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MONDAY, JULY 23, 1951 


Unirep States SENATE, 
CoMMITTEE OF FINANCE, 
Washington, D. C. 

The committee met, pursuant to recess, at 10 a. m. in room’312, 
Senate Office Building, Clyde R. Hoey presiding. 

Present: Senators Hoey, Millikin, Taft, and Williams. 

Also present: Elizabeth B. Springer, chief clerk; Colin F. Stam, 
chief of staff, Joint Committee on Internal Revenue Taxation. 

Senator Hory. The committee will come to order. 

Mr. G. G. Tegnell of the New York State Chamber of Commerce 
was to testify this morning, but he sent in a statement and asked that 
it be inserted in the record, so I will give that to the reporter to place 
in the record. 

(The prepared statement of Mr. G. G. Tegnell follows:) 


CHAMBER OF COMMERCE OF THE STATE OF NEw YORK, 
New York 5, N. Y. 
To the Members of the Finance Committee of the United States Senate: 

The committee on taxation of the Chamber of Commerce of the State of New 
York has given careful consideration to H. R. 4473. The committee has con- 
cluded that it is such an unsatisfactory bill that it cannot be amended; and that 
it should be rejected by the Senate Finance Committee. 


INDIVIDUAL INCOME TAX RATES NOW AT LIMIT 


It is the opinion of our committee that the limit in individual income taxes has 
been reached and that no further increases should be made in this area. 

The flat 1244-percent increase in the individual taxes proposed in H. R. 4473 is 
unrealistic and inequitable. It would add strong inflationary pressures through 
further discouragement of savings, so needed for expansion of productive facili- 
ties. It would further discourage incentives, particularly on the part of younger, 
ambitious persons, to work and establish new businesses of their own. It would 
impose tremendous new burdens on present taxpayers who are already bearing 
such a disproportionate share of the tax load. Any increase in this burden could 
have catastrophic consequences for our economy and society. 


THE CORPORATE INCOME TAX 


Corporation income taxes were substantially increased in the Revenue Act ot 
1950, and the present rates for normal and surtaxes combined are very close to the 
limit for this kind of taxation without serious detriment to oureconomy. The pro- 
posed increase of 5 percent, in the opinion of our committee, definitely raises the 
total past that limit, and it should be rejected. 


THE EXCESS PROFITS TAX 


There can be no eee for the changes in so-called excess-profits taxation 
as incorporated in H. R. 4473. Definite assurance was given by the House that 
no increases in the excess-profits tax would be made without hearings being 
afforded to businessmen to present their views on the various provisions of the 
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act. The increases made by the committee in H. R. 4473, without any discussion 
allowed to the House, should be rejected in toto. They would add greatly to the 
inflationary effects inherent in this type of taxation, and they would aggravate 
the discriminations of the present law. If any changes are to be made in the 
present act, the opportunity for a reconsideration of all of the provisions of the 
act should be given. 

EXCISE TAX INCREASES 


The increases in excise taxes in H. R. 4473 fall almost entirely on a few products 
which are already heavily taxed. It is the opinion of this committee that it is 
unfair and unwise to levy heavier excise taxes on these products alone. 


DOES THE FEDERAL GOVERNMENT NEED ADDITIONAL REVENUE 


In his recent testimony, Treasury Secretary Synder indicated that Federal 
expenditures for the 1951-52 fiscal year would approximate $68.4 billion. He 
estimated receipts from current taxes at present rates at $58.5 billion. 

In this connection it should be noted that the net receipts of the Federal 
Government for the first 6 months of the calendar year 1951 totaled $29.7 billion 
or an annual rate of return of approximately $60 billion at the present level of 
economic activity. 

It must be borne in mind, moreover, that the effects of the Revenue Act of 1950 
and the excess profits tax bill of 1950 have not yet become fully known. Many 
of the provisions of these measures were not completely effective until 1951. 
There has not been sufficient time, therefore, to verify the expectancy of yield of 
these tax increases already levied. 

Taking into consideration the continuing growing volume of employment, as 
well as increases in personal income and the rate of industrial production, there is 
every reason to believe that the yield of present taxes will increase substantially 
over the current rate of receipts. 

If Secretary Snyder’s estimated receipts fall as far below the actual figures as the 
estimate made 6 months ago for the fiscal year ending June 30, 1951, his $58.5 
billion figure can be increased by $4 to $5 billion. 

lhe Federal Government closed its books on fiscal 1950-51 with a net surplus of 
$3.5 billion. The actual cash surplus exceeded $6 billion. 

In the opinion of the committee, the yield of present taxes at present rates, with 
the application of the surplus remaining from 1951, can result in sufficient revenues 
to balance the proposed 1952 expenditures, if reasonable and necessary economies 
are made. No further tax increases are necessary at this time, therefore, to main- 
tain the Federal Government on a pay-as-you-go basis. This would appear to 
make it unnecessary to rush through any revenue act at this time. 


THE NEED FOR FEDERAL GOVERNMENT ECONOMY 


The President has urged the citizens of this country to tighten up their belts and 
reduce expenditures. 

Our committee believes that the Federal Government should do likewise, and 
that a substantial reduction in the 1951-52 budget, both civilian and military, 
can be effected without curtailing the necessary activities of Government or the 
preparations for more adequate defense. 

It is not necessary here to document again the need for greater economy in the 
operation of the Federal Government. The Members of Congress are well aware 
of the overwhelming demand for substantial reductions in Federal spending 
through elimination of unnecessary and wasteful operations and personnel. It is 
squarely up to Congress to effectuate the economies so urgently demanded; and 
we urge increased and more vigorous action to accomplish this essential goal. 


TYPE OF TAX BILL TO BE LATER CONSIDERED 


If it should be determined at some later date that additional Federal revenues are 
immediately required, our committee recommends that a consumption or retail 
sales tax would best serve the needs of the Treasury for such revenues. Such a tax 
would be immediately productive, and in addition, it would be anti-inflationary in 
effect in contrast to the seriously inflationary aspects of H. R. 4473. 

Our committee urges, therefore, that early consideration be given by the Senate 
Finance Committee and by the House Ways and Means Committee, to the prep- 
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aration of a consumption or retail sales tax which could be put into effect if, as and 
when needed. 
Respectfully submitted. 
Percival F. BrunpaGE, Chairman, 
Duncan G. Harris, 
CHARLES A. HoyLer, 
EpMoND E. LINCOLN, 
Cepric A. Masor, 
HENRY G. Woop, 
Of the Committee on Taxation. 
Ropert L. Hamitu, President, 
GeorGceE H. Coppers, 
Chairman, Executive Committee. 


Attest: 
B. Cotwe.u Davis, Jr., 
Executive Secretary. 
New York, July 18, 1951. 
Senator Hory. The first witness is Joseph H. Ball. 
Senator, we are glad to have you come and testify. Give your name 
and identify who you represent. 


STATEMENT OF HON. JOSEPH H. BALL, VICE PRESIDENT, ASSO- 
CIATION OF AMERICAN SHIP OWNERS 


Mr. Batu. My name is Joseph H. Ball, vice president of the Asso- 
ciation of American Ship Owners, which has offices at 1713 K Street 
NW., in Washington, D. C., and 90 Broad Street, New York. 

The association comprises a number of old and well-established 
shipping companies, none of which have ever been subsidized. They 
operate in both the foreign and domestic trades. 

Senator MinuiKin. It is good to see you, Senator. 

Mr. Batu. Thank you, sir. 

Mr. Chairman, I understand that time is limited. I came prepared 
to put this statement in- the record, and I wish to make an oral 
statement. 

Senator Hory. It will be entirely agreeable, if you desire to insert 
it in the record and make an oral statement. 

I might say, as the supreme court of my State said to me the first 
time I appeared before it and the chief justice who was presiding—I 
asked how much time I had and he said 30 minutes. He said, ‘1 
understand the court will not hold it against you if you do not use it 
all.” So the committee will pursue the very same policy. 

Mr. Baui. Mr. Chairman, we are interested in an amendment to 
the excess profits tax law and we are urging the Senate Finance Com- 
mittee in its consideration of H. R. 4473, to include a relief provision 
for unsubsidized companies which have deposited over $200,000,000 
in construction reserve funds, established under section 511 of the 
Merchant Marine Act of 1936. 

With the increases in tax rates that have taken place since 1946 and 
1947, when most of these deposits were made, the conditions under 
which they were made have changed materially for the worse for the 
people who made the deposits. 

I am sure that this committee will recall that when the excess 
profits tax bill was under consideration in the Senate in 1950 the Senate 
did adopt an amendment giving relief to shipowners who had de- 
posited funds in both section 511 funds and in section 607 funds. 
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There are two opportunities for tax benefits under section 607 but 
they apply only for the subsidized shipping companies, those receiving 
an operating differential subsidy, of which there are some 13 companies. 

However, the Senate amendment to the excess profits tax bill was 
deleted in conference. The House conferees, as I understand it, 
insisted that the Treasury needed more time to study the proposal 
and comment on it. 

We are not concerning ourselves at this time with section 607 funds. 
They are quite a different problem from the 511 funds because they 
are in effect only as long as an operating differential subsidy contract 
is in effect. The 511 funds are open to any shipping company, 
whether it is subsidized or unsubsidized but, in fact, were used only 
by the unsubsidized lines because the so-called tax benefits under 
section 607 were much greater than under 511. 

Section 511 is somewhat comparable to section 112 (f) of the 
Internal Revenue Code dealing with involuntary conversions. 

The section provides that if a shipowner’s vessel is lost or sold, and 
the proceeds of the purchase or the requisition of the vessel are 
deposited in a construction reserve fund, which is administered under 
rules adopted jointly by the Treasury and the Department of Com- 
merce, that any capital gains resulting from that loss or purchase are 
not recognized for tax purposes as long as the funds are used within a 
specified time, which is 2 years with a permissible extension for 2 more 
years, to purchase or build a new vessel. 

The purpose of section 511, of course, was to offer shipowners an 
incentive to convert their capital gains into ships as rapidly as they 
were realized. The incentive was the fact that they could use the 
25 percent tax they otherwise would pay to increase their capital 
investment, and pay that back in lower depreciation over the life of 
the vessel. 

The entire gains were not recognized in the tax basis of the vessel 
which meant that, for instance, if a shipowner used a million dollars 
in capital gains in 511 funds to buy a ship, the tax basis of the ship 
was zero, so that he could take no depreciation over the life of the 
vessel and, in effect, paid the 25 percent capital gains tax, if the vessel 
earned its depreciation over its life, at the rate of 38 percent, the com- 
bined normal and surtax income rate. 

That was a fairly high price to pay for the immediate use of the 
capital, since the owner always was liable for capital gains tax when he 
disposed of the vessel if he realized any gain. 

When the combined corporate normal and surtax rate was 38 per- 
cent, which it was in 1946 and 1947 that was cne thing. But today 
the shipowner is paying a pretty high price for taking advantage of 
that section, as this Government wanted him to, because the combined 
normal and surtax rate is now 47 percent. The pending bill proposes 
to increase it 2 percent, and we have an excess profits tax of 30 per- 
cent in addition, and of course, these vessels bought with 511 funds do 
not enter into the owner’s invested capital base for the excess profits 
tax, so he is caught again there and he is subject to the over-all tax 
rate now of 62 percent, which the pending bill proposes to increase to 
70 percent, so that he is going to pay back this 25 percent capital gains 
tax which was deferred at a rate nearly three times as high. That is 
a very different situation from the 38 percent rate on which he made 








REVENUE ACT OF 1951 1445 


his calculations when he originally put the funds into the 511 construc- 
tion reserve fund. 

Actually, of course, the incentive did work very well. The figures 
show that by the end of 1949 shipowners had invested $264 million 
plus in the 511 funds, and had used $222 million of it to buy ships. 

There is an actual example in my statement showing the effect of 
the reduction in tax base, resulting from the application of 511 on a 
shipowner purchasing a vessel out of section 511 funds with the taxes 
of a shipowner who bought the same priced vessel out of non-511 
funds, free funds, in other words. 

The comparison shows that as of today, if they are both in the 30 
percent excess-profits tax rate, the shipowner who used 511 pays 
$87,780 taxes on $114,000 of earnings, whereas the shipowner who 
did not use it pays $30,080 on the same earnings because he can take 
the 5 percent-a-year depreciation, which is the normal depreciation, 
plus the fact that he has a larger invested capital base on which to 
compute his excess-profits earnings. 

We have submitted in the brief two alternative proposals to correct 
this. One is an amendment to the excess-profits tax directly; the 
other would add a new subsection to section 511 of the Merchant 
Marine Act. Both would have exactly the same effect. They would 
permit a shipowner who had invested funds in a construction reserve 
fund under section 511 one option in his 1951 tax year to go back and 
unwind the whole transaction, to pay the 25 percent capital-gains tax 
which he did not pay, less a credit for the higher income and excess- 
profits taxes he has paid in the intervening years due to the fact that 
he took advantage of section 511. The option could be exercised only 
once; it would be irrevocable once made. 

I think that it has one advantage. I understand that the Treasury 
prefers that the tax basis of a corporation for both the normal and 
surtax and the excess-profits tax be the same; in other words, that 
you do not have one capital base or depreciation base for the normal 
tax, and a different one for the excess-profits tax. 

The amendment which the Senate adopted last year would have 
applied only to excess profits and a vessel owner who took advantage 
of it would have had one base for the normal income tax and a different 
one for the excess-profits tax. 

The proposal we make would give him the same tax valuation for 
both the normal and the excess-profits tax. 

The language we propose, and we are not too insistent on this 
point, does not provide for payment of any interest either on the 
capital gains tax which the shipowner would pay or on the refund 
of income taxes and excess profits taxes with which the Government 
would credit him. 

We did not include interest because under section 511 as it now 
stands if a shipowner has moneys still on deposit in his construction 
reserve fund and has not put it into ships he can withdraw it now, 
pay the 25 percent capital gains tax without interest, and have the 
capital free. 

It seemed a little unfair to penalize, by charging interest, the ship- 
owner who had deposited the funds and used them for the purpose 
intended, which was to buy new ships. 
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I think that is about all I have to say, Mr. Chairman. I appreciate 
very much this opportunity to present the problem, and I hope that 
we can get the Treasury views on it this time. 

Senator Hory. Do you have any questions at this time? 

Senator MILLIKIN. Senator Ball, have you talked to Mr. Stam 
on it? 

Mr. Batu. I have not talked with him recently. I talked with 
him last year, when this—— 

Senator Minurkin. May I suggest that you get in touch with him 
and have a talk with him so that we can bring the whole matter up 
to date from the technical standpoint. 

Mr. Batt. I will do that, Senator. 

Senator Horny. Thank you very much, Senator. 

Mr. Bauy. Thank you, Mr. Chairman. 

(The prepared statement of Joseph H. Ball follows: ) 


STATEMENT OF JosePH H. BALL, Vick PRESIDENT AND WASHINGTON REPRESENTA- 
IVE OF THE ASSOCIATION OF AMERICAN SHIP OWNERS 


My name is Joseph H. Ball. I am vice president of the Association of American 
Ship Owners, which has offices at 1713 K Street NW., Washington, and 90 Broad 
Street, New York. Our association comprises some of the oldest and _ best- 
established shipping companies operating under the American flag in both the 
domestic and foreign trades. None of them has received any subsidy from the 
Federal Government under the Merchant Marine Act of 1936. A list of the 
member companies of the association is attached as exhibit A. 

On behalf of the association, I respectfully urge the Senate Finance Com- 
mittee, in its consideration of the pending revenue bill, H. R. 4473, to include a 
relief provision for unsubsidized shipping companies which have deposited 
upward of $200 million in construction reserve funds set up under section 511 
of the Merchant Marine Act, 1936, and have constructed vessels with the funds 
so deposited. These companies are penalized severely, as compared with compa- 
nies which made no such deposits, as a result of the increases in corporation 
normal and surtax income rates and enactment of the excess-profits tax. 

Members of this committee will recall that when the excess-profits tax was 
under consideration in 1950, the Senate included in the bill it passed a provi- 
sion granting relief both to shipowners with section 511 funds and to subsidized 
ship operators who had made deposits of both capital gains and earnings in funds 
authorized by section 607 of the Merchant Marine Act, 1936. The entire provi- 
sion was deleted from the bill in conference, the House conferees contending that 
the Treasury had not had sufficient time to study and report on the proposed 
language. Because of the very substantial differences in section 511 and section 
607 funds, our association is not attempting to deal with the problems of section 
607 funds in its current presentation, but is confining itself entirely to the tax 
problems faced by the unsubsidized ship operators who utilized the provisions of 
section 511 of the Merchant Marine Act. 

Section 511 of the Merchant Marine Act is comparable to section 112 (f) of the 
Internal Revenue Code dealing with involuntary conversions. Ordinarily if a 
shipowner’s vessel is lost, sold, or requisitioned, and the insurance proceeds on 
account of the lost, or the proceeds from the purchase or requisition exceed the 
depreciated tax basis of the vessel, a taxable gain would be recognized and taxed 
at the maximum 25-percent rate. Section 511 of the Merchant Marine Act, 1936, 
deters recognition -of this gain if the shipowner deposits such proceeds in a con- 
struction reserve fund, which is regulated jointly by the Secretary of the Treasury 
and the Secretary of Commerce. Nonrecognition of the gain ceases to apply, 
however, unless the funds deposited are obligated within a ie signated period of 
time to purchase or construct a new vessel (the period is 2 years initially with 
extensions up to 2 years additional at the discretion of the Secretary of Commerce). 
If the funds are obligated within the designated period, the tax basis of the new 
vesse] so purchased or constructed is reduced by the entire amount of the unrecog- 
nized gains used in acquiring the vessel. If the deposited proceeds are not obli- 
gated within the designated period to purchase or construct a new vessel or vessels, 
the original gain is recognized and included in the shipowner’s gross income for 
the year in which it was realized, and the deferred tax then becomes due. The 
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same result likewise follows if the shipowner withdraws gains on deposit for any 
purpose other than acquisition of a new vessel. In neither case, however, is 
interest payable on the deferred tax. 

The purpose of section 511 of the 1936 act obviously was to encourage the 
reinvestment of capital gains in shipping enterprises. The incentive offered was 
deferment of the 25-percent tax on such gains for as long as the funds remained 
invested in ships. That the incentive worked reasonably well is indicated by the 
fact that through October 31, 1949, unsubsidized shipping companies had deposited 
a total of $264,512,540 in section 511 construction reserve funds and had obligated 
$222,582,483 of such funds for purchase of new vessels (table XXII—D, p. 328, 
S. Rept. 2494, Committee on Interstate and Foreign Commerce, 8Ist Cong., 
2d sess.). 

Shipowners who made these deposits of capital gains and used them to acquire 
ships are finding today that the price they thought they were paying in using 
section 511 has almost gone through the roof and appears to be still rising. When 
the combined normal and surtax rate on corporations was 38 percent the price 
tag was high enough. In return for deferment of the 25-percent capital-gains tax, 
the shipowner who us¢d his deposits to acquire a new vessel paid tax at the rate 
of 38 percent a year on depreciation he might otherwise have taken on the vessel 
that he acquired. That is to say, if he had not used section 511 he would have 
gotten the benefit of depreciation on the full cost basis, whereas by using section 
511 he gave up the benefit of depreciation on the portion of the cost that was 
financed with unrecognized gain. Hence, the original price to the shipowner of 
using section 511 was the difference between 25 percent of the gain and 38 percent 
of the gain—the latter spread over the vessel’s useful life. 

However, with the combined normal and surtax rate on corporations now 
increased to 47 percent, and the pending bill proposing to increase it to 52 percent, 
with an excess-profits tax rate of 30 percent in addition, and the pending bill 
proposing to reduce the credit to 75 percent of normal profits and to increase the 
over-all ceiling to 70 percent, the cost of the incentive to buy ships in section 
511 has become terrifically high. For the privilege of having his original capital- 
gains tax deferred (not excused, since whenever the vessel is liquidated the tax 
once again becomes payable), the shipowner who acquired a new vessel with 
section 511 funds is now confronted with a possible tax liability on the deprecia- 
tion he cannot deduct at a rate almost 3 times that of the 25-percent capital-gains 
tax rate. This situation, which no one in 1946 or 1947 could have foreseen, 
works a very serious inequity on the shipowner who took advantage of section 
511, as his Government wanted him to do, as compared to the shipowner who 
did not utilize section 511 at all. 

The effect of the reduction in tax basis provided by section 511 can perhaps 
best be illustrated by comparing the taxes of a shipowner purchasing a vessel 
out of section 511 funds with the taxes of a shipowner purchasing a vessel out of 
nondeposited funds. For this illustration let us assume that shipowner A lost 
a World War I vessel in World War II after it had been fully depreciated for tax 
purposes and that he received $1 million of insurance proceeds on account of 
his loss. Let us further assume that, instead of paying the $250,000 tax gains tax 
thereon, he deposited all of the proceeds in a section 511 construction reserve 
fund and on January 1, 1947, withdrew the $1 million so deposited in order to 
purchase a new vessel. By way of comparison, let us assume that shipowner B 
purchased a similar vessel on the same date out of $1 million of nondeposited 
funds. 

Because shipowner A’s vessel was purchased entirely out of nonrecognized 
gains, section 511 (d) requires that his vessel’s tax basis be zero, whereas the basis 
of shipowner B’s vessel would be the full $1 million. If the depreciable life of 
the vessels is deemed to be 20 years, then shipowner B is entitled to an annual 
depreciation allowance of $50, 000, being 5 percent of = $1 million basis, whereas 
shipowner A’s annual depreciation allowance, being 5 percent of his zero basis, 
is also zero. In each of the years when corporate tax rates were 38 percent, 
shipowner A’s taxes would therefore have been $19,000 (38 percent of $50,000) 
more than shipowner B’s taxes. In the course of 20 years with taxes at the same 
38-percent rate, shipowner A wouid pay, in lieu of his original $250,000 capital- 
gains tax liability, $380,000 more in income taxes than shipowner B. 

When shipowner B purchased his vessel in 1947, he could not foresee that 
excess-profits taxes would be enacted and that he might in fact be obligating 
himself to pay his deferred 25-percent tax at rates as high as 70 percent and, 
further, that he would be denied any recognition for his investment in his vessel 
if his excess-profits taxes were computed on an invested-capital basis. 
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The wide disparity in taxes payable by shipowner A and shipowner B under 
the new combined normal and surtax rate and the new Excess Profits Tax Act 
can be seen from the attached schedule, where it is assumed that both shipowner 
A and shipowner B are in the 8-percent invested capital credit bracket and that 
their top earnings are subject to the 30-percent excess-profits tax. It is further 
assumed that the earnings before taxes and depreciation of both shipowner A 
and B are $114,000 (this happens to be the amount of income which fully absorbs 
shipowner B’s invested capital credit without subjecting him to an excess-profits 
tax). With these earnings shipowner A’s taxes are $87,780, or nearly 3 times as 
much as shipowner B’s taxes of $30,080. Shipowner A’s taxes actually amount 
to 37 percent more than shipowner B’s normal tax net income. 


Comparisons of income tazes (computed on an invested capital basis) and net 
return on capital investment attributable to purchase of $1 million vessel in 1947 
(A) out of sec. 511 deposited gains and (B) out of nondeposited corporate funds. 


Shipowner A | Shipowner B 





1. Vessel cost, Jan. 1, 1947 : ji E ; $1, 000, 000 | $1, 000, 000 
2. Adjusted basis, Jan. 1, 1947 0 1, 000, 000 
3. Less depreciation (5 percent 1947-50) _- 0 200, 000 
4. Adjusted basis, Jan. 1, 1951 0 | 800, 000 
5. Net income before depreciation, 1951. 114, 000 | 114, 000 
6. Less depreciation - - 0 50, 000 
7 Normal tax net income. ‘ ‘ 114, 000 64, 000 
8. Less invested capital credit (8 percent of line 4) -_ - - : 0 64, 000 
9. Excess-profits net income - -- : | 114, 000 | 0 
10. Normal and surtax taxes (47 percent of line 7 : 53, 580 30, 080 
11, Excess-profits tax (30 percent of line 9)................-------..-.-- 34, 200 0 


12. Total taxes_...... Meas io carga epaandain ; ae 87, 780 | 30, 080 
\ 


Our association suggests two alternative methods of curing this inequity and 
proposed drafts are attached as exhibits B and C. Both drafts would achieve 
the same result: permit the shipowner with section 511 funds or vessels acquired 
with such funds in effect to go back and reverse his original decision to deposit 
capital gains in section 511 funds rather than pay the capital-gains tax of 25 
percent. The exhibit B draft would accomplish this by adding a new section to 
chapter 1 of the Internal Revenue Code (excess-profits tax), while the exhibit C 
draft would do it by adding a new subsection (0) to section 511 of the Merchant 
Marine Act of 1936. The result in either case would be identical. 

A shipowner with section 511 funds would be given one irrevocable option, in 
the 1951 taxable year, to restore the full tax basis of vessels purchased with such 
funds by paying the 25-percent capital-gains tax minus the additional income 
and excess-profits taxes he has paid in the years intervening since deposit of the 
funds because of the lower tax basis of his enterprise. Thus, under the example 
cited above, shipowner A could increase the tax basis of his vessel to that of 
shipowner B’s vessel upon payment of $250,000 capital-gains tax. His income 
taxes, however, would be recomputed for the intervening years and he would be 
credited with the amount of increased income taxes paid by reason of section 511. 
In the example used above, shipowner A would pay $250,000 (the 25-percent 
capital-gains tax on $1 million) less $19,000 for each of the years 1947, 1948, and 
1949, and less $29,000 for 1950 ($21,500 in normal and surtax taxes and $7,500 in 
excess-profits tax), or a total of $86,000, making the balance due on his capital- 
gains tax $164,000. 

This proposal we believe would be more acceptable to the Treasury than the 
amendment included in the excess profits tax bill last year by the Senate for two 
reasons: (1) Vessels of a shipowner exercising the option granted would have the 
same tax basis for both normal and surtax taxes and for excess-profits tax, whereas 
the language proposed last year would have provided one basis for excess-profits 
taxes and a different one for normal and surtax taxes. It is our understanding 
the Treasury Department strongiy favors having the tax basis of a corporation 
be the same for both normal and surtax and excess-profits tax. (2) Enactment of 
this amendment and its use by shipowners would produce substantial additional 
revenues to the Government in the current fiscal year and reduce them only 
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slightly in future years while at the same time establishing tax parity in future 
years between shipowners who did use section 511 and those who did not. 

Our proposed amendment, in either form, would require no payment of interest, 
either by the shipowner on the deferred capital gains tax, or by the Government 
on the credits or refunds of extra income and excess-profits taxes paid in the inter- 
vening years by reason of section 511. Interest was waived in the proposed 
drafts primarily because under section 511 as it now stands, a corporation which 
still has uncommitted capital gains on deposit in section 511 funds may withdraw 
such funds and use them as he wishes by payment of the 25-percent capital gains 
tax, without any interest. To charge interest to the shipowner who had complied 
with the intent of the law and invested his section 511 funds in ships would be to 
discriminate against him and in favor of the shipowner who failed to invest the 
funds in ships. 

Exuipit A 


MEMBERS OF ASSOCIATION OF AMERICAN SHIP OWNERS 


American-Hawaiian Steamship Co., New York, N. Y. 
American-Hawaiian Steamship Co. (Delaware), New York, N. Y. 
A. H. Bull Steamship Co., New York, N. Y. 

Baltimore Insualr Line, Ine., New York, N. Y. 
California Eastern Lines, Vancouver, Wash. 

Eastern Steamship Lines, Inc., Boston, Mass. 
Luckenbach Steamship Co., Inc., New York, N. Y. 
Luckenbach Gulf Steamship Co., Inc., New York, N. Y. 
Pacific-Atlantic Steamship Co., Vancouver, Wash. 
Seatrain Lines, Inc., New York, N. Y 

Shepard Steamship Co., Boston, Mass. 

States Marine Corp., New York, N. Y. 

States Marine Corp. of Delaware, New York, N. Y. 
States Steamship Co., Vancouver, Wash. 





Exuisir B 


Amend H. R. 4473 by inserting at the proper place in the bill a new section 
reading as follows: 

“Subchapter D (excess profits tax) of chapter 1 of the Internal Revenue Code 
is amended by inserting after section 458 a new section reading as follows: 
“Sec. 459. Corporations Wuicu Have EstaBiisHED CoNsTRUCTION RESERVE 
Funps Unper Sectron 511 or THE MeRCHANT MARINE Act, 1936 

“*(a) Evection To Treat Certain GAINs as TAXABLE.—Any taxpayer which, 
on the date of the enactment of this section— 

‘“““(1) has on deposit in a construction reserve fund established under 
section 511 of the Merchant Marine Act, 1936, as amended, funds repre- 
senting net proceeds of the sale, or the net indemnities with respect to the 
actual or constructive total loss, of any one or more vessels; or 

‘(2) owns one or more vessels that were constructed or acquired in whole 
or in part from withdrawals (from a construction reserve fund established 
under section 511 of the Merchant Marine Act, 1936, as amended) of deposits 
representing gains, that by reason of section 511 (c) of such Act, was not 
recognized, may elect, in its return for its taxable vear beginning in 1951 (or 
in the event more than one taxable year of the taxpayer begins in 1951, in 
its return for its last taxable year so beginning) to treat the gains from such 
sales and the gains from the indemnities with respect to such losses as having 
been gains that were recognized when they were realized and to adjust its 
liability for income- and excess-profits taxes for the taxable year and all 
prior taxable years accordingly. Such election shall also apply to all sub- 
sequent taxable years to which this subchapter is applicable and, in the 
case of all taxable years to which this subchapter is applicable and all prior 
taxable years, shall be irrevocable when once made. 

‘(b) Metruop or ApJusTMENT.—If an adjustment specified in subsection (a 
is, with respect to any taxable year, prevented, on the date of the election by the 
taxpayer under subsection (a), or within two vears from such date, by any pro- 
vision or rule of law (other than this subsection and other than section 3761, 
relating to compromises, (1) such adjustment shall nevertheless be made, (2) the 


amount of the adjustment shall be limited to the increase or decrease in the income 


“cc 
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and excess profits taxes previously determined for such taxable year, which re- 
sults solely from the effect of subsection (a), and (3) such amount shall be assessed 
and collected, or credited or refunded, in the same manner as if it were a deficiency 
or an overpayment, as the case may be, for such taxable year and as if on the date 
of such election two years remain before the expiration of the period of limita- 
tion upon the assessment or the filing of claim for refund for such taxable : ear 
except that no interest shall be held or considered to have accrued with respect to 
any amount to be assessed and collected under this paragraph in the same manner 
as if it were a deficiency, and no interest shall be allowed or paid on any amount 
to be refunded or credited under this paragraph in the same manner as if it were an 
overpayment, for any period prior to the date of the election by the taxpayer under 
subsection (a). The income- and excess-profits taxes previously determined shall 
be ascertained in accordance with section 452 (d). The amount to be assessed and 
collected under this subsection in the same manner as if it were a deficiency or to 
be refunded or credited in the same manner as if it were an overpayment, shall not 
be diminished by any credit or set-off based upon any item, inclusion, deduction, 
credit, exemption, gain, or loss, other than one resulting from the effect of sub- 
section (a). Such amount, if paid, shall not be recovered by a claim or suit for 
refund, or suit for erroneous refund, based upon any item, inclusion, deduction, 
credit, exemption, gain, or loss, other than one resulting from the effect of 
subsection (a). 

“*(e) Derinirion.—As used in this section the term “income and excess profits 
taxes’? means the tax imposed by this chapter, subchapter A of chapter 2, sub- 
chapter B of chapter 2, and subchapter E of chapter 2, for taxable years beginning 
after December 31, 1939.’ ”’ 


Exurpir C 


Amend H. R. 4473 by inserting at the proper place in the bill a new section 
reading as follows: 

“Section 511 of the Merchant Marine Act, 1936, as amended (relating to con- 
struction reserve funds) is amended by inserting at the end thereof a new sub- 
section reading as follows: 

““*( ) (1) Any taxpayer which, on the date of the enactment of this subsec- 
tion 

‘ (A) has on deposit in a construction reserve fund established under this 
section funds representing net proceeds of the sale, or the net indemnities 
with respect to the actual or constructive total loss, of any one or more 
vessels; or 

‘“ *(B) owns one or more vessels that were constructed or acquired in whole 
or in part from withdrawals (from a construction reserve fund established 
under this section) of deposits representing gains that, by reason of subsection 
(c) of this section, were not recognized, may elect, in its income-tax return 
for its taxable year beginning in 1951 (or in the event more than one taxable 
vear of the taxpayer begins in 1951, in its return for its last taxable year so 
beginning) to treat the gains from such sales and the gains from the indem- 
nities with respect to such losses as having been gains that were recognized 
when they were realized and to adjust its liability for income- and excess- 
profits taxes for the taxable year and all prior taxable years accordingly. 
Such election shall also apply to all subsequent taxable years to which sub- 
chapter D of chapter 1 of the Internal Revenue Code is applicable, and, in the 
case of all taxable years to which suck subchapter is applicable and all prior 
taxable years, shall be irrevocable when once made. 

“*(2) If an adjustment specified in paragraph (1) of this subsection is, with 
respect to any taxable year, prevented, on the date of the election by the taxpayer 
under paragraph (1), or within two years from such date, by any provision or rule 
of law (other than this subsection and other than section 3761 of the Internal 

tevenue Code, relating to compromises), (A) such adjustment shall nevertheless 
be made, (B) the amount of the adjustment shall be limited to the increase or 
decrease in the income and excess profits taxes previously determined for such 
taxable year, which results solely from the effect of paragraph (1), and (C) such 
amount shall be assessed and collected, or credited or refunded, in the same 
manner as if it were a deficiency or an overpayment, as the case may be, for such 
taxable year and as if on the date of such election two years remain before the 
expiration of the period of limitation upon the assessment or the filing of claim for 
refund for such taxable year, except that no interest shall be held or considered to 
have accrued with respect to any amount to be assessed and collected under this 
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paragraph in the same manner as if it were a deficiency, and no interest shall be 
allowed or paid on any amount to be refunded or credited under this paragraph in 
the same manner as if it were an overpayment, for any period prior to the date 
of the election by the taxpayer under paragraph (1). The income and excess- 
profits taxes previously determined shall be ascertained in accordance with section 
452 (d) of the Internal Revenue Code. The amount to be assessed and collected 
under this paragraph in the same manner as if it were a deficiency or to be re- 
funded or credited in the same manner as if it were an overpay me nt, shall not be 
diminished by any credit or set-off based upon any item, inclusion, deduction, 
credit, exemption, gain, or loss, other than one resulting from the effect of para- 
graph (1). Such amount, if paid, shall not be recovered by a claim or suit for 
refund, or suit for erroneous refund, based upon any item, inclusion, deduction, 
credit, exemption, gain, or loss, other than one resulting from the effect of para- 
graph (1) 

‘(3) As used in this subsection the term “income and excess profits taxes”’ 
means the tax imposed by chapter 1, subchapter A of chapter 2, subchapter B 
of. chapter 2, and subchapter E of chapter 2 of the Internal Revenue Code, for 
taxable vears beginning after December 31, 1939.’ ’ 

Senator Hory. Our next witness is Mr. Ellsworth C. Alvord. 
Please have a seat. 

I will savy, Mr. Alvord, that the committee has allotted 15 minutes 
to you, and if you will bring your statement within that time, we 
would appreciate it. We will put the full statement in the record 
and you can make such statement as you would like. 


STATEMENT OF ELLSWORTH C. ALVORD, CHAIRMAN, COMMITTEE 


ON FEDERAL FINANCE, CHAMBER OF COMMERCE OF THE 
UNITED STATES 


Mr. Atvorp. I would like to place my written statement in the 
record, Mr. Chairman. I have one in respect to the general policies 
to the bill, which I will give to the reporter, and I also have an un- 
mimeographed set of so-called technical administrative amendments 
which I would like to give to the re porter, to be included in the record. 

Senator Hory. The: »y will be included in the record. 

Give your name, please. 

Mr. Atvorp. Mr. Chairman, my name is Ellsworth C. Alvord. 

Senator Hory. And your connection? 

Mr. Atvorp. I am chairman of the committee on Federal finance 
of the United States Chamber of Commerce and I appear and present 
the views of the United States Chamber of Commerce as adopted by 
our committee. 

I am a bearer of very good news for the committee, and in contrast 
and conversely, I am the bearer of very bad news. 

The good news I have for you in ths at vou do not need additional 
revenues to balance your 1952 budget. Many of the statistics which 
have been presented to vou, are not quite current. 

On the basis of the official estimates of expenditures for fiscal 1952 
you will spend about $68 billion. 

On the basis of Mr. Stam’s most recent estimate of revenues vou 
will raise $61,000,000,000. That leaves an apparent deficit of $7 
billion. 

The $68 billion estimate of expenditures does not take into con- 
sideration any of the proposed reductions in expenditures. It con- 
tains, as vou know, a good many items of proposed expenditures for 
legislation which has not vet passed, and which I think probably will 
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be not passed, and it contains no cuts in any of the requests for 
expenditures. 

It seems quite probable, at least we sincerely. hope—that you 
gentlemen will cut the proposed $68 billion expenditures by at least 
$10 billion; $5 billion are easy, $7 billion is a little more difficult, 
$10 billion is tough; but could be done. 

Senator Mriurkin. Mr. Alvord, it is not going to be done; let us be 
realistic. 

Mr. Atvorp. How much will be done, Senator? 

Senator Miuurxrn. Well, I think you might take a couple of billion 
off of foreign aid, foreign economic assistance, but when you aggregate 
the other things there can still be some, but it is not going to reach the 
magnitude of 7 or 10 billion dollars. 

Mr. Atvorp. With respect to the 10 I certainly agree. 

Senator MiILuikin. Let us agree that it should be done, let us agree 
that it ought to be done, but we are talking very practical business 
here—— 

Mr. Atvorp. That is very true, sir. 

Senator Mriurkrn. And when you talk about a cut of $7 billion or 
as much as $10 billion, it just is not going to happen. 

Mr. Atvorp. Well, let me come down then, Senator,—— 

Senator MriLuikin. That is my own notion. Maybe others will feel 
differently. 

Mr. Atvorp. Yes, sir. 

That is a very realistic approach, and I also attempt to have a 
realistic appreach. 

The most moderate estimate by the advocates in Congress of 
economy is that they expected to attain at least a $5 billion cut; that 
would include $2 billion on foreign aid, and a scattered couple of 
billion, which is already in existing appropriations and another billion 
which could easily be picked up. 

Senator Tarr. Foreign aid, just to begin with, however, and I have 
not seen the actual estimate, but my impression is that about $8% 
billion were requested; the actual expenditures are only about $4% 
billion, so if you cut the program in half I do not think you will save 
over $2 billion and I do not think you will ever do that. 

Now, the $8% he cut, but when it comes to cutting the $4} billion of 
actual expenditures, I just do not know how it can be done. Maybe 
a half billion dollars or so could be cut off it, and that is one of the main 
sources that people are looking to for savings. 

That is one discouraging factor. I am not sure about it, because I 
have not the entire thing broken down yet. We will know more about 
that this week. 

Mr. Atvorp. I think you will find, Senator, that the estimated 
expenditure for foreign aid, including military, is about $7 billion for 
1952. 

Senator Tarr. That is what I was not sure of. 

Mr. Atvorp. And I am quite sure you can knock $2 billion off that 
without a great deal of difficulty and without any harm, and possibly 
a great deal of good. 

Senator Tarr. I do not think that they will be able to spend as 
much as 6 or 7 billion dollars. I do not think that they are able to 
spend it even if it is appropriated in this fiscal year. 


REVENUE ACT OF 1951 1453 


Mr. Atvorp. In fiscal 1952. I think that is very possibly true, 
and that is one of the reasons I say why the current estimate of 
expenditures of $68 billion is high, even without economies. 

I think, and I would strongly urge the committee to ask Mr. Stam 
to prepare new estimates of revenues—my own guess is that the 
$61 billion, which I think was. about 3% months ago, is low by at 
least $2 billion so that if you knock $5 billion off expenditures, it will 
bring you down to $63 billion, and if you increase receipts by $2 
billion, it gives a precisely balanced budget on the basis of budgetary 
principles. In no event can we have a cash deficit in 1952. 

Now, I think my position in that respect is supported by the mem- 
bers of the committee who are concerned about 1953. Consequently, 
I suggest that you defer action on the present bill until we know more 
about 1953, and until we know more about what can be done with 
respect to expenditures. 

The only estimates I have seen on 1953 are that the expenditures 
may run 85, 90, 95 billion dollars. It was not long ago that I heard a 
rather wild estimate, I thought at the time, that the expenditures in 
1953 might approach $125 billion. 

Well, ‘gentlemen, any such level of expenditures simply cannot be 
financed through taxes, but if expenditures are going up, it seems to 
me that it would be the wise thing for Congress’ at the present time, 
after having studied what the revenue needs will be, to write a tax 
bill for 1953 based on probable expenditures and probable receipts for 
1953. 

It is much too early now to have any estimate at all for 1953 on 
which revenue legislation should be based. 

Senator Tarr. I noticed, however, that up to date during this 
month we have got a deficit of a billion dollars already in July, which 
compares to two or three hundred million dollars a year ago. 

Mr. Atvorp. You will find that is always so, Senator, in July. 

Senator Tarr. No, as compared to two or three hundred million 
a year ago so this year we are $700 million behind in 1 month from 
what we were last year. 

Mr. Atvorp. You see—bear in mind that June 15 payments come 
into fiscal 1951, all of which contributed to the $3 billion surplus for 
1951. 

The month of July has virtually no receipts whatsoever, except on 
accumulation of the witholding tax provisions and the accumulation 
of excise tax collections; but big collections will not be until September, 
so that July and August invariably run at a deficit even in the days of 
balanced budgets. 

Now, the Secretary, as you will recall, before the House Committee 
on Ways and Means estimated a $16% billion deficit for 1952 

That was last January. He proposed a $10 billion quickie bill. 

Well, on the basis of present estimates there will be no $16% billion 
deficit. There will be no $10 billion deficit. There need be no deficit 
whatsoever. Consequently there is no hurry with respect to pending 
legislation, and there is no necessity for making any of it retroactive. 

The best suggestion 1 can make, the best advice I can give this 
committee and the Committee on Ways and Means at the present 
time is to begin to study all of the elements which are giving rise to 
this inflation which we are here talking about and which we hear 
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talked about a great deal, and which should be seriously feared. 
Study our debt policies, study our monetary policies, study our 
spending policies and study our tax policies from the point of view of 
inflation, and [| think you will come out with a different legislative 
proposal from any that I have now seen. 

Senator MILLIKIN. Studying the inflationary policies, we have got 
to assume under the various estimates that are before us that there 
would be no further inflation. 

Mr. Atvorp. No, sir. 

Senator MILLIKIN. Yes, sir. 

Mr. Atvorp. No; quite the contrary, Senator. I would adopt 
policies—under our present policy we cannot help but have additional 
inflation. 

Senator MILLIKIN. Well, that is exactly what I am talking about. 
This committee does not have control over the matters that you are 
discussing. 

We are assuming now that there will be no further substantial 
inflation in the estimates that we are working op. 

Mr. Avorn. In the estimates. Yes, sir. 

Senator Mruurkin. That is a part of the military program assump- 
tions, which is that there will be no further substantial inflation. If 
you do have any further substantial inflation, obviously, your ex- 
penditures are going to rise. 

Mr. Atvorp. And your revenue is going to rise, Senator. 

Senator Miuurkin. And your revenue will rise. But whether your 
revenue rises proportionately to the expenditures over a given period 
of time is something else again. 

Mr. Atvorp. Of course, it depends on the level that your expendi- 
tures reach. 

Senator MILurkin. Yes. 

Mr. Atvorp. But if expenditures for 1952 remain at $68 billion, 
then the only effect on 1952 can be an increase in revenue. 

Do you realize our national income is now running at the rate of 
almost $270 billion? 

Senator Minuikin. I think that is well realized by this committee. 
These various matters that you so vehemently ask us to have studied, 
we have not neglected to study. 

Mr. Atvorp. I appreciate that you have not neglected them. 

Senator Miturkix. We have quite thoroughly considered it. We 
are doing as much as we can do about it in our jurisdiction. 

Mr. Atvorp. All these policies that I have suggested, Senator, are 
within your jurisdiction. 

Senator MILuiKrn. Yes, sir. 

Mr. Atvorp. And I think it is highly important to begin to stop 
inflation at the source. 

For example, I do not think that the citizens of Kansas City prayed 
for rain or employed rain makers in order to stop that flood; and that 
is precisely what Congress is doing. More money is being poured 
into the inflationary stream than can possibly be taken away. A study 
of those policies, I am sure, will lead to that necessary conclusion. 

Senator Mitirkin. We have got a job of trying to carry on a pay- 
as-vyou-go system as long as we can do it, and you have been a strong 
advocate of that. We have got to do the best we can with the various 
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estimates before us, trying to figure on expenditures, ‘‘guesstimates,”’ 
if you wish; you always have “guesstimates ” as to revenue. 

We have got to take all of those into consideration and, as an 
individual, I suggest to you there will be a tax bill. I suggest to you 
that it may be somewhat less than $7} billion but I suggest that there 
will be one. I doubt whether you can marshal much opinion that 
there will not be one, so we are dealing now with the practical question 
of where to put it. What do you suggest on that? 

Mr. Atvorp. The fact that’ there will be a tax bill, I do not de ny, 
Senator, but my point is, you do not need it for 1952; conseque ntly, 
you can take adequate time in order to prepare whatever adequate 
revenue is necessary, taking all the matters into account necessary 
for 1953, and make the taxes apply only as to their future effect. 

Senator Miiurkin. That raises the question as to how we are going 
to tax for 1953, with a possible deficit of 20 to 30 billion dollars, and 
that raises the question of whether you tax in one fell swoop for fiscal 
1953 or whether, perhaps, an easier approach to the shock of 1953 is 
preferable. 

Mr. Atvorp. That is very true, sir. It is utterly impossible 

Senator MiLuikin. If you happen by chance to be wrong, if we had 
no tax bill to cover fiscal 1952, and if we did have a deficit in fiscal 1952 
of 5, 6, or 7 billion dollars, then you add to the shock of making that 
good in 1953 when vou are bound to have a deficit of from 20 to 30 
billion, and we might not be exactly acting in the wisest possible way. 

Mr. Atvorp. | am not quite so sure of that, Senator, because there 
is no chance of a cash deficit in 1952, even if you do not change esti- 
mates at all. 

Senator Miturkin. Well, I wish I could feel your own assurance on 
the subject. 

Mr. Atvorp. I can assure you that 1 will not be $16% billion over, 
and I assure you I will not be $7.6 billion over both current estimates 
of the Secretary of the Treasury. 

I am using the 61 and 68 billion dollars as your own official estimates. 
I think $61 billion is low, and I suggest that Mr. Stam prepare new 
ones. 

This national income figure is going up terrifically. 

Senator Miniikin. I think that is a good idea, and I imagine that 
Mr. Stam will give us an informal on that before we finish here. 

Mr. Atvorp. So that the points that you make, Senator, | am in 
entire agreement with. I think that the thing for this committee to do 
is to begin to consider some sound tax policies for 1953. 

Senator Miniikin. That is what we are doing. 

Mr. Atvorp. Now, if you do that, then 

Senator MitirKrin. And it is a very gloomy picture. 

Mr. Atvorp. It is a very gloomy picture. It is bad news I am 
giving you. 

Senator Mituikin. Well, we knew that before you gave it to us. 

Mr. Atvorp. As of today I know of no statistics you can base any- 
thing for 1953 on except on the best “guesstimates”’ that we can make 
and I think that is an excellent word, Senator, on the best “guess- 
timates’’ that we can make, that there will be a deficit in 1953. 

But let us approach that proposed deficit from a common sense point 
of view. Regardless of your economies for 1952 you can still have 
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economies in 1953. We are spending, presently, much more than we 
can afford to spend, much more than is necessary to spend. 

Senator Miu.ikin. I am in entire agreement with you on that. 

Mr. Atvorp. Consequently, for 1953 you must simply get your 
spending policies under control and get down to the basis of what is 
absolutely necessary. 

Senator Miuurkin. If that were correct, this committee does not 
control that end of the business. 

Mr. Atvorp. That is true, Senator, but you are Members of the 
Senate, as well as members of the Finance Committee, and I think 
that one of the best ways*to control spending, Senator, is to say to the 
administration, in effect—you cannot say quite this—you get no 
more money than this. 

“Now, you bring your own spending within that amount if you 
possibly can, but you get no more money than this.” 

Pay-as-you-go on a basis of a 20 or 25 or 30 or 35 billion dollar 
deficit, Senator, is utterly impossible, and I have never advocated 
pay-as-you-go so long as we were throwing dollars down the rat hole, 
as we have been doing for years. 

I would plug the rat hole first. Having plugged that rat hole, then 
I would be one of the strongest advocates of pay as you go insofar as 
it is conceivably possible. But 85, 90, 95, or so billion dollars is far 
beyond the possibility of the pay as-you-go plan, even on the basis 
of confiscation. 

Senator Miuurkin. We have been trying for weeks here to get 
someone to suggest just how we could cover a 20 or 30 billion dollar 
deficit —— 

Mr. Atvorp. It cannot be done, Senator. 

Senator Mitirkin. What you say is in harmony with all the testi- 
mony we have had on the subject. 

Mr. Atvorp. It cannot be done, and consequently, I think it would 
be very well for this committee to study the present methods of 
financing deficits, and see if you cannot come up with better ones. 
You are going to have to finance a deficit in 1953, and I would strongly 
urge that this committee come up with policies of deficit financing 
which are noninflationary, and I think it can be done. 

But so long as we continue to borrow from the commercial banks, 
we are just pouring more water into the stream than the stream can 
possibly carry off. 

Senator Mixurkin. Off the record. 

(Discussion was continued off the record.) 

Mr. Atvorp. Now, let me show you the consequences of the House 
bill for just a minute. Let me assume a man with an income of say, 
$80,000, and fortunately in America it is still possible for a substantial 
number of men to make $80,000, but just so that [ am not accused of 
representing only the ‘filthy rich,” let me talk about myself. 

Do you know how much it costs me to buy a Ford automobile 
under the House bill? $35,000. 

Do you know how much it costs me to buy a $25,000 house? 
$400,000. 

Do you know how much it costs me to buy a suit of clothes? $2,275 

Do you know how much it costs me to buy a pair of shoes? $455. 

A doctor’s bill of $100 will cost me $2,000 a hospital bill of $500 
will cost me $9,090. 
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And if you want to go down to a very practical question, to send 
my boy to college, and he goes this year—will cost me $58,000. 

Now, let us get down to something even more practical. I will 
have to make $20 to buy a pound of coffee; and I will have to make 
$2 to buy a 10-cent-glass of beer. 

Senator Tarr. I do not quite admit those figures. I know the 
theory of them. 

Mr. Atvorp. It is perfectly simple; I will guarantee the figures. 

Senator Tarr. No; you cannot prove it. 

Mr. Atvorp. It is perfectly simple. 

The answer is I will not buy the Ford or the house. These figures 
are all based on the additional income which I must make if I am 
going to live within my income 

Senator Tarr. To which some appropriation must be made for you. 

Mr. Atvorp. No; which I must make individually. 

Senator Tarr. You must be a very rich man. 

Mr. Atvorp. I cannot do it. The answer is I cannot do it. It is 
utterly impossible and foolish. On top of that you also state to the 
man who makes in excess of $80,000, ‘‘Until you make $433,000, we 
are going to tax you for more than 100 percent of your increased 
income.” 

Now that, I would suggest, is probably the direct consequence of 
legislating by caucus, as they did in the Committee on Ways and 
Means. 

Senator Tarr. I suggest, however, that a lot of this is passed on to 
other people in order that you may have that money. You double 
your legal fees, and people’s salaries have been increased because they 
have to pay large taxes. 

In other words, these taxes, as they stay they get passed on in the 
economy to other prople and they are spread out over the great bulk 
of consumers, so that I think what you say, while it makes the point, 
is not true; it just is not true. 

Mr. Atvorp. The gross is not true. How you make that money is 
the point that I raised. I wish I could double the legal fees. 

Senator Tarr. You have over the last 10 years if you are like any 
other lawyer. 

Mr. Atvorp. I doubt very much if my gross has increased very 
much during the last 10 years. 1am getting a little bit older, Senator, 
than I was. But in any event, I can assure you that that opportunity 
which we used to hold out to individuals is completely abolished. 
We used to tell the individual, “‘ Now, listen, just work a little bit 
harder, get a little more efficient, make more money and you can pay 
the tax increases.” 

That is utterly impossible under the tax bill, and equally impossible 
under the Corporation tax bill. If | were planning a tax program for 
1953, I will be more specific now, | would base 60 percent of the neces- 
sary increases—gentlemen, using a term that is political anathema 
on either a manufacturer’s general sales tax or a retailer’s general sales 
tax or a combination of both. Sixty percent of the revenue | would get 
from that source. 

Now, I quite well realize that it is said that you cannot do that this 
year, but you must lay the tax foundation for 1953 this year if you 
are going to do anything this year. 
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Senator Mitirkin. How much money would you raise by those 
taxes that you referred to? 

Mr. ALvorp. Senator, it depends, of course, on exemptions, and I 
realize that any bill that goes through the Congress will have exemp- 
tions to it. 

Roughly speaking, for every 1 percent of a manufacturer’s tc 
you will get $800,000,000 and for a one-point retail sales tax you will 
get a billion. 

Senator Miuuikin. As a practical matter, would you anticipate, 
considering the exemptions which you wisely foresee as being inevita- 
ble, that you could possibly raise more than $5 billion that way? 

Mr. Atvorp. | would not raise more than $5 billion in 1953 that 
way, but I would get the tax on the books, Senator, so that we stand 
some chance of getting more revenue if we want it. 

Senate. Mitirkin. If you want to get it on the books, you would 
get it on this year, vou said you do not need it this vear. 

Mr. Atvorp. January 1, 1952, is the date that I would hope to 
make this sort of a tax effective. 

The 30 percent I would get from individuals, not through the 
confiscatory, purely arbitrary, unsound _ unrealistic proposals of 
the House bill, but through a one-, two-, or three-point increase in 
existing rates. 

After all, that is the way the reductions came down; that is the 
way they should come down. I do not think I would decrease credits 
because the $600 credit is not worth much more than $300 today. 

Senator Mixiiikin. The reductions did not come down flat. Thev 
came down in reverse progression. 

Mr. Atvorp. They came down in inverse-—— 

Senator Mr.ikin. Reverse. 

Mr. Arvorpb. Reverse. 

Now, we are putting them in inverse reverse. 

Senator MrLuiikIn. We gave the highest reductions to the lowest 
income brackets. 

Mr. Atvorp. That is right, Senator. Then I would collect not 
more than 10 percent of the increase from corporations subject to an 
overriding principle that under no circumstances would I impose a tax, 
whether we called it a normal tax or an excess profits tax, on corporate 
incomes, normal corporate incomes, in excess of 50 percent. I do not 
believe that a rate in excess of 50 percent can be tolerated even 
temporarily, and every one agrees we cannot stand it more than 
temporarily. 

Now, I do not know how long this cold war is going to last, no one 
does, but the best picture we can get of it is that it probably will last 
during my lifetime, and perhaps through the lifetime of each of you 
gentlemen on the committee. Certainly it will last during our period 
of, call it reasonable earning power. Maybe we can maintain present 
incomes for another 5 to 10 years, and then we will begin to slip. 
It is just normal. That is what age does to us. 

So that represents the basic principle upon which I would approach 
1943. If I wanted to collect taxes from a capital gains tax, 1 mean 
net revenues—we do not get much revenue these days from the 
capital gains tax—I would reduce the rates and certainly never 
increase them. A lower capital gains tax will produce more revenues 
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for you than either the existing law or the proposed 12% percent 
increase in the House bill. 

Senator Miturkin. How about shortening the period? 

Mr. Atvorp. Shortening the period will give more revenues. 

The period on the holding of capital gains represents a matter of 
,wigment. What we are trying to do is to draw the line between 
honest investments and those -_ make a business of speculation. 

Three months, I think, does it. Six months, I am sure will do it. 
The opinion of others more familiar with the speculators, for example, 
say that3 montbsis adequate. It will certainly produce more revenues. 

Senator Tarr. It seems to me the case for a short period to produce 
more revenues is clear. [ am not so perfectly sure about a case for 
producing more revenues by reducing the rate. That certainly is not 
true. I mean if you reduce it to nothing then you get no revenues. 
at all. 

Mr. Atvorp. I am not so sure that would not produce money, 
senator. 

Senator Tarr. So it does not go on indefinitely. 

Mr. Atvorp. I am not sure it would not produce money. Most 
of the countries in the world have a zero rate on capital gains. 

It cuts all possible losses out; I do not think we would lose money 
on the zero rate, but we are not prepared to do it. 

Senator Tarr. I would like to see that case presented. People 
keep saying that we get more money from a lower rate. It is easy to 
prove that the period thing produces more money. 

Senator Minurkin. Is not your point that if you do away with 
capital gains taxation entirely, at least, so far as the upper income 
bracket “people affected by it are concerned, their capital becomes 
income earning, and thus it carries higher rates of income taxes? 

Mr. Atvorp. No. 

Senator Miniikin. No? 

Mr. Atvorp. No, because their capital transactions would be 
exempt from tax. 

Senator Miiiikin. When they realize the money, they make an 
investment which is income-producing, and the income from it 

Mr. Atvorp. Oh, yes. 

Senator Minurk1n. At least to the middle and upper income people 
carries the higher rates of tax. 

Mr. Atvorp. That is true, Senator. I did not get the question. 

Now, let me follow your idea for just a moment. Most capital 
gains today are the result of inflation. Consequently, if this infla- 
tion continues, as Senator Millikin and I think it probably will if 
present policies are continued, you are taxing capital and it will not 
be long before you will hear almost everyone before you advocate no 
tax at all on capital grains. I am not advocating that today, but I 
would advocate a reduced rate. 

Capital gains, Senator Taft, as you well know, are the results of 
almost entirely an intentional sale of property. You must have a 
buyer and you must have a seller. 

Now, today every time I consider—just let me give my own views 
so I do not express the views of others—a sale of property on which 
I have a gain, I say, can I afford to pay 25 percent of that gain to 
the Government? Is it not smarter for me to hold it? I am still 
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getting a yield on my original cost. Is it not smarter for me to hold 
the property? A 25 percent rate, I am sure, influences me a great 
deal to continue to hold. A lower rate would wipe out that influence 
to a very large extent, and you would have many more sales. 

While we are on capital gains, Senator—— 

Senator Tarr. I do not think, though, if you reduced your capital 
gains from 25 to 124% you would get twice as many sales. 

Mr. Atvorp. Many more. 

Senator Tarr. Many more? I do not think twice as many. I do 
not see any evidence of it or any proof of it in what has happened, and 
I persons ally would be inclined to abolish the capital gains tax myself, 
that is my inclination; but I am only saying that people who contend 
that have not furnished any conclusive proof of the fact, and I do not 
think that to reduce the tax from 25 to 12% is going to produce as 
much revenue—twice as much revenue. 

Mr. Atvorp. There are no statistics, Senator. If you take 
history 

Senator Tarr. If you double the 25 to 50 percent, I think, perhaps, 
that would defer all sales and you would get less money; that is a 
possibility. 

Mr. Atvorp. If you take history, you will see receipts from capital 
gains increased from 1921 straight through to 1930, with a declining 
rate all the way and you got more net revenues. 

Senator Tarr. But you also had a steady increase in transactions 
and in sales and in stocks and we had a stock inflation and all that, so 
that it is a little hard to say that that proves the point. 

Mr. Atvorp. It is hard to say. It is a matter of opinion. Now, 
whether we would get twice as many transactions with a 12% percent 
rate, my guess is we would. I know of transactions being held up. 

Senator MiLurkin. The more rapid turn-over produces more money 
at a lesser rate. 

Mr. Atvorp. That is right, sir. 

Senator Tarr. If you go down to zero, there is some point at which 
you get your maximum revenue. ‘That is a guess. 

Mr. Atvorp. I am not sure as to your guess of a zero rate producing 
a loss. 

Senator Tarr. Well, it obviously produces no revenue from capital 
gains. 

Mr. Atvorp. That is right, but you pick up on other revenues a 
great deal, just as Senator Millikin pointed out. 

Senator MiLiikin. These contentions go on and on and on, and 
you cannot reach a solution until you try it. What would you think 
of an experimental try? 

Mr. Atvorp. I would like to see it. 

Senator Miuuikix. What would you think of an experimental try, 
reducing the period and reducing the rate and see what happens? 

Mr. Atvorp. I would like to try a 15-percent rate for a 3 months’ 
period, and see what happens. That is what I would like to see you 
do. 

Senator Tarr. I think a 50-percent rate would choke everything. 
It would choke everything. Of course, this rate in the House bill is 
increased from 25 to 28 or something—— 

Mr. Atvorp. Twenty-eight and one-twelfth, I think. 

Senator Tarr. Twenty-eight and one-third. 
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Mr. Atvorp. Now, you see you are dealing with the psychology 
of investors. For many years it has been the position of the Congress 
not to increase the rate on capital gains. 

You raise the capital gains tax three points, and what is the investor 
going to think? It looks like the *y are going to push this rate beyond 
all possibility, and what you do is remove : all hope, and the only hope 
there is now in any equity financing is a hope for capital gains. The 
income from it is not worth anything. You have completely dried 
up the sources of equity financing. 

Senator Mruurxin. You are also dealing with the psychology of the 
voters. 

Mr. Atvorp. That is true. That I appreciate, Senator, and it has 
always been my position to state what I think is sound policy, and 
you who have to get votes have to take those policies and discard 
them or revamp them, depending on the voter. Fortunately I am 
not a politician. 

Senator Miiirkrn. It would not be a bad idea for all who are 
interested in taxes to give some attention to what can be done 
and what cannot be done, considering that Congress is and should be 
a political institution. 

Mr. Atvorp. Well, Senator, for 30 years at least I have always 
considered that. my position was worth more to you people if it was 
not salted with politics al flavoring. I can tell you what I think sound 
policy is under given circumstances, and it is up to you in politics to 
decide what is politic ally possible and what is not. I do not know. 
I have never had a vote in my life for anything. 

Senator WriuiaMs. If you reduce the holding period to 3 months, 
as you point out, unquestionably the revenue would increase in that 
bracket, I mean from a capital gains levy but is it not also true that 
we would have to face the fact that the normal income tax revenue 
would decrease some to offset that because those transactions that 
were now in between the 3 and 6 months’ period were sold and con- 
verted over into capital gains, and increasing that they would like- 
wise decrease the amount that a man would be paying in his normal 
income. ‘There is an offset to your gains. 

Mr. Atvorp. I would discount that offset very considerably because 
today this is the present practice. A person, if he holds a security 
say, for more than 3 months, sells, if he has a loss, in order to realize 
a short-term loss. He holds it if he has a gain, so that your short- 
term loss between that 3 months and 6 months would probably 
represent a very substantial portion of the sales. 

Senator Wriiiams. But that same proportion of the sales—and 
that same thing could be true with the 3-month period left as it 
would be? 

Mr. Atvorp. Yes, but short-term losses in 3 months, I assume, 
would be considerably less than in 6 months. 

Senator WintuiaMs. I have seen them—— 

Mr. Atvorp. So have I, but I am talking about general principles 
now. 

Senator WiLuiAMs. But there is an offsetting provision to this gain. 

Mr. Atvorp. We do not expect to get a loss in 3 months buying. 

Senator WituiaMs. You do not really expect to get it in 6 months. 

Mr. Atvorp. That is true, but the likelihood of a loss in 3 
months is less than in 6 months, and we would only have 3 
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months in which to convert our loss into a short-term loss, and a 
15-percent rate would, I am quite confident, greatly reduce the in- 
centives to hold, or the incentives to buy, or the incentives to sell 
based on tax consequences, and it would get you into a market based 
more on values. 

Senator Minuikin. There are inflationary angles considered, but 
for goodness sake, do not let us go into that. 

Mr. Atvorp. Let us not go into those. 

I would like to suggest—the committee has no policy—while we 
are talking capital gains, I would like to suggest this rather simple 
policy that any person who sells, in order to convert into a different 
investment, could well do so tax-free. That would follow along 
Senator Taft’s concept of no tax on capital gains if we convert. It is 
the same principle you have here on private homes. 

1 would like to see the experiment with that idea. Certainly it is 
true in the case of trusts and estates. They should be able to convert 
their investments with no gain, and I think that the individual should, 
too. It is worth considering. I am just reminded that that seems 
to be the policy that Senator Ball just advocated to the committee, for 
ships. I did not hear the testimony, so I do not know. 

Now, those give you my basic policies for 1953. 1 think I do not 
have to state my objections to the House bill any more completely 
than I have. 

I would scrap the House bill completely and I would build a tax 
bill more in accordance with sound tax policies and for the purpose of 
1953 and thereafter. 

Now, how long our demand for exceedingly high revenues is to con- 
tinue I do not know. If it continues long enough, Senator, you are 
going to have everybody in this country, which means the private 
citizen who runs his own business, coming to the Congress for retire- 
ment pay. While I am on the subject, I certainly think that the re- 
tirement-plan provisions should be made applic able to unincorporated 
organizi itions. 

Also, while I am on the subject, I think this country could well, at 
the present time, adopt a very general policy with respect to foreign 
investments, and it might save you a great deal in your foreign aid. 

[ think it would be eminently sound to exempt from tax all invest- 
ment income earned abroad, dividends and interest, basically. 

Now, we are, just as much as you are, sincerely hopeful that this 
inflationary trend can be stopped. There is a great deal of misunder- 
standing about inflation, and the word is used very, very generally. 
The basic cause of inflation that I am concerned with is what we call 
monetary inflation. There will be increased prices, certainly, as you 
take the supply away for military use. Prices would normally increase 
just by reason of a lesser supply with the same or greater demand. 
There will be price increases as costs increase. 

Krom the point of view of taxes, I would certainly remodel the 
excess-profits tax so that we can continue to progress and expand 
and get new products and new markets, so that we can continue to 
explore, discover, and exploit natural resources, so that we continue 
research and bring out such things as aureomycin, streptomycin, and 
so forth. 

The excess-profits tax says: “Thou shall not do those things 
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I still think there is a chance to resusciate depressed industries, 
and I think there is a chance to revive businesses that are almost 
lost, but it cannot be done under your present tax system. 

I think that presents about all the views I have, Mr. Chairman, and 
gentlemen. I could talk on this subject for hours, as you know, but 
I think that I have covered everything that—I am reminded of 
something. 

Senator Tarr. Mr. Alvord 

Mr. Atvorp. Yes, Senator. 

Senator Tarr. To the matter we are talking about, the budget 
estimate for MDAP, that is Military Defense 

Mr. Atvorp. That is right. 

Senator Tarr. And other foreign aid in January was $7.1 billion 
of expenditures. 

Mr. Atvorp. Expenditures, yes, sir. 

Senator Tarr. The revised estimate is only $2 billion. They have 
cut the whole saving in the cut that they have estimated—it comes in 
the $5 billion for foreign aid and, consequently, I do not think when 
you are talking about expenditures in this fiscal year, you are going to 
be able to save any more on foreign aid. 

Mr. Atvorp. I have analyzed that, Senator, and I think you will 
find that that purported cut—which I do not think is $5 billion-—— 
represents a transfer of that foreign aid over to the military. 

Senator Tarr. Well, that may be but it is transferred over to the 
Defense Department which has increased from $40 to $42 billion, and 
the MDAP, and other foreign aids, ECA is cut from $7.2 billion 

Mr. Atvorp. I do not think that you will find ECA in there. You 
will not find ECA in there at all. -I am quite sure you will not. 

Senator Tarr. Oh, ves; it is in there. 

Mr. Atvorp. I doubt it. 

Senator Tarr. Oh, ves. There is the official 

Mr. Atvorp. Yes; I know. 

Senator Tarr. So that I am only saving that you are not going to 
cut this $68 billion of expenditures any further by reductions in foreign 
aid, so far as this fiscal year is concerned. As to the next fiscal year, 
that is a tremendous difference. 

Mr. Atvorp. I will try to tell you what they did in the estimate 
that you have got there. They did some juggling between MDAP 
and other foreign aid, and the military functions of the Defense 
Department. In your 1951 estimate they total $47.1 billion. In the 
July 1951 revised estimate they total $44 billion, and I think that is 
the figure you have there, showing a cut of $3.1 billion. If we could 
analyze it I think you would find it is all in the military and not in the 
foreign aid. 

Senator Tarr. It is not what they tell us then. 

Mr. Atvorp. It is not explained, and we think it is in the military. 

Senator Tarr. That is another thing. That is what—that is not 
what they say. 

Mr. Atvorp. I do not have the benefit of what the administration 
says, but ECA—on the last figures I have, contemplated for this 
fiscal year—— 

Senator Tarr. The only note here is that the revisions are based on 
detailed military budget. They say ‘rate of deliveries of military 
equipment lower than antic ipated in January. 
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P Mr. Atvorp. That is right. I think the entire cut is in the mili- 
tary and represents a slow-up. It is not a cut in final expenditures, 
but it is a slow-up. 

Senator Tarr. That is right. 

Mr. Atvorp. I do not think foreign aid is going to slow up quite 
that much. Atleast ECA apparently i is not. 

Senator Tarr. But you start with a figure of $68 billion in esti- 
mating your deficit. 

Mr. Atvorp. That is a current estimate. 

Senator Tarr. Which already has eliminated $3 billion in foreign aid. 
That is the point I am going to make, and they are going to estimate 
another $3 billion cut in foreign aid. 

Mr. Atvorp. Let me try to make this clear, the January budget 
came up with a figure of $41 billion for the military. It was stated 
in the January budget that that was only an estimate then because 
they had not prepared the budget. 

Now the $38 billion is merely a substitute for the $41 billion because 
they discovered as they began to make their actual budget estimates of 
expenditures, that they could not spend the $41 billion, and cut it 
down to $38 billion. There is no saving at all. It is just a $38 billion 
figure estimated for $41 billion, so there is no saving in it. 

Senator Tarr. I agree with that. I am only saying that the $68 
billion in which you start, in the absence of a deficit, you cannot 
deduct for savings in foreign aid, which have already been: counted in 
those figures. . 

Mr. Atvorp. I think $3 billion does not include foreign aid. It is 
almost entirely due to a delay in the military period. I do not have 
the information that you have, but I would suggest, if I am wrong, 
that you get them accurately corrected. 

Senator Horny. Thank you very much, Mr. Alvord. 

Mr. Atvorp. I call especial attention to that part of my statement 
with respect to withholding of the 20 percent on dividends, interest 
and royalties. We oppose it very violently. 

We tell you it will cost a great deal of money and will produce a 
great deal of hardship. 

The point there that I might suggest you consider: If you start with 
withholding, the poor recipients never catch up. What you do is to 
take 20 percent of his income the first year, and he never catches up. 
Now, that applies to your individuals, you nontaxable individuals; it 
applies to your charities, your charitable organizations and every- 
thing else. This committee killed it last year, and I trust you will 
kill it again. 

Senator Hory. Thank you very much. 

Mr. Atvorp. Thank you, sir. 

(The prepared statement and technical and administrative amend- 
ments referred to follow:) 


STATEMENT OF ELutswortH C. ALvorp, CHAIRMAN, COMMITTEE ON FEDERAL 
FINANCE, CHAMBER OF COMMERCE OF THE UNITED STATES 


INTRODUCTION 


My name is Elisworth C. Alvord. As chairman of the committee on Federal 
finance, Chamber of Commerce of the United States, I am submitting for your 
consideration the views of the chamber, based upon the recommendations of its 
committee, concerning new and additional taxes. 
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STOP-LOOK 


Almost exactly 1 vear ago, the Secretary of the Treasury urged you to exact 
the tax reduction bill of 1950—which had been passed by the House of Repre- 
sentatives 4 days after Korea. Almost simultaneously, we urged that the pro- 
posed tax reductions be postponed. In our opinion, Korea had made the pro- 
posed reductions inadvisable and we were quite certain that tax increases would 
prove necessary. Within a few days the administration joined us. The Revenue 
Act of 1950 and the Excess Profits Tax Act of 1950 were adopted by the Congress 
by the end of the year. 

We again urge a policy of ‘‘Stop and look.” 


THE 1952 BUDGET 


The Secretary of the Treasury, in January of this year, told the Congress that 
$16.5 billion additional revenues were needed to balance the 1952 budget. He 
urged a ‘‘quickie”’ bill of $10 billion—that is, one dictated by the Treasury for 
adoption without adequate consideration. 

Consistent with its earlier position, the Treasury is precipitate again. The 1952 
budget can be balanced without additional revenues. 

A cash deficit is not forecasted. 


Estimates (in round figures) for fiscal 1952 before your committee are: Billions 
pean anes ec eee eee Serer 1 : "a $68 
Receipts- és : eee Re ae ae : : 61 

Possible budget deficit mae ‘ Sacackotagie pina aa 7 


The actual expenditures, however, should be several billion less (without 
considering the “‘cuts’’ we are urging), and revenues at least $2 billion higher. 
But even on-the basis of the figures as shown, the simple safe and sensible way to 
balance the 1952 budget is to cut $7 billion from the proposed expenditures. 

Additional revenues should not be necessary to balance the 1952 budget and 
should be neither advocated nor imposed for that purpose. 

We make this statement even though we observed 3% months ago, in our pres- 
entation to the Committee on Ways and Means, that application of pay-as-we-go 
might require additional revenues. 

Developments since then, including changes in official estimates of revenues and 
expenditures, support the position we took that, with feasible reductions in less 
essential expenditures, no such amount of additional revenues as proposed by 
the Treasury was needed. 

We advocated specific cuts in expenditures totaling $7 billion. These included 
no reduction in the total of military expenditures proposed—without specifica- 
tion—in the budget message. We stated, however, that the feasibility of reducing 
this total should be examined carefully. 

We observed that from the facts then available, it might be necessary to raise 
a few billion dollars more of revenues to assure pay-as-we-go, but that less than 
$5 billion should be ample, reserving a specific total until the military budget and 
new estimates of other expenditures and of revenues became available. 

We suggested that if it is clearly demonstrated that new revenues’ for fiscal 
1952 should be sought, a general sales tax, either at the manufacturer’s level or 
at the retail level, should be the main dependence. We recommended that if 
increase in the income taxes could not be avoided, the new revenues should be 
sought approximately 60 percent from excises (including the general sales tax), 
30 percent from the individual income tax (through addition of percentage points 
to present brackets), and 10 percent from corporate income tax (through moderate 
increase of the normal rate). 

That is still our position. We believe, however, that the prospect of a budget 
deficit (not to say a cash deficit) for fiscal 1952 is not now such as to warrant 
assumption of the risks involved in imposing crushing taxes to raise even a few 
billion dollars of additional revenues, with the danger of upsetting the whole 
economy. 

If it is established some months from now that larger receipts should be sought 
for fiscal 1952, we believe that new or additional taxes should not be retroactive; 
that they should not become effective before January 1 next, or possibly later. 

We wish to make it clear, in urging such an approach, that we are not unwilling 
to support a program of additional taxes should the need for them be established 
and the burden spread widely and equitably. 
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THE 1953 BUDGET 


Attention has been concentrated upon the possibilities in 1953. But there are 
no reliable estimates whatsoever available for 1953. We hear that expenditures 
may exceed $80, $85, $90, or $95 billion. Several weeks ago I heard $125 billion 
mentioned as a possibility. Expenditures on any such level cannot be financed 
by taxes—even ‘‘temporary” taxes. 


TIME TO LOOK 


Now is the time for the administration and the committees of Congress to 
study and evolve sound fiseal policies for the future. There may still be time. 

The program should include, but need not be limited to, the following: 

(1) Cutting down expenditures—and the military should not be spared. 
(2) Monetary and credit policies. 
(3) Debt management. 
(4) Taxes. 
THE PROBABLE PICTURE 


If the next 5 months are devoted to the suggested studies, we confidently predict 
the following conclusions: 

1) Our fiscal policies, especially the Government’s spending and lending 
policies, have been the blood stream upon which inflation has fed and fattened. 

(2) A continuation of present fiscal policies will lead to further and possibly 
uncontrollable inflation. 

(3) There are fiscal policies which will help immediately in our fight to prevent 
further inflation. 

(4) There are no effective 
the accelerator. 

(5) Unless sound fiscal policies are adopted, we will continue to confiscate the 
savings and earnings of our people and to aid the enemies of our freedoms and 
opportunities. Whether the result is socialism or communism, or some other form 
of dictatorship and tyranny, is inconsequential. 

(6) If sound fiscal policies are adopted, our national defense program should 
prevent war and we shall have a real chance through leadership and a restoration 
of confidence in us and our objectives to promote and maintain peace and to 
succeed in our fight for religious, civil, economic, and political freedoms. 


‘brakes”’ for inflation so long as we keep our foot on 


A LOOK AT THE PRESENT 


An expert photographer need not be employed to give us a picture of the 
present. 


Internationally 


(1) Our potential military power is feared—free nations know that develop- 
ment of military strength can lead to war. 

2) Our economic strength is questioned—our friends abroad fear that if we 
slip, we shall pull them with us. 

(3) Our policies of aid and assistance are misunderstood—it is feared that 
political domination must be the undisclosed motive. 

(4) American inflation has occasioned more economic damage and tension 
abroad than the Marshall plan has or could overcome. 


Nationally 


(1) It is generally assumed that the present international emergency is of in- 
detinite duration—and may continue for a decade or more. 

(2) Existing tax rates cannot be borne for any such period—the damage will be 
much more costly than the revenues produced, and much more costly than the 
failure to raise huge additional revenues. 

(3) The Revenue Act of 1950 and the Excess Profits Tax Act of 1950—designed 
to increase revenues by an aggregate of about $10 billion—were both intended to 
be “temporary and emergency’? measures. 

1) Our greatest military potential is our productive capacity and ability. 

(5) Our system of free, private, competitive enterprise, upon which we rely for 
the production of the goods and services required for military and civilian use, is 
being stifled—it can be destroyed. 

(6) The Excess Profits Tax Act of 1950 must be completely revamped—if we 
approve and desire progress, growth, expansion; research, exploration, develop- 
ment; new products, new methods, discoveries; the survival of small business. 


eatin 
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PAY-AS-WE-GO 


The National Chamber urges that the Congress try realistically to apply the 
principle of pay-as-we-go through the reduction of less essential expenditures. 
Only then should new or increased taxes be sought. 

A balanced budget must be the objective over a period of years, when defense 
expenditures rise and inflation may menace. But that objective should be at- 
tained mainly through the elimination, reduction, and postponement of non- 
essential spending, and through the elimination of waste. With expenditures and 
spending policies under control, revenue requirements can be faced with hope and 
perhaps confidence. 

The application of the principle of pay-as-we-go, solely by increasing taxes, is 
not the answer. It must be realized that other policies and actions have a direct 
influence upon control of inflation. Spending policies, monetary policies, debt 
management, borrowing and lending activities, controls, and related quest‘ons 
have a dominant role. Individual and business savings are highly important in 
combating inflation. Taxes frequently contribute to inflation. 

The chamber has urged, in this period of defense emergency, domestic economic 
policies which will most effectively gain our ends by building and preserving our 
economic strength. 

It has stated that the objectives of these policies should be: 

lo achieve maximum use of the productive potential of private industry. 

To promote the most effective balance of economic output as between 
military and civilian needs, and within these two categories: (a) To restrain 
inflation, (6) to distribute the burdens of mobilization equitably and effi- 
ciently, and (c) to maintain the vitality of an economy with free competitive 
markets. 

To meet these objectives it has urged a number of economic policies. With 
regard to inflation, it has stated that there should be main reliance on indirect 
controls which strike at the sources of inflation. It recognizes that new and 
additional taxes may become necessary to assufe pay-as-we-go, consistent with 
necessary expenditures, and consistent also with maintaining incentives to work, 
and produce. 

The chamber believes, however, there should be firm adherence to the policy 
that Federal taxes should be levied for the purpose of obtaining essential Govern- 
ment revenues, with careful weighing of collateral effects, and not for social 
reforms. 

4 LOOK AT THE HOUSE BILI 


One look at the House bill is both shocking and convicing. 

(1) It embraces no basic revenue-producing policy which should be adopted; 
and 

(2) It violates the policies which should underlie a sound fiscal system. 


We deal now with the more important specific provisions of the bill. 
THE PROPOSED INDIVIDUAL INCOME TAX INCREASES 


The Revenue Act of 1950 increased the burden of the tax on individual income. 
It is now proposed to increase the burden again, this time by one-eighth of the 
total tax as determined by present rates. The superficiality of this approach 
has been amply demonstrated by the initial action of the Ways and Means Com- 
mittee which found this method, without the subsequent change, placed a tax 
of more than 100 percent upon individuals in brackets of over $100,000 of taxable 
income. 

Raising the individual income tax as the House proposes increases dispropor- 
tionately the already highly progressive rates. Comparison of the effect of the 
proposed 12B-percent increase in tax liability on the ‘take home’ pay of indi- 
viduals in the various tax brackets shows this cleai!y. In the case of an income 
below $5,000 the increase, depending upon marital status, will take from about 
one-half of 1 percent to 3 percent of the income retained after taxes, but in the 
case of an income of $100,000 from 13 percent to 24 percent. 

At a time when rapid productive expansion is imperative there is grave danger 
that excessive tax burdens placed upon individuals will impair both their incentive 
to produce and their ability to invest for production. 

In any endeavor to increase Federal revenues from the individual income tax, 
it should be recognized that serious risks are involved, requiring the exercise of 
great caution. 
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It has been demonstrated repeatedly that confiscatory rates placed upon the 
income of individuals which lies in tax brackets over $10,000 would produce less 
than $3.5 billion and not only would preclude industrial financing by individuals 
but would destroy our American system. 

The bill increases most harshly the tax upon individuals already hit the hardest 
and, with other levies upon them, could destroy revenue potentialities of middle- 
sized or higher incomes. 

At least 10 of the 31 States which levy personal income taxes do not permit the 
deduction of Federal income taxes. This is true also of the District of Columbia. 
In six States the combination of income taxes would produce a rate higher than 
100 percent, where the proposed Federal rate of 94.5 percent would apply, namely, 
on taxable incomes of $80,000 (single returns) or $160,000 (joint returns). 

Any raise in the individual income tax should be applied by adding points to 
the basic rate, the method advocated by the Secretary of the Treasury. 


PROPOSED CORPORATE INCOME TAX INCREASES 


The proposed 5 percentage point increase in the corporate income tax is clearly 
excessive. Within the past year corporations have suffered the largest tax boost 
of all taxable categories. The Revenue Act of 1950 raised corporate normal and 
surtax rates from 38 to 47 percent and a 30 percent excess profits tax was added 
early in 1951. These two acts will double the tax revenues from corporations. 

Corporations fully expect to bear their just share of the tax burden. Dis- 
criminatory increases, even in time of emergency, may defeat the primary objective 
of maximum production. 

Corporate financing today comes largely from retained earnings and borrowings. 
Individuals are no longer able to supply equity capital sufficient to meet corporate 
needs for replacement of equipment and industrial expansion. Should too great a 
portion of corporate earnings be drawn off in taxes, industrial financing require- 
ments would lead to greatly increased borrowing from banks or Government 
sources. Over reliance on either method would mean unsound corporate financing. 

Much has been said about the magnitude of corporate profit, with little recogni- 
tion that these profits today are highly overstated. Established depreciation 
allowances have failed by many billions of dollars to meet cost of replacements. 
Inventory profits, too, are illusory. And certainly the more than $100 billion 
investment since World War II in new plant and facilities is entitled to a reason- 
able return. 

As a percentage of gross national product or income the total of corporate profits 
is smaller today than in many past years. 

Increase of corporate taxes should be avoided in the public interest if at all 
possible. Tax-exempt competitors of corporations should be required to pay 
equivalent taxes. 

If it should become unavoidable to increase the tax on corporations we urge that 
the combined normal and surtax be kept below 50 percent. Even the present 
rate much exceeds that of the World War IT period. 

No change in the corporate rates should be made retroactive as proposed in the 
House bill. The increases imposed on corporations by the Revenue Act of 1950 
did not become fully effective until July 1, 1951. Overlapping tax increases are 
not justifiable. 

Corporate earnings are taxed first in the hands of coporations and, when distrib- 
uted as dividends, are subject to the individual income tax. The chamber has 
steadily maintained that the impact of the high income taxes has demonstrated 
the unfairness and unsoundness of the double taxation. Further increases in the 
corporate or individual income tax rates intensify the gravity of the situation, 
which already requires alleviation. 

Ideally, the tax rate on corporate incomes should be the same as the basic rate 
on the income of individuals, with dividends received by individuals exempted 
from this basic rate and made subject only to the individual surtax. While this 
presently is not practicable, it does seem advisable to provide for the exemption of 
dividends received by individuals from a portion if not all the basic rate on 
individual incomes. Without resort to an undistributed profits tax there should 
be early diminution, and eventual elimination, of the harmful double taxation. 


PROPOSED EXCESS PROFITS TAX INCREASES 


Under any circumstance, the so-called excess profits tax is fundamentally a bad 
tax. It is impossible to frame legislation accurately defining either normal or 
excess profits of all corporations. 
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To impose an excess profits levy on ordinary income, as the 85 percent base 
period credit in the present law now does, is, beyond question, unfair. To in- 
crease this inequity, as the House bill proposes, compounds the nature of the 
injury. 

A relistic base-period credit would be at least 100 percent, and possibly higher to 
compensate for the lowered purchasing power of the dollar. Other important 
changes should be made, as suggested later in this presentation, if the tax cannot 
be repealed. Certainly, the position of the Secretary of the Treasury that the 
tax should not be increased until there is opportunity to observe its operation 
should be endorsed. 


LIMITATION ON SURTAX EXEMPTION AND EXCESS PROFITS CREDIT 


The proposal to limit an affiliated or related group of corporations to a single 
surtax exemption and one minimum excess profits credit would seriously injure 
many businesses which, for sound operational reasons, and in some situations 
unavoidably, have organized separately. 


CAPITAL GAINS RATES 


The proposal to increase the alternative capital gains rates, for both individuals 
and corporations, by 12% percent is explained as being necessary because of the 
increase in the individual income tax. This is a nonsequitur, failing to recognize 
the essential difference between capital gains and ordinary income. 

The bill also would change the method of applying capital losses against capital 
gains. 

Both these proposals should be rejected. If additional revenues are sought, 
the rate should be reduced. If fairness is a consideration, the rate should be 
lowered and excess losses should be deductible. If a capital levy is to be avoided 
(recent appreciation in the value of capital assets being a consequence of inflation), 
then there should be no tax upon capital gains, which is the established policy in 
many other countries. 

EXCISES 


If additional revenues prove necessary, Congress may increase some of the 
existing excises, reduce some of the highest ones, and add new ones. Even so, a 
general sales tax would be advisable. 

There is undue reliance upon the income taxes as sources of revenue. They 
tend now to pass the point of diminishing returns. Higher rates will further 
aggravate the situation. A general sales tax will operate not only to decrease 
dependence upon the income taxes but also to restrain spending. It can be 
established upon a practical basis, with minimization of pyramiding. It should be 
looked upon as a necessary supplement to the income tax. 

We append a summary of the relative advantages of applying a general sales 
tax at the retail level and at the manufacturing level. 


WITHHOLDING TAX ON DIVIDENDS, INTEREST, AND ROYALTIES 


The House bilk proposes a withholding tax of 20 percent on dividends and on 
interest paid on corporate obligations, deposits with stockbrokers, insurance pro- 
ceeds, certain tax overpayments and royalties. The plan contemplates a gross 
withholding without any exemptions and without any report to the Treasury 
Department of the persons from whom the tax is withheld. 

There would be no requirement that the corporation advise either the stock- 
holder or the Government of the amount of tax withheld from each individual 
stockholder. Claims for refund on the part of persons or organizations not sub- 
ject to the full amount of the tax would be approved by the Government. 

If this proposal becomes law, there would be substantial over withholding for 
persons in the low-income brackets not ordinarily subject to tax, for certain tax- 
exempt organizations where no tax at all is due, and for holding companies whose 
assets consist primarily of corporate stock. 

It would prove a tremendous hardship on all individuals who expect to receive 
less than $600 total income from all sources for the year. These persons, who may 
be widows and orphans, would be required to file claims for refund for the nominal 
amounts withheld. In many cases, they might fail to receive the refund because 
they might not be aware of the proper method of obtaining a refund payment. 

Certain tax-exempt organizations would be deprived of a percentage of their 
income until refund claims are filed and acted upon. While the bill proposes some 
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relief to tax-exempt organizations with employees subject to wage withholding, 
it must be borne in mind that there are many tax-exempt organizations without 
paid employees. These organizations are generally more in need of financial 
assistance than those with paid employees and the bill provides them with no 
relief from overwithholding. 

It is estimated that at least half a million individuals would be eligible for 
refunds under this plan and all of them would lose part of their income until 
refunds had been made. 

Consider, for example, the married couple over 63 who are entitled to exemp- 
tions totaling $2,400 per year and assume their sole source of income is dividends 
on stock. Although Congress does not believe they should be subjected to tax, 
20 percent, or $480, of their income would be taken from them and withheld 
until they could prepare claims for refund and the refund made by the Govern- 
ment. Or take the case of a taxpayer who is blind and over 65. A sizable portion 
of his income may be taken from him. It will be little comfort to him to be told 
that he can file a claim for refund at a subsequent time. 

Trustees of nearly every small trust would be required to perform much extra 
work under the withholding plan. Dividends and interest would have to be 
apportioned between the beneficiaries and the trust. Claims would have to be 
filed for refund of the trustee’s share of the income tax in every small trust. In 
addition each beneficiary would also have to file a separate claim for his pro 
rata share of the tax withheld. These are just a few examples of the effect of 
such a withholding plan. Such examples would be multiplied many times over. 

Any holding company whose principal assets are corporate stocks would be in 
a difficult position. Only 15 percent of the dividends received are subject to 
corporate tax, yet 20 percent of the total dividends would be withheld. This is 
an effective withholding tax of 133 percent. 

A number of corporations pay dividends in property rather than in cash. The 
bill provides for an exemption from withholding of dividends paid in the stock 
or rights to acquire stock of the distributing corporation. No provision is made 
for exemption from withholding in the case of dividends paid in other types of 
property. The payment of such dividends would encounter insurmountable 
difficulties under the proposed withholding. It would be necessary for the paying 
corporation to collect the withholding tax from the recipient of the dividend 
even though the recipient might not be subject to income taxes at all. 

(Another minor problem would result in constant taxpayer irritation. This 
problem has to do with such a simple matter as fractional cents. For example, a 
corporation declares a dividend of 62 cents per share on 1,000,000 outstanding shares. 
This is a total dividend of $620,000. Under the proposal, the company (or its 
dividend-paying agent) would remit 20 percent, or $124,000, to the Government. 
How much shall the company (or its paying agent) pay to the holder of seven 
shares of stock? If $3.48, the stockholder is overpaid and if $3.47, the stock- 
holder is underpaid. It is no answer to say that fractions less than one-half 
cent will be dropped and those over one-half cent will be increased to a full cent 
for there will always be either money left over or a shortage and the corporation 
(or its paying agent) can never balance its accounts. Of course, the amount will 
usually be small but how can the overage be disposed of and how can the shortage 
be made up? Multiply this by thousands of times and the taxpayer irritation can 
destroy confidence in the whole withholding system. The bill attempts to meet 
this problem but it seems hardly adequate to provide merely that this can be 
covered by regulations. 

The mechanics of bond interest collections would have to be completely 
readjusted to the nonpayment at par of interest coupons. Even the simple process 
of posting books would be affected. One-line entries will become two-line entries, 
thus increasing the amount of clerical work at a time when manpower demands 
are at their peak. 

tepresentatives of the life insurance industry have pointed out the difficulties 
involved in applying the withholding provisions to interest on amounts held by 
an insurance company under an agreement to pay interest thereon and on the 
interest paid the life insurance companies on their investments. 

I was also explained that interest credited on policy dividends and retained by 
the life insurance companies becomes an integral part of the accumulated dividend 
fund subject to the contractual provisions of the policy. This dividend fund may 
be used in a variety of ways under the terms of the policy contract. It may pay 
a premium due under the policy; it may shorten the period within which a policy 
may mature as an endowment; it may extend the term for which insurance cover- 
age is provided after lapse; it may become a part of the policy proceeds at maturity, 
with all the rights, options, and privileges applicable to policy proceeds. 
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To require a withholding of any portion of such funds would disrupt the opera- 
tion of these policy provisions and result in hardship to hundreds of insureds and 
beneficiaries alike. 

It was explained that the bill in effect would require life insurance companies 
to pay their income tax in advance of the March 15 due date, and also would 
destroy for them the privilege of paying their tax in quarterly installments fol- 
lowing that date. This discrimination arises because such a large amount of 
the taxable income of a life insurance company would be subject to the 20-percent 
withholding. 

The imposition of the burden of withholding on payors of royalties would sub- 
stantially increase the burdens of withholding agents. The cost to employers of 
withholding on wage payments has been substantial. In the case of corporations 
engaged in the oil business, the imposition of a requirement to withhold on payment 
of royalties would impose an additional regular monthly burden greater than the 
burden now imposed by reason of payroll withholdings. For example, one oil 
company has 18,000 en iployees and withholding tax calculations on approximately 
36,000 payments during each month are required. However, with respect to its 
oil and gas producing activities, there are 80,000 different divisions of interest, each 
requiring monthly calculations and payments. With respect to delay rentals, 
more than 40,000 payments are made annually for the account of approximately 
125,000 different individuals. 

In the case of small corporations and small oil producing companies, partner- 
ships, and individuals who are not large enough to use machine methods economic- 
ally, such as those used by the larger companies, the cost of withholding on divi- 
dends and royalties would be even more disproportionate to the present cost of such 
companies, partnerships and individuals in withholding on wage payments, 

The increase under the bill in the burdens imposed on withholding agents would 
necessarily result in the use of employees in enforcing the withholding require- 
ments at a time of national emergency and full e mplo} ment and at a time when 
such individuals should be employed in activities other than clerical work. Addi- 
tionally, the Treasury Department would be required to devote an increased 
amount of manpower to the enforcement of the withholding provisions thereby 
greatly increasing the already high cost of government 

In addition to the more valuable loss of manpower for the reasons set out in the 
preceding paragraph, the Government would lose tax revenues by reason of these 
provisions because withholding provisions would incur additional expenditures 
which are deductible for tax purposes. 

Delay-rental payments with respect to mines and oil and gas leases are included 


in the definition of the term “royalty” in the bill. As a practical matter, no 
benefit would accrue to the Government from withholding from delay-rental 
payments for the reason that it is impossible as a practical matter. This is based 


on the fact that with respect to ordinary delay rentals the lessee does not know 
the division of interest in cases where the leases have been executed by more than 
one person. In one oil company’s case, 85 percent of its dels 1y-rental payments 
are made to more than one individual. In most cases the payments to multiple 
individuals are made to a depository bank for the account of the individuals and 
the corporation has no knowledge of the interest which each individual has in the 
total payment. Therefore, it would be impossible to furnish the Treasury Depart- 
ment with the amount of withholding applicable to each interst owner and each 
interest owner would, therefore, be unable to furnish proof to the Government from 
the withholding agent of the amount applicable to the interest which he had 
received. The same condition exists, to a degree, in the case of payments to owners 
of an interest in oil-producing properties in those cases where more than one 
individual is the owner of an interest in the producing property. 

A much simpler procedure for insuring the Government that proper taxes are 
being paid by rovalty owners is the system by which information returns are 
made by the payor showing amounts paid to each individual and the present 
requirements could be lowered and an amendment to the present law could be 
made so that all payments of rovalties in excess of $100 per vear would be reported 
on an information return. Such information returns, together with the require- 
ments with reference to estimated tax, should be sufficient to furnish the Govern- 
ment with all facts necessary to ascertain the income-tax liability of taxpayers 
who receive royalties, dividends, or interest. 

Not only would the bill produce a great deal of hardship on individuals, certain 
tax-exempt organizations and holding companies but the Treasury Department 
would be required to process at least one-half million claims for refund. This 
would require a large addition to Treasury Department personnel, thus increasing 
the cost of government. 
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Another difficulty is that it might encourage nontaxable individuals to overstate 
the amounts of interest and dividends they received. By merely making over- 
statements in claims for refunds, they would be able to obtain refunds of a fixed 
percentage of the amounts they claim to have received. There would be no way 
for the Treasury Department to check overstatements made by individuals and 
the door would be wide open to fraud by taxpayers. Nontaxable indivduals 
might soon learn that it is profitable to overstate their interest and dividends. 
If this were done on a wide scale, taxpayers’ morale and confidence in the tax 
system would be impaired. It is believed that the risk involved is substantial and 
that it would be dangerous for the Treasury Department to adopt a system which 
would be almost impossible to check. 

The report of the Ways and Means Committee, which accompanies H. R. 4473, 
contains many misleading and, perhaps, inaccurate statements with respect to the 
manner in which the proposed withholding on dividends, interest, and royalties 
would operate. It is stated that the proposed regulation would require that 
information returns be filed by the payor, showing all dividend payments regard- 
less of size and that the elimination of the present $100 limit on the reporting of 
dividends paid would mean a large increase in the amount of work required by the 
payor. This is incorrect. It is actually more work to the payor to report under 
the present $100 limit than would be the case if all the dividends were reported. 
This is because of the manner in which such reports are made. Paying agents 
have developed facilities for writing the required form 1099 at the same time the 
dividend check is written and it would be a very simple matter to file with the 
Government 1099’s to correspond with every dividend check written. Under the 
present $100 limitation, it is necessary for the paying agent to re-sort and combine 
dividends so as to eliminate those which total less than $100. 

The report speaks of the substantial administrative costs involved to the 
Government in determining the amounts of unreported income, in preparing 
deficiency notices and in actually collecting the tax. This raises the interesting 
question: On whom these administrative costs should fall? It is conceded that 
any system of personal-income taxation involves substantial administrative 
costs. When those administrative costs are shifted from the Government itself 
to the tax-paying public, the Government is generally the loser. This is because 
the administrative costs become an income-tax deduction to the taxpayer as an 
expense item and thus operate to reduce the amount of tax payable. 

The report contains rather fantastic figures of estimated under-reporting, the 
total involved being over $3 billion. It must be remembered that the income tax 
is a self-assesed tax and if under-reporting of $3 billion of income can be substan- 
tiated, our system of personal-income taxation has reached the breaking point. 
It may also be noted that this alleged figure of $3 billion of unreported income is 
out of line with the claims for $323 million of tax revenue supposed to result from 
the withholding provisions. 

The report speaks of the unfair disadvantage which is present in the existing 
law for those who report their income accurately. This proposal is one which 
would penalize those who owe no tax in order to reach the few who omit interest 
and dividends either through deliberate evasion or forgetfulness. All other provi- 
sions of the income-tax law penalize the guilty. This provision would penalize the 
innocent, This is an incorrect philosophy of tax administration. 

The House committee report tries to make the procedure for withholding and 
mechanics of treatment by the taxpayer seem easy and simple. Unfortunately, 
the actual practice under current business operations is considerably more com- 
plicatd than the authors of the report realize. The taxpayer, in making his return, 
will not always have solely interest on which the tax has been held. There is no 
withholding on Government bond interest, interest on bank accounts, ete. Con- 
sequently, the return must provide for two classes of interest; that on which 
the tax is withheld and that on which the tax has not been withheld. It thus 
becomes necessary for the taxpayer to keep an accurate set of books so that his 
return can properly reflect the true situation. It seems entirely likely that the 
same carelessness which now results in under-reporting will cause the taxpayer to 
treat all his interest received as being subject to withholding, with the result that 
larger credits for withholding will inadvertently be taken than are justified. 
Certainly, the administrative cost to the Government in untangling these careless 
or deliberate errors would be just as great as the administrative costs of preventing 
the errors in the first place. There is no simple, easy, foolproof method of a with- 
holding tax on interest and dividends. 

It is interesting to note that Government bond interest is exempt from with- 
holding. Is this intended to discourage the faithful reporting of interest on 
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Government bonds? Or is it a recognition of the administrative cost (this time 
to the Government) involved in the proposed withholding procedure? It is 
alleged that most of the deliberate evasion, forgetfulness, or carelessness is on the 
part of the smaller taxpayer. Is it not true that Government E bonds and bank- 
savings accounts are the principal sources of interest income to these smaller 
taxpayers? If the proposed withholding procedure is so complicated and difficult 
to administer in these situations where probably the bulk of under-reporting 
occurs, it hardly seems justifiable in other situations. 
The withholding plan in any form should be rejected. 


COLLAPSIBLE CORPORATIONS 


The bill attempts to deal with an alleged abuse of the use of collapsible cor- 
porations. Proper administration of existing laws should be relied upon to reach 
any improper transactions in this field. This feature of the bill should be rejected. 


SALE OF PROPERTY TO A CONTROLLED CORPORATION 


The bill would deny to individuals the privilege of selling property directly to 
a corporation owned by them, except under penalty conditions. There would 
be no bar upon the sale of property to a third person who then could sell to the 
corporation. Any abuses connected with the sale of depreciable assets to closely 
held corporations would seem to be controllable through existing powers of 
administration, particularly with regard to depreciation allowances to corpora- 
tions. 


SALE OF TAXPAYER’S RESIDENCE 


The provision of the House bill relating to capital gain from the sale or exchange 
of a taxpayer’s principal residence is a highly desirable step in the right direction. 


COAL ROYALTIES 


The House bill provides for the taxation of coal royalties in the same manner 
as timber royalties have been taxed for a number of years. The section is 
designed to remove a tax discrimination which has become increasingly inequitable 
with each rise in the tax rates. 

Coal royalties should be treated as proceeds of the 
Benefits of such change would extend to all coal lessors. 

We commend the provision. 


sale of capital assets. 


NEEDED MODIFICATIONS 
Tax-exempt organizations 

The chamber has long maintained the position that: 

“No form of lawful enterprise should be favored by Government over anv 
other form, and each, whether cooperative or individual, whether in single units or 
multiple units, should stand on its own merits with protection from unfair com- 
petition and free from tax exemptions and other public subsidies.” 

In testimony before congressional committees, chamber witnesses have re- 
peatedly stated that the special tax treatment and privileges now extended to 
cooperatives are so broad as to expose other businesses to unfair and destructive 
competition at their hands. 

Now that the favorable position, under income, estate, and gift taxes, so long 
enjoyed by educational and charitable organizations, has been curtailed in the 
Revenue Act of 1950, the tax favoritism available to cooperatives is even more 
unjustifiable. 

APPENDIX I 


GENERAL Sates Tax 


The relative advantages of applying a general sales tax at the retail level and 
at the manufacturing level may be summarized as follows: 


AT THE RETAIL LEVEL 


(1) It could be an exposed tax, being collected from the consumer as an addi- 
tional item at the time of sale. It should make the public more conscious and 
critical of Government spending. This has not been fully accomplished in respect 
to withholding of personal income taxes from wages, nor in respect to the exposed 
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retail sales tax in some 30 States and 100 cities. Much ean be said as a matter of 
principle in favor of exposing all taxes to voters. 

Congress could pass a concealed retail sales tax, as some States have done, by 
imposing it on the retailer without mandatory passing on and with no stated 
bracket system for collecting it. The temptation to do this may be strong. The 
struggle has been to keep retail sales taxes exposed. New York City, to cite an 
instance, has both an exposed 2 percent sales tax and a concealed one-tenth percent 
gross receipts tax. . 

(2) An exposed retail sales tax will avoid the possibility of pyramiding by the 
retailer, simplify price fixing, and assist in keeping the tax out of cost-of-living 
indexes, thus limiting its influence upon wage increases. 

(3) A retail sales tax would have the advantage of bringing in large revenues 
at a low rate. It also would permit the continuance of some manufacturers’ 
excise taxes on selected items. Existing manufacturers’ excise taxes are currently 
estimated to yield $4 billion on liquor and tobacco and another $2 billion on gaso- 
line, oil, autos, radios, refrigerators, sporting goods, business machines, photo- 
graphic apparatus, matches, and revolvers. Presently, at the retail level there 
is a Federal tax on furs, toilet preparations, jewelry, and luggage, which at the 
20 percent rate is expected to produce $430 million. 

1) While there is likely to be evasion of a retail sales tax to the extent of almost 
15 percent because of the many small retailers (90 percent are small single stores 
doing 40 percent or more of the sales) a retail sales tax would avoid the complicated 
licensing system and the decisions as to what is the last step in manufacturing. 

5) A final advantage of a retail sales tax is the absence of tax content in retail 
inventories, the avoidance of accusations of profiteering if the tax is imposed 
without floor-stock impositions, and the avoidance of retail-inventory losses if the 
rate is reduced without floor-stock credits. 


AT THE MANUFACTURER'S LEVEL 


(1) Evasion would be more difficult and the cost of collection would be less. 
There are 10 times as many retail outlets as manufacturers—approximately 
2,500,000 retailers, including garages, restaurants, and manufacturers who also 
sell at retail, compared to 300,000 manufacturers. Many retailers are seasonal, 
occasional, or otherwise temporary operators. Many are very small and located 
out of the centers of population. 

(2) The whole principle of sales taxes would be easier established at the manu- 
facturer’s level, particularly in respect to its application to processed food and 
clothing, without exemptions. The essence of a Federal sales tax is breadth of 
application. This should be more acceptable at the manufacturing level. 

(3) The retail sales tax field has already been preempted by the States and 
cities. To impose now an exposed Federal tax would greatly increase their 
nuisance. It is not practical at this time, if it ever was practical, for the Federal 
Government to take over the field and share the income with localities which now 
use various rates depending on their needs. 

1) While the Canadian tax law is somewhat complicated, largely due to 
exemptions, it has been a satisfactory revenue producer since 1920. At an 8 
percent rate since 1936, it is producing in Canada about two-thirds of the revenue 
of its personal income tax and about two-thirds of the revenue of its corporate 
income tax, each of which, like ours, usually produces similar amounts. The 
complication of the law, the equitability of the tax, pyramiding, and the cost of 
collection apparently are not sources of serious complaint from any interests in 
Canada. 

There is reason to believe that with exemptions of food and medicine, a manu- 
facturer’s sales tax would yield approximately $750 million for each 1 percent in 
the rate and a retail sales tax about $900 million for each 1 percent in the rate. 
The rate of either tax, of course, would be influenced by the new revenues which 
might be obtained from selective excises. 


APPENDIX II 
TECHNICAL AND ADMINISTRATIVE AMENDMENTS 


A supplemental statement urging the inclusion in any forthcoming revenue 
measure of a number of needed technical and administrative amendments to the 
revenue laws, including changes in the Excess Profits Tax Act, is being submitted 
for inclusion in the record of the hearings. The more important of these recom- 
mended amendments will be referred to in the oral statement. 


Siabstesa eet 4's 


_—" 


ie 
1e 
od 
n- 


Cre tenable! 


REVENUE ACT OF 1951 1475 


TECHNICAL AND ADMINISTRATIVE AMENDMENTS 


The following represent a few of the necessary technical or administrative 
changes which should be considered at the present time. 


REPLACEMENT OF LIFO LIQUIDATIONS 


During the early months of World War II, taxpayers using the LIFO inventory 
method found their taxable incomes artificially inflated by the unavoidable 
depletion of their base stocks of materials then in short supply, which would have 
to be replaced after the war at prices much higher than those at which they had 
originally been acquired. As part of the Revenue Act of 1942, the Congress 
provided for relief in this situation in the form of certain inventory adjustment 
defined in section 22 (d) (6) of the Code. Prior to the enactment of Publie Law 
919 last January, the right to these adjustments was available only where the 
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taxpayer had made a replacement of previously depleted sto 
31, 1950. 

Before this permissible replacement period had ended, the Korean war, with its 
various effects on commerce, and on the supply of many raw materials in particular, 
had made replacements impossible in certain instances, and had also foreed new 
inventory liquidations. By Public Law 919, Congress accordingly extended the 
time within which World War II liquidations might be replaced, and also provided 
similar treatment for current liquidations if replaced by the end of 1955 

Unfortunately, these two provisions of Public Law 919—that extending the 
replacement right for World War II liquidations, and that establishing rights 
respect to current liquidations and subsequent replacements—were not properly 
correlated. This lack of correlation is attributable to the preexisting rule that 
replacements are to be attributed in all cases to the most recent liquidations not 
already replaced, and to the Public Law 919 termination date on World War I] 
replacements of December 31, 1952. 

The effect of this oversight maybe illustrated by the following example. A 
particular taxpayer, who at the outbreak of the Korean war had not completed his 
replacements of World War II liquidations, suffers further inventory depletion in 
the latter half of 1950 and throughout 1951. During 1952 he is able to effect a 
considerable amount of replacements, and during 1953 he is able to bring his 
inventory up to the pre-World War II level. He nevertheless loses the benefit 
of the Public Law 919 extension of World War II replacement rights because 
the 1952 replacements must be alllocated to 1950 and 1951 liquidations, and 
replacements in 1953, although within the period during which Korean liquida- 
tions might be replaced, are too late to be used as World War II replacements 

Congress certainly did not intend to deny the benefit of its extension of the 
date for replacement of World War II liquidations to those taxpayers most in 
need of it—those who now, because of the defense program, are not even able to 
maintain inventories, much less rebuild them. 

This situation should be corrected by making December 31, 1955, the termi- 
nation date for replacements of World War II as well as current liquidations. 


OBSOLESCENCE DEDUCTION ON AIRCRAFT EQUIPMENT 


major change-overs in the type of airplanes and related flight equipment used for 
passenger transportation service. These changes were dictated by the 


i 


Since the end of World War II the commercial airlines have generally had tw 


impact 
on the industry of the extraordinarily high rate of technological progress, resulting 
in the development of more economical, faster, and safer planes, and the con- 
sequent obsolescence of older planes. In the next few years the development of 
jet and turbo-jet aircraft will without doubt bring about the obsolescence of the 
DC-—6’s, Stratocruisers and Constellations which now constitute the first-line 
equipment, and that change-over will be the most complete and radical yet experi- 
enced. 

In order to maintain their fleets in operation with the maximum of safety and 
the minimum of interruptions, the airline companies are required to keep on hand 
at all times certain stocks of parts and assemblies—ranging from spark plugs to 
landing gear—which can be quickly placed in flight service in lieu of parts requiring 
replacements, repair, or inspection. Although these parts are interchangeable as 
between different individual planes, the major portion can be used only on 
the single type of plane or engine for which they were specifically designed. They, 
too, therefore, have an extraordinarily high rate of obsolescence, and one which 
is equal to the rate of obsolescence of the plane to which they pertain. 
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These stocks of parts now held by the industry have an aggregate dollar value 
in excess of $81 million. This figure is increasing sharply. 

Legislation is required so that the airlines may write off the costs of these stocks 
over the lives of the planes to which they relate, instead of being required to 
deduct substantially the entire cost as a loss in the last year of service. This 
would not only bring about the recognition of an obsolescence factor which is 
clearly present, but would make for a clearer reflection of income in the charging 
of the costs of the stocks ratably over the entire service period. The proposed 
treatment is in accord with the method of accounting recognized by the Civil 
Aeronautics Board. 

The necessity of legislation is occasioned by the refusal of the Bureau to accept 
the principle of such a write-off, notwithstanding that obsolescence is expressly 
mentioned as a basis for a ratable deduction of cost by section 23 (1) of the 
Internal Revenue Code. The theory underlying the Bureau’s position in this 
connection, and the limits of its position, are not entirely clear. It does accept 
the obsolescence factor in determining the useful life of the planes themselves. 
It does also in determining the life and providing for the write-off of the cost of 
the stocks of certain of the so-called ‘“‘assemblies.’’ But it does not admit that 
the rule governing these practices extends to stocks of parts in general. 

The only difference between the ‘‘assemblies’’ on the stocks of which the 
write-off is allowed, and those parts on which it is not allowed, is that the former 
are generally somewhat larger and more complex. This rule-of-thumb physical 
distinction is certainly not such a difference as should be made the basis for 
allowing or disallowing an obsolescence deduction, or as the Congress has approved 
for such a purpose. 

Furthermore, the parts and assemblies in stock at any given time are making 
a contribution to the maintenance of service which is equally as vital as that 
made by the parts and assemblies then on the planes, on which an obsolescence 
allowance is of course recognized. Without either group of parts, the carrier’s 
service could not be continued with the required regularity and safety. Those 
parts on the plane are subject to greater physical deterioration, but as this factor 
is not the basis of the allowance in either case because the obsolescence factor is 
generally the more severe, this difference is immaterial. 

Litigation of this issue with the Bureau is not a satisfactory solution. The 
airlines not presently enjoying the allowance which the amendment would recog- 
nize failed to press their rights to it in past years when the amounts invested in 
such stocks were small, and today are forestalled from asserting such a right 
because to do so involves a change from present accounting methods for which 
the law requires the Commissioner’s prior approval. 

Moreover, the practical needs of the air transport industry are such that a 
spreading of this cost cannot be achieved by a gradual liquidation of any such 
stocks over the last few years of their use. Being maintained generally at levels 
no higher than required for purposes of the necessary ready availability, they 
cannot be substantially reduced until the actual date of the change-over which 
renders them completely obsolete in the hands of that company. 


MEDICAL EXPENSE DEDUCTION 


Section 23 (x) of the Code, as added by section 127 of the Revenue Act of 
1942, allows a limited deduction by individuals for amounts expended for medical 
care. The term ‘“‘medical care’’ is defined to include amounts paid, according to 
the statute, for the “diagnosis, cure, mitigation, treatment, or prevention of 
disease, or for the purpose of affecting any structure or function of the body,” 
and, according to the pertinent finance committee report, for the alleviation of a 
physical defect. 

In making such amendment it was obviously intended that the term ‘‘medical 
care’ be broadly construed. Recently, however, the Commissioner has ruled 
that the cost of a wheelchair attendant necessitated by the loss of use of the 
lower limbs from poliomyelitis does not constitute a medical expense within the 
meaning of the statute. That particular case involved a disability incurred in 
the course of service in World War II, and has resulted in the necessity of the 
taxpayer contesting before the tax court a proposed deficiency amounting to $77. 

The constant service of an attendant is often necessary by reason of the loss 
of sight, or of limbs, paralysis, or other severe afflictions. It is clear that the 
Congress did not intend to discriminate narrowly against expenses for this class 
of assistance. 

A clarifying amendment is therefore appropriate, and it should be made retro- 
active for the period during which section 23 (x) has been in effect. 
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EXCLUSION OF CAPITAL GAINS FROM SECTION 102 INCOME 


Long-term capital gains should be excluded from the income subject to the 
penalty tax on corporate accumulations imposed by section 102 of the Code. 

Long-term capital gains, when realized by a corporation, are now taxed at a 
rate of 25 percent. Under H. R. 4473 as passed by the House, they would be 
taxed at a rate of 28% percent. In both instances, this is equal to the maximum 
rate at which the same income would be taxed if realized directly by an individual. 
As the purpose of the section 102 surtax is to penalize the accumulation of cor- 
porate earnings retained with the purpose of avoiding individual surtaxes, it is 
clear that there can never be any justification for applying the tax to this type 
of income. 

Moreover, under existing law, long-term capital gains are not subject to the 
special tax imposed on the undistributed net income of personal holding com- 
panies. It is not believed that ordinary corporations should be treated more 
severely. The adoption of the proposal would not prevent long-term capital 
gains from being considered in determining whether earnings were allowed to 
accumulate in excess of the reasonable needs of the business. 

H. R. 6712, which passed the House during the second session of the Eightieth 
Congress, contained such a provision. 


LUMP SUM PAYMENT OF CUMULATED DIVIDENDS 


Suppose X, an individual, owns 1,000 shares of $6 cumulative preferred stock. 
For one reason or another, he receives no dividends for 4 years. Suddenly, 
years’ dividends, or $30,000, are paid in a lump sum. 

Having received all the income in 1 year, X will be taxed under the present 
law about $13,000. If he had received the dividends regularly at the rate of 
$6,000 a vear for the 5 years, his tax for the 5 years would have amounted to 
only about $6,000 in the aggregate. In the one case he has only $17,000 left of 
his $30,000 dividend, and in the other, $24,000. Obviously, it is harsh to treat 
X as a $30,000-a-year man when he is really only a $6,000-a-vear man. 

The same unfortunate result follows under existing law from the lump-sum 
receipt of several years’ back bond interest. 

When it is remembered that the taxpayer in these cases is frequently a widow, 
a retired person, an estate, or the beneficiary of a trust, who may already have 
suffered considerable hardship from the failure to receive the income periodically, 
without compounding the misfortune through the tax laws, the result is unduly 
harsh. 

The solution is an easy one. In fact, it lies ready to hand—limit the tax for 
the year of receipt to what it would have been if the income had been received 
periodically. This is what section 107 of the Internal Revenue Code already 
does in the case of back pay, lump-sum payments for personal services, and 
income from patents or copyrights, and no reason exists why this treatment 
should not be extended to cumulative preferred stock dividends or defaulted 
bond interest. 

Retroactivity to 1945 is essential. The subject was first broached at that 
time. ‘Taxpayers should not be penalized because of the delay by Congress in 
considering so-called technical and administrative amendments. 


5 


DISTRIBUTION OF SECURITIES HELD MORE THAN 10 YEARS 


There are numerous situations where, for sound business reasons, corporations 
should divest themselves of stock or securities in other corporations, but cannot 
do so because of the disastrous tax consequences which would result to them or 
their shareholders from sale or distribution, and the destruction of values which 
would often follow as a consequence of forcing a liquidation of holdings to meet 
tax liabilities. The stock or securities may be that of a wholly owned subsidiary 
which ought to be separated from its parent. Or they may represent an invest- 
ment no longer appropriate, or one which imposes undue supervisory responsi- 
bility on management at a time when it should be devoting its energies to the 
taxpayer’s own operating business. It is imperative to facilitate such divesti- 
tures. To provide that they can be made tax-free will. not injure the revenue, 
since otherwise they will not be made at all and, through proper allocation of 
basis, a tax will ultimately be obtained from the distributees. 

The code should, therefore, be amended to permit tax-free distribution of 
stock or securities so held, with the same tax consequences to the distributees as 
would exist upon the receipt of a nontaxable stock dividend, i. e., an allocation 
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of basis. To make certain that no anticipatory division could be emploved, it 
would be appropriate to limit such treatment to a distribution of stock or secu- 
rities held by the distributing corporation for a minimum of 10 vears. 


EXEMPTION OF INCOME EARNED ABROAD 


Section 116 (a) of the Internal Revenue Code, which provides for the exemp- 
tion under certain circumstances of income earned outside the United States, 
was intended to relieve American citizens who go abroad in the pursuit of a trade 
or profession from the burden of double taxation on their earnings, and also to 
provide an incentive for foreign employment by exempting such earnings from 
Federal income tax. Such an incentive is especially necessary today and the 
purpose of the incentive has a vastly increased importance. 

Under present law, however, the exclusion fails to achieve its purpose in two 
respects. In the first place, the exclusion is allowed only where the taxpayer has 
been resident abroad for the entire taxable year. The Treasury has rightly 
suggested on several occasions that there is no reason not to allow the exclusion 
from the date that foreign residence is first assumed. This would end the present 
arbitrary denial of the exclusion for the first and last few months of foreign 
residence. 

In the second place, the courts have construed the term ‘‘residence’’ as being 
substantially equivalent to ‘domicile’, even in the case of an employee engaged 
in bona fide foreign service for his employer. For example, they have refused 
to recognize foreign residence where the taxpayer left his family in the United 
States, or gave other evidence of an intention to return to the United States at 
some time in the future. 

The interpretation misconstrues the purpose of the exclusion. The people 
supposed to be benefited were not expatriates who had renounced the United 
States forever. They were the armies of managers, technicians, and skilled 
workmen who were induced to commit themselves for 18 to 36 months abroad. 
In many instances the nature and location of their work and the lack of adequate 
educational facilities do not permit them to take their families. In practically 
no instances do such men have an intention on their original departure of making 
their home abroad permanently, even though they may renew their contracts 
many times and stay abroad for years. Clarification is apparently necessary 
in order to make certain that the exclusion is available to such employees who 
are living abroad by reason of bona fide employment, for the period they are 
absent from the United States. 


GAIN TO EMPLOYEE ON RECEIPT OF TERMINATION PAYMENTS 


Action is required to relieve the hardship resulting from the present inapplica- 
bility of the capital gains provisions of the Internal Revenue Code to certain 
payments received by employees or retired employees in liquidation of continu- 
ing rights arising out of a long-continued period of employment. 

Employment contracts frequently provide for payments beyond the employ- 
ment period, based upon a percentage of future profits of all or part of the em- 
plover’s business, or a percentage of gross receipts from the exploitation of some 
particular devices, productions, ideas, or other property, for which, or for the 
development of which, the employee was largely responsible. Upon termination 
of his employment, the employee may not wish to have his future income depend 
upon the hazards of a business with which he is no longer connected. He may 
prefer a lump-sum realization of his essentially contingent rights. The employer 
will also in many cases desire to liquidate its contingent liability. Since, however, 
the employee will be receiving the commuted value of several years’ income in 
1 vears, the concentration of income will result in a prohibitive tax cost, unless 
the profit realized is treated as a long-term capital gain. The code should be 
amended to make certain that such treatment will be accorded, for the same basic 
reasons exist for such treatment as in other cases where it is available, i. e., for 
realization of several vears’ income in a single year. The justice of this approach 
has already received congressional approval in the pension field. It is provided 
in section 165 (b) that a lump-sum settlement with a beneficiary shall be treated 
as capital gain rather than ordinary income. Even in the type of case under 
liscussion, no uncertainty would exist if, for example, the employee’s efforts gave 
him a property right in a particular patent which, upon termination of his employ- 
ment, he sold to his employer. It should be immaterial whether the sale or 
release occurs prior to or after the actual termination of employment. 


/ 
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REDEMPTION OF STOCK TO PAY DEATH TAXES 
Section 209 of the Revenue Act of 1950 added to the code a provision—section 
115 (g) (3)—which in appropriate situations permits the stock of a closely held 
corporation to be redeemed from the estate of the decedent proprietor without 
the estate incurring any risk of the imposition of a dividends tax on the distribu- 
tion. This provision was intended to make such distributions possible as a means 
, of paying estate taxes without the highly inequitable and undesirable losses of 
value and of control involved in the forced sale of family businesses. As the 
) provision now stands, however, it contains certain arbitrary limitations on its 
application which have the effect of denying relief in some situations where it is 
; most needed, 
In the first place, the provision applies only to distributions ‘‘within the period 
) of limitations for assessment of estate tax * * *,’”’ Thus it has been of no 
. benefit to those executors of estates already in the process of administration who, 
, before the enactment of the 1950 act, had conscientiously proceeded to discharge 
} the estate tax liability with borrowed funds, but were still faced with the basic 
t problem of discharing the resulting loan. 
Furthermore, the provision is limited to situations in which the decedent’s 
business was operated through a single corporation only Where the estate 
2 consists largely of the stock of two or more closely held corporations, tlte same 
problem exists. 
i Section 115 (g) (3) should be extended to the two situations just indicated. 
i This change should be effective as of the date of enactment of the 1950 act. 
t 
REORGANIZATION IN THE FORM OF “SPIN-OFFS”’ 
e 
d The House, during the Eightieth Congress, and the Senate, during the Fighty- 
d first Congress, each approved a provision which would have recognized the non- 
1. taxability of corporate reorganizations taking the form of ‘“‘spin-offs.”’ A ‘‘spin- 
e off”? occurs when a part of the assets of an existing corporation are transferred to 
Vv a new corporation and the stock of the latter is distributed to the stockholders 
g of the existing corporation. A “‘spin-off” is distinguished from a ‘‘split-up,’’ the 
(Ss latter consisting of a transfer by an existing corporation of all of its assets, part to 
Vv one new corporation and part to another, the stock in the new corporations being 
0 distributed to the shareholders of the existing corporation in complete liquidation. 
“e Under existing law a “‘split-up’’ may be carried out without recognition of gain 
or loss. There is, however, no substantial difference between a ‘‘spin-off”’ and a 
‘“‘split-up” or the purposes for which they may be used. Only where some techni- 
cality of corporate law may impede the use of a “‘split-up”’ is it necessary for cor- 
porations to resort to “‘spin-offs’’, but in this situation it is economically unsound 
A~ to prevent the one type of reorganization which can accomplish the division of an 
in existing business into smaller units. 
= The principle which was approved by each of the two Houses of Congress within 
the past 3 vears should be given effect by the inclusion of “‘spin-offs’’ as a proper 
a type of corporate reorganization within the ambit of section 112 of the code. 
n 
“ NET OPERATING LOSS DEDUCTION FOR 1951-53 
mn Prior to the Revenue Act of 1950, the Internal Revenue Code recognized a 
id limited right of averaging income over a 5-vear period. By virtue of this right 
LN taxpavers could reduce their taxable income each vear by the aggregate of their 
er ‘net operating losses’ during each of the 2 vears immediately before and im- 
Tr, mediately after the taxable yvear—i. e., by a 2-vear ‘‘carrv-forward” and a 2-year 
in “earry-back.”’ 
‘SS When H. R. 8920, the bill which was later to become the 1950 act, was under 
be consideration in each House, notice was taken of the fact that small and new 
sic businesses were peculiarly subject to fluctuating incomes. It was further reasoned 
‘or that these types of businesses in particular and venture capital in general would 
ch derive a reali stimulus from an extension of the averaging period, and also from 
ed increased emphasis on the carry-forward (see H. Rept. No. 2319, p. 59, and 
ed S. Rept. 2375, p. 56, 81st Cong., 2d sess.). Both revenue committees accordingly 
ler recommended a measure intended to accomplish these two ends by extending the 
ve 5-year averaging period to 7 years, comprising a new 5-year carry-forward and 
V- a l-vyear carry-back. This measure was eventually enacted as section 215 of th 
or 1950 act without apparent opposition from any quarter. 


Contrary to the general understanding when the 1950 changes were before the 
Congress, the literal terms of the provision in which they were embodied do not 


make the 7-vear averaging period actually available to taxpayers until 1955. 
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Indeed, during a substantial interim period they have the effect of reducing the 
preexisting averaging period from 5 to 4 years. Moreover, they effect no increase 
in the carry-forward until 1953. 

As an illustration, under the terms of the 1950 amendment, taxpayers are 
permitted to set off against their income for the current year—1951— only what- 
ever net losses they may have sustained in the years 1949, 1950, and 1952, and 
against their income in 1952, only losses in 1950, 1951, and 1953. For a tabular 
representation of the inadequate articulation of the 1950 changes with prior law, 
see the attached schedule. 

At a time when taxpayers are faced immediately with the severe burden of 
sharply increased surtax rates and excess profits taxes, no justification for a 
current reduction in the averaging period can be found in the prospect that 
taxpayers still in existence at some time several years in the future will then 
enjoy the benefit of an extended period. The principles of a 7-year averaging 
period and of a longer carry-forward, which are conceded to be desirable for 1955 
and later years, are equally appropriate today. 

The anomaly of this situation is most evident in connection with the recent 
enactment of the excess profits tax. Both revenue committees, in formulating 
the relief provisions under that tax, acted on the stated assumption that there 
were several new rules reducing the need for such relief, relative to that under 
the old @xcess profits tax, and that one of these new rules was ‘‘the substitution 
of a 5-year carry-forward and a 1-year carry-back of * * * net operating 
losses for the 2-year carry-forward and the 2-year carry-back used under the 
World War IT law” (H. Rept. 3142, p. 16, and 8. Rept. 2679, p. 18, 81st Cong., 
2d sess.). The fact was, however, that under the actual terms of the 1950 amend- 
ment the averaging period for these losses had been reduced, rather than increased, 
for 3 of the 4 years for which the excess profits tax was enacted (1950, 1951, and 
1952), and merely maintained at its previous extent for the fourth year (1953). 
The increase in the averaging period which was seen as easing the impact of the 
new excess profits tax will not actually become effective until after the excess 
profits tax expires. 

An amendment could minimize this interim inequity by extending the right 
to carry forward 1948 and 1949 losses to 4 vears instead of 2. This would have 
no effect on deductions presently allowable for years prior to 1951, or subsequent 
to 1953, when the benefits of the 1950 changes will first begin to make themselves 
evident. It would merely bring about a gradual transition to the new 7-year 
averaging principle already established, by making a 5-year averaging period 
(i. e., equal to that under the old law) available for 1951, and a 6-year period 
available for 1952 and 1953. 

Although a complete correction of the inequity would require that such an 
amendment also apply to years prior to 1951, its application has been limited 
so as not to necessitate refunds for years for which returns are already filed. 
Moreover, the need for correction with respect to 1951 and subsequent tax years 
is more acute by reason of the higher tax rates applicable to such vears, and 
because 1946 and 1947 losses will already be largely used up by being carried 
back into the high-profit World War II years. 


Net operating loss carry-forwards and carry-backs for taxable years from 1946 to 1956, 
inclusive, as allowed by existing law and by the propose d amendment 





| 
| Carry-back 






Carry-forward allowed from |Taxable year| allowed 
| from 
1944-1945 _. 4 kc a ee ea ee “i ‘ 1946 2 | 1947-1948 
1945-1946. ___- ; : : . ats ; sm 1947 | 1948-1949 
1946-1947. _._.-. wi coienaaaiatee | 1948 | 1949 
1947-1948. _....__. i See ee es eae Soe oee 1949 | 1950 
1948-1949 Snax jie ek cimeeie Remldades <is 1950 1951 
(1948)-1949-1950 1_. ; saa ee ; ; ool 19513. | 1952 
(1948—(1949)-1950-1951 ! nia > . | 1952 3 1953 
(1949)-1950-1951-1952 1. | 1953 3 1954 
1950-1951-1952-19! 53 f | 1954 1955 
1950-1951-1952-19 53-1954 _ _ _ - 1955 1956 
1951-—1952-1953-19 54 1955_ _ | 1956 4 | 1957 
| 


! The years shown in parentheses are not permissible sources of loss carry-forwards under present law, but 
would be so under the proposal. : c 7 
For all years prior to 1946, beginning with the year 1941, the averaging period is the same as for the year 
1946. 
These years would be affected by the proposal. 
47 years is also the averaging period for all years subsequent to 1956. 
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EMERGENCY AMORTIZATION 


Section 124A permits the amortization of facilities the construction of which 
was begun prior to the beginning of the conflict in Korea. Some have questioned 
the propriety of this. 

Before the fighting began in Korea, aircraft manufacturers, for example, had 
begun to expand their facilities in response to military demands. In turn, sup- 
pliers of aircraft manufacturers had begun to increase their capacity, again to 
meet emergency demands. There is no sound basis for treating these leaders in 
the current industrial expansion on a basis different from those whose participa- 
tion in the expansion program began at a later date. 

Under section 124A, the amount of the cost of a facility which is attributable 
to construction prior to January 1, 1950, is not subject to the amortization deduc- 
tion. This goes further than to afford adequate protection against the certifica- 
tion facilities which cannot properly be regarded as related to the emergency. 
Actually, it creates an inequitable situation. The companies most directly 
related to military procurement who had the foresight to expand early for the 
defense program are denied the right to write off the cost of these facilities during 
the period they are reasonably certain to produce income. To some extent a 
premium is placed on postponement of necessary expansions. 

There are two ways in which our committee feels section 124A should be 
changed. The changes recommended have to do with the determination of the 
percentage of certification and with the question of a further acceleration or 
“compression”’ of amortization in certain circumstances. 

The percentage of certification is now based in part on the estimated post- 
emergency usefulness of the facility. Thus, for example, if it is estimated an 
emergency facility has no post-emergency utility and there is the greatest possible 
risk in the investment, certification may be for the entire cost. If it is estimated 
the entire plant will have post-emergency utility and there is little or no risk in 
the investment, certification may be denied entirely. If the plant expansion is 
estimated to be 50 percent useful after the emergency, certification may be for 
50 percent or less, depending on the evaluation of the investment risk. The 
trouble with this is that no one can accurately predict post-emergency utility 
and whether earnings will ever be produced by the facilities beyond the emergency 
period—or for that matter during all or a substantial part of this period. 

Considerable time and effort. is being spent in the delegate agencies on the 
question of the percentage of certification in terms of future usefulness. This is 
unfortunate because it is largely a futile effort carrying little assurance of equitable 
results and, possibly more important, because it is delaying the issuance of many 
certificates which in turn is delaying construction. Some companies with limited 
working capital due principally to greatly increased inventories are genuinely 
concerned about borrowing money for plant expansions without assurance of 
amortizing the cost against the earnings to be produced. 

The answer to this difficult problem is to determine the percentage of certifica- 
tion solely on the basis of the present emergency military and essential civilian 
need for the product of the facility. The Senate recognized this in an amendment 
to the 1950 act but the provision was deleted in the conference committee. 

The statute is not entirely clear on the question of percentage certification. 
The doubtful language requires a determination of the portion of a facility “‘attrib- 
utable to defense purposes.’’ Administrative interpretation has been that the 
percentage should be based on both present emergency utility and pest-emergency 
utility, although there is some indication other considerations have been taken 
into account in an effort to achieve fair results. The legislative history of the 
provision indicates that the language was intended to require the determination 
only of the use of the facility during the emergency period. General principles 
of fairness and considerations of sensible administration suggest that the inter- 
pretation indicated by the legislative history should be made express in the 
statute. 

The second suggested change is forward looking. Section 124A, like section 
124, sets an arbitrary 60-month amortization period. Under 124A, as under 
section 124, a taxpayer is given the right to elect amortization and, subsequently, 
to abandon it in favor of the depreciation deduction. But section 124A differs 
sharply from old section 124 with respect to amortization in the case of termination 
of the emergency or termination of the emergency need for a certified facility. 
In such circumstances, section 124 provided alternatives to the 60-month amorti- 
zation period. The taxpayer was permitted to use a shorter period in case the 
emergency terminated before the end of 60 months or the facility became unneces- 
sary for defense purposes during the emergency. In the case of an election of 
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either alternative, taxes for prior years were to be recomputed so as to adjust the 
difference in the deduction. 

Such provisions are needed in the present law. The taxpayer should be per- 
mitted to recover the cost of producing income before the application of the tax. 
If termination of the emergency terminates the usefulness of an emergency 
facility, the entire cost of the facility is a charge on the income produced during 
the emergency period. This fundamental principle is overlooked in the present 
statutory provision. 

Even more important, in view of the likelihood of a prolonged continuation of 
the emergency, provision should be made for a further acceleration of amortiza- 
tion of facilities which become unnecessary and idle within the period of the emer- 
gency. For example, industrial expansion in its early tooling-up stages requires 
tremendous inereases in the production of machine tools and other machinery. 
For this purpose great plant expansion has been taking place. But the history of 
World War IT and earlier emergency periods indicates that even before general 
lefense production reaches full proportions the demand for machine tools and 
many other facilities will have been met; sales will slacken and then sharply 
decline. 

Provision should be made, as in section 124, for ‘compression’ of amortization 
if (1) the emergency period actually ends before the 60-month period, or (2) there 
is a determination by the certifying authority that the certified facilities are no 
longer necessary in the interest of national defense. 


EMPLOYER STOCK OPTIONS 


Under section 130A of the Internal Revenue Code, as added to the code by th® 
Revenue Act of 1950, an employee who holds a “‘restricted stock option’’ from the 
employer corporation may exercise his right under the option to purchase stock in 
the corporation without incurring an income tax liability until he later disposes 
of the stock. The law defines a “restricted stock option” in a way which is gen- 
erally intended to include options granted as employee incentive devices and to 
exclude options merely calculated to permit the holder to realize income in the 
form of capital gain. 

One element of this definition excludes from the category of ‘restricted stock 
options” any options which by their own terms are subject to assignment, whether 
actually assigned or not. 

This provision works an unnecessary hardship on employees who were granted 
assignable options prior to the adoption of the 1950 act, but who have not assigned 
them and have never intended to do so. The parties may have failed to include 
in the option a prohibition on assignment merely because it was thought to be 
unnecessary, but teday they cannot modify the option to add such a prohibition 
without causing the option to be treated as one originally granted at the time the 
modification is effected. 

Section 130A should be amended to permit options granted prior to the 1950 
act to be so modified without being treated as new options. 


AMENDMENT OF SECTION I31(1 


Section 131(f)(1) of the code allows a domestic corporation a credit against the 
United States tax for taxes paid other countries by a foreign corporation from 
which it receives dividends, but only if the domestic corporation owns a majority 
of the voting stock of the foreign corporation . 

This restriction on the availability of the credit is without justification. The 
credit is limited in any event to that proportion of the foreign taxes paid which 
the amount of the dividends received by the domestic corporation. bears to the 
profits with respect to which the taxes are paid. Thus the credit is otherwise 
made to be in proportion to the relative interest held in the foreign corporation. 
The effect of the restriction is simply to deny the lesser credit which would be 
allowed to noncontrolling stockholders if the restriction were not present. 

In many instances, foreign law or business conditions or sound policy dietate 
large local participation in foreign enterprises. In others, two or more domestic 
corporations desire to enter a foreign venture on an equal footing. The credit 
should be extended at least to all situations in which the domestic corporation 
owns more than 10 percent of the foreign corporation. 

This follows a recommendation made last year to the House Ways and Means 
Committee and to the Committee on Finance by Secretary Snyder. It is in 
accord with the policies of the administration and there is no reason to postpone 
action upon it. 
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For the same reasons, a relaxation is required of the provision in section 131 
(f) (2) limiting the allowance of a credit for foreign taxes paid by a foreign sub- 
sidiary of a subsidiary to cases where the top subsidiary owns 100 percent of the 
bottom subsidiary. <A 50 percent minimum in this situation would be ample. 


CONSOLIDATED RETURNS 


For the ‘‘privilege’’ of filing consolidated returns, section 141 (c) of the code 
exacts a penalty of a tax of 2 percent, in addition to normal tax, surtax, and 
excess profits tax. Theoretically, this additional 2 percent is designed to neutral- 
ize the tax saving which results from the immediate advantages of consolidated 
returns: (1) The offsetting of one affiliate’s losses against another’s profits, and 
(2) avoiding the tax on intercorporate dividends and transfers of property. 

But despite these immediate advantages, whether there is a long-range tax 
savings in most cases is doubtful. The corporation filing separate returns can 
utilize its losses under the carry-back and carry-forward provisions of the code; 
and in the transfer of property between corporations filing consolidated returns, not 
only is realization of gain merely postponed, but the lower bases remains effective 
for all other purposes, including depreciation. In addition, consolidated cor- 
porations are allowed only one section 15 surtax exemption, and only one $25,000 
minimum excess profits credit. For purposes of the excess profits credit: based 
on income, consolidated corporations are required to use a consolidated base, and 
for purposes of the credit based on invested capital, they must aggregate their 
capital and subject themselves to the lower rates applicable to larger businesses. 

Nevertheless, whether corporations using the consolidated return are not paying 
more than the privilege is worth is not or should not be the determinative point. 
If it is believed that consolidated returns result in a fair reflection of group income, 
there is no justification for superimposing a penalty tax for the ‘“‘privilege’’ of 
using the appropriate method of income computation. It would, of course, be 
difficult to maintain that consolidated returns do not result in a clear reflection of 
income, in the light of the number of occasions in the past in which the Congress 
has approved their use, and even in some instances, made such use compulsory. 

The only just conclusion is that the 2-percent tax should be repealed. If, how- 
ever, for purely revenue reasons, this step is not feasible at the moment, the least 
that should be done is to authorize an annual election as to the use of the con- 
solidated return. 

Under present law, it has been left to the Treasury to fix the conditions under 
which eligible corporate groups might file consolidated returns. Heretofore the 
Treasury regulations have not limited the right of eligible corporate groups to 
elect a change from an individual return basis to consolidated returns. But they 
have made such an election binding for all subsequent vears, unless new corpora- 
tions are added to the group, except when in the opinion of the Commissioner some 
change in the Internal Revenue Code or Treasury Regulations makes the continued 
filing of consolidated returns less advantageous to “affiliated groups as a class.’’ 
In the majority of years since 1941, when section 141 in its present form was first 
enacted, a new election has actually been permitted. The Treasury’s decision has 
usually not been issued, however, until after the close of the taxable vear affected, 
and in some instances not until after the due date for the filing of returns. 

It is certainly not improbable that future changes in the tax laws and regulations 
will be sufficiently frequent so that consolidated groups will actually have the 
privilege of a new election substantially as often as they would under this pro- 
posal. The present system, however, places eligible corporate taxpayers in a posi- 
tion of uncertainty in which an election must be made not only without knowledge 
of how new tax legislation may change the consequences of the election, but also 
in complete ignorance as to whether the Treasury will consider the new laws or 
regulations as working to the disadvantage of ‘‘affiliated groups as a class,’’ and 
thus as to how long the effects of the election will last. 

Moreover, changes in the tax laws and regulations are not the only factors 
making for uncertainty as to the consequences of a consolidated return election. 
Many other governmental actions are, practically speaking, equally as important 
to the corporate taxpayers in making their decisions in this connection, e. g., new 
price and wage ceilings promulgated by the OPS and WSB, new public utility rates 
promulgated by Federal or State agencies, changes in Government programs in- 
volving procurement contracts, changes in renegotiation law or practice, ete. 
These actions not only may affect the consequences of taxpayers’ decisions as to 
whether to file consolidated returns just as much as changes in the tax law, but 
are also just as much the responsibility of the Government and just as much out- 
side taxpayers’ control. It is clear that any requirement that consolidated return 
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elections must bind taxpayers for subsequent years places them in the impossible 
position of having to predict the course of events outside their control. 

If the 2-percent penalty must be retained as a means of offsetting the over-all 
loss of revenue believed to be involved in the use of consolidated returns, there is 
no basis for denving to taxpavers the right to make an effective election as to 
whether the privilege will be claimed. 


SUPPLEMENT R TRANSFERS 


Supplement R of the Internal Revenue Code provides for the nonrecognition 
of gain or loss in the case of certain property transfers pursuant to an SEC order 
in furtherance of the integration provisions of the Public Utility Holding Company 
Act of 1935. This treatment was provided because of the compulsory nature of 
the transactions, and the thought that recognition of gain or loss should, wherever 
possible, be postponed until a voluntary realization occurred. 

Among the transfers covered by supplement R are those within a “‘system 
group,”’ A “system group” is defined in section 373 (d) in a way which is intended 
to insure that the companies involved in the transaction are a group of closely 
related corporations. The test now used to determine the closeness of the relation- 
ship in section 373 (d) is the percentage of ownership of each class of stock other 
than stock which is preferred as to both dividends and assets. The percentage of 
ownership required is 90 percent. 

As is the case whenever an arbitrary line is drawn, the establishment of a 
requirement of ownership of 90 percent of each class of stock may exclude a 
particular taxpayer from the benefits of supplement R although the group would 
be regarded in all other respects as involving closely related corporations. Thus 
ownership by corporation A of 90 percent of the total equity stock of corporation 
B may not quality them as being members of the same “‘system group.” For 
example, where, as in an existing situation, the equity stock of B consists of two 
classes—one of over $46,000,000 and one of about $15,000—and A, while owning 
96.8 percent of the total equity stock owns slightly less than 90 percent of the 
smaller class, the two corporations, under a strict interpretation of the existing 
law, will not be considered members of the same “system group.’” Moreover, 
this would be true even though A owned 99 percent of the total equity-stock and 
possessed 90 percent of the voting power of B. 

A reasonable alternative to the existing test should be established to determine, 
as to any corporation in a chain, whether the chain is closely related. This might 
reasonably be done by requiring compliance either with the present test, or with 
one involving ownership of 95 percent of the voting power and 95 percent of the 
aggregate of all classes of nonpreferred stock. 


PERSONAL HOLDING COMPANY AND FOREIGN PERSONAL HOLDING COMPANY 


Because of widespread tax avoidance through the use of the so-called ‘‘incor- 
porated pocketbook,’’ Congress in 1934 and 1937 introduced the basic provisions 
of the personal holding company and foreign personal holding company surtaxes 
which continue as part of the Internal Revenue Code today. 

The original stimulus occasioning the use of the “incorporated pocketbook”’ was 
the much higher level of taxation applicable to individuals in the middle and upper 
brackets than that applicable to corporations. The practice itself involved trans- 
ferring assets—primarily securities—to a holding company, which would receive 
the income from them, pay taxes thereon at the relatively low corporate rates 
then in effect, and reinvest the balance. The tax on personal holding companies 
was intended to frustrate this avoidance of the individual surtaxes by levying an 
additional corporate surtax on the income of closely held holding companies to 
the extent such income was not distributed to its stockholders. The tax on foreign 
personal holding companies was intended to accomplish the same purpose with 
respect to corporations outside United States jurisdiction by taxing their United 
States stockholders on the undistributed corporate income in the same manner that 
they would have been taxed if such income had actually been distributed. 

The personal holding company surtax should not apply to income which, if 
distributed, would not be taxable in the hands of the stockholder, and neither sur- 
tax should apply to income which the corporation may not or should not distribute 
by reason of certain other specified laws of the United States. 

Insofar as these taxes as presently constituted apply to income which the pro- 
posal would exempt, they both go beyond the only purpose which they have ever 
been intended to serve—preventing the avoidance of individual surtaxes, and also 
impose an unnecessary and extraordinary hardship on innocent investors. 
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For example, the proposal would prevent the personal holding company tax 
from applying to income which, if distributed, would not be then taxable because 
received by an exempt charitable or educational organization, or by one who is 
exempt on such receipts under applicable provisions of United States tax treaties. 
It would prevent either tax from applying to income the distribution of which the 
Government has prohibited under the Trading With the Enemy Act of October 16, 
1917, or the First War Powers Act of 1941, or on which the Government has 
asserted a lien prior to the end of the taxable year. 


REPEAL OF SILVER BULLION TRANSFER TAX 


Section 1805 of the Internal Revenue Code levies a tax of 50 percent of the 
proceeds from transfers of an interest in silver bullion. This tax originated as a 
part of the Silver Purchase Act of 1934. The tax was imposed to prevent specula- 
tion in silver arising out of the adoption of the silver program. It was not intended 
to produce revenues and, with sporadic exceptions, has never raised enough to 
pay the cost of administration. 

The present effects of the tax are to prevent the operation in this country of a 
normal nonspeculative commercial market for silver and arbitrarily to penalize 
from time to time commercial users of that commodity. 

The tax serves no useful purpose at the present time. It should be repealed. 
EXCESS-PROFITS CREDITS 


The basic problem under any excess profits tax is how to measure ‘“‘normal’’ 
profits-—which will not be subject to this particular tax. This is done, first, by the 
establishment of some general formulae or “‘credits,’’ and, second, by the formula- 
tion of methods of specially accommodating such credits to the infinitely varying 
circumstances of business development. The latter methods are the “relief”’ 
provisions. To the extent that the credits are unrealistic or the relief provisions 
are inadequate, the excess-profits tax becomes merely a progressive, discrimina- 
tory, and confiscatory tax on normal profits. 

The credits provided under the present excess-profits tax are clearly incapable 
of covering normal profits. The 85-percent rule, which the present bill would re- 
duce to 75 percent, is, of course, explicitly directed at normal profits. Moreover, 
the methods of arriving at average base period net income before this percentage 
reduction is itself faulty. 

Elimination of one of the 4 years in the base period is no more than nécessary 
to cut out the height of the reconversion period. Many fiscal vear corporations, 
it must also be remembered, will have 1945 experience reflected in their base 
period under this bill. It would be necessary to eliminate a second of the 4 
vears if it were desired merely to eliminate the eccentric abnormalities of 1945 
and 1946. 

The number and magnitude of the abnormalities affecting business in general 
during the past 5 years have been such that many firms will not show even 2 
years of normal experience within this period. The least protection that could 
be afforded them would be to permit the use (as a “‘basement’’) of the average 
base period earnings under the old law—1936—39—adjusted for capital additions 
since 1939 and increased by 50 percent, for example, to adjust for the subsequent 
inflation. It is believed that as a matter of principle any taxpayer should be 
entitled as a minimum to the use of the same earnings credit which it used in 1945 
under the World War II law. This is the credit to which it would have been 
entitled if the excess-profits tax had not been repealed. It makes no allowance 
for the tremendous price inflation which occurred in the meantime. 

Furthermore, there are many taxpayers which unfortunately suffered declining 
earnings throughout the base period. Certainly they should be encouraged to 
restore their profits to the highest level of the base period, without confiscation 
or penalty. 

The formula for the determination of the ‘‘base period capital addition,’’ in 
taking the taxpayer’s “last two taxable years’’ preceding its first excess profits 
taxable year as the period during which capital expansion will be recognized for 
this purpose, seriously prejudices the firm which has recently changed its taxable 
year. Such a firm might not get this type of credit for capital additions in more 
than 13 months instead of the 2 years which are generally contemplated. 

An intelligent and fair selection of base-period years will eliminate many 
problems. 1950 should be included, for example, in the base period for the 1951 
tax. There simply were no high profits in 1950 from the defense program. 
There were, however, in some cases, unusually high profits during 1950. A 
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15-percent discount of 1950 earnings might, therefore, be justified. But there 
is no justification for discounting the earnings of 1946, 1947, 1948, or 1949. 

The earnings of 1 year during the base-period years are unquestionably the 
best measure available of ‘‘normal’’ profits, and should be used. In no other 
way can confiscation of normal nondefense earnings be avoided. And other 
adjustments discussed hereinafter are essential to exempt from the proposed 
tax normal profits resulting from growth, increased efficiency, expansion, and 
new products. 

ADJUSTMENTS TO BASE PERIOD NET INCOME 


Under the old excess-profits tax, for purposes of computing net income during 
the base period, casualty and abandonment losses were disallowed without regard 
to their ‘“‘abnormality.’”’ Insofar as a taxpayer has sustained such losses in the 
base period, its experience in that period is obviously distorted from the ‘‘normal”’ 
in any reasonable sense, and there is no justification for arbitrarily prohibiting 
the exclusion of 15 percent of these losses, as the present law does. There is less 
justification and no logic whatever, in ruling that a taxpayer which has had a 
series of such losses can exclude none of them, which is the effect of the 4-year 
average limitation. There is also no justification in making the disallowance 
contingent upon the amount of the deduction exceeding 5 percent of the average 
base period net income. This is simply a discrimination between taxpayers on 
the basis of their size. 

The purpose of the condition to the disallowance of ‘‘abnormal’’ deductions 
that they should be shown not to be a ‘‘cause’’ of an increase in the taxpayer’s 
gross income is not clear. The committee reports on this provision incorrectly 
stated that it was also present in the old law. It would seem to have the anoma- 
lous effect of denying a casualty deduction to the extent that the taxpayer in- 
creased its income in future years through rebuilding a more modern plant than 
the one which was destroyed. 

Another type of “abnormal” loss for which an adjustment should be, but is not, 
made is illustrated by the postwar experience of many businesses. For example, 
it was not uncommon for a business to lose money, or to make insignificant profits, 
during 1 or 2 or even 3 years following World War II, on contracts entered into 
ill-advisedly. Its “experts”? on civilian business had not returned from the war 
and the ‘substitutes’? were inexperienced. If the losses actually realized on 
business operations (even though the over-all business was not in the ‘‘red’’) 
exceeded losses actually realized on similar business operations over a 10-year 
period, they should certainly be disregarded in computing ‘‘normal’’ base-period 
earnings. As in the case of many other adjustments, this proposed adjustment 
will not be necessary, however, if 1950 is included in the base-period vears and if 
1 year is selected for the earnings credit. 


PURCHASE OF ASSETS 


The excess-profits-tax law should permit a corporation which has acquired all 
the assets of another corporation, the transferor corporation having been liqui- 
dated, to use the earnings experience of the transferred assets in computing 
its average earnings credit for excess-profits-tax purposes. 

This privilege of using the earnings experience of another taxpayer has been 
heretofore extended, both under the World War IT law and under the present 
excess-profits-tax law, only to cases involving the acquisition of assets in certain 
tax-free exchanges. Clearly, however, to a corporation using the average base 
period earnings credit, there is no proper connection between its basis in operat- 
ing assets acquired from another corporation and its right to use the earnings 
experience of those assets. It is equally as logical for the acquiring corporation 
to enlarge its earnings credit wpon the taxable purchase of the productive facili- 
ties of another corporation as it is for it to do so where it acquires such facilities 
at the transferor’s tax basis. 

Admittedly, some problem might be involved if it were proposed that the earn- 
ings experience should follow business assets through sales and exchanges of all 
kinds. This would lead to duplicating claims to such experience on the part of 
both transferor and transferee corporations. No such problem can arise, how- 
ever, where the properties acquired are substantially all the properties of the 
transferor, and the transferor is liquidated. Indeed, in these cases, if this ex- 
perience may not be used by the transferee, it is completely lost as a measure of 
normal earnings. 
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SALE OF A LOSS DIVISION 


The law should also permit taxpayers to exclude from their standard of normal 
earnings, as determined for purposes of the excess-profits-tax income credit, any 
over-all deficit during the base period in the operation of a trade or business which 
the taxpayer has wholly disposed of, thereafter using the proceeds of sale for 
different purposes. ° 

The propriety of this proposal may be illustrated as follows: Suppose that dur- 
ing its base period the taxpayer was engaged in two distinct enterprises—the 
operation of a coal yard and an ice plant. The former was profitable and the 
latter unprofitable. In 1950 it decided to abandon the unprofitable ice business. 
It sold this business outright for cash, and using the proceeds of sale, opened a 
lumber yard. Under present law the taxpayer would be required to use a base- 
period earnings record which has no relation, logically or historically, to its new 
lumber business, and which is less than its actual base-period earnings from its 
coal business. The proposal would permit the net deficit on the ice-plant opera- 
tions during the base period to be ignored, leaving the taxpayer with a standard 
of normal earnings for the coal business of its actual base-period earnings, and 
for the lumber business of zero. 

The treatment which would be accorded by such a provision approximates that 
already accorded by present law in a situation in all respects identical except for 
the two businesses being held through two separate corporate entities. The 
only difference is that in the latter situation, the corporation acquiring the new 
lumber business could use any of the ice business’ base-period profits years, 
while treating the loss vears as zero. Under the proposal, the lumber business 
is, in effect limited to a zero standard for the entire base period. 

The discrimination imposed by existing law against several businesses operated 
by a single corporation constitutes an unnecessary inducement to the formation 
of multiple corporations under the same ownership, which other provisions of the 
the bill are directed at discouraging. 

The old excess-profits tax had a provision somewhat similar to the proposal, 
in that it allowed section 722 relief for a change in the character of the business. 
There, too, the remedy was more complete than in the proposal. Under proper 
circumstances, the taxpayer could not only diseard the deficit record of the old 
business, but also adopt and use the reasonably expected standard of earnings of 
the new business. 

There is no justification for shackling a taxpayer with a deficit earnings record 
on a business which it no longer operates. Even if it gets no affirmative relief, 
it should at least be able to go into a new business with a zero credit. 


RELIEF PROVISIONS 


The relief provisions of the present excess-profits-tax law are 


inadequate for 
two reasons: (1) they are faulty in their application to certain of the situations 


to which they are generally addressed, and (2) they are not addressed to certain 
general situations which clearly require relief. 

Section 442 is intended to deal with interruptions of prod 
and natural casualties. But let us look at cases where it f 
purpose of affording the needed relief. 

Suppose that the taxpayer had a bad year in 1946 owing to reconversion from 
war production, normally good vears in 1947 and 1948, and in 1949 a strike tied 
up production and caused that vear to result in a deficit. The vear 1949, bei1 
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the worst of the 4 vears in the base period, must first be eliminated. Section 442 
thereupon becomes unavailable and the taxpayer must use as the third of its 
base-period vears the reconversion vear 1946. If, on the other hand, the section 
142 adjustment to 1949 could be made first, and after so determining normal 
income for 1949, the worst of the 4 years could then be eliminated, the tax- 
payer could have 3 years left of reasonably normal actual or constructiveincome 
from which to compute its base-period average. 

Assume another case in which the effects of a strike were particularly severe and 
continued for more than one of the base-period vears. In this case the taxpayer 
is required to use the industry rate of return for the entire base period, even though 
its own actual earnings during the vears not affected by the strike were consider- 
ably higher than the industry average. If the law permitted these other 2 vears 
to be averaged with a third vear after a section 442 adjustment had been made 
to the third vear alone, the taxpayer would enjoy a better base period average 
than relying on the industry rate of return alone. 
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A third example of the peculiar operation of section 442 is afforded by the 
situation in which the industry rate of return produces a base-period average only 
slightly higher than the taxpayer’s actual average—say, 8 percent higher. Even 
though a strike or casualty may have severely affected taxpayer’s earnings 
throughout 2 or 3 years of the base period, section 442 would not authorize 
relief because the reconstructed income would not exceed 110 percent of taxpayer’s 
actual income. 

More generally, it may be noted that use of the base-period rate of return, 
either under section 442 or any of the other relief provisions, does not afford relief 
to the efficient firm which, even though it qualifies, has an actual earnings record 
better than that produced by using an average which incorporates the record of 
less efficient firms and perhaps less speculative branches of the same industry. 

Section 443 has at least two technical flaws. In the first place, when the 
alternative net income from new products test was added to the gross-income test, 
section 443 (a) (3) was not correspondingly amended to tie-in the general growth 
requirement with the alternative net income requirement. In the second place, a 
taxpayer is apparently required to claim the benefits of section 443, if at all, in 
the first year in which it meets all of the required conditions, and consequently, in 
situations in which it thereafter continues to grow, may be held down to a lower 
constructive average base period net income than it might have had if it could 
elect the year in which it would first claim this benefit. 

The basic shortcoming of all of the relief provisions is that they fail entirely to 
give any recognition to post-base period growth. This failure means that no en- 
couragement is given to scientific research or development. The most pressing 
need is for an additional relief provision which will allow an addition to the credit 
otherwise computed for the current development of new products. This might 
perhaps be limited even to products not generally available to the public prior 
to the end of the base period. The amount of the additional credit could easily 
be determined by taking as a standard the ratio between the physical volume of 
sales of the product and the profit per physical unit on it during the first year it is 
sold, and applying this ratio to the volume of sales in subsequent years. Or, if it 
were desired to adhere to the general scheme of using an industry rate for all 
relief, the determination might be made by allowing the taxpayer to apply an 
industry rate to its assets employed in making the new product, providing that 
the industry rate used is that of the particular industry of which the new product 
itself is a part. 

RECOVERIES WITH RESPECT TO WAR LOSSES 


Under section 127 of the Code, originally enacted as part of the Revenue Act of 
1942, taxpayers owning property in enemy countries were permitted to treat 
such property as having been seized or destroyed on the date war was declared, 
and thus to have an income-tax deduction computed in the same manner as for 
an involuntary conversion or casualty loss. This provision was prompted by the 
impossibility of ascertaining whether a seizure or destruction had actually occurred 
after the declaration of war, and also by the fact that rights in such properties were 
probably as completely severed by the outbreak of war itself as they would be by 
a later technical confiscation. As part of section 127, it was also provided that 
any recoveries of such properties would be treated as a realization of taxable 
income to the extent that the value of the recovered property exceeded all allow- 
able war-loss deductions for prior years which had not resulted in a tax benefit. 

This rule governing the tax treatment of recoveries with respect to war losses 
works considerable hardship. For example, suppose that a United States citizen 
owned two properties in Italy before the war which were then worth $10,000 each, 
but his cost basis in each property wasonly $6,000. Under section 127 theamount of 
his allowable losses in 1941 would have been limited to twice $6,000, or $12,000. 
Suppose that the war leaves one of those properties undamaged, and after the 
war the owner is restored to possession, but the other property is totally destroved. 
If the deductions resulted in a tax benefit, the rule as to recoveries under section 127 
would require him to include in his income in the year of recovery not only the 
$6,000 for which he was previously entitled to take a deduction with respect to 
the recovered property, but also an additional $4,000 because of another loss 
deduction on an entirely different property for which he will never recover 
anything. 

This result represents a perversion of the tax-benefit rule which should be 
cured by limiting the amount of the recovery deemed to have been effected in any 


particular case to the lesser of the fair-market value on the date of recovery of the 


particular item recovered, or its adjusted basis. 
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Furthermore, an adjustment should be made so that the tax imposed on a 
recovery should be no greater than the tax benefit with respect to the correspond- 
ing loss. 

Senator Horny. Mr. Laylin, give your name and connection to the 
reporter. 


STATEMENT OF CLARENCE D. LAYLIN, THE COUNCIL OF STATE 
CHAMBERS OF COMMERCE, AND THE OHIO CHAMBER OF COM- 
MERCE 


Mr. Layur. My name is Clarence D. Laylin. I live in Columbus, 
Ohio. Iam a lawyer and counsel for the Ohio Chamber of Commerce. 
I happen also to be chairman of the taxation division, or section, of 
the Federal finance committee of the Council of State Chambers of 
Commerce. 

Senator Tarr. I might say that Mr. Laylin was also counsel for the 
Joint Committee on Taxation on which I served, which rewrote the 
Ohio taxation laws in 1931. 

Mr. Layuix. Unfortunately, that is getting to be a longer time ago 
every year. 

Senator Tarr. I am sure we all feel that way. 

Mr. Layury. This Council of State Chambers of Commerce, as the 
Senators probably know, consists of about 33 State and regional bodies. 
They are autonomous. Nobody makes up their mind for them. 
They do their own thinking. Therefore, there is some natural diver- 
sity of opinion among them. When anyone such as myself tries to 
speak for them, he has to take account of that natural diversity. 

However, Senators, the first thing I say in my statement, which I 
am going to file, is that with respect to the merits and demerits of 
H. R. 4473, there is very little diversity of opinion. I think it is very 
bad, with the exception of some good measures like the long-awaited 
deferment of capital gain on the sale of taxpayer’s residence, and some 
others of that character. 

Our considered judgment—and here we are unanimous—is that this 
committee would do well to discard the House bill and start afresh. 

In so doing, you will, of course, consider how much, if any, revenue 
in addition to what will be yielded by the present laws is needed to 
avoid deficit financing on a disastrous scale. 

The revised estimates have just been discussed in my hearing, and 
I need not go into them further than to say that the apparent need for 
approximately $10 billion on the basis of these revised estimates does 
not convince us. We observe that the revised expenditure budget, for 
example, as submitted to you by the Assistant Director is, as I think 
Mr. Alvord said a moment ago, is just the same $71,600,000,000 
estimated expenditure budget brought down to date. It still takes 
no account of what the Congress may do in reducing or eliminating 
spending programs, reducing appropriations, denying obligational 
authority that is requested, and so forth. 

So until we are more thoroughly convinced, Mr. Chairman, than 
we are now that substantial additional revenue on top of the yield 
of present laws is needed, we would oppose any increased taxation 
at all. 

In that same connection, we observe that the estimate of revenue 
yield of the existing laws is $58,500,000,000, and we think that you 
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will conelude, as we have, that $61 billion would be a better figure 
there. 

Now, we do not stop by saying that we are opposed to any increased 
taxation, because we apprehend that you may ultimately conclude 
that you do need more revenue. So we have some recommendations 
which are supported with substantial unanimity in the committee 
for which I am speaking, and have the general concurrence of the 
33 State bodies to which I have referred. 

The House bill recognizes that the only significant source of in- 
creased revenue is to be found in the three major categories—the 
corporation, the individual income tax, and the excises. Many 
State chambers, nearly all of them, would eliminate the corporation- 
tax inereases, for this reason. Existing tax laws tax corporate 
income more severely than ever before, even during all-out war. 
These taxes have been increased twice, within the year, and in 
another way of speaking, I might say three times within the year, 
and the revenue effect of these increases has not yet been fully felt. 

These corporation-income taxes, as I believe someone remarked 
moment ago, are not direct taxes, either in contemplation of law or in 
economic effect. They are borne ultimately by human beings. 

Now, in a free economy, their burden is or may be widely diffused. 
But when Government imposes economic controls and seeks at the 
same time to increase production, the stockholders, already doubly 
taxed in respect of their dividends, receive a heavier impact. 

This impact is either direct, by immediate reduction of dividends, 
or indirect, by impairing the ability of the corporation to expand its 
facilities to meet the demand for increased production, thus driving 
it to the money lender and diluting the stockholder’s interest. 

We say in our statement that it would be inaccurate to say that 
the stockholder is a forgotten man under the House bill. He is too 
well remembered. His income is diminished at the source. As 
diminished, it is in part withheld at the source under this bill, and as 
it reaches him, it is doubly taxed, all this despite the fact, known to 
you gentlemen, that a large proportion of the stockholders of the 
country are in the fixed-income class, and despite the fact, too, that 
incentives to invest in the productive plants of our economy must be 
preserved and not stifled, if we are to carry forward the defense effort 
and at the same time fight inflation. 

Furthermore, extremely high taxes on corporation incomes have in 
themselves an inflationary effect. I need not labor that point. I 
am sure you are familiar with it. 

I suppose there is a limit somewhere, Mr. Chairman, beyond which 
corporation income taxes should not go even under actual war condi- 
tions. We do not say that the income taxes we now have exceed 
that limit. But we do believe that the present laws go as far as 
they should go under existing conditions, and that the House bill is 
beyond reason under any conditions. 

So we oppose any increase in the normal or surtax rates of the 
corporation income tax. 

We oppose raising the ceiling on the combined effective rates of 
corporation income and excess profits taxation. We strenuously 
oppose any lowering of the percentage of average base period net 
income excess profits tax credit, and we oppose limiting the members 
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of the so-called controlled group to one $25,000 surtax exemption and 
one similar minimum excess profits tax credit. 

In fact, we think no change should be made in the present structure 
and rates of the corporation income taxes unless it be to correct the 
numerous inequities in the excess profits tax law. 

Now, before considering any increase in the individual income taxes, 
your committee, in the opinion of practically all of the State chambers, 
should look to an expansion of the field of excise taxation for any 
revenue that may be needed. The House bill, as we see it, fails 
lamentably at this point, and the Treasury’s proposals are equally 
wide of the mark. Neither would appreciably broaden the base of 
excise taxation, but would merely increase the rates of a few of the 
time-honored excises and add a limited number of new taxes of 
similar nature. 

The Ohio Chamber of Commerce, for which I must speak in the 
first instance, believes that the selective excise system should be more 
widely extended, with continued emphasis upon those commodities 
and services which are in the nature of luxuries and those which 
utilize materials and labor critical to the defense effort, and that : 
additional revenue is needed to balance the 1952 spending budget, 
sufficient amount could be obtained by this means with perhaps some 
recourse to moderately increased individual income taxes. 

Some State chambers have recorded a strong preference for a uni- 
form manufacturers’ excise tax in substitution for the existing selective 
excises, and covering all commodities excepting liquor, tobacco, and 
food products. 

The taxation subcommittee of the Council of State Chambers of 
Commerce recommends a uniform retail sales tax or consumers’ de- 
lense tax at a moderate rate on all commodities, including those 
presently taxed at either the manufacturers’ or at the retail level, but 
excluding food and food products. 

For example, instead of raising the excise rates on liquor, tobacco, 
and gasoline, or on automobiles, let the defense tax apply on those 
commodities at the retail level, and let it apply as a surtax on sales 
of commodities now taxed at the retail level, and on admissions and 
some services, such as those of barber shops and beauty parlors. 

Such a tax at 1 percent would, we believe, produce approximately 

billion in new revenue. 

I repeat that while there is this diversity of opinion as to means, 
practically all of the State chambers of commerce unite in the deep 
conviction that broad based excise taxation should be the first resort 
of your committee, should you find it necessary to raise more revenue 
in the fiscal year 1952. 

I shall not take any time to present the arguments pro and con with 
respect to the means or the choice of means for accomplishing this 
broad objective. I assume that the committee is familiar with them. 
They have been widely discussed. 

Let this committee accept the principle of excise taxation on a 
broad base and apply that principle with substantial uniformity so 
far as additional excises are concerned. ‘That is perhaps more im- 
portant than the precise method which you might employ. 

In the statement, Mr. Chairman, which I shail file, I present some 
reasons why the State chambers believe in that general principle. 
The first is that consumption taxes are historically the oldest form of 
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Federal taxation, and their record has been one of stability throughout 
the years. 

Secondly, in a balanced system, such taxes, adding the customs 
and the estate and miscellaneous receipts—in other words, all the taxes 
excepting the income taxes—should contribute at least a fourth of 
the revenue, and in 1950 they did produce $11 billion out of the gross 
total, before refunds, of approximately $39 billion. But as a result 
of what you have been doing, and I say the Congress has been doing, 
to the income taxes, individual and corporate, and the excess profits 
tax legislation, the revenue estimates now before you show a gross 
yield of approximately $12 billion from the excises and miscellaneous 
taxes combined, as against an estimated total before refunds of 
$61 billion. 

If you were to keep the excises in line with the increases that you 
have already made in the individual and corporation income taxes, 
and desire to raise, let us say, picking a figure out of the air, $66 billion 
gross before refunds, which I suppose would be about $63,800,000,000 
after refunds, you should have, to preserve that relationship, approxi- 
mately $16,500,000,000 of gross yield from all the excises combined, 
as against $8 billion—no, more than that before refunds, I am sure— 
under the present system. 

Senator Mituikin. Have you given study to the increased burden 
that would result from your suggestion on the lower income brackets? 

Mr. Layuin. Yes, sir. 

Senator Miuurkin. Give me your ideas on that. 

Mr. Layiin. We would not advocate imposing a tax at this time 
on food or rent, of course, rent not being a commodity—— 

Senator MiturKin. Would you impose it on medical? 

Mr. Layuin. That would be probably for the Congress to decide. 
We have not said anything in our statement about that. 

Senator MiuuiKxrn. Hospitalization? 

Mr. Layirn. No. That would be a service, primarily. 

Senator MILLikrn. You say you would exempt rent? 

Mr. Layurn. Oh, yes. 

Senator MiLiikin. You would exempt food? 

Mr. Layuin. Yes. 

Senator Minturkin. And you would let us decide whether to exempt 
medicine and hospitalization, and doctors’ and dentists’ fees? 

Mr Tayi. Of course; yes, sir. 

Senator Minurkin. And when you get all through, we would have, 
your figure, a net of $1 billion for each point of increase? 

Mr. Layutn. That is right. 

Senator Miiuikin. Now, on which category of income people would 
that $1 billion finally land with its main impact? 

Mr. Layuin. With its main impact? 

Senator MILuikIn. Yes. 

Mr. Layuin. I think it would land, of course, on all the people, on 
all the people as they spend. 

Senator Mruurkin. Yes. Seventy percent of the spending is in 
people that have incomes of less than $5,000? 

Mr. Layuin. Surely. 

Senator Miuurkin. So the major part of the impact would fall on 
those people? 
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Mr. Layuin. Just as the major part of the impact, figured that 
way, even of income taxes, falls on those people. 

Senator MILLIKIN. Now, that is exactly what I am coming to. 
So do you not have the problem of what would be the burden on those 
lower-income people, and to do that you have to figure on what they 
are paying now in open taxes, State, Federal, local, and what they are 
paying already in concealed taxes, and when you add that up you come 
to the question, Are you or are you not imposing too much burden on 
the lower-income people? 

Mr. Layurn. Are you ready for me to comment, Senator? 

Senator MiILLikin. Yes. 

Mr. Layuin. In the first place, we do not advocate a drastic tax. 
We would not impose a tax rate of more than 4 or 5 percent on the 
taxed transactions, in addition to what is now being imposed. We 
think that the imposition of a broad-based excise tax does not raise 
any serious problem of so-called regressivity, which I think you may 
have in mind, Senator, certainly not weighty enough to overbalance 
the already extreme progressivity of the individual income tax, and 
we think it is desirable to make everybody conscious of his responsi- 
bilities to support the Government in this time of need. 

Senator Mriurkin. I am merely tossing out a suggestion here. 
You might make everybody conscious of his inability to support the 
Government. in this time of need. 

I am not advocating this at all, but I am merely probing to try to 
get some perspective. A witness here not so long ago testified that 
a $2,500 income family is paying over $700 in taxes, $300 plus, in 
State direct taxes, State, local, and everything else, and about $400 
of indirect taxes. 

Now, let us call it $750, on a $2,500 income. That is a pretty good 
hunk of taxes for a citizen who has no margins? 

Mr. Layurn. I would suggest that he, in common with all the rest 
of us, is paying even more in hidden taxes than he realizes because of 
inflation. 

Senator Miiurkin. Whether it is hidden or whether it is open, it is 
tax on him. 

Mr. Layuin. It is a tax. 

Senator Minurkin. And I am just trying to figure what would be 
the impact of taxes of the kind you suggest on ne citizen, who is 
already paying a very high tax and who, as I say, is not operating on 
any fat, so far as income is concerned. 

Mr. Layuiy. That is right. He would be obliged to make new 
choices as he spent. I think that would be the full measure of the 
impact on him. 

Senator Mriirkin. That is an easy disposition of a very serious 
problem to the fellow that has to make those iioas. because as | 
say, the limit of the amount of leeway that he has in figuring out his 
budget does not make that an inviting choice. 

Mr. Layuin. I suspect that anything this committee may do by 
way of raising taxes will not present an inviting choice to any tax- 
payer, 

Senator Miturkin. I quite agree with you. But we get into the 
subject there of relativity. 

Mr. Layuin. I think we have a full appreciation for those considera- 
tions, Senator. 
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Senator Miiiixiy. To put it another way, I am not suggesting 
that what you are saying would put an excess burden on these lower 
income brackets, but if you put an excessively large, or unbearable 
burden on them, you are going to have strikes to re dress their position, 

Mr. Layuin. Right. 

Senator Minuikin. And in the end, where do you come out? 

Mr. Layiin. My thought with respect to the suggestion embodied in 
your last statement, Senator, is this: that all taxes have more or less 
that effect of inflation, by encouraging demands for higher gross 
income. That is the point you have in mind, I believe. But we 
think that this type of tax, the payment of which is at the option, 
so to speak, of the taxpayer to a certain extent—I do not want to 
overwork that proposition—is the least inflationary, in fact, of all 
forms of taxation that you could think of. 

Senator Hory. Is it not true, though, that a man with only an 
income of $2,500 has not much choice? He has to spend it all to 
support his family, so that he must pay these taxes without having 
mich choice about it, because he cannot save much out of that. 
Ile cannot fail to spend much out of that. And if he is taxed on 
everything except food, for instance, he is paying it on everything that 
he buys for his family. 

Mr. Layxin. All of his purchases; ves. 

Senator Hory. There is not much choice on his part. He has to 
pay it all. 

Mr. Layurn. However, not upon his food nor upon his rent, nor 
upon his hospitalization or certain advices of his physician, and so 
forth. He pays nothing on that, under the idea that we have. 

Senator Tarr. Of course, this is true as to the taxes. To a certain 
extent, it is not regressive because as you go down the income scale, 
a _larger and larger percentage is spent for food. So it runs from 

) percent, we will say, in the upper brackets to 50 percent in the 
ih st income scale. 

So, to a certain extent the burden of a 5 percent sales tax is lesser 
as you get down. I think that should be borne in mind. 

The other point that I would make on the question is that after all, 
what we are spending this money for is to protect ourselves against 
the destruction of this country by atomic bombs and everything else, 
and the fellow with a low income is going to be wiped out just as fast 
as anybody else by such threat. 

So it certainly is fair to ask him to pay some part of that defense of 
himself against attack. 

Mr. Layuin. Yes, sir. 

Senator Tarr. Now, as to how much and as to what his present 
burden is, those are all questions that we ought to study in trying to 
get this thing as fair as possible. That is about all that I could say 
at the present time. 

Mr. Layitry. We have every confidence that you will, of course, 
Senators. We are presenting our view as to w hat we think is best. 
We do think that there is much there to both of the points suggested 
by Senator Taft. In the first place, we think that actually the greater 
amount of the revenue that will be derived from a tax of the kind 
that we have been discussing will come proportionately from the 


higher brackets rather than from the low income tax brackets, be- 


cause of the high percentage that is spent for food and rent. 
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Senator Tarr. I am inclined to think the burden of taxation from 
local and State taxation on the lower-income groups is out of pro- 
portion, through the payment of real estate taxes, which are, in fact, 
sales taxes through the levy on downtown property, and the sales 
taxes themselves, in the local district. 

Mr. Layuin. That is right. 

Senator Tarr. I think if we made a complete study of that, we 
would find that that burden on the low-income people was pretty 
heavy. ‘That is my impression. 

Mr. Layurn. It could be. And yet, as you know, Senator, there 
has been very slight resistance to the 3 percent bracketed sales tax 
that we have in Ohio. People are quite accustomed to it, and accept it. 
I believe I can say that. 

Senator Tarr. Now you are advocating the old theory that has 
been advanced of what is a good tax. I am reminded of the fellow 
who said, ‘“The only principle in taxation is to get the most feathers 
with the least squawk.”’ 

That is another consideration. But whether they squawk or not, 
it may be unfair even though they do not squawk. 

Mr. Layiixn. You know, Senator—perhaps the other Senators do 
not know—that in our Ohio tax we expose that tax to the light of 
publicity by giving a little prepaid sales tax receipt. So everybody 
that pays that sales tax in Ohio, whether he is in the low income tax 
group or the high income tax group, is perfectly conscious that he is 
paying a tax. It is not hidden in any way. That is correct, is it not, 
Senator? 

Senator Tarr. That is right. 

Senator Miuuikrn. The burden is not less. 

Mr. Layvurn. The burden is not less. 

Senator MiLturkin. Whether it is a labeled tax or an indirect tax. 

Mr. Layuin. That is right. 

Senator Miuturk1n. The burden is not less. And I think the 
problem before the committee is to study the burden all the way 
along the line. 

Mr. Layuin. We agree with you 100 percent. 

[ have not said any thing about the individual income tax. We have 
some suggestions there. That is a direct tax, of course, except insofar 
as the withholding of wages may tend to pass the burden along. So 
even though the rates are pretty steep now, the progressive rates, 
there has been some mitigation of those rates recently, and to our w ay 
of thinking it would be less objectionable to increase the individu: ul 
income tax properly than to raise corporate taxes. We do not like 
the method of the meat ax approach adopted by the House, the 12% 
percent, and I think that that should be discarded. In fact, the very 
fact that the House found it necessary to adjust the top surtax brackets 
in order to prevent the proposed 12% percent defense supertax from 
causing confiscation exposes, we think, the injustice and absurdity 
of that approach. 

It magnifies unduly the practical effect of the progression that we 
do have. Of course, moderate progression is inherent, no doubt, in 
the time-honored conception of a tax on individual net income, but 
I think that we must agree that progression can be overdone, and we 
think it is, under the House bill. 














1496 REVENUE ACT OF 1951 


We would accept the defense-tax principle that the House seems 
to have in mind if the additional tax could be levied in such a way as 
to mitigate the progression, or at least not unduly exaggerate it. 

To the W ays and Means Committee of the House, we endorsed the 
plans proposed by the Committee on Economic Development as a 
method of obtaining additional revenue from individual income taxes, 
which would have that effect, and we commend that plan to your 
favorable consideration. But the addition of a given number of 
percentage points not exceeding three, we think, to each surtax bracket 
would have a somewhat similar effect and would be in line with the 
Treasury’s original proposal. And we would accept that method. 
But we would suggest that if you adopted that method, the revised 
surtax schedule should be written as a defense tax in lieu, rather than 
as an amendment of the present statutory schedule. We do not favor 
lowering the individual exemptions and credits for dependents at 
this time. 

There are a few features of the House bill which seem to us to be 
especially obnoxious, and we particularly recommend their objection 
here, and they are these: 

First, the proposed defense-tax increase in the rate of taxation of 
net capital gains. What I have already said perhaps is a sufficient 
reason for that belief. 

Second, we oppose the proposed withholding of taxes on dividends, 
interst, and royalties. 

Now, from the point of view of the withholding agent, the provisions 
of the House bill may be superficially less objectionable than those 
relative to dividends which this committee struck out of the Revenue 
Act of 1950, though we believe them to be still subject to serious 
criticism. But from the point of view of the receipient, and par- 
ticularly the very many low-income recipients of such payments who 
are not liable for income taxes, the proposal seems to us to be out- 
rageous, in that at best it would amount to a continuing forced loan, 
and at the worst, to a sort of larceny by default, if you will permit a 
mixing of metaphors at that point. 

I think the Senators understand what I mean when I say those 
things about the proposed withholding. 

Now, we of the State chambers have long advocated the more 
effective taxation of various types of organizations which now enjoy 
tax advantages, yet compete with taxed business. The Ways and 
Means Committee of the House heard much testimony on this sub- 
ject, but did nothing about it. We trust that this committee, with 
the record of that testimony before it, will rectify this glaring inequity. 

Senator Horny. Do you care to identify what the organizations 
are that you have in mind? 

Mr. Layiin. The State chambers of commerce? 

Senator Horny. IJ am talking about those that ought to be taxed. 

Mr. Laytrn. We say in our statement that while we favor true 
cooperation by farmers, consumers, and other groups, we think that 
cooperatives are getting off too lightly under the present laws. 

Senator Hory. Is there anybody else that you think ought to be 
taxed? 

Mr. Layurn. The House committee heard testimony relative to 
mutual savings banks and building and loan associations, and so 
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forth. We would place them all in the same category. But I am 
not suggesting any specific remedy for that situation, Mr. Chairman. 

Senator Tarr. I noticed that the larger sum involved seems to 
come from mutual savings banks and building and loans, compared 
to farmer cooperatives. 

Mr. Layirn. Apparently so. 

Senator Tarr. There seems to be three times as much there as in 
the farmer cooperatives. 

Mr. Layuin. Yes; I suppose that is so. 

Senator Tarr. I was wondering whether the Ohio chamber was 
advocating taxation of building and loans. Have they taken an 
official position on it? 

Mr. Layury. They have not taken an official position on it, Senator. 
I think we have only one mutual savings bank in Ohio, but we have 
plenty of building and logns. 

I am instructed to say this, and I do so with considerable emphasis 
and seriousness. We are State organizations. We know what is going 
on in our State capitals and in the courthouses and on the main streets, 
and right now we see some real pressure building up for a constitu- 
tional limitation on the Government’s power to tax the incomes and 
savings of the people. You know what I am talking about. 

The State chambers, thus far, as organizations, have been chary of 
such a drastic safeguard against the excessive exploitation of these 
forms of taxation, but our committee senses a growing sentiment in 
its favor as a result of the passage of this House bill. We believe it 
our duty to call your attention to that and to suggest that that 
situation, which is a sort of incipient revolt against excessive rates of 
income taxes—— 

Senator Hory. I think that that amendment has been ratified by 
24 States. 

Mr. Layuin. We hope that you will take account of that recom- 
mendation. 

Thank you. 

Senator Hory. I have noticed in the paper that 24 States have 
passed resolutions to that effect. 

Mr. Layuin. Twenty-four States. Some have sent in previous res- 
olutions. But there seems to be considerable steam behind that right 
now. 

Senator Horny. Thank you, Mr. Laylin, for your statement. We 
are very glad to have had you. 

(The prepared statement of Mr. Laylin is as follows:) 


STATEMENT OF CLARENCE D. LAYLIN, ON BEHALF OF THE COUNCIL OF STATE 
CHAMBERS OF COMMERCE AND THE OHIO CHAMBER OF COMMERCE 


Mr. CHAIRMAN AND Senators: I am Clarence D. Laylin. I live in Columbus, 
Ohio. I am a lawyer, and counsel for the Ohio chamber of commerce. I am also 
chairman of the taxation section of the Federal finance committee of the council 
of State chambers of commerce. I appear in behalf of that committee, and, 
through it, in behalf of the 33 State and regional chambers of commerce and 
similar organizations which are represented in the council, including my own Ohio 
chamber. 

These State chambers are autonomous bodies, principally interested in safe- 
guarding and promoting the welfare of the business communities in their several 
States. The council and its committees constitute a clearing house for the inter- 
change of opinions on matters of common concern. Federal expenditures and 
taxation are of that character. 
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On other occasions when I have had the honor to speak here for the State cham- 
bers, I have had to take account of some natural diversity of opinion among the 
33 organizations. Today, in discussing H. R. 4473, I am not so constrained. 
Conceding to that measure a few minor vitrues, such as the long-awaited defer- 
ment of capital gain from the sale of the taxpayer’s residence, they feel that the 
bill as a whole is the worst of its kind in the history of the country. Saving only 
those fragmentary good provisions, this committee should, in the unanimous 
opinion of the State chambers, distard the monstrosity which has come from the 
House and start afresh. 

In so doing, you will, of course, first eonsider how much, if any, revenue, in 
addition to what will be vielded by existing laws, is needed to avoid deficit financing 
on a dangerous scale. You have a revised estimate of revenue vield on the order 
of $58.5 billion and a revised estimate of budget expenditures on the order of 
$68.4 billion, indicating, on the surface, a need for approximately $10 billion in 
additional revenue to balance the budget for fiscal 1952. These figures do not 
convince us. The full impact of the present tax laws, twice amended within the 
year, has yet to be felt; and we believe that the 1952 vield will probably approach 
$61 billion, after refunds. 


REDUCTION IN SPENDING ESSENTIAL 


On the other side of the scale, we observe that the revised expenditure figures 
submitted by the assistant director of the Bureau of the Budget take no account 
of what the Congress may, and in our opinion must do by way of reducing appro- 
priations, nor of several other factors which may well lessen the actual expendi- 
tures for 1952. Moreover, these figures assume that the Congress will in no case 
reduce, eliminate or postpone spending programs required by existing laws, and 
will grant new obligational authority as requested. We are convinced that the 
time has come when Federal public money must be saved by every means avail- 
able to the Congress. All requests for new spending authority, not strictly mili- 
tary, should be refused. Existing military spending programs, and requests for 
additional obligational authority of that character, should be critically examined 
both as to amount and as to timing. We believe that substantia! reductions in 
military appropriations for each of the next two fiscal vears can be made by so 
doing. Foreign aid expenditures should be likewise scrutinized. Many public 
works and similar programs should be suspended or at least curtailed during the 
peak of defense spending. 

These conditions have not yet been satisfied; but they could be, and we believe 
the Congress is in a mood to do so to the best of its ability. Until the outcome is 
more certain than it now seems to us to be, and the extent of the revenue needs 
can be more definitely appraised than can now be done, we would oppose any 
increased taxation. 

On the assumption that vour committee may ultimately find that it is necessary 
to raise some additional revenue, we have certain recommendations as to which 
there is substantial unanimity on the part of our committee and general con- 
currence on the part of the constitutent chambers of commerce. 


FURTHER CORPORATION-TAX INCREASE UNWISE 


The House bill recognizes that significant sources of increased revenue are to 
be found only in the three major categories of the corporation-income tax, the 
individual-income tax, and the excises. Most State chambers would eliminate the 
first of these. Existing laws tax corporate income more drastically than ever 
before, even during all-out war. Twice within the year have these taxes been 
increased, and the revenue effect of these increases has not yet been fully felt. 

Corporation-income taxes are not direct taxes, either in contemplation of law 
or in economic fact. They are borne utlimately by human beings. In a free 
economy their burden is or may be diffused widely. When Government imposes 
economic controls and seeks also to expand production, the stockholders, already 
doubly taxed in respect of their dividends, receive a heavier impact. This impact is 
either direct by immediate reduction of dividends, or indireet by impairing the 
ability of the corporation to expand facilities, driving it to the money lender, 
and thus diluting the stoeckholder’s interest. 

It would be inaccurate to sav that the stockholder is the forgotten man under 
the House bill. He is too well remembered. His income is diminished at the 
source; as diminished, it is in part withheld at the source; and as it reaches him, 
it is doubly taxed. All this despite the fact that a large proportion of the stock- 
holders of the country are in the fixed-income class; despite the fact, too, that 
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incentives to invest in the productive plant of our economy must be preserved, 
not stifled, if we are to carry forward the defense effort, and at the same time 
fight inflation. 

Furthermore, extremely high taxes on corporation-incomes have in themselves 
an inflationary effect. I need not labor the point, as 1 am sure you are familiar 
with it. 

There is a limit somewhere beyond which corporation-income taxes should not 
go, even under actual war conditions. We do not say that the income taxes we 
now have exceed that limit; but we do believe that the present laws go as far as 
they should under existing conditions, and that the House bill is beyond reason 
under any conditions. 

So we oppose any increase in the normal or surtax rates of the corporation 
income tax. 

We oppose raising the ceiling on the combined effective rates of corporation- 
income and excess-profits taxation. 

We strenuously oppose any lowering of the percentage of average base period 
net income excess-profits-tax credit. 

And we oppose limiting the members of a so-called ‘‘controlled group’’ to one 
$25,000 surtax exemption and one similar minimum excess-profits-tax credit. 

In fact, we think no change should be made in the present structure and rates 
of the corporation-income taxes, unless it be to correct the numerous inequities 
in the excess-profits tax. 


BROAD-BASED EXCISE TAXATION RECOMMENDED 


Before considering any increase in the individual income taxes, your committee, 
in the opinion of practically all the State chambers, should look to an expansion 
of the field of excise taxation for any revenue which may be needed. The House 
bill fails lamentably at this point, and the Treasury’s proposals are equally wide 
of the mark. Neither would appreciably broaden the base of excise taxation, but 
would merelv increase the rates of a few of the time-honored excises, and add a 
limited number of new taxes of a similar nature. 

The Ohio Chamber of Commerce believes that the selective system should be 
more widely extended, with continued emphasis upon those commodities and serv- 
ices which are in the nature of luxuries and those which utilize materials and labor 
critical to the defense effort; and that, if additional revenue is needed to balance 
the 1952 spending budget, a suflicient amount could be obtained by this means 
with perhaps some recourse to moderately increased individual income taxes. 

Some State chambers have recorded a strong preference for a uniform manu- 
facturer’s excise tax, in substitution for the existing selective excises, and covering 
all commodities excepting liquor, tobacco, and food products. 

The taxation subcommittee of the Council of State Chambers of Commerce 
recommends a uniform retail sales or consumers’ defense tax at a moderate rate, 
on all commodities, including those presently taxed at either the manufacturer’s 
or the retail level, but excluding food and food products. For example, instead of 
raising the excise rates on liquor, tobacco, and gasoline, or on automobiles, let the 
defense tax apply on these commodities at the retail level; and let it apply as a 
surtax on sales of commodities now taxed at the retail level, and on admissions and 
some services, such as those of barber shops and beauty parlors. Such a tax at 
1 percent would, we believe, produce approximately $1 billion in new revenue. 

This recommendation of our committee has been framed after long consideration 
of many alternatives. Weare assured that it is supported by a substantial major- 
ity of the State chambers. 

1 repeat, however, that practically all of them unite in the deep conviction that 
broad-based excise taxation should be the first resort of your committee, should 
you find it necessary to raise more revenue in the fiscal vear 1952. 

I shall not take space to present the arguments, pro and con, with respect to the 
choice of means for accomplishing this broad objective. I assume that you are 
familiar with them, as the merits and demerits of each have been widely discussed. 
Let this committee accept the principle of excise taxation on a broad base, and 
apply that principle with substantial uniformity so far as additional excises are 
concerned. That is perhaps more important than the precise method which you 
might emplov. 

The case for the broad-based excise-tax principle as a dominant feature of a 
revenue measure at this time is this: 

1. Consumption taxes are the oldest and most stable source of Federal revenues. 

2. In a balanced system, such taxes, including customs and adding estate taxes 
and miscellaneous receipts, should contribute at least one-fourth of the revenue. 
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In 1950, such taxes produced approximately $11 billion out of a gross total of 
approximately $39 billion. But as a result of the 1950 income and excess-profits 
tax legislation, the system as it now exists shows an estimated gross vield of 
approximately $12 billion from excises and miscellaneous receipts against an esti- 
mated total of $61 billion. To keep the excises in line, and assuming that it is 
desired to raise, say $66 billion of gross revenue‘ before refunds, or $63.8 net, the 
combined gross yield of this entire group should be at least $16.5 billion. The 
whole $4.5 billion of such an assumed increase Gould come from the excises, as I 
assume there will be no thought of increasing the customs or the estate taxes. 
And if $61 billion net is a more realistic estimate of the yield of the present revenue 
system than $61 billion gross, then, still assuming $63.8 billion net as the goal, the 
excises alone should be capable of yielding the approximately $3 billion required 
on that assumption. 

3. Excise taxes are generally anti-inflationary. As a means of bridging the 
gap between spendable income and the supply of goods, they are the most effective 
of the available taxes. 

4. Nearly half of the aggregate individual incomes is not taxed at all. Many 
individuals and associations of individuals pay no income taxes. It is sound 
policy to exact a felt contribution from every one who spends 

Inasmuch as the principle which I am advocating would not involve the taxa- 
tion of food or rent, and at most would impose upon the low-income recipient 
new choices in the making of occasional purchases, the so-called regressive 
aspect of the broad-based excise tax is not a serious problem, certainly not weighty 
enough to overbalance the already extreme progressivity of the individual income 
tax. Furthermore it seems desirable to make everybody conscious of his re- 
sponsibility to support the Government in its time of need. 


INDIVIDUAL INCOME TAX INCREASE TOO PROGRESSIVE 


All of the State chambers believe that adequate development of excise taxes 
may make it unnecessary to resort to any increase in the individual income 
tax; and some of them are directly opposed to such an increase. The individual 
income tax is a direct tax, excepting insofar as the withholding of wages operates 
to pass the burden along. Hence, steep as the progressive rates now are, it would 
be less objectionable to increase the individual tax properly, than to raise corporate 
taxes. But if it be found necessary to raise additional revenue from this source, 
the “‘meat-ax’’ method adopted by the House should by all means be discarded. 
The very fact that the House found it necessary to adjust the top surtax brackets 
in order to prevent the proposed 12% percent defense supertax from causing con- 
fiscation exposes the injustice and the absurdity of the proposal. This method 
magnifies unduly the practical effect of the progression in the surtax schedule. 
Moderate progression is doubtless inherent in the time-honored conception of a 
tax on individual net incomes, but progression can be overdone, and is, under 
the House bill. 


ALTERNATIVES TO HOUSE PROPOSAL SUGGESTED 


We would accept the defense tax principle, if the additional tax could be levied 
in such a way as to mitigate the progression, or at least not unduly exaggerate it. 
We endorsed to the Ways and Means Committee of the House the plan proposed 
by the Committee on Economic Development as a method of obtaining additional 
revenue from individual incomes which would have this effect and commend that 
plan to your favorable consideration. The addition of a given number of per- 
centage points, not exceeding three, to each surtax bracket would have a some- 
what similar effect and would be in line with the Treasury’s original proposals. 
So we would accept this method, so limited, and suggest that the revised surtax 
schedule be written as a defense tax in lieu, rather than as an amendment, of the 
present statutory schedule. While considerable revenue would result from lower- 
ing the personal exemptions and credits for dependents, we are opposed to so 
doing under present conditions. 


OTHER BAD FEATURES OF HOUSE BILL 


While we have recommended that this committee discard the House bill as a 
whole, with some exceptions, certain other of its detailed features are especially 
obnoxious and we particularly recommend their rejection here. They are: 

1. The proposed defense tax increase in the rate of taxation of net capital gains. 
Our reasons may be gleaned from my previous discussion. 
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2. The proposed withholding of taxes on dividends, interest and royalties. 
From the point of view of the withholding agent, the provisions of the House bill 
may be superficially less objectionable than those relative to dividends, which 
your committee struck out of the Revenue Act of 1950, though we believe these 
to be still subject to serious criticism. But from the point of view of the recipient, 
and particularly the very many low-income recipients of such payments who are 
not liable for income taxes, the proposal is outrageous in that it would at best 
amount to a continuing forced loan, and at worst to a sort of larceny by default. 

Finally, the State chambers of commerce have long advocated the more effec- 
tive taxation of various types of organizations which now enjoy tax advantages, 
yet compete with taxed business. The Ways and Means Committee of the 
House heard much testimony on this subject, but did nothing about it. We 
trust that this committee, with the record of that testimony before it, will rectify 
this glaring inequity. 

We favor true cooperation by farmers, consumers, and other groups, but we 
vigorously oppose the enjoyment by such groups of special tax advantages for 
the purpose of avoiding the taxes that must be paid by competing private enter- 
prises. If it is our purpose to drive private enterprises out of existence, no surer 
way can be found than by taxing them heavily while relieving their competitors 
from similar responsibilities. With taxes for all Government now taking a 
third of the people’s income, it is more vital than even hat we provide the broadest 
possible tax base to support such a burden. 

In conclusion may I say this: 

The organizations I represent are State organizations. We know what is going 
on in our State capitols, in our country courthouses, and on our main streets. 
Right now we are seeing some real pressure building up for a constitutional 
limitation on the Government’s power to tax the incomes and the savings of the 
people. State chambers of commerce have thus far been chary of such a drastic 
safeguard against the excessive exploitation of these forms of taxation. But our 
committee senses a growing sentiment in its favor as a result of the passage of the 
House bill; and we believe that this situation merits your earnest consideration 
as you proceed with your deliberations. 


Senator Hory. This concludes the morning hearings, and the com- 
mittee will take a recess until 10 o’clock tomorrow morning. 

(Whereupon, at 11:45 a. m., the committee recessed to reconvene 
at 10 a. m., Tuesday, July 24, 1951.) 
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TUESDAY, JULY 24, 1951 


Unitrep States SENATE, 
CoMMITTEE ON FINANCE, 
Washington, De @: 
The committee met, pursuant to recess, at 10 a. m., in room 312, 
Senate Office Building, Senator Harry F. Byrd presiding., 
Present: Senators Byrd, Johnson of Colorado, Millikin, Taft, and 
Williams. 
Also present: Elizabeth B. Springer, chief clerk; Colin F. Stam, 
chief of staff, Joint Committee on Internal Revenue Taxation. 
Senator Byrp. The meeting will come to order. 
I understand that Mr. Bernard N. Burnstine, merely desires to 
insert his statement in the record. 


STATEMENT OF B. N. BURNSTINE, DIRECTOR, NATIONAL ASSO- 
CIATION OF CREDIT JEWELERS 


Mr. Burnstine. That is correct, Senator. 

Senator Byrp. Mr. Burnstine, if you will identify yourself for 
the reporter, please, you may then proceed. 

Mr. Burnstine. I am B. N. Burnstine. I would like to have my 
statement placed in the record. 

Senator Byrp. Thank you very much. 

ery 

(The prepared statement follows:) 


STATEMENT OF B. N. BuRNSTINE, DIRECTOR OF THE NATIONAL ASSOCIATION OI 
CrepDIt JEWELERS, New York, N. Y. 


Section 123, which proposes that the surtax exemptions and minimum excess- 
profits-tax credit of related corporations be limited and restricted in their appli- 
cations, where certain common ownership of voting stock exists, is an inequitable 
application of the taxing authority. It will impose an uneconomic burden, and 
will prevent creation and expansion, particularly in small business. 


IMPACT ON GROWTH OF SMALL BUSINESS 


The growth of our economy has been achieved through the ingenuity and 
ability of enterprising individuals to commence businesses with relatively modest 
amounts of capital and by retention of earnings increase their capital funds, 
thereby providing additional employment for producers, manufacturers and 
retailing. 

The enactment of this section will retard, if not stifle, the growth of small 
business. Presently it is most difficult for young and growing businesses to retain 
earnings to build a capital structure sufficient to meet adverse conditions. This 
section will make it almost impossible. Plans for formation of new small business 
enterprises are being suspended awaiting the passage of this revenue bill. If 
section 123 remains a part of this bill, most of these plans will be abandoned. 
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UNWARRANTED TAX ADVANTAGE DOES NOT EXIST 


Though this section is intended to prevent some businesses from taking so-called 
unwarranted tax advantage by a series of corporations, rather than a single 
corporation in fact, no such unwarranted advantage is present. All corporate 
businesses may avail themselves of the privilege of operating through multiple 
corporations if there is a sound business purpose to so operate. The revenues are 
protected since the Treasury may prevent truly unwarranted tax advantage 
through corporate split-ups. 

Multiple corporations that have not, split up, despite their ability to do so 
under present law, have refrained because of disadvantages they seek to avoid. 
To place an increased burden on those stockholders that find it advisable and 
necessary to operate through several corporations is to penalize them unfairly. 


INEQUITIES THAT WILL ARISE UNDER SECTION 123 


An individual or a group of not more than five, who have similar stockholdings 
in more than one corporation, are conducting principally more than one individual 
small business or essentially unrelated businesses. Should such an individual or 
group, who conduct two retail stores, each in a different city (or even under differ- 
ent trade names) through separate corporations; or who, through one corporation, 
operate a grain and feed business and through another own real estate, be sub- 
jected to competitive disadvantage and an unfair tax burden? 

The effect is to tax small business at rates intended for big business solely because 
the ownership of the voting stock classifies the corporations as related under the 
proposed section. 


EXCESSIVE TAX INCREASE IMPOSED BY SECTION 123 


The revenue sought to be raised will weigh unevenly upon existing businesses. 
In the following illustration, two small corporations whose stockholders cause them 
to be classified as “‘related’’ corporations, will pay 64 percent more income taxes 
than under present law, whereas the pending bill is intended to increase the rate 
of small corporations (earnings under $25,000) 5 percentage points or 20 percent: 


Income taxes 


Proposed, 


| Net income | Present law | including 

| | sec. 123 
Corporation A 5 : eis $25, 000 | $6, 250 | $10, 250 
Corporation B ae aes. 25, 000 | 6, 250 10, 250 
BIG. ciscisicindn scien tin antetcmatnomseinn ameipmiateunprien ae ‘ . al 12, 500 | 20, 500 


This increase is* exclusive of and in addition to the burden of the proposed 
limitation on the minimum excess-profits-tax credit. The limitation on the 
minimum excess profits tax credit may add as much as $7,500 in excess-profits 
taxes to the above two taxpayers. In that event, their total income and excess- 
profits-tax liability would rise from $12,500 under the present law to $28,000, 
or an increase of 122 percent. 


RELIEF FOR INSTALLMENT BASIS TAXPAYER 


The National Retail Furniture Association has appeared before your committee 
and filed a statement on provisions needed to provide an equitable imposition of 
tax on installment basis taxpayers during a period of emergency. 

Our membership is in full and complete accord with the position set forth in 
that statement, and recommends that your committee give favorable consideration 
to the suggested legislation contained therein to relieve installment basis tax- 
payers from what would constitute otherwise a harsh and inequitable impact 
of emergency income-tax rates. 


Senator Byrp. Our. next witness will be Mr. J. Carter Fort. Have 
a seat, sir, and identify yourself to the reporter. 

Mr. Fort, I would like to say at the beginning of the hearing this 
morning that we have a large number of witnesses and we are trying 
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to hear them all, and we would like, if possible, for you to confine 
your statement, I think, it is, to 10 minutes, is it not? 


STATEMENT OF J. CARTER FORT, VICE PRESIDENT AND GEN- 
ERAL COUNSEL, ASSOCIATION OF AMERICAN RAILROADS 


Mr. Fort. Mr. Chairman, I will have part of my statement copied 
into the record to save time. 

Senator Byrp. I say you are provided 10 minutes; is that right? 

Mr. Forr. Thirty minutes. 

Senator Byrp. What? 

Mr. Fort. A half hour, so I was told, but I will hurry through. 

Senator Byrp. Please hurry through it. 

Mr. Forr. Mr. Chairman, and members of the committee, my 
name is Carter Fort. 

T am a lawyer with offices and residence in Washington, D. C. 

I appear here for the Association of American Railroads, of which 
I am vice president and general counsel. 

That association is a voluntary nonprofit organization, including in 
its membership almost all the class I railroads of the United States— 
that is to say, railroads with operating revenues of more than a 
million dollars a year. 

Its membership comprises railroads operating approximately 95 
percent of the railroad mileage of the country, and having operating 
incomes approximately 95 percent of the gross revenues of all the 
rail carriers of the country. 

[ shall confine myself to a discussion of a limited number of the 
features of the pending tax legislation which are of special concern to 
the railroad. 

The first subject I shall discuss is the matter of the corporate tax 
rate. 

It goes without saying that rail transportation is a primary essen- 
tial to both the civilian economy and the national defense. In the 
present emergency period the railroads are called upon to undertake 
a heavy program of capital expansion, through acquisition, at current 
high costs, of a large numberof new freight cars and much additional 
motive power and the enlargement of their fixed properties to meet 
the exigencies of the present and the prospective emergency. 

There are only two sources of funds for these expenditures, namely, 
investment capital and earnings; and in the case of the railroads, the 
availability of investment capital under existing conditions is, in large 
measure, limited to borrowings for expenditures for unencumbered 
new equipment, because fixed property is already mortgaged, and the 
level of railroad earnings is not such as to attract equity capital. 

At the now existing burdensome level of corporate tax rates, the 
availability of earnings as a source of funds is severely, even critically, 
restricted by the circumstance that it takes $1.90 of earnings to pro- 
duce $1 for capital expenditures, after 47 percent is deducted for 
Federal income taxes. 

Senator Tarr. Say that again. 

Mr. Fort. $1.90 of earning is required to produce—— 

Senator Tarr. Earnings? 

Mr. Forr. In order to have a dollar left to buy new equipment, 
or to expand in any way. 
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That, Senator Taft, is not all. In replacement of equipment our 
new costs are so much greater than the cost of the equipment which * 
is being replaced that our depreciation reserves fall far short of being 
sufficient to replace the property. 

In the circumstances, it will hardly be a cause for surprise that the 
railroads view with great concern the provision of the House bill, 
H. R. 4473, which would exact in the form of Federal income taxes, 
more than one-half of each dollar of net income, and would indeed 
carry the rate to the unprecedented level of 52 percent. 

Just how the railroads could carry such a tax burden and at the 
same time meet the imperative requirements of the present emergency, 
it is difficult to comprehend. 

The railroads, therefore, have associated themselves with those who 
have appeared before your committee in opposition to any further 
increase in corporate tax rates. 

In the case of the railroads, the menace of an unsupportable burden 
of Federal income taxes is even more serious than in the case of general 
industry. To some extent, at least, industries in general are in a 
position to ride with the business cycle through curtailment of opera- 
tion and adjustment of price, as circumstances indicate. 

Railroads do not have the same freedom to discontinue or curtail 
operations even though they may be unprofitable. Nor can they 
adjust their charges to variations in their cost without prior author- 
ization of sundry regulatory agencies, with the inevitable procedural 
delays involved in the process. 

The regulatory system under which the railroads operate not only 
requires that the price of their services be fixed but also affects nearly 
all of their other activities. 

Under that system the railroads, during the 30-vear period from 
1921 to 1950, have had to function at an average rate of return on 
depreciated investment of approximately 3.64 percent. 

In the decade of the forties, which included the peak World War II 
traffic years, the rate of return averaged 4.11 percent. 

During the five postwar years, 1946-50, when business activity 
was great, the traffic was heavy and corporate earnings in general 
were at a high level, the rate of return for the railroads averaged 
only 3.51 percent. 

With this history in mind, it is small cause for wonder that equity 
capital is largely unavailable to the railroad industry and that earnings 
must be looked to as a principal source of funds for railroad upkeep 
and expansion. 

In view of the imperative current needs for adequate maintenance 
and substantial expansion of the railroad plant, we respectfully 
suggest that nothing short of the most dire necessity could justify 
an increase in the rate of the Federal income tax imposed upon the 
railroads. 

The present rates are all but insupportable. 

And in our considered judgment there is no justification for enter- 
taining a proposal to take away in Federal income taxes more than 
one-half of corporate net income as is proposed in H. R. 4473 

Senator Tarr. With the provisions which we put into the law last 
year, are any railroads subject to excess-profits tax? 

Mr. Forr. Yes; Senator Taft, some railroads are. 

Senator Tarr. Not too many? 
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Mr. Forr. Not a great many, sir. 

Senator Miuiikin. Well, those that are do not have the difficulties 
that you are referring to; do they? 

Mr. Forr. I am sorry, Senator Millikin, I did not hear you. 

Senator Miuiurkin. Those that are subject to the anincientibe 
tax do not have the difficulties to which you are referring. 

Mr. Forr. There is a wide range in railroad earnings, in the earnings 
between the different railroads, ‘and necessarily so. There is a uni- 
formity about the rate level, and necessarily, by reason of the com- 
petitive situation. The fact is, therefore, and | think it will always 
be the fact, that there is a very wide range in railroad earnings. The 
earnings of some railroads, some few railroads, are quite satisfactory. 
The earnings of most are quite unsatisfactory. The average earnings 
of the industry as a whole are unsatisfactory and inadequate. 

Senator Tarr. But so far as maintenance and improvement, what 
is the rule for the maintenance and improvement of roadbed? Is that 
all expenses? You do not get depreciation, and you do get all 
expenses? 

Mr. Forr. There is no depreciation as to many roadway items. 
Generally speaking, rails, ties, and track items are not depreciated 
but bridges, buildings, and like structures are. There is depreciation 
as to equipment. 

Senator Tarr. I was talking about roadway. 

Mr. Fort. As to some items there is depreciation, but as to many 
there is not. 

Senator Miriurkin. As to rails, for example, is that depreciated? 

Mr. Fort. No, they are not depreciated. 

Senator Minurkin. Maintenance of the roadbed? 

Mr. Forr. That is an operating expense. 

Senator Tarr. I just wondered whether, in view of the peculiar 
situation of the railroads, some similar treatment of equipment might 
not be justified, that is, just like the man replacing his old house with 
a new house—with the possible expensing of actual replacement, where 
the equipment was no larger 

Mr. Forr. When rail is replaced which is heavier than the rail 
that it replaces, the additional weight goes in as a capital item. 

Senator Tarr. Yes, sir. That would be true of equipment, but not 
the increase in price due to inflated prices. 

Mr. Fort. When ballast is made heavier and thicker than it was 
before, the additional thickness of the ballast goes In as a capital 
item, so it is necessary for the railroads constantly as a part of what 
most people would regard as maintenance, to make large additional 
capital investments in roadway. The roadway of course, is already 
mortgaged. 

There is no way to get that additional capital except from earnings. 

So, to a large extent, very large extent, the railroad is required— 
and there is no other possibility—to use earnings tor capital expendi- 
tures. 

Returning to my prepared statement: For reasons I have given, 
we oppose the increase in over-all ceilings upon Federal taxes from 
62 to 70 percent, as provided in the House bill. 

Highly objectionable also, in our view, is the retroactive feature 
of the House bill whe reby the increased rates would apply beginning 


86141—51—pt. 3— 
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January 1 of this year, although it seems certain that the tax bill 
will not be enacted before September or later. 

In the case of individuals the House bill avoids retroactivity, at 
least in large part, by deferring them until September—deferring 
until September the proposed increase in rates. 

It is certainly no less important that retroactivity be avoided in 
the case of corporations. As to the railroads, their books are kept 
on an accrual basis; their budgets are on the basis of current tax 
rates, allocating to capital improvements, revenues not needed to 
meet operating expenses, taxes, interest and relatively minor dis- 
tributions to stockholders by way of dividends. 

A retroactive increase in taxes can hardly fail to bring about a serious 
curtailment in capital improvements already planned and even already 
actually in progress. Obviously, such a result would not be in the 
interest of national defense. 

During the past 5 years we have expended roughly about $1% billion 
in improvements to roadway, and about $3% billion in equipmené, so 
it is an enormous sum of money that must be constantly available for 
capital expenditures. 

Senator Byrp. What is the average rate of depreciation in the equip- 
ment and roadbed, what percentage? 

Mr. Forr. What percent depreciation? It varies. 

On freight cars, | think the depreciation is on the basis of a 33-year 
life. Even, however, if the rate of depreciation were entirely correct 
and accurate, it would not solve our problem, because we are depreciat- 
ing a car that cost $2,700, and if you assume we have the entire amount 
depreciated and the $2,700 in the bank, when the car is replaced it costs 
over $5,000. 

Senator Minurkin. That is the problem of all industry. 

Mr. Fort. Yes, sir. 

Senator Miiuikrin. That is a problem of all industry. 

Mr. Forr. That is true. But all industry is not regulated and not 
held down in its earnings to the same extent. 

Senator MiuurKin. | understand. 

Senator Byrp. What about the roadbed, what is the depreciation? 

Mr. Fort. Well, some items are depreciated as I have said. Many 
of the items of roadway are not depreciated at all, but on a retirement 
basis, 

Senator Byrp. What is the percentage rate where you do depreciate? 

Mr. Fort. I do not know, but I will know before [ leave. 

Senator Byrp. You say rails are not depreciated 

Mr. Forr. No. 

Senator Byrp. Unless vou replace them with a heavier rail, is that 
correct? 

Mr. Fort. That is true. Rails as I understand it, Senator, are on a 
retirement basis. 

Senator Tarr. You replace a rail, and if it is replaced with a rail of 
the same size, you charge it to expense. 

Mr. Fort. That is right, operating expense, but a heavier rail goes 
in as capital expenditure. 

I now have the depreciation figures on road structures. 

On road property the average depreciation is about 2 percent. It 
is the inflationary cycle, of course, that has caused the deep trouble in 
respect to depreciation, and which has made our depreciation reserves 
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wholly inadequate to serve the purpose that they were intended to 
serve, and that we had every right to think they would serve. 

There is another feature of retroactive tax increases in their appli- 
cation to railroads which should not be overlooked. The charges 
received by the railroads for their services are fixed by governmental 
authority, and this, of course, is generally true of the charges of all 
public utilities. 

The level of such charges is not fixed, and could not be fixed, with 
any reference to a possible retroactive increase in taxes which might 
be accomplished by a law to be enacted in the future, at some future 
date. 

Neither could increases in railroad charges granted subsequent to 
the enactment of the new tax law be made retroactive to correspond 
to the retroactive tax increase. 

Thus, a grossly inequitable situation would arise which would not 
only work irreparable injury to the railroads, but also would operate 
adversely to the public interest in an adequate and efficient national 
transportation system. 

If a policy is to be adopted of making tax increases retroactive, it 
will render difficult, if not virtually impossible, any orderly and con- 
structive regulation of railroad rates and the rates of other utilities 
by the governmental agencies which have been set up for that purpose. 

I come now to the single surtax tax exemption provisions of the 
House bill. 

As we understand it, a principal purpose of the provision in section 
123 of the House bill, restricting a group of affiliated corporations to 
a single surtax exemption and a single minimum excess-profits credit, 
is to prevent tax avoidance through the artificial division of a single 
enterprise into a number of so- called split-off or spin-off corporations 
created to obtain the benefit of the separate surtax exemption and a 
separate excess profits tax credit for each. 

The report of the Ways and Means Committee of the House indi- 
cates that the split-off device came into considerable use during World 
War II, and may be expected to become more prevalent under the 
incentive of current high corporate tax rates. 

We do not quarrel with the purpose to curtail tax avoidance through 
artificial division of the single enterprise into a chain of separate 
corporate entities, but the provision of the House bill reaches far 
beyond such a purpose. 

It would reach many corporate set-ups of long-standing, created as 
the result of legal requirements or by reason of wholly legitimate 
business considerations, quite apart from tax avoidance. 

In the case of the railroads, virtually all of these corporate relation- 
ships are of long standing, and antedate any possible motive to split 
off corporations for tax avoidance purposes. 

Public convenience and necessity require that railroads operate 
across State lines, but the provisions of law in some States have 
necessitated, as a practical matter, the existence of subsidiary cor- 
porations, 

For example, where a State has prohibited railroad property from 
being owned by a foreign corporation or has refused to grant the 
power of eminent domain to foreign corporations, it is apparent that 


a separate corporation had to be continued or created under the laws 
of that State. 
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The result has been that the major railroad systems of this country 
have developed, not only by mergers, but also by a process of leasing 
railroad property, which form an integral part of the operating system 
of the lessee. 

In the railroad field, therefore, multiple corporate set-ups are the 
rule rather than the exception, and this is in no sense the result of 
artificial splitting off, with an eye to the tax laws. 

We strongly urge, therefore, that if the single exemption feature of 
the House bill is to be retained, it be modified to apply only to corpora- 
tions created subsequent to a certain specified date, say, October 8, 
1940, the date of the enactment of the Second Revenue Act of 1940, 
when the World War II excess-profits tax was first imposed. 

Prior to that date, there could have been no motive for corporate 
split-offs for the purpose of obtaining additional exemptions or credits. 

We would also suggest further amendment to make the single exemp- 
tion provision inapplicable to corporations created after the date 
selected in those instances where it is shown to the satisfaction of the 
Commissioner that the corporation was created for legitimate business 
purposes, other than tax avoidance. 

Thus amended, section 123 of the House bill would be confined in 
its scope to the effectuation of a purpose to discourage split-offs for 
tax avoidance and the section would not be applicable where no ele- 
ment of tax avoidance is involved. 

Coming now, Mr. Chairman, to the feature of withholding on divi- 
dends and interest, the railroads are in complete agreement with the 
premise that taxes should be paid on all taxable income, and that all 
reasonable means should be used to prevent an escape from the pay- 
ment of taxes, either by individuals or corporations, and whether as a 
result of underreporting of dividends and interest or otherwise. 

However, they question the advisability of further transferring the 
tax-collecting function from the Treasury to corporations. There is 
no question, it seems to me, that serious hardship will result in many 
instances from the want of relationship between the amount withheld 
and the amount of taxes due, if any. Many taxpayers will be put to 
the necessity of procuring refunds and will be deprived of the use of 
their money, at least for a season. 

In important instances, indeed, overwithholding would — be 
inevitable. 

A case in point is the payment of dividends to corporations. These 
dividends are taxable to the extent of 15 percent of their amount. 

Assuming a combined normal and surtax rate as high even as the 
52 percent proposed in the bill, the tax would not exceed 7.8 percent 
yet 20 percent would be withheld. 

In many instances this result and the attendant delay in obtaining 
a refund would seriously impair the working capital of the recipient 
corporation. 

This situation would seriously affect many railroads. 

Senator Byrp. Where do you get the figure that the tax would not 
exceed 7.8 percent? 

Mr. Fort. Well, the tax would be, under the law as I understand it, 
on 15 percent of the dividends received by the corporation, and at 
the rate of 52 percent in the House bill would be 52 percent of 15 per- 
cent, which makes 7.8. 
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Senator Byrp. You have assumed that the taxpayer has no other 
income, I assume? 


Mr. Fort. No; this—— 

Senator Tarr. This is intercorporate. 

Mr. Forr. Intercorporate; yes. 

There are a number of railroads which receive dividends in quite 
large amounts from the stock of other railroads which they own. 

To ameliorate this particular hardship, it would seem that if 
withholding on dividends is to be required, the corporate recipient of 
dividends should be permitted to set off the amount withheld against 
any amount due from such corporation as income, or payroll taxes, 
along the lines of the provision already in the House bill with respect 
to tax-exempt corporations. 

The House bill would exempt from withholding, among other 
things, interest on equipment trust certificates, and we think that is 
a‘very Wise provision. 

» The report of the Ways and Means Committee of the House indi- 
cates that the reason for the exemption of equipment trust certificates 
from the requirement of withholding is that they are ordinarily held 
by corporations. 

Conditional sales agreements are widely used by railroads in 
financing the acquisition of new equipment. They serve in that 
connection the same purpose as equipment trust agreements. Like 
equipment trust certificates they are ordinarily held by corporations. 

Unpaid balances on such agreements entered into by the railroads 
aggregated slightly in excess of $392 million as of December 31, 1950. 

We urge that if a withholding requirement is to be retained in the 
bill, the exemption with respect to interest on equipment trust certifi- 
cates should be enlarged to include interest payable under conditional 
sales agreements. 

But we think that in any event the requirement of tax withholding 
on dividends and interest, as provided in the House bill, should be 
deferred until the effect of the new reporting requirements can be 
known. 

This vear, for the first time, under the regulations of the Commis- 
sioner, Soeiaetiede are required to report all payments of dividends 
regardless of amount, and the recipient taxpayer is required to itemize 
all dividends received. 

No opportunity has yet been afforded to judge the efficacy of these 
measures in minimizing the evil at which the proposed withholding is 
directed. Until that is known, we think your committee is not in a 
position to gage the extent of the evil, and to measure the benefits of 
the proposal against the hardships involved in it. 

I come now, Mr. Chairman, to the matter of the penalty for filing 
consolidated returns. 

The railroads have frequently urged your committee, and have 
urged the Ways and Means Committee of the House, to repeal the 
2-percent penalty for filing consolidated returns. 

In practical effect, the impact of this penalty is, of course, increased 
sharply as the corporate tax rates rise. 

We think the penalty without justification in any event, but when 
consideration is being given to a bill which would place the combined 
corporate normal and surtax at 52 percent, it is especially important, 
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Cy 


we think, that your attention be directed to the fact that the com- 
bined rate under such a measure would reach 54 percent in the case 
of consolidated returns, and leave a bare 46 percent of net earnings 
available for corporate purposes. 

The exigencies of the present situation impel us again to urge the 
repeal of this penalty. 

It may be taken for granted, we suppose, that under existing 
emergency conditions and the consequent revenue needs of the Gov- 
ernment, the combined corporate normal and surtax rate will be fixed 
at the maximum figure deemed consonant with the preservation of a 
sound and vigorous economy. 

If this is so, it follows that the exaction of a penalty of two addi- 
tional percentage points in the rate would, in many cases, carry the 
rate to a level higher than the maximum regarded by Congress as 
justifiable. And yet consolidated returns are consonant with the prin- 
ciple of levying taxes according to the true net income of a single 
enterprise, and they have, as we understand it, been favorably regarded 
by the Treasury from an administrative standpoint. 

The imposition of a penalty for filing consolidated returns is par- 
ticularly inappropriate in the case of railroads. Most of the railroad 
systems, as I have already pointed out, have of necessity been built 
up through a combination of a number of comparatively small rail- 
roads. 

By reason of sundry controlling factors, including in many instances 
the requirement of State law, it has often been impossible to effectuate 
integration through consolidation or merger. 

The continuance of subsidiary corporate entities has frequently 
been a practical and a legal necessity, and the acquired properties in 
such cases have been integrated into the operating system through 
long-term leases or by other means. 

Multiple corporate entities within a single railroad system have 
thus resulted as an incident of the process of evolving a limited num- 
ber of railroad systems capable of rendering a national transportation 
service in accordance with the requirement of the national economy 
and the dictates of the national transportation policy. 

At times in the past Congress has recognized the special situation 
of the railroads with reference to consolidated returns. 

Thus, when consolidated returns were abolished insofar as other 
businesses were concerned, by the Revenue Act of 1934, railroads, 
because of their special situation, were still permitted to file them. 

In 1934—from 1934 to 1939, railroad companies alone were per- 
mitted to file consolidated returns, and in 1940 and 1941 railroads 
alone were permitted to file consolidated returns with respect to 
normal taxes and surtaxes, other corporations being confined to con- 
solidated returns for the purpose of excess-profit taxes alone. 

During the latter years mentioned no penalty was exacted. We 
think that on principle the penalty should be removed as to all 
corporations, but, in any event, we submit that the particular situa- 
tion of the railroad industry should be recognized under present 
conditions, and the penalty eliminated as to that industry. 

I come now, Mr. Chairman, to a point which I will touch very 
lightly, and ask leave to have copied in the record an additional 
statement. 

Senator Byrp. Yes. 
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Mr. Fort. We understand that your committee may conclude to 
defer until next year any revision of the excess-profits-tax law of 
1950, but that suggestions for revision are acceptable now for con- 
sideration at such time as that act may come under review. 

The railroads do not urge that the Excess Profits Tax Act be 
reconsidered at this time. They are in accord with the thought that 
the matter would be better deferred until there has been more adequate 
experience under the act as it now stands. 

Senator Miturkin. We thought that the railroads were fairly well 
satisfied with what we did. 

Mr. Fort. That is entirely correct, Senator. The point— 

Senator MiLuikin. We went to extraordinary pains to take care of 
the situation and—that is the railroad situation and the public utility 
situations. 

Mr. Fort. The point I have in mind to be considered for amendment 
in the future is a technical point, having nothing to do with the 
philosophy of the law as it is written. I will make that clear in just a 
minute. We are concerned that at an appropriate time consideration 
be given to a clarifying amendment having to do with the status of the 
long-term lessor and lessee railroad companies with respect to the 
availability of consolidated returns. 

The apprehension is that, under the technical provisions of the 
Excess Profits Tax Act, consolidated returns may be available to those 
corporations only in the event that the lessee, that is, the operating 
company, foregoes the public utility excess-profits credit provided for 
by section 448 of the act. 

It is not believed that any such result was anticipated or intended. 

A simple clarifying amendment would prevent it. I do not wish to 
go at length into the matter here and now, but I ask that there be 
incorporated at this point in the record a brief statement with respect 
to it, as a part of my testimony. 

May I have that permission, Mr. Chairman? 

Senator Byrn. It will be incorporated, sir. 

(The matter referred to is as follows:) 


Section 448 of the Internal Revenue Code provides an alternative excess 
profits credit for regulated public utilities. This credit, in the case of railroads, 
is measured by a return of 6 percent upon net assets, after allowance for normal 
tax and surtax liabilities. To be entitled to this alternative credit a railroad 
corporation must be engaged as a common carrier in the furnishing or sale of 
transportation by railroad, subject to the jurisdiction of the Interstate Commerce 
Commission, and at least 80 percent of its gross income (computed without 
regard to dividends and capital gains and losses) must be derived from the furnish- 
ing or sale of transportation by railroad (sec. 448 (c) (3); 448 (d)). 

Section 141 of the Internal Revenue Code, as amended by the Excess Profits 
Tax Act of 1950, provides for the filing of consolidated returns by affiliated 
corporations which are regulated public utilities within the meaning of section 448. 

We believe that the law should be clarified to make certain that a lessor railroad 
corporation which leases substantially all of its property to an operating lessee 
railroad corporation which utilizes the public utility credit may be joined with 
such lessee in the filing of a consolidated return. Although the lessor company 
is subject to the jurisdiction of the Interstate Commerce Commission, and its 
properties are operated by the lessee as integral parts of its system in the furnishing 
or sale of transportation by railroad, and its revenues, in the form of rental, 
derive from such operation, nevertheless the lessor does not itself operate the 
property and it does not derive its revenues directly from the furnishing or sale 
of transportation. It should be made clear that section 141 of the code does not 
preclude the lessee from joining the lessor in a consolidated return, except at the 
sacrifice of the alternative credit to which the lessee is entitled under section 448. 
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It is believed that Congress did not intend that the consolidated return pro- 
visions applicable in the case of these lessor-lessee railroad relationships should 
operate as a barrier to the availability to the lessee of the special public utility 
credit, or that utilization of that credit by the lessee should preclude a consolidated 
return. 

As has already been stated, most of the major railroad systems today are the 
result of the combination of a number of comparatively small railroads. In many 
cases, substantial obstacles have prevented the merger and consolidation of these 
smaller companies into one large corporation. Among these obstacles are State 
laws; franchise rights; rights of minority stockholders; and mortgage, lease, and 
contract provisions. As a result of these and other considerations, the major rail- 
road systems of the country have developed, not only by mergers and consolida- 
tions, but in substantial part through long-term lease arrangements. 

Under an arrangement of the latter type, the company which owns the properties 
leases them for a long period of vears to an operating company. Thereafter, the 
lessor ceases operations, although it continues its corporate existence, receiving 
rental for the use of its properties ordinarily measured by the requirements of 
interest on the indebtedness of the lessor and dividends on its capital stock. 

The lessee takes over the complete management and control of the properties 
of the lessor and incorporates them into its railroad system. The facilities of the 
lessor and lessee become integrated parts of a single unified system. It is then 
not possible to determine for any given period of operation the amount of income 
attributable to the operations of the leased properties and the amount attributable 
to the operations of the properties owned by the lessee. Revenues and expenses 
have become amalgamated. The properties of the respective corporations are 
regarded as a unit by the Interstate Commerce Commission for rate making and 
other regulatory purposes and the value of the properties of the lessor is included 
in the rate base of the lessee, the operating company. 

There is thus presented the typical case for a consolidated return and there is 
certainly no reason why it should be available only at the cost to the lessee of the 
alternative public-utility credit. 

It is accordingly urged that section 448 (d) be amended by adding at the end 
thereof a clarifying provision that, for the purposes of section 448 and of section 
141, a railroad corporation which has leased substantially all of its property to a 
common carrier shall be deemed to be a common carrier engaged in the furnishing 
or sale of transportation and that the rents receivable under such a lease shall be 
considered to be derived from the furnishing or sale of transportation. 

Under such an amendment any possible impediment to consolidated returns 
would be removed where at least 80 percent of the lessor’s income was derived 
from rentals under the lease. 

The untoward—and, it is believed, unintended—deprivation in the typical 
railroad lessor-lessee relationship of the right to file a consolidated return and 
utilize the regulated public-utility credit would be obviated. : 

The suggested amendment is submitted with confidence that it accords with 
the policv embodied in section 448 and eliminates a possible obstacle to the filing 
of consolidated returns which ought not to be interposed in the case of railroad 
leases of the character described. 

Mr. Fort. May I ask those of you who are following what I say 
in the written statement to turn to the bottom of page 13. There 
begins a discussion of the treatment of back mail pay. 

There is one additional matter which I am constrained to call to 
the attention of your committee because the railroads may become 
compelled at a somewhat later date to request an amendment of the 
tax bill with respect to it. The situation to which I refer is this: 

In February 1947 the railroads filed an application with the Inter- 
state Commerce Commission seeking additional compensation for 
the carriage of mail, and in December of that year the Commission 
found that the rates in effect were unduly low, and awarded an interim 
increase of 25 percent, continuing the case for the determination of 
the amount of its final award. 

After protracted proceedings, a final award was made in December 
1950 in the amount of $312 million which included the 25-percent 
interim increase theretofore granted. 
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Senator Byrp. What was that percentagewise? om 

Mr. Fort. What was that percentagewise? It was in the neighbor- 
hood of 50 percent altogether in the final award; 25 percent as an 
interim increase, and then an additional increase. 

Senator Byrp. The permanent increase was around 50 percent? 

Mr. Forr. Yes, sir. You will see figures that will sustain that in a 
moment, Mr. Chairman. 

Senator Byrp. All right. 


Mr. Forr. Amounts resulting from the interim increase of 25 per- 
cent, which in round figures totaled $160,000,000, were received by the 
railroads in the several years 1947 to 1950, in which the services were 
rendered, and were included in the tax returns for those respective 
years. 

The remainder of the award, namely, $152,000,000, 
additional compensation for the services rendered 
to 1950. 

In other words, the additional amounts payable under the final 
award merely supplement the payments made in each of the years 
involved under the interim award, which latter amounts, 
were included in the income in each of the respective years. 

In December 1950 the railroads submitted to the Commissioner of 
Internal Revenue a request for a ruling that the additional pay 
awarded in 1950 is properly to be accrued for Federal income-tax 
purposes in the years during which the services were rendered, namely, 
1947, 1948, 1949, and 1950. This request is still pending. 

We think the case clearly is one for administrative handling, 
particularly in view of the fact that in his most recent ruling con- 
cerning the accrual of back mail pay, the Commissioner 
the airlines, which had obtained a like award from the Civil Aero- 
nautics Board, to account for the revenues in the years in which the 
service was performed. 

The railreads are under legal obligation to transport mail pursuant 
to the provisions of the Railway Mail Pay Act, and by the express 
terms of the act are entitled to receive fair and reasonable compensa- 
tion for such transportation. 

Certainly for tax purposes the railroads should be permitted to 
allocate to the years in which the service was rendered the payments 
made at a later date but representing compensation for that service. 

A measure of hardship will be involved even in the event of a 
favorable administrative ruling in that interest will be payable upon 
the deficiencies involved. This interest factor, 
increasing importance with the passage of time. 

In these circumstances, should a ruling be much longer delayed, 
or should an unfavorable ruling be made by the Commissioner, the 
railroads will seek an opportunity to urge an amendment of the tax 
bill to afford legislative relief. 

We are hopeful, however, that the matter may shortly 
of through an administrative ruling. 

That concludes my statement, sir. 

Thank you for your courtesy. 

Senator Byrp. Thank you very much, Mr. Fort. 

(The prepared statement of J. Carter Fort follows: 
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STATEMENT OF J. CARTER Fort, VICE PRESIDENT AND GENERAL COUNSEL OF 
THE ASSOCIATION OF AMERICAN RAILROADS 


My name is Carter Fort. I am a lawyer with offices and residence in Wash- 
ington, D. C. I appear here for the Association of American Railroads, of which 
I am vice president and general counsel. That association is a voluntary non- 
profit organization including in its membership almost all of the elass I railroads 
of the United States—that is to say, railroads having annual operating revenues 
of $1,000,000 or more. Its membership comprises railroads operating approxi- 
mately 95 percent of the road mileage of all railroads in the United States and 
having approximately 95 percent of the total gross revenues of all the rail carriers 
of the country. 

I shall confine myself to the discussion of a limited number of the features of the 
pending tax legislation which are of special concern to the railroads. 


° THE CORPORATE TAX RATE 


The first subject I shall discuss is the matter of the corporate tax rate. 

It goes without saying that rail transportation is a primary essential to both 
the civilian economy and the national defense. In the present emergeney period, 
the railroads are called upon to undertake a heavy program of capital expansion, 
through acquisition, at current high costs, of large numbers of new freight cars 
and much additional motive power and the enlargement of their fixed properties 
to meet the exigencies of the present and prospective emergency. 

There are only two sources of funds for capital expenditure, namely, investment 
capital and earnings. In the case of the railroads, the availability of investment 
“apital under existing conditions is in, large measure limited to borrowings for 
expenditures for unencumbered new equipment, because fixed property is already 
mortgaged and the level of railroad earnings is not such as to attract equity 
capital. At the now existing burdensome level of corporate tax rates, the availa- 
bility of earnings as a source of funds is severely, even critically, restricted by the 
circumstance that it takes $1.90 of net income to produce $1 for capital expendi- 
ture, after deduction of 47 percent for Federal income taxes. 

In these circumstances, it will hardly be a cause for surprise that the railroads 
view with great concern the provision of the House bill, H. R. 4473, which would 
exact in the form of Federal income taxes more than one-half of each dollar of net 
income, and would, indeed, carry the rate to the unprecedented level of 52 percent. 
Just how the railroads could carry such a tax burden and at the same time meet 
the imperative requirements of the present emergency it is difficult to comprehend, 

The railroads, therefore, associate themselves with those who have appeared 
before your committee in opposition to any further increase in the corporate 
tax rate. 

In the case of the railroads, the menace of an insupportable burden of Federal 
income taxes is even more serious than in the case of general industry. To some 
extent, at least, industries in general are in a position to ride with the business 
cycle, through curtailment of operations and adjustment of price as circumstances 
may indicate. Railroads do not have the same freedom to discontinue or curtail 
operations, even though they be unprofitable, nor can they adjust their charges 
to variations in their costs without prior authorization of sundry regulatory 
agencies, with the inevitable procedural delays involved in the process. 

The regulatory system under which the railroads operate not only requires 
that the price of their services be fixed but also affects nearly all their other ac- 
tivities. Under that system the railroads, during the 30-year period 1921-50, 
have had to function on an average rate of return on depreciated investment of 
approximately 3.64 percent. In the decade of the 1940’s, which included the 
peak World War II traffic years, the rate of return averaged 4.11 percent, while 
in the decade ending with 1939, the average was only 2.30 percent. During the 
five postwar years, 1946-50, when business activity was great and corporate 
earnings in general were at a high level, the rate of return for the railroads average 
onlv 3.51 percent. 

With this history in mind, it is small cause for wonder that equity capital is 
largely unavailable to the railroads and that earnings must be looked to as a 
principal source of funds for railroad upkeep and expansion. In view of the 
imperative current need for adequate maintenance and substantial expansion 
of the railroad plant, we respectfully suggest that nothing short of the most dire 
necessity could justify an increase in the rate of Federal income taxes imposed 
upon the railroads. The present rates are all but insupportable. In our con- 
sidered judgment, there is no justification for entertaining a proposal to take 
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away in Federal income taxes more than one-half of corporate net income, as is 
proposed in H. R. 4473. 

By the same token, we oppose the increase in the over-all ceiling upon Federal 
taxes from 62 percent to 70 percent, as provided in the House bill. 

Highly objectionable also, in our view, is the retroactive feature of the House 
bill, whereby the increased rates would apply beginning January 1 of this year, 
although it seems certain that the tax bill will not be enacted until September or 
even later. In the case of individuals, the House bill avoids retroactivity by in 
effect deferring until September the proposed increase in rates. It is certainly 
no less important that retroactivity be avoided in the case of corporations. As 
to the railroads, their books are kept on the accrual basis and their budgets are 
on the basis of current tax rates, allocating to capital improvements revenues not 
needed to meet operating expenses, taxes, interest, and relatively minor distribu- 
tions to stockholders by way of dividends. A retroactive increase in taxes can 
hardly fail to bring about serious curtailment in capital improvements already 
planned and even already actually in progress. Obviously such a result would 
not be in the interest of national defense. 

There is another feature of a retroactive tax increase, in its application to 
railroads, which should not be overlooked. The charges received by railroads 
for their services are fixed by governmental authorities, and this, of course, is 
generally true also of the charges of all public utilities. The level of such charges 
is not fixed, and could not be fixed, with any reference to a possible retroactive 
increase in taxes which might be accomplished by a law to be enacted at some 
future date. Neither could increases in railroad charges, granted subsequent 
to the enactment of the tax law, be made retroactive to correspond to the retro- 
active tax increase. Thus, a grossly inequitable situation would arise, which 
would not only work an irreparable injury to the railroads but would also operate 
adversely to the public interest in an adequate and efficient national transportation 
system. If a policy is to be adopted of making tax increases retroactive it will 
render difficult, if not virtually impossible, any orderly and constructive regulation 
of railroad rates and the rates of other uilities by the governmental agencies which 
have been set up for that purpose. 


THE SINGLE SURTAX EXEMPTION 


I come now to the single surtax exemption provisions of the House bill. 

As we understand it, a principal purpose of the provision in section 123 of the 
House bill, restricting a group of affiliated corporations to a single surtax exemp- 
tion and a single minimum excess-profits credit, is to prevent tax avoidance 
through the artificial division of a single enterprise into a number of so-called 
split-off or spin-off corporations created to obtain the benefit of a separate surtax 
exemption and a separate excess-profits credit for each. The Report of the 
Ways and Means Committee of the House indicates that the split-off device came 
into considerable use during World War II and may be expected to become more 
prevalent under the incentive of current high corporate tax rates. 

We do not quarrel with a purpose to curtail tax avoidance through artificial 
division of a single enterprise into a chain of separate corporate entities, but the 
provision of the House bill reaches far beyond such a purpose. It would reach 
many corporate set-ups of long standing created as a result of legal requirements 
or by reason of wholly legitimate business considerations quite apart from tax 
avoidance. 

In the case of the railroads, virtually all of these corporate relationships are of 

long standing and antedate any possible motive to split off corporations for tax- 
avoidance purposes. 
Public convenience and necessity require that railroads operate across State 
lines. But the provisions of law in some States have necessitated, as a practical 
matter, the existence of subsidiary corporations. For example, where a State 
has prohibited railroad property from being owned by a foreign corporation or 
has refused to grant the power of eminent domain to foreign corporations, it is 
apparent that a separate corporation had to be continued or created under the 
laws of that State. The result has been that the major railroad systems of this 
country have developed not only by mergers but also by a process of leasing rail- 
road properties which form an integral part of the operating system of the lessee. 
In the railroad field, therefore, multiple corporate set-ups are the rule rather than 
the exception, but this is in no sense the result of artificial splitting off with an 
eye to the tax laws. 

We strongly urge, therefore, that if the single exemption feature of the House 
hill is to be retained it be modified to apply only to corporations created subsequent 
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to a specified date; say, October 8, 1940, the date of enactment of the Second 
tevenue Act of 1940, when the World War II excess-profits tax was first imposed. 
Prior to that date there could have been no motive for corporate split-offs for the 
purpose of obtaining additional exemptions or credits. We would also suggest 
further amendment to make the single exemption provision inapplicable to 
corporations created after the date selected in those instances where it is shown to 
the satisfaction of the Commissioner that the corporation was created for legitimate 
business purposes other than tax avoidance. 

Thus amended, section 123 of the House bill would be confined in its scope to 
the effectuation of a purpose to discourage split-offs for tax avoidance and the 
section would not be applicable where no element of tax avoidance is involved. 


WITHHOLDING ON DIVIDENDS AND INTEREST 


The railroads are in complete agreement with the premise that taxes should be 
paid upon all taxableincome and that all reasonable means should be used to 
prevent an escape from the payment of taxes either by individuals or cor- 
porations and whether as a result of underreporting of dividends and interest 
or otherwise. However, they question the advisability of further transferring 
the tax-collecting function from the Treasury to corporations. 

There is no question, it seems to us, but that serious hardship will result in 
many instances from the want of relationship between the amount withheld and 
the amount of taxes due, if any. Many taxpayers will be put to the necessity 
of procuring refunds and will be deprived of the use of their money, at least for 
a& season. 

In important instances, indeed, overwithholding would be inevitable. A case 
in point is the payment of dividends to corporations. These dividends are tax- 
able to the extent of 15 percent of their amount. Assuming a combined normal 
tax and surtax rate as high, even, as the 52-percent rate proposed in the House 
bill, the tax would not exceed 7.8 percent, yet 20 percent would be withheld. 
In many instances this result, and the attendant delay in obtaining a refund, 
would seriously impair the working capital of the recipient corporation. This 
situation would seriously affect many railroads. To ameliorate this particular 
hardship it would seem that, if withholding on dividends is to be required, the 
corporate recipient of dividends should be permitted to set off the amount with- 
held against any amount due from such corporation as income or payroll taxes, 
along the lines of the provision in the House bill with respect to tax-exempt 
organizations. 

The House bill would exempt from withholding, among other things, interest 
on equipment-trus. certificates. The report of the Wavs and Means Committee 
of the House indieates that the reason for exemption of equipment-trust certifi- 
cates from the requirement of withholding is that they are ordinarilv held by 
corporations. Conditional-sales agreements are widely used by railroads in 
financing the acquisition of new equipment. Thev serve in that connection the 
same purpose as equipment-trust agreements. Like equipment-trust certificates, 
they are ordinarily held by corporations. Unpaid balances on such agreements 
entered into by railroads aggregated slightly in excess of $392 million as of 
December 31, 1950. .We urge that, if a withholding requirement is to be retained 
in the bill, the exemption with respect to interest on equipment-trust certificates 
be enlarged to include interest pavable under conditional-sales agreements. 

sut we think that in any event the requirement of tax withholding as proposed 
in the House bill should be deferred until the effect of the new reporting require- 
ments can be known. This vear, for the first time, under regulations of the 
Commissioner, corporations are required to report all payments of dividends, 
regardless of amount, and the recipient taxpaver is required to itemize all dividends 
received. No opportunitv has been afforded as vet to judge the efficacy of these 
measures in minimizing the evil at which the proposed withholding is directed. 
Until that is known, we think vour,committee is not in a position to gage the 
extent of the evil and to measure the benefits of the proposal against the hardships 
inherent in it. 


THE PENALTY FOR FILING CONSOLIDATED RETURNS 


The railroads have frequently urged upon your committee and upon the 
Ways and Means Committee of the House repeal of the 2-percent penalty for 
filing consolidated returns. In practical effect, the impact of this penalty is 
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of course, increased sharply as the corporate tax rates rise. We think the penalty 
without justification in any event; but, when consideration is being given io a 
bill which would place the combined corporate normal and surtax rate at 52 per- 
cent, it is especially important, we think, that your attention be directed to the 
fact that the combined rate under such a measure would reach 54 percent in the 
case of consolidated returns and leave a bare 46 percent of net earnings available 
for corporate purposes. 

The exigencies of the present situation, therefore, impel us to again urge the 
repeal of this penalty. 

It may be taken for granted, we suppose, that under existing emergency con- 
ditions and.the consequent revenue needs of the Government the combined ecor- 
porate normal and surtax rate will be fixed at the maximum figure deemed conso- 
nant with the preservation of a sound and vigorous economy. It this be so, it 
follows that the exaction of a penalty of two additional percentage points in the 
rate would in many cases carry the rate to a level higher than the maximum re- 
garded by Congress as justifiable. And yet consolidated returns are consonant 
with the principle of levying taxes according to the true net income of a single 
enterprise, and they have, as we understand, been favorably regarded by the 
Treasury from the administrative standpoint. 

The imposition of a penalty for filing consolidated returns is particularly inap- 
propriate in the case of the railroads. Most of the major railroad systems, as 
already pointed out, have of necessity been built up through the combination of a 
number of comparatively small railroads. By reason of sundry controlling factors, 
including in many cases the requirements of State law, it has often been impossible 
to effectuate integration through consolidation or merger. The continuance of 
subsidiary corporate entities has frequently been a practical or a legal necessity, 
and the acquired properties in such cases have been integrated into the operating 
system throuzh long-term leases or by other means. Multiple corporate entities 
within a single railroad system have thus resulted as an incident to the process of 
evolving a limited number of railroad systems capable of rendering a national 
transportation service in accordance with the requirements of the national 
economy and the dictates of the national transportation policy. 

At times in the past, Congress has recognized the special situation of the rail- 
roads with reference to consolidated returns. Thus, when consolidated returns 
were abolished insofar as other businesses were concerned by the Revenue Act of 
1934, railroads, because of their special situation, were still permitted to file them. 
From 1934 to 1939 railroad companies alone were permitted to file consolidated 
returns, and in 1940 and 1941 railroads alone were permitted to file consolidated 
returns with respect to normal taxes and surtaxes, other corporations being con- 
fined to consolidated returns for purposes of excess-profits taxes. During the 
latter years mentioned, no penalty was exacted. 

We think thac on principle the penalty should be removed as to all corporations, 
but in any event we submit that the particular situation of the railroads should be 
recognized under present conditions and the penalty eliminated as to them. 


A SUGGESTED AMENDMENT OF THE EXCESS PROFITS TAX ACT OF 1950 


We understand that your committee may conclude to defer until next year any 
revision of the Excess Profits Tax Act of 1950 but that suggestions for revision are 
acceptable now for consideration at such time as that act may come under review. 
The railroads do not urge that the Excess Profits Tax Act be considered now. 
They are in accord with the thought that the matter would better be deferred until 
there has been more adequate experience under the act as it stands. They are 
concerned, however, that at the appropriate time consideration be given to what 
may be a serious defect in the act as it affects them in one important respect. It 
has to do with the status of long-term lessor and lessee railroad companies with 
respect to the availability of consolidated returns. The apprehension is that under 
the technical provisions of the Excess Profits Tax Act consolidated returns may be 
available to these corporations only in the event the lessee (the operating company 
foregoes the public-utility excess-profits credit provided for by section 448 of the 
act. 

It is not believed that such a result was anticipated or intended. A simple 
clarifying amendment would prevent it. I do not seek to go at length into the 
matter here and now, but ask that a brief statement with respect to it be incor- 
porated at this point in the record as a part of my testimony. 

(The statement to be copied into the record, but not read, is as follows: 
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PROPOSED AMENDMENT OF SECTION 448 OF THE EXCESS PROFITS TAX ACT OF 1950 
IN RESPECT OF CERTAIN LESSOR RAILROAD CORPORATIONS 


Section 448 of the Internal Revenue Code provides an alternative excess-profits 
credit for regulated public utilities. This credit, in the case of railroads, is 
measured by a return of 6 percent upon net assets after allowance for normal tax 
and surtax liabilities. To be entitled to this alternative credit a railroad corpora- 
tion must be engaged as a common carrier in the furnishing or sale of transporta- 
tion by railroad, subject to the jurisdiction of the Interstate Commerce Com- 
mission, and at least 80 percent of its gross income (computed without regard to 
dividends and capital gains and losses) must be derived from the furnishing or 
sale of transportation by railroad (sec. 448 (c) (3); 448 (d)). 

Section 141 of the Internal Revenue Code, as amended by the Excess Profits 
Tax Act of 1959, provides for the filing of consolidated returns by affiliated 
corporations which are regulated public utilities within the meaning of section 448. 

We believe that the law should be clarified to make certain that a lessor railroad 
corporation which leases substantially all of its property to an operating lessee 
railroad corporation which utilizes the public-utility credit may be joined with 
such lessee in the filing of a consolidated return. Although the lessor company 
is subject to the jurisdiction of the Interstate Commerce Commission, and its 
properties are operated by the lessee as integral parts of its system in the furnish- 
ing or sale of transportation by railroad, and its revenues, in the form of rental, 
derive from such operations, nevertheless the lessor does not itself operate the 
property and it does not derive its revenues directly from the furnishing or sale 
of transportation. It should be made clear that section 141 of the code does not 
preclude the lessee from joining the lessor in a consolidated return, except at the 
sacrifice of the alternative credit to which the lessee is entitled under section 448. 

It is believed that Congress did not intend that the consolidated return pro- 
visions applicable in the case of these lessor-lessee railroad relationships should 
operate as a barrier to the availability to the lessee of the special public-utility 
credit, or that utilization of that credit by the lessee should preclude a consoli- 
dated return. 

As has already been stated, most of the major railroad systems today are the 
result of the combination of a number of comparatively small railroads. In 
many cases, substantial obstacles have prevented the merger and consolidation 
of these smaller companies into one large corporation. Among these obstacles 
are State laws; franchise rights; rights of minority stockholders; and mortgage, 
lease, and contract provisions. As a result of these and other considerations, 
the major railroad systems of the country have developed not only by mergers 
and consolidations but in substantial part through long-term lease arrangements, 

Under an arrangement of the latter type the company which owns the properties 
leases them for a long period of years to an operating company. Thereafter the 
lessor ceases operations, although it continues its corporate existence, receiving 
rental for the use of its properties ordinarily measured by the requirements of 
interest on the indebtedness of the lessor and dividends on its capital stock. 

The lessee takes over the complete management and control of the properties 
of the lessor and incorporates them into its railroad system. The facilities of the 
lessor and lessee become integrated parts of a single unified system. It is then 
not possible to determine for any given period of operation the amount of income 
attributable to the operations of the leased properties and the amount attributable 
to the operations of the properties owned by the lessee. Revenues and expenses 
have become amalgamated. The = of the respective corporations are 
regarded as a unit by the Interstate Commerce Commission for rate-making an 
other regulatory purposes, and the value of the properties of the lessor is included 
in the rate base of the lessee, the operating company. 

There is thus presented the typical case for a consolidated return, and there is 
certainly no reason why it should be available only at the cost to the lessee of the 
alternative public-utility credit. 

It is accordingly urged that section 448 (d) be amended by adding at the end 
thereof a clarifying provision that, for the purposes of section 448 and of section 
141, a railroad corporation which has leased substantially all of its property to a 
common earrier shall be deemed to be a common carrier engaged in the furnishing 
or sale of transportation and that the rents receivable under such a lease shall be 
considered to be derived from the furnishing or sale of transportation. 

Under such an amendment any possible impediment to consolidated returns 
would be removed where at least 80 percent of the lessor’s income was derived 
from rentals under the lease. 
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The untoward and, it is believed, unintended deprivation in the typical railroad 
lessor-lessee relationship of the right to file a consolidated return and utilize the 
regulated public-utility credit would be obviated. 

The suggested amendment is submitted with confidence that it accords with 
the policy embodied in section 448 and eliminates a possible obstacle to the 
filing of consolidated returns which ought not to be interposed in the case of 
railroad leases of the character described. 

(End of statement to be copied into the record but not read.) 


ALLOCATION FOR TAX PURPOSES OF BACK MAIL PAY TO THE YEARS IN WHICH THE 
MAIL WAS TRANSPORTED 


There is one additional matter which I am constrained to call to the attention 
of your committee because the railroads may be compelled at a somewhat later 
date to request an amendment of the tax bill with respect to it. The situation to 
which I refer is this: 

In February 1947 the railroads filed an application with the Interstate Com- 
merce Commission seeking additional compensation for the carriage of the mail, 
and in December of that year the Commission found that the rates in effect were 
unduly low and awarded an interim increase of 25 percent, continuing the case 
for determination of the amount of its final award. After protracted proceedings 
a final award was made in December 1950 in the amount of $312 million, which 
included the 25-percent interim increase theretofore granted. 

Amounts resulting from the interim increase of 25 percent, which in round 
figures totaled $160 million, were received by the railroads in the several years 
1947 to 1950, in which the services were rendered, and were included in the tax 
returns for those respective years. The remainder of the award—namely, about 
$152 million—represents additional compensation for the same services rendered 
in the period 1947-50. In other words, the additional amounts payable under the 
final award merely supplement the payments made in each of the years involved 
under the interim award, which latter amounts, as stated, were included in income 
in each of the respective vears. 

In December 1950 the railroads submitted to the Commissioner of Internal 
Revenue a 1equest for a ruling that the additional mail pay awarded in 1950 is 
properly to be accrued for Federal income-tax purposes in the vears during which 
the services were rendered; namely, 1947, 1948, 1949, and 1950. This request is 
still pending. 

We think the case clearly one for administrative handling, particularly in 
view of the fact that in his most recent ruling concerning the accrual of back 
mail pay the Commissioner authorized the airlines, which had obtained a like 
award from the Civil Aeronautics Board, to account for the revenues in the years 
in which the service was performed. 

The railroads are under legal obligation to transport the mails pursuant to the 
provisions of the Railway Mail Pay Act, and by the express terms of the act are 
entitled to receive fair and reasonable compensation for such transportation. 
Certainly for tax purposes the railroads should be permitted to allocate to the 
years in which the service was rendered the payments made at a later date but 
representing compensation for that service. 

A measure of hardship will be involved even in the event of a favorable adminis- 
trative ruling, in that interest will be payable upon the deficiencies involved. 
This interest factor, of course, becomes of increasing importance with the passage 
of time. 

In these circumstances, should a ruling be much longer delayed, or should an 
unfavorable ruling be made by the Commissioner, the railroads will seek an 
opportunity to urge an amendment of the tax bill to afford legislative relief. 
We are hopeful, however, that the matter may shortly be disposed of through an 
administrative ruling. 


Senator Byrp. The next witness is Mr. William Neff. 
Mr. Neff, will you identify yourself to the reporter, please? 
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STATEMENT OF WILLIAM NEFF, SECRETARY AND GENERAL 
MANAGER, THE VANCE CO., INC. 


Mr. Nerr. Senator Byrd, and gentlemen of the committee, I am 
William Neff, secretary and general manager of the Vance Co., Inc., 
of Chilhowie, Va. 

Senator Byrp. Mr. Neff, you have been assigned 10 minutes. 

Mr. Nerr. I think that will be enough, thank you, Senator Byrd. 

Senator Byrp. Proceed. 

Mr. Nerr. I am speaking for the Vance Co. of Chilhowie, Va., 
which is a small company, operating 12 retail stores in the southwest 
part of the State’s agricultural section. 

The company is, itself, an operating and also a parent corporation. 
It owns a hundred percent of five companies and less than 95 percent 
of—considerably less than 95 percent—two others. 

The company has a sales volume of a little less than $3 million; its 
capital is $835,000, and it has 174 stockholders, no 1 of which 
well, the largest stockholder owns 14 percent of the stock, and the 
others lesser amounts, and the stockholders are widely separated in the 
different counties in which we operate. They are not concentrated. 

I am submitting a statement for the benefit of the committee, and 
attaching to it sheets which show the relation of the parent company to 
the subsidiary, and also showing the sales, the net taxable income, and 
the income taxes for the year 1950. 

Senator Byrp. What you do not cover in your oral statement will 
be included in the record. 

Mr. Nerr. Yes. 

I will not, of course, give that orally, but it is attached to the state- 
ment, and showing the effect of the House bill H. R. 4473, especially 
section 123 on our taxes. 

Our position is that we are not opposing the increase in corporate 
income taxes due to the higher rates that are proposed in H. R. 4473 
if the increased revenue is needed and necessary to pay for the defense 
of our country. 

We favor meeting these costs on a pay-as-you-go basis so as to 
avoid increasing the national debt and further inflation. The pro- 
posed increased rates alone, not counting 123, would mean for our 
eight companies an increase in our Federal income tax of about 25 
percent as compared with 7 taxes in 1950. This is a heavy increase, 
but we are willing to bear it if it is necessary, and if other taxpayers 
are required to carry their bart of the burden. 

We would prefer that economies in Government expenditures be 
effected to make possible a smaller increase in taxes. 

We need this extra money badly to replace equipment and to pay 
debts which we have incurred to carry inventories at inflated prices 
now prevailing. 

I would express the hope that the committee may find it possible 
to balance the budget at lower tax rates than those proposed. 

We wish, however, to register our emphatic opposition to the pro- 
visions of section 123 as applied to “related corporations,”’ especially 
as defined in the bill, section 123, as members of a group of corpora- 
tions, 95 percent or more of the stock of which is owned by one cor- 
poration of the group. This section — that for all the members 
of such a group, there shall be only one $25,000 exemption for surtax. 
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Senator MILLIKIN. 
organized? 

Mr. Nerr. As I will bring out, they date back to the beginning, 
in 1907, and it has occurred through that period. Attached to my 
statement is a schedule showing just when each one was organized. 

The same provision is applicable to excess-profits tax, but our 
interest in that is purely theoretical at this time, although we would 
object to that in principle—we might get in those brackets sometime. 

We will illustrate the effect of this section by its application to our 
business, which I am treating as a case in question. 

As defined in section 123, the Vance Co. and five of its subsidiaries 
are related corporations. For these six companies as shown in the 
attached schedule, the Federal income tax in 1950 was about $43,000, 
using round figures. 

Under the rates proposed in H. R. 4473, under the rate change 
alone, this tax would be changed over 27 percent, and under the pro- 
visions of section 123 there would be a further increase of about 
$17,000 for those companies, or a total increase of 67 percent. 

Senator Mituikin. What degree of independence do your separate 
companies have? 

Mr. Nerr. | beg your pardon? 

Senator Miiuikin. What degree of independence do your separate 
companies have? 

Mr. Nerr. Each one has its own board of directors, its own officers, 
although the officers are interlocking to some extent. They do bring 
in local stockholders because we have stockholders in each locality. 
They have their own managers; they have generally local employees, 
and they are closely tied in with their community. 

In general, our ownership for part of them has succeeded the exist- 
ence of previous corporations that we acquired usually to bail out the 
owners who are not doing so well, and who want to sell out. 

Now we treat them, and we think of them, as community stores 
which are associated by over-all common policies 

Senator Miiuikin. They do not follow a rigid pattern of direction 
imposed by the mother company? 

Mr. Nerr. No. We do not operate on commonly called chain- 
store principles. We think of it as a group of stores rather than as a 
chain of stores. 

Senator Byrp. How many stores in all? 

Mr. Nerr. There are 12 altogether. 

As I just said, with the application of section 123, our taxes would 
be increased 67 percent over w hat they were in 1950, and the increase 
due to section 123 would be approximately 144 percent of the increase 
due to the aaa in rates, 

We submit that that is an excessive increase in taxation for such a 
group of companies. 

Now, answering Senator Millikin’s questions, I have a brief state- 
ment on the attached sheet, upon which is shown the relation of the 
subsidiaries to the Vance Co., the parent company. 

They were not set up as separate corporations for tax-avoidance 
purposes. The business policy of operating the stores in each loca- 
tion as separate corporations dates back to 1907 before any tax 
benefit existed. 


How long have your separate companies been 
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With one exception, each continued or succeeded existing corpora- 
tions. Each is located in a different town, and each is a community 
store with its own management, own employees, services, and com- 
munity responsibility. 

They are not operated on the chain-store principle, but as a group 
of community stores. 

Senator Byrp. Do you make purchases from a central point? 

Mr. Nerr. We make some group purchases, as a central—probably, 
oh, 20 percent of the purchases are bought asa group. The remainder 
are bought by the individual store management. 

Their status as separate tax entities has been recognized all these 
years. To change the rules of the game now, and to reverse estab- 
lished tax policy in regard to long-standing corporate relationships 
and impose such a heavy tax increase as is proposed in section 123 
seems unfair and unduly burdensome. 

If it were proposed in the bill to prevent future split-ups from getting 
tax advantages, we would have no objection. 

Our objection is to changing established tax policies in reference to 
corporations which have been set up for a long time. 

Senator Miiirkrn. You have a little difficulty there. I am in 
complete sympathy with the general purport of your statement. 
But when it comes to the future, if you have a future rule prohibiting 
what has happened in the past and, let us say, has become legitima- 
tized in the past, why then, the future companies are at a disadvantage 
against those that have been established that way. 

Mr. Nerr. Yes; except that it can be so defined, it seems to me that 
the purpose of tax avoidance can be distinguished from sound busi- 
ness reasons, not associated with that. 

I believe that principle is already in the law and it was incorporated 
in the Excess Profits Tax Act of 1940. 

Senator Mriurkin. You have the future group subject to discretion, 
and the past group not subject to discretion? 

Mr. Nerr. Well, it seems to me there is some obligation to existing 
corporate set-ups in the fact that they have been organized and they 
have operated under that basis. 

Senator MiLuIKIN. I agree with that. 

Mr. Nerr. And all of their commitments and everything have been 
made on that basis. 

Senator MiLurkin. I am in complete sympathy with that. 

Mr. Nerr. And those in the future would go into it with their 
eyes open and hence it seems to me, would be in a different status. 

understand it is estimated that the changes in section 123 would 
yield $55,000,000 additional revenue. This 1s a considerable sum of 
money, but it is small in comparison with the estimated yield of the 
whole bill, about three-quarters of 1 percent of the whole amount. 

It seems unreasonable that this comparatively small amount of 
revenue should be obtained by changing established rules to impose 
such a heavy increase on a limited group of taxpayers whose burden 
is already heavy. 

We feel that it would be more equitable to secure the needed revenue 
by collecting income taxes from some tax-exempt organizations, who 
are competing with us—I will not go into that. I think the committee 
has heard something about that. 
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There already exists a very considerable tax penalty—and I think 
this is a poimt—or liability due to the operation of such a group as 
separate corporations in the tax on 15 percent of intercompany 
dividends. 

Again, to illustrate by our company, there is in the taxable income 
of the Vance Co. for 1950 the amount of $19,729, which is 15 percent 
of dividends received from subsidiaries. 

The income on this amount at the 52 percent rate would be $10,259 

Now this seems a sufficient tax penalty incident to that kind of 
operation, without adding another $17,000 by changing the rules as 
proposed in section 123. 

In other words, we are already paying taxes because of our inter- 
company operations, a considerable amount of them, and to put this 
other on would be adding burdens on top of burdens. 

This is a statement which I hesitate to make, but I think it is true. 
As a matter of fact, section 123 may be characterized as a nuisance 
provision rather than a revenue-raising law. The tax yield has been 
estimated at $50 million. 

Well as a matter of fact, I think it would be very much smaller, 
very much smaller indeed. The burden imposed on the companies 
affected is so heavy that they would be compelled to change their 
corporation relationships and that would be so true that the yield from 
the bill, I think, would be very small indeed, and the result then of this 
enactment would not be the raising of revenue but just compelling a 
lot of companies to change corporate relationships which have been in 
existence for many years and which have sound reasons for existing, as 
illustrated by the gentleman who preceded me, and it is certainly in 
our case and I am sure many others. 

Senator Minuikin. Mr. Stam, how much revenue do they figure 
they can get under the House provisions? 

Nir. Sram. I think the estimate is $55,000,000. 

Senator MILLIKIN. $55,000,000. 

Mr. Nerr. My statement is that because of the changes that would 
be made that would be very much smaller. In fact, I think it would 
practically vanish, but we would have a lot of disturbance in corporate 
relationships. These are some of the reasons, and I can name many 
others—but I think my time is about up—why we oppose the changes 
in section 123. 

We respectfully request the committee to omit the provisions of that 
section which radically changes a long-standing tax policy and imposes 
such a burdensome tax increase on the related corporations affected by 
it. 

We repeat the hope that the committee may find it possible by 
economies in expenditures or by taxing presently tax- exempt business 
to even reduce the tax rates proposed in H. R. 447 

Senator Byrp. Thank you very much, Mr. Neff. The balance of 
your statement will be put in the record. 

(The statement of Mr. William Neff referred to follows:) 


‘ ° ° , ba] ‘ 
STATEMENT OF WILLIAM N. NEFF, SECRETARY AND GENERAL MANAGER OF THE 
VaNcE Co., INc., CHILHOWIE, VA. 


I am speaking for the Vance Co., Inc., of Chilhowie, Va., which is both an 
operating company and a parent corporation. It operates a fertilizer-mixing 
plant and retails hardware, farm, and building supplies. Its subsidiaries are all 
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located in southwest Virginia and operate retail stores selling similar lines of 
merchandise. The Vance Co. owns 100 percent of the stock of five companies 
and less than 95 percent of two others. 

I am submitting attached to this statement sheets showing the relation of these 
companies to the parent company and how they were acquired, and also a sheet 
showing for the year 1950 for each company, its sales, its net taxable income,the 
actual Federal income taxes for that year, and what those taxes would be under 
the rates and other provisions, especially section 123, of H. R. 4473. 

Our position is that we are not opposing the increase in corporation-income 
taxes due to the higher rates set up in H. R. 4473 if the increased revenue is 
needed and necessary to pay for the defense of our country. We favor meeting 
these costs on a pay-as-you-go-basis, so as to avoid an increased national debt 
and further inflation. 

The proposed increased rates alone would mean for our eight companies on 
our 1950 income an increase in Federal income taxes of $22,170.64, or a 24.7-percent 
increase compared with the actual taxes for 1950. This is a heavy increase. We 
are willing to bear it if it is necessary and if other taxpayers are required to carry 
their part of the burden. 

We would greatly prefer, however, that economies in Government expenditures 
be effected to make possible a smaller increase in these taxes. We need the money 
badly to replace old equipment and to pay debts incurred to carry inventories at 
inflated prices. I would express the hope that the committee may find it possible 
to balance the budget at lower tax rates than those proposed in H. R. 4473. 

We wish, however, to register emphatic opposition to the provisions of section 
123 as applied to “related corporations,”’ defined as the members of a group of 
corporations 95 percent or more of the stock of which is owned by one corporation 
of the group. This section provides that, for all the members of such a group, 
there shall be only one $25,000 exemption for surtax. The same provision is 
applicable to the excess-profits tax, but our interest in that is purely academic 
at this time, although we would oppose it in principle. 

We will illustrate the effect of this section by its application to our business. 
As defined in section 123, the Vance Co.*and five of its subsidiaries would be 
“related corporations.”’ For these six companies, as shown in the attached 
schedule, the Federal income tax in 1950 was $42,835.22. Under the rates pro- 
posed in H. R. 4473, this tax would be increased $11,746.97, or 27.4 percent. 
Under the provisions of section 123 there would be a further increase of $16,863.16, 
or a total increase of 66.8 percent over 1950. The increase due to section 123 is 
approximately 144 percent of the increase caused by the higher rates. We submit 
that this is an excessive increase in taxation for such a group of companies. 

On an attached sheet is shown the relation of the subsidiaries of the Vance Co. 
to the parent company. ‘They were not set up as separate corporations for tax- 
avoidance purposes. The business policy of operating the stores in each location 
as separate corporations dates back to 1907, before any tax benefit existed. With 
one exception, each continued or succeeded existing corporations. Each is 
located in a different town, and each is a community store with its own manage- 








ment, employees, services, and community responsibility. They are not operated 
on the chain-store principle, but as a group of community stores. Their status as 
separate tax entities has been recognized all these years. To change the rules of 


the game now, to reverse established tax policy in regard to long-standing corpora- 
tion relationships, and impose such a heavy tax increase as is proposed in section 
123 seems unfair and unduly burdensome. 

I understand it is estimated that the changes in section 123 would yield 
$55,000,000 additional revenue. This is a considerable sum of money, but small 
in comparison with the estimated yield of the whole bill, about three-fourths of 
1 percent of it. It seems unreasonable that this comparatively small amount 
of revenue should be obtained by changing established rules to impose such a 
heavy increase on a limited group of taxpayers whose burden is already heavy. 

We feel that it would be more equitable to secure the needed revenue by collecting 
income taxes from cooperatives and other tax-exempt business who now operate 
tax-free in direct competition with us. 

There already exists a very considerable tax penalty or liability due to operation 
of such group as separate corporations in the tax on 15 percent of intercompany 


dividends. Again to illustrate by our company, there is in the taxable income of 
the Vance Co. for 1950 the amount of $19,728.90, which is 15 percent of dividends 
received from subsidiaries. The income tax on this amount at the 52 percent rate 


proposed in H. R. 4473 would be $10,259.03. Is not this a sufficient tax penalty 
incident to such operation without adding another $17,000 by changing the rules 
as is proposed to be done by section 123? 
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As a matter of fact, section 123 may be characterized as a nuisance provision 
rather than a revenue-raising law. The tax yield would probably be very small, 
much less than the $55,000,000 estimated. The burden imposed by that section is 

») heavy that the groups affected would almost surely rearrange corporate re- 
lationships to save taxes. By operating as one corporation instead of separate 
corporations, the tax on intercompany dividends can be avoided; or, by disposing 
of a small part of the stock owned in subsidiaries, the provisions of section 123 
can be avoided. Either of such actions will result in making the net yield of the 
propose d change very small. The final result would be little revenue but trouble- 
some and undesirable changes in corporate set-ups which have been established and 
should be continued for sound business reasons. We submit that this change in 
tax law would have a serious nuisance effect, but would yield little net increase 
in revenue and should not be made. 

These are some of the reasons, and I could name others, if time permitted, 
why we oppose the proposed changes in section 123. We respectfully request 
the committee ta omit the provisions of that section, which radically changes 
long-standing tax policy and imposes such a burdensome tax increase on the re- 
lated corporations affected by it. We repeat the hope that the committee may 
also find it possible by economies in expendiutre or by taxing present tax-exempt 
business to reduce the tax rates proposed in H. R. 4473. 


HisToRY OF THE RELATION OF THE VANCE Co., INc., THE PARENT CoMPANY, 
AND ITS SUBSIDIARIES 


Corporation Z, which is the Vance Co., Inc., of Chilhowie, Va., was incorporated 
in 1920 as the successor of corporation X, a retail hardware business, which began 
in 1903 as a partnership, but became a corporation in 1912. Corporation Z in 
1926 merged with corporation Y, a farm-supply business in the same town, 
which began as a partnership in 1902 and was incorporated in 1907. 

Corporation Z and its subsidiaries are all located in different towns in the 
southwestern part of Virginia and are engaged in the retail selling of hardware, 
building, and farm supplies. Corporation Z owns 100 precent of the stock of 
corporations A, B, C, D, and E, 90' percent of corporation M, and 57.6 percent 
of oe N. These interests were acquired as follows: 

Corporation A of Marion, Va., was organized in 1910 and was consolidated 
with another hardware business in that town purchased by corporation Y in 1920 
and acquired by corporation Z in the 1926 merger. 

Corporation B of Glade Spring, Va., was organized in 1915, and its stock at 
different times was acquired by corporation X and sold to corporation Z in 1920. 

Corporation C of Saltville, Va., was organized as a wholly owned subsidiary 
by corporation Z in 1949. , 

Corporation D of Rural Retreat, Va., was organized in 1935 by corporation Z 
to take over a farm-supply business and a hardware business, both of which had 
been operated as corporations for several vears in that town. 

Corporation E, of Radford, Va., was organized by corporation Z in 1946 to 
take over a hardware business in that town which had been operated as a corpo- 
ration for several vears. 

Corporation M, of Abingdon, Va., was incorporated in 1907 with a majority 
of its stock owned by corporation Y to succeed a former corporation of the same 
town. Corporation Z acquired this interest in the 1926 merger and later pur- 
chased additional stock up to its present interest of 90.5 percent. 

Corporation M, operating stores in Pulaski, Christiansburg, and Wytheville, 
Va., was incorporated in 1917 as an outgrowth of former corporations. Corpo- 
ration Z acquired its interest in corporation M by purcha 
1949, now owning 57.6 percent. 

It is seen that none of these corporations is the result of split-ups, but they 


result, except in one case, from acquiring previously existing corporations in dif- 


ise of stock in 1940 and 


ferent town locations over a long period of vears dating back to 1907. Business 
reasons, not tax avoidance, actuated the separate incorporation of each subsid- 
iary. Each company operates a community store, with its own management 


its own books, its own buying and credit facilities, its own directors and officers. 
Each is an independent operation, except that they follow common over-all 
policies, do some joint buying, and are under the general supervision of one per- 
son. They do not receive their merchandise from a central-distributing ware- 
house, although they draw stocks from each other, do some group buying, and 
two of the larger stores keep extra stocks in some lines for the convenience of 
the others. 

The business is not a chain store, but a group of affiliated independent stores, 
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Senator Byrp. The next witness is Mr. F. A. Eustis. Mr. Eustis 
will you take a seat, and please identify yourself for the record. 


STATEMENT OF FREDERIC A. EUSTIS, TREASURER, VIRGINIA 
SMELTING CO. 


Mr. Eustis. My name is Frederic A. Eustis. 

I am the treasurer of the Virginia Smelting Co., whose principal 
business is located at West Norfolk, Va. 

Senator Byrp. Mr. Eustis, before you proceed, we have six other 
witnesses, and we have got an hour within which to hear them. 

Mr. Eustis. I understand that I have been requested to confine my 
oral remarks to-10 minutes, and I am going to try to do that. 

Senator Byrp. Please try to do it, because there are six other wit- 
nesses to follow you. 

Mr. Eustis. Yes, sir. 

Senator Byrp. We will consider your other statemet carefully. 

Mr. Eustis. The Virginia Smelting Co., which is my princips al busi- 
ness, is a moderate-size -d manufacturer of chemical specialties whose 
headquarters are at West Norfolk, Va. 

It has approximately 350 employees. It is a modest-sized company, 
and it has to compete with a great many large companies. 

I have handed to your clerk 15 copies of the printed testimony, which 
I wish to submit to you. 

In my 10 minutes I shall try, in my oral presentation, to touch the 
highlights of this statement. 

Senator Byrp. You desire your complete written statement to be 
put into the record? 

Mr. Evsris. Please. 

Senator Byrp. It will be inserted into the record. 

Proceed, sir. 

Mr. Eustis. I want to first stress the importance in our national 
economy of the modest-sized growing companies. 

Mye ompany is one, and I have been asked by four friends who have 
similar companies in the chemical business to state that they find them- 
selves in the same position that we do. 

The very heavy increased taxes on income are a very serious burden 
to a company that is seeking to grow, and I shall stress more on that 
later, 

During the latter part of my 10 minutes I shall point out to you the 
great hardship that the present excess-profits tax further creates on my 
particular company and, also, I am convinced, on many other modest- 
sized chemical manufacturers, and 1 would like to leave out ‘‘modest 
sized’’—on all chemical manufacturers. 

It is actually forcing us to pay now currently up to $52,000 a year 
additional taxes because we had losses. We had losses in the base 
period. 

[t does not seem equitable that the tax law should require a tax- 
payer to pay heavy additional taxes because of losses, and I shall 
try to make that clear toward the end of my brief. 

My company has grown steadily, slowly, for 35 years. I personally 
have been connected with it for longer than that. 

It has to grow in order to compete with its very much larger com- 
petitors. The products we make are 10 different chemical products, 
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and those products are all manufactured by the large chemical 
concerns; and we have found through our 35 years of experience that 
the only way we can successfully compete with these giants is to 
keep growing, and we have continuously reinvested in our business 
a very large part of our earnings in order to keep our plant up to date 
and to provide the ability to grow. 

The burden which is now placed on us of taking for the Federal 
Government 62 percent of our income—and we have to pay, of 
course, some more to Virginia and to local taxes—leaves us distressingly 
little with which to carry on our growth—to do the things that we 
have always sought to do. 

One of my major efforts in my remarks will be to urge that you not 
increase further the 62 percent. 

I have pointed out that I know my company is not alone in the 
predicament of suffering from these rather heavy drains on our 
earnings. 

There are four companies controlled by business acquaintances, who 
have individually asked me to express to vour committee their serious 
concern over the tax burden being put on them by the Federal Govern- 
ment. 

These four companies are the R. J. King Co., Inc., Norwalk, Conn., 
Lotte Chemical & Dye Co., Paterson, N.J.; Magnus Chemical Co., 
Garwood, N. J.; Purocaine, Inc., Hockessin, Del. 

| realize perfectly that five of us are a very small group in our 
Nation’s picture, but I want to stress to you, as urgently as I can, 
that the growth of the modest-sized companies which are seeking to 
come up and take their important part inthe industry of the country 
is in the aggregate, tremendously important to the Nation. 

If these modest-sized companies are more discouraged, pressed 
harder on taxes, than the 62 percent, or some such figure, inevitably the 
result will be to push a larger and larger part of our manufacturing 
and distributing activities into the hands of the very few large com- 
panies. 

I realize fully the difficult position in which our Nation finds itself. 
I realize keenly the threat of communism. I want to do my full part 
to do everything to help the country to defend itself. 

I realize that to do that we have to raise very great amounts of 
money. 

My appeal to you is that you do not push the tax burden on income 
to the point where the small-growing companies will stop growing. 

I urge you as Senators to curtail nondefense expenditures as far as 
possible, and to distribute the tax burden that is necessary to provide 
the income you find necessary as far as possible in a way that will 
not too much stifle the growth of these small-growing companies, 
which seems to be so important in our national economy. 

More specifically, I ask that the maximum Federal tax on corpora- 
tions, on corporate income, be not increased above the 62 percent of 
the present law. 

I believe the House bill proposes a further increase and one of my 
principal purposes for coming here is to urge that that 62 percent be 
kept, and that an increase above that be not allowed. 

Gentlemen, the ceiling which is provided by this 62 percent in the 
case of chemical manufacturers has become practically the tax rate. 
Any growing concern, with the very limited base that we are granted 


ive Dae 












ical 
hat 

to 
1eSs 


ate 


ral 
of 
gly 
we 


not 


the 
our 


vho 
ous 
m- 


nn., 
i, 
our 
‘an, 
yr to 
lury 


ssed 

the 
ring 
OmM- 


self. 


dart 
s of 


ome 
r, 
ras 
vide 
will 
Lies, 


ora- 
it of 


my 
t be 


the 
‘ate. 
nted 


REVENUE ACT OF 1951 1531 


on our excess profits, 85 percent of what we earn, are mostly—the 
fellows who are really getting ahead, get up to that 62 percent and if 
you can realize that, I think you can see how stifling that burden is 
already, and how much more stifling it will be if you should increase 
that figure, to the growth of these small, and I think, important 
companies. 

I want to now turn a little to the burden the Virginia Smelting 
Co. must carry. 

Base-period abnormalities occur in all businesses. I know them 
chiefly in the chemical business. My company, and every chemical 
company that I know, makes a practice of introducing new products. 
Some of our older products gradually died. 

We are making today two that are just coasting down. We must 
bring in these new products to replace the disappearing markets. 
That means that in the chemical world changes are constant, and that 
to succeed we must keep abreast of the change, and we must produce 
new products. 

The present excess-profits-tax law works an extreme hardship on 
our company because the provisions of section 443, which are intended 
apparently to provide relief in the case of abnormalities of the base 
period, just do not fit the chemical industry. 

Practically every successful chemical company manufactures a 
large number of products. My small company manufactures 10. 

Many of my larger competitors manufacture several hundred. To 
introduce a new product and bring it to profitable operation takes, in 
the chemical industry, a great deal longer than the 3 years mentioned 
in the tax bill, and it is entirely impossible—I feel I can say as much 
as that—it is impossible for a chemical company bringing in a new 
product, when they generally have a hard time during the first few 
years, to bring them to a point where any one or any small group 
that they brought in of these new products, could possibly produce 
even approaching 40 percent of the gross income of the company or 
33 percent of the net income. 

I am sending to Mr. Stam and Mr. Kirby, your advisers, quotations 
from periodical literature, which are too long to present to you here, 
but which I have referred to in the written testimony. They are not 
written in there but simply are quotations from well-known people, 
pointing out these two important facts in chemistry. 

That it takes much more than 3 years—the average is probably 
around 7 vears—to bring a new product to fruition. 

The well-known writer, Mr. William S. Haynes, says in his book 
on chemicals called The Chemical Front, that 
The development of a new product rarely takes less than 5 years, and often as long 
as 15 years. 

Senator Byrp. I am sorry to interrupt you, but you have exceeded 
your 10 minutes. 

Mr. Eustis. May I show you this? I did not realize that time 
had gone so fast. It is a graph showing the experience of our company 
during the base period, which is the measure. 

These first four columns represent the 4 years of the base period. 

The top line is the earnings which our company enjoyed from the 
sale of its older and well-established products. During that time we 
brought out one new product, namely, aerosol insecticides. 
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As is not unusual, during its early years, that product showed a loss, 
and reduced our income which we can use as a base in measuring our 
proper procedure down to here. 

This column is the average of the three best years, as provided in 
the law. The average loss there reduced our income that we really 
made from our regular products by this amount, and the net result is 
that we are currently. paying $52,000 a year in additional taxes 
because of that loss during the base period. 

I find it very hard to believe that the Government thinks it is 
right to place a tax on losses. 

Senator Byrp. Thank you very much, Mr. Evstis. 

Mr. Eustis. In closing may I say to you gentlemen that I am a 
great admirer of your committee. Frankly, you gentlemen are my 
principal hope for the future of this country. I am an old-timer, and 
I do not like too much the way things are going. I know you will 
give gyros wei to these abnormalities and hardships that I point 
out. I do thank you for giving me the chance to speak to you. 

Senator Byrp. Thank you, Mr. Eustis. We will give your state- 
ment full consideration. 

(The prepared statement of Frederic Eustis follows:) 


STATEMENT OF FREpDERIC A. Eustis 


My name is Frederic A. Eustis. I am treasurer of the Virginia Smelting Co. 
This company is a modest-sized manufacturer of chemical specialties. Its head- 
quarters are at West Norfolk, Va., and it has approximately 350 employees. 

This company has grown slowly but steadily for 35 years. Its competitors 
are mostly much larger than it is. I am deeply concerned over the impact of 
mounting tax rates on its future history. I am also concerned over the discrimi- 
natory way in which these high rates operate because of the failure to provide 
individualized standards of normality under the excess-profits tax. 

My company has to grow to be abie to continue to compete successfully with 
its bigger competitors. It has always used a large part of its earnings to keep 
its plant up to date, to increase its production, and to produce new products. 
When it has to give up 62 percent of its earnings for Federal taxes alone—and 
there are State and local taxes also—it is seriously threatened in its ability to 
continue to grow and prosper. 

I know that my company is not alone in this predicament. Four of my business 
acquaintances who operate modest-sized chemical manufacturing companies tell 
me that they are in a similar position and they have each individually asked me 
to express to your committee their serious concern over the tax burden being put 
upon them by the Federal Government. These companies are: R. J. King é 
Inc., Norwalk, Conn.; Lotte Chemical & Dye Co., Paterson, N. J.; Magnus 
Chemical Co., Garwood, N. J.; Purocaine, Inc., Hockessin, Del. 

We are a small group in the Nation, but I submit to you in the most earnest 
way possible that the welfare of this country depends very largely on the vast 
number of smaller concerns who are growing up. 

If by taxation and other burdens the Government handicaps much more the 
small growing companies, more and more of our manufacturing and distributing 
activities will be handed over to the few very large corporations. Too much 
concentration of power and wealth in the hands of a few very large companies 
does not augur well for the future of our country. 

I realize fully the difficult position in which our country finds itself. I realize 
the serious threat of communism and I want to do my full share to help our 
Nation in this emergency. I realize that our country has to raise each vear a 
very large amount of money to enable our Government to build up the defenses 
we need. 

My appeal to you is that you do not push the tax burden on income to the 
point where the small growing companies will stop growing. 

I urge vou, as Senators, to curb nondefense expenditures as much as possible 
and to distribute the tax burden needed to raise the funds absolute ‘ly required 
in such a manner as will give the small growing companies a chance to keep on 
growing. 













o— of & fn Som 


~ 


2D ted CO OD Yt ee bet tt 


“5 =] 





ma 

my 
and 
will 
ont 


ate- 


xr Co. 


head- 


titors 
ct. of 
‘rimi- 
ovide 


with 
keep 
lucts. 
and 
ity to 


siness 
es tell 
ed me 
ig put 
g és. 
agnus 


arnest 
e vast 


re the 
buting 
much 
panies 


realize 
Ip our 
vear & 
efenses 


to the 
ossible 


quired 
eep on 


we: sie 


REVENUE ACT OF 1951 1533 


There are other means of increasing the Federal income besides taxes on income 
of corporations and individuals. Excise taxes are less burdensome 
growing companies. 

I admire your committee and the men on it. You are, to me, one of the chief 
sources of hope for the continued growth of our country. I know you will face 
courageously this terribly serious tax problem and take action that will safeguard 
the continuance of growth of our Nation’s industry, even if that action be not too 
popular. Our Nation today needs men of foresight and courage. 

Congress’ concern over the growth problem of small business is evdient from 
the effort made in the Excess Profits Tax Act of 1950 to protect small business, 
especially through devices intended to reflect growth in the determination of the 
excess-profits credit. Two things must not be lost sight of, however. 

One is that no set of relief provisions will ever be completely adequate, which 
means that a large number of taxpayers will be forced to look to the ceiling 
provision to keep from being taxed out of business. The second is that the excess 
profits credit has been set so low with reference to current earnings standards that, 
even where there are no base period abnormalities or where the present relief 
provisions are adequate for their correction, the maximum rates are likely to be 
pretty generally effective, leaving out of account, of course, the $25,000 minimum 
excess profits credit. Though not completely, it is in large part, true, therefore 
that, disguised as an excess-profits tax, what we have really had is a 15-percentage- 
point rise in the corporate income tax for progressive companies. Under the 
House bill, with the further drop it proposes in the average earnings credit, this 
situation would become even more pronounced. 

The maximum wartime corporate rate, after postwar credit, was between 72 and 
73 percent. But this rate did not operate unil the taxpayer’s income was from 
33g to 5 times its credit, depending on the year, whereas now the ceiling rate cuts 
in at twice the taxpayer's credit. Moreover, the point of departure in World War 
II was the 40 percent normal and surtax rate, whereas now it is a 47 percent normal 
and surtax rate, proposed to be raised to 52 percent by the House bill. The net 
result is a higher over-all effective rate in most instances than prevailed in World 
Warll. Regardless of what is done with the normal and surtax rates, to raise the 
ceiling under these circumstances is to push corporate tax rates beyond what busi- 
ness, particularly small business, ought to have to bear. In fact, even the 62 per- 
cent current rate is obviously too high when, as shown above, it is so universally 
applicable as to become in effeat the regular corporate rate. 

Only if we realize that for live companies the regular corporate rate is really now 
62 percent and that the House bill proposes to raise it to 70 percent, and stop 
deluding ourselves with talk of 47 and 52 percent rates, supplemented } 


on small 


HOV some 
sort of excess profits tax, will we fully appreciate what a terrific burden the 
corporate tax load is. 

The virtual conversion of the ceiling rate into the ordinary rate is largely the 
result of an inadequate excess profits credit structure. The most glaring defect 
is the use of only 85 percent (with a reduction to 75 percent proposed in the 
House bill) of average base period net income es the point beyond which profits 
are regarded as excessive. But of almost equal importance to my company is the 
failure to make adequate provision for base period abnormalities. During the 
base period Virginia Smelting Co.’s earnings were reduced by about one-third as 
a result of developmental losses incident to the introduction of a new product. 
Because of the rigid requirements of section 443—which are unrealistic when 
applied to the chemical industry—new product relief is unavailable. Therefore, 
and since the product in question is now an income-producer, not only is every 
penny made on that product treated as excess profits, but 85 percent of the base 
period loss is also currently treated as excess profits every year the excess-profits 
tax is in effect. The latter factor increases our tax by $52,000 per vear (see 
attached graph). The situation in which we find ourselves and suggested solu- 
tions are discussed in a memorandum, attached, prepared by our counsel. 

As will be seen, section 443 fails to take cognizance of two facts important in 
the chemical manufacturing industry. In the first place, based on the assumption 
that a normal earnings level for a new product will be attained within 3 vears of 
introduction, it excludes new products introduced more than 3 years prior to the 
close of the base period. lam sending to Mr. Stam and to Mr. Kriby three sheets, 
each quoting well-known books or periodicals giving the opinions of different 
authors on the time required to bring a new chemical product to vrofitable manu- 
facture. These show that the general experience is about 7 years. Th ll 
known writer on chemicals, Mr. Williams Haynes, says in his book the Chemical 
Front: “The development of a new product rarely takes less than 5 years and 
often as long as 15 years’’. 


( 











Se vange ae ee AOS aePSE RS EGO QRaSSekas LE $333 £4 F8Sa8/-§ 
PPR Bye WF, = 
. a sg et 
szv0t 
480q € 
*ea¥ 66T erst Lnét ON6T 
TM TH TI TWH TIT 
TLL aL TL 1aa18 
TO TTT TI Toh 
LT TT TT Tt | TY 
Bigial ET | Y 
HL aL a TT TT | bot 
TLL Ta Th TT 
ULL TT | a iT TY 
én ET TT ania (angie 
is nine TIT Th Th 
HH ia 
‘a 
= nnn i i ae 3 
oh mo 86 e 
5 nine On =o o 
= ror mon 00f s 
° 
2 oe weed 3 
- | E 
- 
i azeek £10490 oo 
as SsoT STu4 
uo pessesse 
st xeq sso] 
000'25¢ Tosor0ey 
005 
S3SSOI1 IOSONAY INV 
S1Id0Y¥d GOTHGd ASVA JO IHVHO 009 


ANVdHOO ONILTSNS VINIOUIA 





1534 








years 


Wretietciees: 


REVENUE ACT OF 1951 





Secondly, section 443 is unrealistic from the standpoint of the chemical industry 
in requiring that more than 40 percent of the taxpayer’s gross income or 33 percent 
of its net income must be attributable to the new product within 3 years of its 
introduction. Chemical manufacturers generaly each produce a large number of 
products. The number of new products produced per year by each company 1s 
relatively small, the average for 109 leading chemical manufacturers being 2749 per- 
cent of the number of old products. Iam sending to Mr. Stam and to Mr. Kirby 
a sheet giving data fiom which these average figures are derived. This being the 
situation, it is almost impossible for a chemics! company to meet the require- 
ments of section 443, since virtually never will one new product or group of new 
products introduced within the span of 3 years produce the proportional change 
required by the section. 1 seriously doubt whether Congress intended to rule 
out an entire industry, particularly one as dynamic as the chemical! industry. 


Excess-Prorits Tax RELIEF—NEwW Propuctr Losses IN BASE PERIOD 


l. GENERAL 


This memorandum is written on behalf of the Virginia Smelting Co., West 


Norfolk, Va., and deals with an important new product type of case which is not 
covered by section 143 or any other relief provision oI the new ] xcess Profits Tax 
Act. Briefly stated, this tvpe of case is one where the new pro luet has produce d 
substantial losses throughout the base period, thereby materially distorting the 
taxpayer’s base-period experience, but where it does not qualify the taxpayer for 





the affirmative type of relief provided by section 443, either because the 3-year test 

period is too short, or because the taxpayer manufacturers too many other prod- 

ucts for one new one to produce the required relative effect on earnings, or for other 

reasons. Under the law as it stands, the taxpayer is at a double disadvantage: 

Not only is it denied the right to have its excess-profits eredit reflect a normal 

earnings level ! for the new product, but its excess-profits credit will actually be 
i 


reduced because of the base-period losses of the product. 


II. THE TAXPAYER’S FACTS 


Following the close of the war and as part of a program of expansion, Virginia 
Smelting embarked upon the introduction of a new product, aerosol insecticides 
for industrial use. The venture was a large one. Almost $200,000 was invested 
in the construction of a plant, placed in operation in 1947, for the manufacture of 
this new product. Large amounts of working capital were also dedicated to the 


new venture, taw materials and containers were assembled and a new organi 
zation to market the product was created. There can be no question of the sub- 
stantiality of the change in the taxpayer’s normal operations represented by its 


entrance into the aerosol field. 

The aerosol operation was ‘‘in the red”’ throughout the entire base period. Ths 
relative size of the losses from this source and their depressing effect upon income 
from other sources are shown by the following schedule: 


Net N 
Year « \ I 
ul 
if $260, 200 S31. 800 $228, 40) 
1047 579. 900 235. 800 40, 104 
1048 4 () 216, 200 317. 80 
vay 408, SOK L159, 400 248. GOK 


These calculations have been conservatively made, in that allocation of 
indirect expenses is made on a percentage-of-sale basis, whereas a much higher 
allocation based on time would have been wholly justified. 

Low profitability, and even losses, during the initial period of introduction 
were not unexpected. Such experience is usual. But losses of the magnitude 
actually suffered were not anticipated. Because of faulty nozzle design, much of 
the application equipment had to be discarded. Taxpayers’ principal customer 
did not purchase the quantities expected. New outlets had therefore to b 
developed. ‘The overcoming of these development difficulties was slow, laborious, 

hough this is sec. 722 language, we assume the industry-ratio approach did not intend to alt 
cepts, but merely the mechanics, of relief 
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and costly. By the end of the base period, however, the battle had been largely 
won and it was plain that the aerosol operation.was about to go from red to black. 
But this “getting over the hump” will be largely illusory if, by leaving the base 
period unadjusted, the Excess Profits Tax Act in effect levies a 30-percent tax on 
the aerosol losses in perpetuity. 


Ill, HOW TO PROVIDE RELIEF 


There is unquestionably a gap in the statute. Two methods are available to 
fill this gap. One is to amend section 443 so as to eliminate its restriction of 
eligible changes to those taking place in the last 36 months of the base period and 
to include costs and expenses as an alternate substantiality test. The other is to 
forego the plus type of relief afforded by section 443 and to provide merely for 
the elimination of base period losses, if any, in new product cases which do not 
measure up to the standards of section 443 as presently drawn. By coincidence, 
either form of relief would produce about the same credit in taxpayer’s case, which 
indicates that taxpayer is above the industry average rate of return in its estab- 
lished business. The probability that, given time, the company would attain 
equal profitability on its new venture thus becomes a virtual certainty. 


A. Amendment of section 443 


Two things are wrong with the present section 443. The first is the 3-year 
limitation on eligible changes, which appears to be an outgrowth of the old 2-year 
push-back provision. It is well known, however, that as much as 10 yedrs are 
often required in the chemical field to bring a new product up to the earnings 
level of older and more established ones. The need for a precise cut-off date is 
not so great when the reconstruction is not individualized, as it was under section 
722, but generalized, as it is under the industry approach of section 443. It is 
necessary only to be certain that enough time has not elapsed for fully realizing 
the potentialities of the change. Three years is too short a period to serve as a 
rule of thumb for this purpose. Five or six years would be much better geared 
to the realities of industrial life. This defect could be cured by amending section 
443 (a) (1) to read as follows: 

(1) During so much of its five immediately preceding taxable years as falls 
within the sixty-month period ending on the last day of its base period, there was 
a substantial change in the products or services furnished by the taxpayer, and 
either.” 

The second thing wrong with section 443 is that its substantiality tests are 
entirely in terms of income. At first blush it may appear that, if the relief pro- 
vided by section 443 represents an addition to income on account of new products, 
a substantiality test in terms of income is appropriate. But, on further reflection, 
the logical necessity of such an approach is less apparent. A fundamental change 
in the new relief provisions over section 722 is the basic assumption that the use 
of industry rates of return will produce the required normal earnings level. Under 
such a philosophy, we think that materiality might as appropriately be tested by 
large relative losses as by large relative additions to income. Neither the new 
corporation nor the increased capacity-relief provisions require taxpayer-specific 
proof of profitability. Moreover, in the increased capacity section, where, as 
in new product cases, proof of substantiality is required, the magnitude of the 
change is expressed in terms of percentage of capacity increase or capital expendi- 
ture, not gross or net income. The corresponding approach for section 443 
purposes would be to test materiality by the ratio of new-product losses to net 
income; in other words, if new- product losses have reduced the net income from 
other sources substantially, the section would be deemed to apply. This could 
be accomplished by adding as an alternative test to the tests now specified in 
section 443 (a) (2) and (3) one expressed as follows: 

““(4) Its average monthly excess profits net income for the base period (deter- 
mined under subsection (e) and without reference to the gross receipts, cost of 
goods sold, and deductions attributable to the new products or services) is at least 
125 per centum of the taxpayer’s average monthly excess profits net income for 
the base period (determined under subsection (e) after taking such gross receipts, 
cost of goods sold, and deductions into account) ,” 


B. Amendment of section 433 (b) (9) and (10) 


An alternative to the section 443 approach is, as already indicated, the abnor- 
mal deduction approach. This could take the form of amending section 433 (b) 
(9) and (10) to make certain that new product losses are regarded as a single 
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deduction and that adjustment is not prohibited by the change in the « 
of the business test. To accomplish this it is necessary only to add af 
graph (9) (Cj a new subparagraph (D), reading as follows: 

“(D) A net loss attributable to new products or services introduce¢ 
taxpayer in the sixty-month period ending on the last day of its base 
and insert at the beginning of paragraph (10) (C) the following: 

“Except for deductions described in paragraph (9) (D),”’ 


period.” 


C. Rupo.tr PETERSON, 
Counsel for Virginia Smelting Co. 


Juty 24, 1951. 

Senator Byrp. The next witness is Mr. C. H. Baldwin. 

Mr. Eustis. May I show this? It is reproduced in a smaller way 
but it stands out better that way. 

Senator Byrp. Mr. Baldwin, will you identify yourself to the stenog- 
rapher, please, sir? 


STATEMENT OF C. H. BALDWIN, LANSING, MICH. 


Mr. Batpwin. Mr. Chairman, and gentlemen of the committee. 
my name is C. H. Baldwin of Lansing, Mich. 

I would like to speak to you not to exceed 3 minutes on the family 
partnership. 

Senator Byrp. All right, si 

Mr. Baupwin. I would like to speak in the second person, please. 
There are just a few of us here. 

Assuming that you men were the heads of families and you had a 
boy reac hing his majority, and also had two daughters, and your son 
wanted to go into business with you, you would feel flattered. I did. 

We made the arrangement, went to our attorneys, and they looked 
over the situation—this was in 1941—and suggested that we form a 
family partnership, which was absolutely legal, “and not running afoul 
of any State laws or Federal laws at that time. 

We operated as such, went on for several years, made approximately 
$2 million, and the Federal Government has taken every cent that I 
have and has levied a deficit of $244,510 against me. 

I have not a cent in the world. If we would have made $5 million, 
we would have had a deficit of $600,000 against us. We cannot 
understand it. 

I do not think it is the intent of this committee to allow that sort of 
thing to go on. I have nothing more to say. I think every one of 
you has a copy of this in your files. 

Senator Byrp. Thank you, Mr. Baldwin. 

Mr. Stam, will you make a note to prepare a memo on this case? 

Mr. Baupwrn. I have an extra copy, after which I am all through. 

Senator Byrp. Does Mr. Stam have your figures? 

Mr. Batpwin. We have a 90-day notice now that Mr. Stam does 
not have. I have to have that. 

Senator Byrp. I think that would be worth while to get a special 
memorandum of from Mr. Stam. 

Mr. Batpwin. You have a copy of this, Mr. Stam. 

Senator Byrp. We will certainly go into it very fully, Mr. Baldwin. 

Mr. Batpwin. I thank you a lot. 

Senator Byrp. The next witness is Mr. Frank S. Boice. 
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and costly. By the end of the base period, however, the battle had been largely 
won and it was plain that the aerosol operation.was about to go from red to black. 
But this “‘getting over the hump’’ will be largely illusory if, by leaving the base 
period unadjusted, the Excess Profits Tax Act in effect levies a 30-percent tax on 
the aerosol losses in perpetuity. 


lil. HOW TO PROVIDE RELIEF 


There is unquestionably a gap in the statute. Two methods are available to 
fill this gap. One is to amend section 443 so as to eliminate its restriction of 
eligible changes to those taking place in the last 36 months of the base period and 
to include costs and expenses as an alternate substantiality test. The other is to 
forego the plus type of relief afforded by section 443 and to provide merely for 
the elimination of base period losses, if any, in new product cases which do not 
measure up to the standards of section 443 as presently drawn. By coincidence, 
either form of relief would produce about the same credit in taxpayer’s case, which 
indicates that taxpayer is above the industry average rate of return in its estab- 
lished business. The probability that, given time, the company would attain 
equal profitability on its new venture thus becomes a virtual certainty. 


> 


A. Amendment of section 443 

Two things are wrong with the present section 443. The first is the 3-year 
limitation on eligible changes, which appears to be an outgrowth of the old 2-year 
push-back provision. It is well known, however, that as much as 10 years are 
often required in the chemical field to bring a new product up to the earnings 
level of older and more established ones. The need for a precise cut-off date is 
not so great when the reconstruction is not individualized, as it was under section 
722, but generalized, as it is under the industry approach of section 443. It is 
necessary only to be certain that enough time has not elapsed for fully realizing 
the potentialities of the change. Three years is too short a period to serve as a 
rule of thumb for this purpose. Five or six years would be much better geared 
to the realities of industrial life. This defect could be cured by amending section 
443 (a) (1) to read as follows: 

(1) During so much of its five immediately preceding taxable years as falls 
within the sixty-month period ending on the last day of its base period, there was 
a substantial change in the products or services furnished by the taxpayer, and 
either.” 

The second thing wrong with section 443 is that its substantiality tests are 
entirely in terms of income. At first blush it may appear that, if the relief pro- 
vided by section 443 represents an addition to income on account of new products, 
a substantiality test in terms of income is appropriate. But, on further reflection, 
the logical necessity of such an approach is less apparent. A fundamental change 
in the new relief provisions over section 722 is the basic assumption that the use 
of industry rates of return will produce the required normal earnings level. Under 
such a philosophy, we think that materiality might as appropriately be tested by 
large relative losses as by large relative additions to income. Neither the new 
corporation nor the increased capacity-relief provisions require taxpayer-specific 
proof of profitability. Moreover, in the increased capacity section, where, as 
in new product cases, proof of substantiality is required, the magnitude of the 
change is expressed in terms of percentage of capacity increase or capital expendi- 
ture, not gross or net income. The corresponding approach for section 443 
purposes would be to test materiality by the ratio of new-product losses to net 
income; in other words, if new-product losses have reduced the net income from 
other sources substantially, the section would be deemed to apply. This could 
be accomplished by adding as an alternative test to the tests now specified in 
section 443 (a) (2) and (3) one expressed as follows: 

(4) Its average monthly excess profits net income for the base period (deter- 
mined under subsection (e) and without reference to the gross receipts, cost of 
goods sold, and deductions attributable to the new products or services) is at least 
125 per centum of the taxpayer’s average monthly excess profits net income for 
the base period (determined under subsection (e) after taking such gross receipts, 


” 


cost. of goods sold, and deductions into account),’’. 


B. Amendment of section 438 (b) (9) and (10) 

An alternative to the section 443 approach is, as already indicated, the abnor- 
mal deduction approach. This could take the form of amending section 433 (b) 
(9) and (10) to make certain that new product losses are regarded as a single 
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deduction and that adjustment is not prohibited by the change in the character 
of the business test. To accomplish this it is necessary only to add after para- 
graph (9) (C) a new subparagraph (D), reading as follows: 

“(D) A net loss attributable to new products or services introduced by the 
taxpayer in the sixty-month period ending on the last day of its base period.” 
and insert at the beginning of paragraph (10) (C) the following: 

“Except for deductions described in paragraph (9) (D),”’ 


C. Rupo.ir Pererson, 
Counsel for Virginia Smelting Co. 


Juty 24, 1951. 

Senator Byrp. The next witness is Mr. C. H. Baldwin. 

Mr. Eustis. May I show this? It is reproduced in a smaller way, 
but it stands out better that way. 

Senator Byrp. Mr. Baldwin, will you identify yourself to the stenog- 
rapher, please, sir? 


STATEMENT OF C. H. BALDWIN, LANSING, MICH. 


Mr. Batpwin. Mr. Chairman, and gentlemen of the committee. 
my name is C. H. Baldwin of Lansing, Mich. 

I would like to speak to you not to exceed 3 minutes on the family 
partnership. 

Senator Byrp. All right, sir. 

Mr. Baupwin. I would like to speak in the second person, please. 
There are just a few of us here. 

Assuming that you men were the heads of families and you had a 
boy reaching his majority, and also had two daughters, and your son 
wanted to go into business with you, you would feel flattered. 1 did. 

We made the arrangement, went to our attorneys, and they looked 
over the situation—this was in 1941—and suggested that we form a 
family partnership, which was absolutely legal, and not running afoul 
of any State laws or Federal laws at that time. 

We operated as such, went on for several years, made approximately 
$2 million, and the Federal Government has taken every cent that I 
have and has levied a deficit of $244,510 against me. 

I have not a cent in the world. If we would have made $5 million, 
we would have had a deficit of $600,000 against us. We cannot 
understand it. 

I do not think it is the intent of this committee to allow that sort of 
thing to go on. I have nothing more to say. I think every one of 
you has a copy of this in your files. 

Senator Byrp. Thank you, Mr. Baldwin. 

Mr. Stam, will you make a note to prepare a memo on this case? 

Mr. Baupwin. I have an extra copy, after which I am all through. 

Senator Byrp. Does Mr. Stam have your figures? 

Mr. Batpwin. We have a 90-day notice now that Mr. Stam does 
not have. I have to have that. 

Senator Byrp. I think that would be worth while to get a special 
memorandum of from Mr. Stam. 

Mr. Batpwin. You have a copy of this, Mr. Stam. 

Senator Byrp. We will certainly go into it very fully, Mr. Baldwin. 

Mr. Baupwin. I thank you a lot. 

Senator Byrp. The next witness is Mr. Frank S. Boice. 
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STATEMENT OF FRANK S. BOICE, CHAIRMAN, NATIONAL 
LIVESTOCK TAX COMMITTEE, SONOITA, ARIZ. 


Mr. Borce. Mr. Chairman, I anticipate that there will be legal 
questions asked, and I would like to have our attorney sit here with 
me. He is Mr. Stephen Hart. 

Senator Byrp. Will you identify yourself, please. 

Senator Minirkrin. Mr. Hart is a very fine lawyer and citizen of 
Colorado, and I commend him to the attention of this committee. 

Mr. Botcr. My name is Frank S. Boice, and I am a cattleman from 
Sonoita, Ariz. 

Senator Byrp. You have been assigned 10 minutes. 

Mr. Borcr. And make this statement as chairman of the National 
Live Stock Tax Committee, representing the American National 
Cattlemen’s Association, the National Wool Growers Association, the 
three National Beef Breed Associations, namely, Hereford, Aberdeen 
Angus, and Shorthorn and some 33 State cattle and wool growers 
associations covering the bulk of the western and southern cattle and 
sheep producing States. 

We are intensely interested in section 306 of H. R. 4473 concerning 
sales of livestock held for draft, breeding, or dairy purposes. This 
question has deteriorated into a fight between the Bureau of Internal 
Revenue on the one hand and Congress, the courts, and the taxpayers 
on the other. 

We, as taxpayers, are asking for nothing more than the courts and 
all expressions of Congress to date have said we should have. The 
Bureau persists in refusing to recognize the requests of Congress and 
the decisions of the courts. 

Section 117 (j) of the present code applies to “‘property used in the 
trade or business.’’ Treasury rulings issued in 1944 and 1945 (I. T. 
3666 and I. T. 3712) rightly held that such term includes livestock held 
for draft, breeding, or dairy purposes but attempted to exclude from 
such term normal sales of old animals sometimes referred to as “culls.”’ 
Such limitation was held invalid by the Eighth Circuit Court of Ap- 
peals in the Albright case (173 F. (2d) 399), and numerous Tax Court 
and district court decisions. (2) Emerson (12 : . 875), Oberg (1949 
Memo T. C.), Kaan Lake Ranch (12 T. C. 1139), Fritz 1950 Memo 
T. C.), Flato (14 T. C. 1250), Mitchell (U.S. District Court Northern 
District enna), Retz (U.S. District Court Northern District 
Iowa), Millef (U.S. District Northern District Nebraska), and many 
others. 

The conference committee on the Revenue Act of 1950 requested 
the Bureau to follow the Albright decision, but the Treasury refused to 
do so, and continued its litigation with uniform lack of success. 
Finally, after the Fifth Circuit Court of Appeals in the Bennett case 
(186 F. (2d) 407) reached the same conclusion as the eighth circuit 
in the Albright case and after the introduction of bilis in the House 
to force acquiescence, the Bureau in April 1951 announced that it 
would recognize capital gains on these ‘‘culls.”’ Shifting its ground, 
howe ‘ver, simultaneously it announced its decision to deny capital 

gains on younger animals, those “not used for substantially their full 
period of usefullness.”’ Such policy has been implemented by a new 
ruling, mimeograph 6660 released subsequently to the passage of the 


House bill. 
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I would like to add that our reports from the field, that is, reports 
from taxpayers, indicate that the revenue agents are interpreting 
this mimeograph to mean that only animals that have completely 
outlived their usefulness will be allowed to qualify for capital gains 
treatment. We have that report. 

Senator Mriurkin. That presents a complete reversal on the part 
of the Bureau. 

Mr. Borcr. That is rather complete. 

Senator Mintuikin. When they adhere to what they should have 
adhered to from the beginning, to wit, the court decisions, then they 
put in the hook by reversing themselves on the younger animals. 

Mr. Borcer. That is right. 

Senator MiILurkin. Is that right? 

Mr. Borce. And apparently the revenue agents are interpreting it 
to mean that only animals that have completely outlived their use- 
fulness will be qualified for capital sales treatment. 

Such denial of capital gains on prime and young animals used for 
draft, breeding or dairy purposes is contrary to earlier rulings of the 
Bureau and at least eight Tax Court, district court and court of 
appeals decisions and it discriminates against livestock, for no such 
principle applies with respect to other types of business property. 

It has compounded the confusion. Hundreds of thousands of 
farmers are in a turmoil over disputed returns and claims for refund 
and in ignorance as to what todo. If such Bureau policy is permitted 
to stand, the litigation and conflict will continue, perhaps for years. 

The larger operators can take care of themselves. They will hire 
adequate counsel and fight this thing. It is the smaller operator, 
the ones who cannot afford to hire competent counsel, who will suffer 
under such a condition of affairs. 

We favored the addition of section 306 to the House bill. In view 
of the unreasonable limitations, however, contained in the subsequent 
ruling we feel that the language of the House bill should be elaborated 
by the Senate so as specifically to negative these invalid limitations 
and to anticipate other threatened retaliatory interpretations—so as 
to say to the Treasury, ‘This means you.”’ 

Senator MILurkin. Have they threatened retaliatory measures or 
is that something which you fear? 

Mr. Boicr. Yes. It was in their press release issued by them 
about a month or 6 weeks ago. 

Senator Miiurkin. What was the guts of that? 

Mr. Botcr. They were going to reconsider the rulings related to 
this problem. We understand they have in mind those governing 
inventories and cash-basis method of accounting for livestock people, 
and that is the threat. 

We feel that the bill should be amended to specify that it applies 
to livestock used for draft, breeding or dairy purposes, whether old 
or young, and that the holding period starts with the date of acquisi- 
tion, not the date the animal is put to use. 

We feel that it should state that it is retroactive except in the 
extension of the holding period from 6 to 12 months. We would like 
the committee report to refer to these decisions and to spell out the 
fact that the amendment confirms present accounting methods for 
computing gain. We are not asking that animals held primarily for 
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sale be treated as capital assets, but we are asking that the Treasury 
fairly and sincerely allow capital gain on these he ld for draft, breeding 
or dairy purposes: In order to reinforce this distinction, we are 
willing to accept the increase in the holding period to 12 months. If 
so amended we feel that the bill would merely be stating more clearly 
what the House bill already intends. ; 

Accordingly, we request that the bill be amended to read as 
follew Ss: 

Sec. 306. Sates or Livestock, 

Section 117 (j) (1) is hereby amended by adding at the end thereof the following 
new sentence: ‘“‘Such term also includes livestock, regardless of age, held by the 
taxpayer for draft, breeding, or dairy purposes, and held by him for 12 months 
or more from the date of acquisition.”” The amendment made by this section 
shall be applicable with respect to taxable vears beginning after December 31, 
1941, except that the extension of the holding period from six to twelve months 
shall be applicable to taxable years beginning after December 31, 1950. 

We would also like permission to consult with your technical 
advisors with respect to the language in the report. 

We appreciate very much, Mr. Chairman, the opportunity to 
appear before you, and will be happy to answer any questions which 
occur. 

Thank you. 

Senator Byrp. Thank you very much. 

Senator Minurkin. Mr. Chairman, they do not need any permission 
to talk to the staff, but I hope they do talk to the staff, and I hope 
that the staff will be prepared to talk with us about it when we come 
to the executive session. 

Senator Byrp. Thank you very much, sir. 

Mr. Borce. Thank you. 

Senator Byrp. The next witness is Mr. T. P. Tonne, of Chicago. 

Mr. Tonne, will you please be seated. 


STATEMENT OF T. P. TONNE, ASSISTANT TREASURER, NATIONAL 
CITY LINES, INC. 


Mr. Tonne. My name is Theodore P. Tonne. I am assistant 
treasurer of National City Lines, Inc., Chicago, Il. 

Senator Byrp. Proceed. 

Mr. Tonner. I was not aware when I became concerned about the 
provisions of section 123 that there were so many other people inter- 
ested in it. Therefore, what I am going to read to you may be re- 
dundant. 

Section 123 of H. R. 4473 would amend the Internal Revenue Code 
to provide a “limitation on surtax exemption in the case of related 
corporations.” 

If enacted into the code this amendment would inflict an unfair tax 
burden on a related group of corporations such as National City Lines, 
Inc., and subsidiaries, which I represent. It would be applied where 
tax avoidance has not been attempted; where tax avoidance by split- 
ups would be impossible. 

Section 123 denies the use of all but one of the $25,000 surtax 
exemptions which would otherwise be allowable to a group of affili- 
ated corporations. Ownership of 95 percent of the stock of one or 
more of a group of corporations, by a member of that group, auto- 
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matically brings section 123 into effect. 
for cases Where inequity would result. 

Through the holding of the entire outstanding capital stock of each 
of 43 operating companies, National City Lines, Inc. owns the local 
bus-transportation systems in 43 cities in 14 States of the United 
States. The communities served range in population from about 
* 000 to 343,000. This arrangement has been in effect for over 16 

ars and was dictated by legal and practical requirements of the 
Leslie without reference to any tax-avoidance scheme. Some 
States require a company operating a local transit system to be a 
domestic corporation of that State. Each of the companies in the 
normal course of operations must make frequent appearances before 
State or local governmental bodies in connection with service and 
rates of fare. 

In connection with these appearances a great deal of financial and 
other information must be submitted pertaining to the individual 
operating companies. If several units were each operated as a divi- 
sion of one company, the latter would not only have to submit figures 
for each of its operations when any one operation was appearing before 
a governmental body but it would also have to prove the propriety 
of the allocation of every item of income and expense as between the 
operating divisions. 

The cost of this additional work would often be prohibitive. Each 
operating company now has its own union contract. If the companies 
were combined, varying local conditions such as prevailing wage rates, 
working conditions, cost of living, and so forth, would place serious 
obstacles in the way of satisfactory negotiation of future union con- 
tracts. E verything considered, National City Lines, Inc., can only 
function through the use of a separate corporation for each city in 
which it operates. 

Each operating company is regulated by a State or local govern- 
mental body which, through determining the rates of fares to be 
charged, fixes the income whic h the company may earn. Such earn- 
ings are after all charges including Federal income taxes. As the 
regulatory authorities treat each operation as an independent unit, 
the effect of section 123 ‘oui certs ainly be ignored by them in any 
future computation, since it would only apply when they are affiliated 
companies. 

The end result would be that the increase in surtax would result in 
reducing the amount of allowable profit, which allowable profit is, 
in other respects, after Federal income tax. 

The ownership of numerous small- and medium-sized operations in 
one holding company is very desirable, as it allows a centralization of 
such functions as supervision, management, purchasing, publie and 
employee relations, safety, accounting and finance. This results in a 
much higher degree of efficiency and economy than could be obtained 
or afforded if each company were independently owned and operated. 
We just could not give the service that we can, having a much larger 
field. 

[ wish to point out that the savings resulting from such common 
ownership are passed on to the riding public in the communities 
served. 

And from the viewpoint of National City Lines, Inc., the State or 
local regulatory bodies are required by law to fix the earnings of the 
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operating companies at a level which will attract and hold capital in the 
public transit business. 

As section 123 would be ignored by regulatory bodies, it would reduce 
the annual profits of each company about $5,000, below the point where 
investment is attractive to capital. It would not prevent tax 
avoidance because no tax avoidance has been attempted. It would 
simply place a penalty on an arrangement which, by grouping, gives 
the advantages of size to many small transportation companies. 
By reducing the combined earnings by approximately $225,000, a 
year below the fair return level, section 123 would tend to destroy the 
progress of the past and far future improvement. 

The possible effectiveness of section 123 as a bar to tax avoidance 
appears doubtful. It seems to me that if a split-up for tax purposes 
were planned a tax expert would not have much trouble in devising 
a scheme outside the terms of section 123. The introduction of a 6 
percent minority interest might work. There must be other possi- 
bilities. J am no expert but it seems to me the section would be most 
effective against the innocent. 

[ have tried to show that section 123 would impose a severe penalty 
on our business which is organized in a manner that has been good 
for the people that own the business and good for the people they 
serve. From the standpoint of our riders, they should not be denied 
the benefits arising from the grouping of several small ope rations into 
an economical unit. From the standpoint of National City Lines, it 
should not be subjected to a substantial tax which would be treated 
by State commissions in a way different from other taxes merely 
because National City Lines, Inc., operates in 43 small cities instead 
of in one big city. 

If the section is needed to plug a loophole, its application should 
be designed for and limited to instances where corporations are 
grouped without business purpose other than tax avoidance, or else 
exception should be provided for related corporations where the 
operating companies are subject to public regulation. 

I wish to thank you for granting me this opportunity to appear 
before you gentlemen. 

Senator Byrp. Thank you, Mr. Tonne. 

Mr. Tonner. Thank you, sir. 

Senator Byrp. The next witness is Mr. J. Stanley Halperin. 


STATEMENT OF J. STANLEY HALPERIN, WOMEN’S APPAREL 
CHAINS ASSOCIATION, INC. 


Mr. Hautrerin. Senator Byrd, copies of my statement have been 
filed with the clerk of the committee, and I would like to have the 
formal statement inserted in the record. 

Senator Byrp. Yes. 

Identify yourself, please, sir. 

Mr. HaLtreerin. My name Is J, Stanley Halperin, an attorney, of 
46 Cedar Street, New York (: , N.  € 

! appear on behalf of the Women’s Apparel! Chains Association, Inc., 
of New York City. 

| wish to point out that the time of Samuel D. May and Mr. Julius 
Altman have been consolidated with my own time, and I am including 
their statements in mine. 
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Senator Byrp. That does not make it possible for you to take more 
than 10 minutes, does it? 

Mr. Harrerrn. No, it does not. I will do my best to keep it 
within the limitation. 

The members of our association are engaged in the sale at retail of 
popular-priced women’s apparel through over 1,100 stores located 
throughout the country. Each of the members is the operator of a 
number of retail stores and outlets, many of which are operated as 
separate corporations. 

In many cases such subsidiary corporations are owned 100 percent 
by the parent corporation. In other cases, however, the stock owner- 
ship percentage is less than 95 percent. 

In the great majority of cases, the net profit of each store, before 
taxes, is substantially below $25,000 

Our position respecting section 123 of H. R. 4473, as to which I 
appear in opposition, is respectfully set forth hereinafter. 

The first point | would like to make is that a distinction should be 
made between multiple corporation structures which are bona fide, 
and those which are artificial. 

As presently worded, the provisions of the bill, as passed by the 
House, make no distinction whatsoever between a multiple corporation 
structure which is bona fide and which is not a tax-avoidance scheme, 
and one which is the result of the artificial splitting-up of the enter- 
prise. 

It applies equally to the new multiple corporation structure, and 
the one which has been in existence for 20 vears and upward. 

[t is difficult to reconcile this House proposal, which confessedly was 
adopted on the recommendation of the Treasury Department, with 
the two basic fundamentals of policy which have always been followed 
in tax legislation, and especially by this committee, namely, firstly, 
the bona fide conduct of business in the ordinary wa) shall not be 
impeded; and secondly, retroactiv ty, especially where the practice 
has been known to and approved by the Treasury Department, is 
to be avoided and the corrective provision shall be made prospective 
only, in its operation. 

I will not take the time of this committee to discuss the many 
business reasons which justify the method of operation known as the 
multiple corporation structure. That has been discussed many times 
by other witnesses. 

[ also would like to point out that the Treasury Department over 
the years has admitted that the multiple corporation structure rep- 
resents the bona fide conduct of business in the ordinary way. In 
this respect, Senators, we have had a number of our members who 
have gone through reorganizations having, as the end result, a multiple 
corporation structure whereby there is a parent corporation with each 
store owned and operated by a separate subsidiary corporation. 

In order to arrive at that particular corporate structure, they have 
had to go through a rite free reorganization under the provisions of 
the Internal Revenue Code. To be rules as a tax-free reorganization, 
it has to necessarily be found that the main purpose was not tax 
avoidance, but rather that there was a good underlying business pur- 
pose for the reorganization. 

Without exception, in every single case in which, in our association, 
our members have gone through this type of reorganization, it has 
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received the approval of the Treasury Department. As a matter of 
fact, in a few cases, even before any steps were undertaken to set up 
a multiple corporation structure to do this kind of business, the 
Treasury Department has issued a closing agreement before any steps 
were taken. In each and every case, in order to obtain such a closing 
agreement—and I do not mean just a ruling, I mean a closing agree- 
ment, which means going through the 30 or some-odd hands that it 
must go through in order to secure approval—it was necessary to 
establish what our business purposes were, and the very fact that 
we received that approval clearly indicates that the Treasury admits 
that this is the bona fide conduct of the business in the ordinary w ay. 

Now if we take that as the fact, then it seems to me that the purpose 
of this proposal is something more than merely to stop the artificial 
splitting up of companies. In these particular situations, the Treasury 
Department, even before we took the step, stated that it was proper 
and issued a closing agreement to the effect that the proposed reorgan- 
ization was tax-free. Under these circumstances, this particular pro- 
vision would seem to be designed to do something more than merely 
go after the artificial split-up, because in our cases we have obtained 
the blessing and approval that ours were a bona fide reorganization. 

That being the case, then it would seem that this provision is more 
designed to regulate business than to raise revenue. If we take that 
as the assumption, that that is what this provision is designed to do, 
then it would be contrary to the policy which has always guided this 
committee. That the policy has been to use the revenue laws only 
for the purpose of raising revenue and not for the purpose of reforming 
and changing the procedures and practices of business. 

Moreover, the House provision, if its design is to treat a multiple 
corporation structure as a single taxpayer, does not do so. In fact, 
it makes the effective tax rate even higher than if a consolidated 
return were to be filed. 

If the Treasury does concede, as we believe it must, that the 
multiple corporation structure is a proper method of condue ‘ting busi- 
ness in the ordinary way, then it is unfair to base the House provision 
on the fact that in certain cases there may have been an artificial 
split-up, and then make the House provisions applicable to all tax- 
pavers, honest and dishonest. If that is the true purpose, then the 
Treasury could have requested a provision making mandatory the 
filing of consolidated returns, which it never did. 

I would also like to point out to the committee that I do not believe 
that the Ways and Means Committee ever intended that this provi- 
sion should apply to anything other than an artificial split-up. 

Whichever way you examine the House provision, you must reach 
that particular conclusion. A reading and a rereading of the Ways 
and Means Committee re port disc loses that the intention, at least of 
the Ways and Means Committee, is to make the provision applicable 
only to the artificial split-up. 

The summary which is set forth in table 12 of page 62 of the report 
describes section 123 as— 


Closing of loopholes concerned with * * * (b) Corporate split-ups to obtain 
multiple exemptions and credits. 
Your attention is directed to the descriptive language “to obtain”’ 


which clearly evidences an intention to make section 123 applicable 
only to the artificial set-up or split-up. 
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Furthermore, I would like to point out that there is no justification 
for making the House provision applicable to existing bona fide 
multiple corporation structures. The Treasury has been aware of 
this method of operation for many years. 

It was at the Treasury’s request that section 129 of the Interna! 
Revenue Code, which is and was designed to deny to the artificial 
split-up any tax advantage which might accrue, was enacted in the 
Revenue Act of 1943. 

At that time, too, the House proposal was so broad in its language 
as to include those bona fide taxpayers who were not intended to be 
included within its scope. 

This committee, the Senate Finance Committee, delimited the 
language so as to effectuate the true purpose, namely, to deny the 
beneficial provisions of the tax laws to the artificer, the tax dodger. 

Moreover, the original House provision in the 1943 bill made section 
129 retroactive to all years beginning after December 31, 1939. The 
Senate refused to give it retroactive effect, making it applicable only 
to years beginning after December 31, 1943. In so doing (which 
amendment was agreed to by the House), the Senate compelled both 
the taxpayer and the Government to rely upon the then existing laws 
for past years. 

This would be the fair thing to do with the present section 123. If 
a split-up was a tax-avoidance scheme, the existing sections 45 and 
129 are sufficiently strong to upset. it. 

It is impossible to explain why, in 1951, it is justifiable to deny the 
status of separate entities to multiple corporation structures which, for 
example, have had such a structure since they came out of insolvency 
proceedings in 1932, whereas, in 1943, when we were at war, it was not 
considered justifiable to do so to the very same multiple corporation 
structure. 

Even the House, in proposing section 129 of the 1943 act, made 
applicable only to transactions, split-ups, occurring on and after Octo- 
ber 8, 1940, yet this new provision in the 1951 bill could and 
would apply to transactions which occurred long before that time 

Thus, we have a situation where the Treasury has requested imple : 
mentation of section 129, implementation sufficient to give it the 
broad coverage it sought in 1943, and which the Senate then denied. 

The Treasury desires such implementation to be retroactive, not 
merely to the date specified in the existing section 129, namely, 
October 8, 1940, but rather to the very beginning of time, and the 
House provision has granted the Treasury’s requests. 

Multiple corporation structures which antedated October 8, 1940, 
whether or not spawned in tax-avoidance, were exempted from the 
operation of section 129 as added by the 1943 act despite the recog- 
nized tax advantage they would enjoy by reason of such exemption. 

The new section 123, which would now apply to such taxpayers, 
does not even give to them the same privileges which they would have 
had under section 129, namely, the right to prove that the multiple 
corporation structure was not adopted because of the tax-avoidance 
motive. In truth, even if such right were granted, it would be dif- 
ficult at this late date, if not impossible in many cases, to present 
adequate proof because of the death of witnesses, destruction of 
records, and so forth. 
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It seems more logical to assume that the provision should have 
contained some cut-off date, prior to which time multiple corporation 
structures would be vulnerable only under existing law as at that 
time, and after that date, vulnerable to the new provision as well. 

We believe, therefore, that a distinction could and should be made 
between a bona fide and artificial split-up, and that a bona fide split-up, 
regardless of when consummated, whether before or after the enact- 
ment of the Revenue Act of 1943, should result in the same tax treat- 
ment as is presently accorded to a split-up which may have occurred, 
for example, in 1932. 

It is our position that existing law does give the Treasury adequate 
remedies and safeguards against a split-up which is nothing more 
than a tax-avoidance scheme. If it is ultimately determined that 
additional safeguards are necessary, they should then be enacted. 

However, they should be made prospective in their application, 
applying only to transactions occurring after a date upon which the 
tax-paying public could be said to have been put on notice of the 
intended change in the law. 

In the case of section 123, this date would be May 3, 1951, the first 
time that the proposal was mentioned in the ¢ enatnieienal Record. 

I do not believe that section 123 as passed by the House, should 
remain in the bill, but rather, should be entirely eliminated. 

I should like 

Senator Byrp. I am sorry to interrupt you, but your time has 
expired. We have two other witnesses to hear before we recess at 
12 o’clock. 

Mr. Hatprertn. I was going to spend just about another 3 or 5 
minutes, Senator Byrd, if I can have your indulgence. I will not 
read all of it, I promise you. 

Senator Byrp. You can insert it in the record. 
(Discussion was continued off the record.) 

Senator Byrp. Your entire statement will go in the record. 
Mr. Haupert. Thank you, sir. 

(The document referred to is as follows:) 


STATEMENT OF J. STANLEY HALPERIN ON BEHALF OF WOMEN’S APPAREL CHAINS 
ASSOCI ATION, Ine . 


Mr. Chairman and gentlemen, I am J. Stanley Halperin, an attorney, of 46 
Cedar Street, New York 5, N. Y._ I appear on behalf of the Women’s Apparel 
Chains Association, Inc., 41 East Forty-second Street, New York 17, N. Y., in 
opposition to section 123. 

The members of our association are engaged in the sale at retail of popular- 
priced women’s apparel through over 1,100 stores located throughout the country. 
Each of the members is the operator of a number of retail stores and outlets, 
many of which are operated as separate corporations. 

In many cases, such subsidary corporations are owned 100 percent by the 
parent corporation. In other cases, however, the stock ownership percentage is 
less than 95 percent. 

In the great majority of cases, the net profit of each store, before taxes, is sub- 
stantially below $25,000. 

Our position respecting section 123 is respectfully set forth in the following 
paragraphs. 


Point I. A Distincrion SHoutp Be MaprE BETWEEN MULTIPLE CORPORATION 
STRUCTURES WuicuH ARE Bona FipE anp THosrt Wuicu ARE ARTIFICIAL 


Ve do not, nor could anyone raise any objection to the general purpose of the 
House provision—if such purpose is to prevent the artificial splitting-up of 
corporations solely for tax purposes. As worded, however, the provision is 
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REVENUE ACT OF 1951 
equally applicable to multiple-corporation structures which antedate the present 
excess-profits tax provisions not by just a few years, but 20 years or more and 
whose method of operation constitutes the bona fide conduct of business in the 
ordinary way. 

The House provision makes no distinction between a multiple-corporation 
structure which is bona fide and which is not a tax avoidance scheme and the 
one which is the result of an artificial splitting-up of the enterprise. A multiple- 
corporation structure, no matter how long ago created, no matter how valid and 
bona fide the business reasons underlying its creation, no matter how many times 
examined and approved by the Bureau of Internal Revenue—is now to be elassi- 
fied, under the House provision in the same category as the artificial, unbusiness- 
like enterprise. It is not believed that it was the intention of the House proposal 
to label such taxpayers as ‘“‘tax avoiders.”’ 

It is difficult to reconcile the House proposal, which confessedly was adopted 
upon the recommendation of the Treasury Department, with the two basic 
fundamentals of policy which have always been followed in tax legislation, 
namely 

(A) the bona fide conduct of business in the ordinary way shall not be 
impeded; and 

(B) retroactivity, especially where the practice has been known to and 
approved by the Treasury Department, is to be avoided and the corrective 
provision shall be made prospective only in its operation. 


(A) THE BONA FIDE CONDUCT OF BUSINESS IN THE ORDINARY WAY SHOULD NOT BI 
IMPEDED 


Business reasons justify bona fide multiple-corporation structure 


There is no doubt but that the multiple-corporation structure is the usual and 
ordinary method of operation in the case of retail organizations. If there were 
any doubt about this point before the present hearings were held, the number 
of trade associations and others who have and will testify on this provision should 
dispel any such doubt. 

There are many sound business reasons why the multiple-corporation structure 
is the proper way of conducting a retail store organization Previous witnesses 


have enumerated many of the business purposes which dictate this method of 
operation and, accordingly, they are not here again detailed. 


Treasury Department admits multiple -corporation structure epresents bona fid 
conduct of business in ordinary way 


However, I should like to point out that the Treasury Department itself has 
recognized the business purposes underlying the multiple-corporation structure 
In fact, more than once in recent years, it has given its blessing and approval to 
a corporate reorganization having as its end-result the ownership and operation 
of each retail unit in the organization by a separate subsidiary corporation. 

If we bear in mind that for a corporate reorganization to be treated as tax-free, 
must be conclusively established that the underlying purposes of the reorganiza- 
tion were sound business purposes and not a tax-avoidance purpose—the ad- 
mission by the Treasury Department that a multiple-corporation method of 
conducting business is tax-free should be conclusive proof that it is not and ws 
not a tax-avoidance scheme. Furthermore, it is conclusive proof that the mul- 
tiple-corporation structure, where approved by the Treasury Department, does 
constitute the bona fide conduct of business in the ordinary way. 

We do not know how many rulings and closing agreements have been issued in 
toto, approving reorganizations which resulted in multiple corporation structures. 
For the members of our association, however, every member which went through 
some revamping or other of its method of conducting business which resulted in 
a multiple corporation structure has had its returns examined by the Bureau of 
Internal Revenue. Without exception, the tax-free status of the transaction 
and therefore, the finding that tax avoidance was not the underlying purpose 
has, in each and every case, been approved. This has been the experience of 
our industry. We understand that this is true in others, as well 


+ 





Treasury issues closing agreement appropving proposed reorganization resulting in 
multiple corporations 


To further demonstrate the irreconcilability between what the House now 
proposes, based on the Treasury’s recommendation and what the Treasury 
has been doing all these years, not only has its Bureau of Internal Revenue ap- 
proved these transactions in past years upon examination of the tax returns, but 
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also, the Secretary of the Treasury has approved the execution of closing agree- 
ments holding such multiple-corporation transactions to be tax-free. 

For example, one of our members, Angerman Co., Inc., presently the owner and 
operator of 57 retail outlets, all of which are owned by separate subsidiary cor- 
porations, reorganized its corporate structure in 1949 to achieve this result. 
Before doing so, however, it made application for a closing agreement to the effect 
that the proposed reorganization would be tax-free. Such a closing agreement 
was granted and entered into and approved by the Secretary of the Treasury. 

The Angerman Co. is a typical example of the multiple corporation structure. 
It represents a constant and steady expansion of retail outlets for more than 25 
years, some of which it acquired by the purchase of outstanding stock, others of 
which were started by itself. In 1948, it was decided to clear up its corporate 
structure and to have a separate corporation own and operate each store. 

Accordingly, a plan of reorganization was prepared and it was submitted to the 
Commissioner of Internal Revenue, requesting the issuance of a ruling and closing 
agreement to the effect that the proposed reorganization, when consummated, 
would be tax-free. The application which was filed with the Commissioner set 
forth the business reasons which justified the change in corporate structure. In 
fact, it was stated in the company’s application that there might be a savings in 
taxes, but the company did not know if such would prove to be the case. The 
Commissioner issued a favorable ruling and the closing agreement was entered into. 

In actual fact, however, Angerman Co. paid more in taxes than if it had not 
adopted the plan of reorganization. For its fiscal year ended January 31, 1950, it 
had 55 retail outlets. The average safes for each outlet for the year was $156,363, 
on which the average profit before taxes was $3,709, approximately 2.4 percent 
on sales. The average Federal tax liability per store was $1,563, whereas if 
Angerman Co. had remained as it had been before, the average Federal tax 
liability per store would have been $1,409, a savings of $154 per store. Does 
this smack of tax avoidance? Also, the average store was left with but $2,146 
after taxes on an average sales volume of $156,363, approximating 1.37 percent 
on sales—certainly not an exorbitant profit on its volume. Is the Treasury 
Department now to be heard to say that the Angerman Co. reorganization was 
“artificial’’ and did not represent the bona fide conduct of business in the ordinary 
way? 


Is House provision designed to regulate business? 


Or is it to be assumed that the Treasury conceds that the multiple-corporation 
structure does represent the bona fide conduct of business in the ordinary way, 
but nevertheless, despite their respective bona fide separateness, they should be 
treated as one? And if such latter be the case, it would seem that this provision 
is more designed to regulate business than to raise revenue—a purpose and a 
design which is opposed to the policy invariably followed in the past by the 
tax-writing committees of Congress. That policy has been to use the revenue laws 
only for the purpose of raising revenue, and not for the purpose of reforming and 
changing business practices and procedures. Economie and social reform has 
been left to the other committees of Congress, and the tax-writing committes 
have always opposed the use of the revenue laws for the accomplishment of any 
purpose other than the raising of revenue. We agree with that policy and endorse 
Its continuance, . 

Moreover, the House provision, if its design is to treat a multiple corporation 
structure as a single taxpayer, does not do so. In fact, it makes the effective tax 
rate even higher than if a consolidated return were to be filed. This is because 
there is no 100-percent dividends received credit allowable in the tax computation, 
only the 85-percent credit, leaving the remaining 15 percent subject to a double tax. 

[f the Treasury concedes that the multiple-corporation structure is a proper 
method of conducting business in the ordinary wav, then it is unfair to base the 
House provision on the fact that in certain cases there may have been an artificial 
split-up and then make the House provisions applicable to all taxpayers, honest 
and dishonest. If that is the true purpose, then the Treasury could have requested 
a provision making mandatory the filing of consolidated returns, which would have 
accomplished such a purpose and would have laid bare on the table the full impact 
of this proposal. Yet this was not requested. 

Ways and Means Committee intended provision only for artificial split-ups 

Whichever way one examines the House provision, the conclusion is reached 
that what is really sought to be accomplished is the prevention of artificial split-ups 
in the future and the denial of any tax advantages to artificial split-ups of the past. 
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A reading and a re-reading of the Ways and Means Committee report discloses 
the intention is to make the provision applicable only to the artificial split-up. 
The summary set forth in table 12 on page 62 of the report describes section 123 as 
“Closing of loopholes concerned with— * * * (b) Corporate split-ups to 
obtain multiple exemptions and credits. * * *.’’ Your attention is directed 
to the descriptive language ‘‘to obtain’. This clearly evidences an intention to 
make section 123 applicable only to the artificial split-up. 

At all times, however, the bona fide conduct of business in the ordinary way is 
not intended to be impeded. 


(B) RETROACTIVITY IS NOT JUSTIFIED ON THE GROUND OF LACK OF KNOWLEDGE 


There is no justification for making the House provision applicable to existing 
bona fide multiple-corporation structures. The Treasury has been aware of this 
method of operation for many vears. 


Senate refused to make section 129 retroactive to pre-October 8, 1940 structures 


It was at the Treasury’s request that section 129, which is designed to deny to 
the artificial split-up any tax advantages which might accrue to it, was enacted in the 
Revenue Act of 1943. At that time, too, the House proposal was so broad in its 
language as to include those bona fide taxpayers who were not intended to be in- 
cluded within its scope. The Senate Finance Committee delimited the language 
so as to effectuate the true purpose, namely, to deny the beneficial provisions of the 
tax laws to the artificer, the tax dodger. 

Moreover, the House provision made section 129 retroactive to all vears begin- 
ning after December 31, 1939. The Senate refused to give it retroactive effect, 
making it applicable only to vears beginning after December 31, 1943. In doing 
so (which amendment was agreed to by the House), the Senate compelled both the 
taxpayer and the Government to rely upon the then existing laws for past years. 

This would be the fair thing to do with the present section 123. If a split-up 
was a tax avoidance scheme, the existing sections 45 and 129 are sufficiently 
strong to upset it. 


House provision would apply to pre-October 8, 1940 structures 


It is impossible to explain why, in 1951, it is justifiable to deny the status of 
separate entities to a multiple-corporation structure which, for example, has had 
such a structure since it came out of insolvency proceedings in 1932 whereas in 
1943, when we were at war, it was not considered justifiable to do so to the very 
same multiple-corporation structure. Even the House, in proposing section 129 
in the 1943 act, made it applicable only to transactions occurring on and after 
October 8, 1940. Yet this new provision in the 1951 bill could and would apply 
to transactions which occurred before that time. 

Thus, we have a situation where (a) the Treasury has requested implementation 
of section 129, implementation sufficient to give it the broad coverage it sought 
in 1943 and which the Senate then denied; (b) the Treasury desires such imple- 
nentation to be retroactive not merely to the date specified in section 129, viz. 
October 8, 1940 but rather, to the beginning of time, and (c) the House provision 
has granted the Treasury’s requests. 

Multiple corporation structures which antedated October 8, 1940, whether or 
not spawned in tax avoidance, were exempted from the operation of section 129 
despite the recognized tax advantages they would enjoy by reason of such exemp- 
tion. The new section 123, which would not apply to such taxpayers, does not 
even give to them the same privileges which they would have had under section 
129, namely, the right to prove that the multiple-corporation structure was not 
adopted because of the tax avoidance motive. In truth, even if such right were 
granted, it would be difficult at tnis late date, if not impossible in many cases, to 
present the proof because of the death of witnesses, destruction of records, ete. 
Vo provision made for “‘cut-off date’”’ 

It seems more logical to assume that the provision should have contained some 
cut-off date, prior to which time multiple-corporation structures would be vulner- 
able only under existing law and after the time vulnerable to the new provision 
as well. 

Our position 

We believe that a distinction should be made between a bona fide and an 
artificial split-up, and that a bona fide split-up, regardless of when consummated, 
whether before or after the enactment of the Revenue Act of 1943, should result 
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in the same tax treatment as is presently accorded to a split-up which may have 
occurred, for example, in 1932. 

It is our position that existing law does give the Treasury adequate remedies 
and safeguards against a split-up which is nothing more than a tax avoidance 
scheme. If it is ultimately determined that additional safeguards are necessary, 
they should then be enacted. However, they should be made prospective in their 
application, applying only to transactions occurring after a date upon which the 
taxpaying public could be said to have been put on notice of the intended change 
in the law. In the ease of section 123, this date would be May 3, 1951, the first 
time that the proposal was mentioned in the Congressional Record. 

We do not believe that section 123 as passed by the House, should remain in 
the bill, but rather, should be entirely eliminated. 


Point Il. Secrion 123 Witt REPRESENT AN INORDINATE INCREASE IN THE 
Tax BurRbDEN or THose AFFECTED BY IT 


CONGRESS DOES NOT DISCRIMINATE 


It has always been the poliey of the Congress not to discriminate against a 
single class of taxpayer. Yet that is what section 123 will do. By reason of the 
denial of the surtax exemption to each of the corporations, except one in the struc- 
ture, the effective tax on each one’s first dollar of taxable net income will rise 
from the proposed normal tax of 30 to 52 percent, an increase of 74 percent over 
and above the increase which is proposed to be levied against all corporations. 
Moreover, by reason of the denial of the minimum excess-profits credit to each 
corporation, Many a corporation will now have part of its income subject to ex- 
cess-profits tax. 

There is no doubt but that many such corporations will have an effective tax 
rate which is more than double what it would have been were it not for section 
123. This has been graphically presented to you in the case of Southern Depart- 
ment Stores, Inc. through their representative, W. Gibson Harris, in his testi- 
mony on July 10, 1951. 


BEFORE DRASTIC CHANGE, CONGRESS MAKES STUDY 


It is our position that section 123 is so drastie in its concept and operation 
that to make its application effective at one fell swoop is contrary to congres- 
sional policy. 

At no time has there ever been a 74-percent increase in the tax rate, limited to 
one particular class of taxpayers. There is no justification for such an increase 
at this time. 


Point III. Section 123 Witt Nor Raise tHe $55 MILLION IN REVENUE WHICH 
Is PREDICTED FOR It 


NO STUDY HAS BEEN MADE 


Ordinarily, when a structural change of such impact as section 123 is proposed, 
it is based upon an intensive and exhaustive study made by the Treasury Depart- 
ment and by the staff of the joint committee. Yet no such study seems to have 
been made in this ease. There does not appear to be any basis for the estimate of 
the revenue vield anticipated. To our knowledge, no industry or trade associa- 
tions were requested to furnish any statistics of any kind which would aid th« 
Treasury and the joint committee staff in this regard. 


rTREASURY RECOMMENDATION 


So far as we have been able to ascertain, the Treasury Department recom 
mended this provision after public hearings before the Ways and Means Committe« 
had been closed. It is believed that the request for this provision was inspired 
by two recent decisions of the Tax Court of the United States, in both of which 
it was held that a multiple-corporation structure was bona fide and was not 
adopted for tax-avoidance purposes. 


BASIS OF ESTIMATED REVENUE YIELD UNKNOWN 
At any rate, in making the estimate, we understand that the Treasury relies 


on a study made by the Securities and Exchange Commission in 1947 from which 
it appears that there might be 16,000 corporations belonging to multiple-corpora- 
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tion structures. On the assumption that 50 percent filed consolidated returns, 
that left 8,000 corporations. 

As to these 8,000 corporations, we further understand that it was assumed that 
the denial of a separate surtax exemption to each would mean an additional 
22 percent on the first $25,000 of income, or $5,500 per corporation, or $44 million 
for all 8,000 corporations. Presumably the remaining $11 million to complete 
the estimated revenue yield is attributed to excess-profits taxes. The point is, 
nobody seems to know how the Treasury Department arrived at this estimate. 


PREDICTED REVENUE YIELD WILL NOT MATERIALIZI 


If our understanding as to what occurred is correct, then the premise that each 
corporation will pay an additional $5,500 in tax is fallacious, at least in our 
industry. Our stores are all small stores, in some cases a formerly independently 
owned store which has now come into the organization lock, stock, and barre] 
with its former owner and manager still remaining as manager and retaining a 
profit-sharing interest, and all former employees continuin 
never have and still do not make $25,000 a year in profits 

We understand that other witnesses have likewise testified that the predicted 
revenue yield will not materialize and, in fact, for other reasons such as retarding 
of expansion, may result in an over-all net revenue loss. 


gon. Practically all 


A STUDY SHOULD FIRST BE MADE 


It is our position that before so drastic a provision is approved, a more detailed 
study should be made in order to determine not only the necessity for and the 
advisability of such a provision, but what the true revenue yield might be. It is 
unlike the prior practice of the tax committees of the Congress to enact a provision 
which has not been thoroughly investigated before being proposed. 


Pont IV. Section 123 Imposes Tax DIsaApVANTAGES Witu No ELection To 
Escape THEM 


At the risk of repetition, I should like to reiterate that the House provision, if 
it is designed to treat a multiple-corporation structure as a single taxpayer, does 
not accomplish its purpose. In fact, it makes the effective tax rate on such a group 
even higher than if a consolidated return were to be filed. This is because there 
is no 100-percent dividends-received credit allowable in the tax computation, only 
the 85-percent credit, leaving the remaining 15 percent subject to a double tax. 
The fact remains that, in many cases, a consolidated return will not be able to be 
filed because many multiple-corporation structures do not qualify under the con- 
solidated returns regulations as an affiliated group entitled to filing a consolidated 
return. Thus, although treated as one for the tax computation, the corporations 
within the group would not be prmitted to offset losses of one corporation against 


th 


he profits of others, would not escape the double taxation on the 15 percent of the 
lividends received, and would not be able to eliminate intercompany profits—all 
of which will result in a higher effective rate than if a consolidated return were 
filed, except, or course, that if it may not file a consolidated return, it has no 


choice. Here again the unfair discrimination of section 123 is ervstal clear. 


Point V. Section 123 WiLL Serious ty INJURE Our INDUSTRY AND THE PEOPLI 
Wuo DeEpPEND on It 


amply demonstrated by the injury which it will inflict on our industry and the 
people who depend on it for their livelihood. Other witnesses have testified as 
to the damages which their industries will sustain. It is clear that had all this 
information been available at the time the proposal was first advanced by the 
lreasury, section 123 would not have emerged in the form which it now has. 


The fact that no study has ever been made as to the impact of section 123 is 


A TYPICAL ORGANIZATION-——ITS BEGINNING 


I should like to briefly describe a typical member of our industry. It usually 
was organized about 15 to 20 vears ago, starting off as a one- or two-store opera- 
tion, and in rural areas primarily. Profits were plowed back into the business and 
additional stores were acquired, either by the opening of new units or the purchase 
of existing stores. Where there was a purchase, the former owner was usually 
retained as manager, with a percentage interest in the profits. 
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Many of our members have followed the practice, since their inception, of 
operating each store as a separate corporation. Others have had a varied experi- 
ence, depending upon whether it was a new store which the member was opening 
or a store the capital stock of which was being purchased. In such cases, the new 
store was not separately incorporated. 

Ultimately, as the number of stores grew, it no longer was advisable to purchase 
the services of a resident-buying office in New York City and, accordingly, 
executive offices were opened on behalf of the group. This executive office would 
act as the central buying office for the entire group. The ability to buy in volume 
enabled the group to merchandise its inventory at a much smaller mark-up than 
could possibly be done if each were operating as an independently owned, com- 
pletely unaffiliated store, as many of the units had previously done. 


SIMPLIFICATION OF CORPORATE STRUCTURE BY ADOPTION OF MULTIPLE 
CORPORATIONS 


During the middle 1940’s, many of them, primarily those with a hodgepodge 
corporate structure, adopted plans of reorganization which had, as their end result, 
the ownership and operation of each store by a separate corporation. In every 
single case where this was done, the Bureau of Internal Revenue has examined the 
reorganization and has accepted its treatment as a nontaxable transaction, thus 
expressly finding that tax savings was not the motive. In a number of cases, more- 
over, the Treasury Department entered into closing agreements to the effect that 
the reorganization was tax-free. 


THE DAMAGE THIS PROVISION WILL CAUSE 


The incalculable damage will be caused to our industry by an effective 74- 
percent increase in the tax burden, if the House provision is enacted, will affect 
our creditors, our employees, our suppliers, and our local communities. 

(a) The harm to our creditors 

It goes without saying that the only source for the repayment of loans is the 
profit remaining after taxes. The inordinate increase proposed by section 123, 
in some cases will not leave sufficient profit after taxes with Which to meet the 
annual repayment required to be made. Indications from lending institutions 
already indicate that loan commitments will have to be met, regardless of the 
proposed section 123. In such cases, if the loans cannot be refinanced, the con- 
sequences will be drastic. 

Not only is this true as to such creditors as banks, insurance companies, and 
other lending institutions—it is also true with respect to such creditors as con- 
tractors who have made store alterations and improvements and are being re- 
paid over a course of years. 

The restriction of credit by one creditor very often sets off a chain reaction, 
other creditors follow suit, and, ultimately, the debtor can be thrown into an in- 
voluntary reorganization. 


(b) The harm to our employees 


There was a time when certain of our employees, particularly store managers 
and executive personnel, were paid a percentage of profits after taxes. This is 
not too widespread a practice although, where it still exists, section 123 will have 
a serious impact. 

However, it is obvious that an employee’s security lies in the fact that his em- 
ployer is in a sound financial position. If taxes take so much.away from the em- 
ployer that, along with payments to be made to creditors, there is not enough 
left to build up a reserve to weather bad times, the employer’s financial position 
is unsound, and it follows that the employee’s position is equally unsound and 
insecure. 

Many of the stores are marginal stores, barely breaking even on their opera- 
tions. In adverse times, they are the ones which sustain the greatest losses. It 
is but natural that if there will not be any profits left after taxes and loan repay- 
ments, the risk of maintaining a marginal store should be eliminated, resulting 
in the closing of a store and the loss of jobs by six or seven employees. 

(c) The harm to our suppliers 
The retardation of expansion and growth of our members because of lack of 


capital will affect not only our trade suppliers but our contractors as well. Local 
contractors in small rural towns, to whom a $35,000 store alteration is a major 
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piece of business for the entire year, can no longer look forward to this source of 
business. There will be not only a lack of capital, but a lack of incentive to open 
any new retail units. 


(d) The harm to the local community 


We believe that the damage done to the local community will likewise be far 
greater than the proponents of section 123—if ever they thought about this 
point calculated. Just see what happens when one of our members comes to 
a community. Take, for example, a store of one of our members in Bucyrus, 
Ohio. Bucyrus is a small rural town, which never had the benefits of big-city 
merchandising, styling, and low prices. Bucyrus shoppers would travel many 
miles to shop at department stores in the big cities, until one of our members 
came along. 

It rented a store, which brought income to the landlord, a native of Bucyrus. 
The store was altered and improved, which gave employment and income to the 
general contractor and his many suppliers and employees. The store was staffed 
with local employees, thereby creating six jobs which had never before existed, 
and bringing additional income and purchasing power to the community. A 
local attorney was engaged, giving him an additional client. The local bank 
received a new depositor. Because of its low prices, it attracted customers from 
surrounding areas who never before considered Bucyrus a shopping center, and 
whose coming brought additional business to the other stores on Main Street. 

What did it really do? It did nothing more than to come to a small town and 
say to a likely potential storekeeper, in effect: ‘“You don’t have the money with 
which to open astore. We will advance the money to you, and put you in business 
and give you an interest in the profjts.”” A big business such as a large department 
store in nearby Cleveland doesn’t come to Bucyrus. It brings nothing to the 
community—it only draws business away from it. On the other hand, our mem- 
ber brought business to the community. In effect, it has enabled someone to 
open his own small business. 

Our members are very proud of the part they have played in bringing back to 
life the vacant stores on Main Street in our rural areas. The job which the big 
stores would not or could not do, we have done. We have gone into cities of 
8,000, 9,000, and 10,000 population and have invested sums of $40,000 and mors 
to give Main Street a store every bit as good and comparable to the big-city 
stores, 

We should not like to be prevented from continuing this expansion, but i 
stands to reason that if we do not have any money left after taxes to venture 
into new areas, we cannot expand. We feel that we are part and parcel of the 
small-business movement of our country. Organizations such as our members 
are nothing more than a group of small businesses in competition with other 
small businesses in their respective communities. 


Point VI. Secrion 123 DiscrImMINATES UNFAIRLY AMONGST COMPETITORS IN 
THE SAME INDUSTRY 


WHERE STORE MANAGERS HAVE STOCK INTEREST 


As has been indicated before, at one time it was the practice in the industry 
to pay store Managers a percentage of the profits after taxes. Very often, this 
was accomplished by the manager owning a percentage of the stock of the partic- 
ilar store he managed. Moreover, in those cases where a former owner sold his 
store to a multiple-corporation group, he retained a stock ownership in the 
corporation he was selling. 


COMPETITIVE ADVANTAGES OF STRUCTURE EXEMPT FROM SECTION 123 


In those cases where more than 5 percent of the stock of a store corporation is 
owned outside the related or affiliated group, that particular corporation is exempt 
from the application of section 123. Under such circumstances, it does not have 
to resort to higher prices in order to net the same profit after taxes, as must its 
next-door competitor which is subject to section 123. From the competitive 
point of view, it is in a position to reduce its gross profit mark-up and, because of 
the additional volume reduced prices will bring, still earn the same net profit 
after taxes. 

UNFAIR COMPETITION 


It is difficult for us to justify why we should be, or how we are expected to be, 
able to compete with a well-known organization which has approximately 300 
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separate corporations in the South but which sells a partial stock interest of over 
5 percent in its stores to its managers. Our store managers do as well as theirs, 
our employees are compensated equally as well—but, now, due to the change in 
tax treatment, we could no longer effectively compete. 


NO DIFFERENCE IN TREATMENT OF MANAGERS 


We cannot stress too strongly the fact that there is no substantial difference 
in the treatment or compensation of a store manager in this southern group and 
a store manager of one of our members. In the former case, the manager’s bonus 
comes to him as a dividend on stock. In the latter case, it comes as a percentage 
of the profits before taxes. In both cases, they average the same income. In 
both cases, they are treated the same and have the same authority within the 
store. 

In fact, the only difference between the two is that this southern group follows 
the old practice of compensation by means of a percentage of profits after taxes 
whereas our member compensates on the basis of a percentage of profits before 
taxes. Yet because of this deviation in compensation, the tax position of our 
competitor will give it a competitive advantage which is unfair and was never 
intended. 

We cannot believe and do not believe that it was ever intended that section 123 
would have this effect. Granting relief to certain members of our industry and 
not to others will give rise to unfair competition, a drastic and unjustified result 
of a revenue-raising statute. 


RECOMMENDATIONS 


\. Section 123 should be deleted entirely from the bill. 

B. Once it is deleted, the staff of the joint committee should be instrueted to 
make a study of the necessity for and the advisability of and the effect of such a 
provision. 

C. If section 123 is to be retained in some form, then 

1. It should not be retroactive, and existing laws should govern the recog- 
nition to be accorded to multiple-corporation structures existing as at a 
certain date. 

2. For its prospective operation, a distinction should be made between a 
multiple-corporation structure which is such pursuant to the bona fide 
conduct of its business in the ordinary way and one which is a tax avoidance 
dodge. A bona fide multiple corporation structure, even if created after 
the effective date, should not be subject to the new section 123. 

3. The effective date of the new section 123 should not be earlier than 
May 3, 1951, the date the new proposal was first announced. 

t. In the case of newly organized corporations, created for bona fide 
reasons and which are created after May 3, 1951, then, the new section 123 
should not apply if there was only made a cash investment in said new 
corporation, which thereafter proceeded to engage in business. 

We respectfully urge vou to delete section 123 until such time as a study has 
been made and the conclusion reached that it is necessary and advisable. 

Respectfully submitted. 

J. STANLEY HALPERIN. 


Senator Byrp. The next witness is Mr. Cyrus B. King. 
STATEMENT OF CYRUS B. KING, ATTORNEY AT LAW 


Mr. Kine. Mr. Chairman and members of the committee, my 
name is Cyrus B. King. lama member of the State bar of California. 

[ reside and practice in San Francisco, Calif., limiting my practice 
to tax matters. 

[ am here representing Wixson & Crowe, Inc.. of Redding, Calif. 

They are general contractors, but they specialize in clearing dam 
reservoir sites for the Bureau of Reclamation. They have worked 
on some of the big dams in the country, and they are currently engaged 


in clearing the site for the reservoir of the Hungry Horse Dam in 
Montana. 
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I am here because there is no relief for us and similarly situated 
taxpayers, except from Congress. 

While I am here to discuss the excess-profits-tax relief provisions, 
it is my sincere and considered belief that we are not 
new relief provision. 

We simply want to call to the attention of this committee the 
operation of one section of the present provisions, and I want to stress 
that word “operation” because, I repeat, we feel that we are not 
seeking any relief beyond that which has already been provided by 
Congress, but we feel that an amendment is necessary to clarify one 
of the present provisions so that the intent of Congress will be carried 
out. 

In the present Excess Profits Tax Act, the Congress has wisely 
omitted such general relief provisions as section 722 of the World 
War Il act. The expense and difficulty of preparing a case to estab- 
lish a right to relief under that section, and the uncertainty of the 
results, led to complaints from taxpayers and their advisers. 

Congress has consequently, in the present law, quite wisely set up 
more or less automatic formulas with respect to relief provisions, but 
because we are confined to formulas, we think that they should be 
applied with equality to all taxpayers. 

Our specific problem is this: Part Il of the present Excess Profits 
Tax Act provides that when a taxpaving corporation has acquired the 
properties of one or more other corporations in tax-free exchanges, 
the taxpayer May compute its average base-period net mcome by 
taking into account the earnings history of the properties which it has 
taken over. 

Further, even though the taxpayer itself was not in existence on 
January 1, 1946, which was the beginning of the base period for most 
corporations, it can trace its history back to that date if one or more 
of its components was in existence then; and if the entire financial 
history of the acquiring and the component corporations, taken 
together, meet certain requirements, certain qualifications, the tax- 
payer is entitled to the rehef afforded to growing corporations, that is, 
corpor itions whose growth during the base pe ‘riod has been so rapid 
that it would be unfair to compute their excess-profits-tax credit on a 
straight average. 

The statute further provides that the taxpayer’s earnings history 
can include the earnings of, and its existence can be traced back 
through the existence of, the corporations from which the components 
of the corporations have acquired properties—corporations which the 
components have taken over—that is, it can rely on its predecessor’s 
predecessors, to be nontechnical. 

By statute the same rule applies to a taxpaying corporation which 
takes over the properties of a partnership or a sole proprietorship. 

Let me say that, for brevity’s sake, hereafter when I mention a 

“partnership” T mean a partnership or proprietorship. 

In ope ration, however, there has been added to the statute a con- 
dition or limitation not written into the statute itself: that the relief 
provisions will be applied with respect to properties acquired from a 
partnership only where there has been no change in the composition 
of the partnership. 

This additional limitation results from the Bureau’s interpretation, 
and is evidenced by one of its regulations promulgated under section 

86141—51—pt. 39 


asking for any 
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740 of the World War IT law—which is almost identical to the present 
section. 

I want to say that as late as last Friday I checked, and I found 
that the Bureau has not vet prepared regulations under the section 
of the present law. 

Senator Tarr. You mean the Bureau has not yet prepared any 
regulations under the new excess profits tax law? 

Mr. Kina. Oh, yes, Senator, but not under this particular provi- 
sion, part II. 

Senator Tarr. I see. 

Mr. Kina. The only thing—the old regulation said in detail that 
a partnership cannot be an acquiring corporation. That means that 
where a partnership has taken over properties or where there has 
been any change in the composition of the partnership, the corpora- 
tion cannot go back beyond that change. 

This regulation under the old law, ‘has been before the courts in 
several cases, and the Tax Court has looked at the regulation and 
said that it is “reasonable.” 

The courts have not examined the intent of Congress behind the 
regulation. To us this appears to be bureau-made law, and not in 
accord with the intent of the Congress. 

This interpretation may deny relief to a corporation because of the 
merest accident in the history of the predecessor partnership, such as 
the withdrawal or addition of a partner, or the death of a partner. 

Actually, there is no requirement in the statute that the partnership 
shall have been engaged in business without any change in its com- 
position up to the time of the transfer of its properties to the cor- 
poration. 

What Congress intended, we submit, was that a corporation 
which succeeded in a tax-free exchange to substantially all of the 
properties which had been utilized in a business—whether conducted 
by a corporation or by a partnership—would be entitled to utilize 
the earnings experience of the business and properties during the 
period of their operations. 

It is the income from the properties that Congress had in mind. 
Congress has not required that the relief would be applicable only in 
the case of a partnership transferring its properties to a corporation 
without any change in the ownership of the properties prior to the 
transfer. 

Instead, Congress used the words “a corporation which has ac- 
quired.” The relief is afforded to a corporation which has acquired. 

If Congress intended to confine the relief only to those situations 
covered by the Bureau’s interpretation, it could easily have done so. 

The incongruity of the Bureau’s position is shown by the fact that 
if there had been a corporate set-up all the way back through 
the business it would not have made any difference if there had 
been a dozen or a hundred transfers of 100 percent of the stock of 
any of the component corporations during the entire base period. 

Senator Tarr. Don’t they let you go back as long as the corporation 
is the same, exactly the same, as it was before—as long as the partner- 
ship was exactly the same when the corporation took it’ over, that 
they let you go back to the last change—— 

Mr. Kine. That is correct. 

Senator Tarr. And then stop? 
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Mr. Kine. That is correct, sir. 

We feel that an amendment is needed either to 
interpretation of the section by the Bureau, or to assure. through 
the language of the statute, a uniform nondiscriminatory application 
of the law. 

I have suggested in my prepared statement—and I ask that the 
full text of that statement be made part of the record 
of an amendment which would accomplish the 
have in mind. 

The proposed amendment would give to corporations which have 
acquired partnership properties after reorganization of a partnership, 
the same treatment accorded to those corporations which have 
taken over properties from other corporations or from partnerships 
which have been in continuous and unchanged existence during the 
entire base period. 

At the same time, this treatment would be 
there has been an actual and true continuity 
crimination would be done away with. 

I am told by other practitioners that this is 
tion with small businesses. I know that a num 
represented by friends of mine feel that they a 
against, and that they have no hope of relief. 

I am going to take about 2 minutes to talk 
trace the history of my client ‘to illustrate 
under the Bureau’s interpretation. 

Until July of 1940, Saul Wixson was a dragline and cableway opera- 
tor, working on dam construction jobs. He was cableway and rige- 
ing superintendent in the construction of Boulder and Shs n 

In 1940, Mr. Wixson formed a partnership with J. 
Redding, Calif., and the firm entered the field of general contracting. 
During the early months of the enterprise, considerable sums were 
advanced to the partners by Mr. Frank Crowe, Mr. J. H. 
uncle. Mr. Frank Crowe decided to leave this money in the 
instead of demanding its repayment, and thereby 
third interest in the business, which he turned 
his daughters. The firm thereby became, 
a three-way partnership. 

On April 30, 1946 (just after the 
base period) the trust withdrew as 
that the contracting business w 
should not be invested in it. 

Mr. Wixson and Mr. J. H. Crowe bought out the interest 
trust. 

Let me emphasize, gentlemen, that in no case was there 
of the assets. Through each of these changes the 
and the continuing partners bought out, for 
retiring partners. 

Karly in 1947, Mr. Crowe decided to retire from the 
business. Mr. Wixson bought out his interest, and after February 
28, 1947, he transacted business as a sole proprietor under the firm 
name of “Wixson & Crowe” until Jurte 1. 1949, when the present 
corporation was formed and the business and its assets transferred 
to it in a 112 (b) (5) transaction. 
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In August of 1949, the new corporation first bid on the Hungry 
Horse project. There are some interesting figures on it in my pre- 
pared statement which I will not take your time with now. 

The net result is that after a series of bids, this job was done for 
the Government at a savings of millions of dollars at a fixed-price 
contract which was let months before Korea, a year before Congress 
started to consider the excess-profits tax, and over 6 months before 
the effective date of the Excess Profits Tax Act. 

[It is questionable whether in truth there are really any excess 
profits. We are not making any point of that; we want to pay excess- 
profits taxes the same as everybody else, but we do contend that we 
should not be peanlized by an unfair, discriminatory application of 
the taxing laws. 

Wixson & Crowe, Inc., should not pay one cent more tax than it 
would have if Mr. Wixson had conducted the business as a sole pro- 
prietor from the first day of 1946 until the transfer to the corporation 
or if Mr. Wixson and Mr. Crowe had been partners during all of the 
base period and until the transfer. 

Nobody can be certain of any such thing, but I am as certain as I 
can be that under the old law, Wixson & Crowe would have had a good 
chance for relief under section 722. 

[ am even more certain that they have no chance for relief under the 
law as presently applied. The only possibility of preventing the 
discrimination against these small businesses is for this committee to 
recommend some such amendment as I have suggested. 

In addition to the statement which I ask to be filed, I have asked the 
clerk to give to each of the members of the committee a printed state- 
ment which goes a little more fully into this problem. 

I have never felt that I have placed a matter before a tribunal from 
which I could expect better results than I do from you gentlemen. 

Thank you. 

Senator Byrp. Thank you very much, Mr. King. 

Senator Tarr. May I ask, Mr. Stam, has that question been up 
with your committee? Has it been up with your staff, Mr. Stam? 

Mr. Stam. We have discussed it with Mr. King, and we have the 
matter 

Senator Tarr. Do you see any particular reason why it should not 
be done? Is there any argument against it? 

Mr. Sram. I think it is a matter that we certainly should try to see 
if we cannot remedy without opening the door too wide in a lot of 
other cases. 

Of course, the whole problem where vou have what we call a closed 
transaction is that where part of the assets go over and part are re- 
tained, you get into this question of a double credit; and that is, the 
old company continues to keep the credit and the new company gets 
the same credit, and we have tried to work out many of these tax-free 
exchange provisions under this particular section to keep the credit in 
the hands of just one taxpaver. 

Senator Tarr. Does this involve not only the question of the excess 
profits tax base, but also the question of tax-free exchange? 

Mr. Sram. It involves really the question of excess profits tax base, 
but it is tied up with the tax-free exchange. 

Mr. Kine. May I come in again, sir? 

Senator Tarr. Yes. 
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Mr. Kina. The difficulty is, of course, as Mr. Stam has pointed out, 
that where you have transfers from one corporation to another you can 
come in within the tax-free exchange provisions of the code, but there 
are no comparable provisions with respect to partnerships. There 
just is no such thing as a transfer from one partnership to another in 
a tax-free exchange, so Mr. Stam’s point, of course, against double 
credit is very important from the Government’s point of view. 

But I think that the matter can be protected, the Government can 
be protected and, I submit, sir, that my amendment will protect them. 

Senator Byrp. Thank vou very much, Mr. King. 

Mr. Kine. Thank you very much, Mr. Chairman. 

(The prepared statement of Mr. King, together with a proposal for 
an amendment referred to by Mr. King, are as follows:) 


STATEMENT OF Cyrus B. KiNG, or San FRANcIscO, CALIF. 


Mr. Chairman and members of the committee: My name is Cyrus B. King. 
I am a member of the State bar of California. I reside and practice in San 
Francisco, limiting my practice to tax matters. 

I represent Wixson & Crowe, Inc., of Redding, Calif. My client is a general 
contractor, but specializes in clearing dam reservoir sites for the Bureau of Recla- 


mation. Among its larger operations in the past have been clearing the sites 
for the reservoirs of the Shasta and Cascade Dams and the site for the Seattle- 
Tacoma Airport. It is currently engaged in clearing the site for the reservoir 


of the Hungry Horse Dam in Montana. 

I have come across the country to appear before this committee because my 
client, like a number of other small businesses, is being discriminated against in 
a way that we are sure was not intended by Congress, and because, for reasons 
I shall develop, apparently only Congress can effectively correct the situation. 
Because of events which occurred tears before the business was incorporated, 
my client, under present interpretation of the law, will pay a discrimatorily high 
excess profits tax; in short, while the business has been in continuous existence 
for over 10 years, it will not be allowed to take into account all of its history as 
other corporations do, unless Congress clarifies the law. 

While I am here to discuss the excess profits tax relief provisions, it is my 
sincere and considered belief that we are not asking for any new relief provision. 
We want to call to the attention of the committee the operation of one section of 
the present provisions. I want to emphasize that word “‘operation’’ because, | 
repeat, we feel that we are not seeking any relief beyond that which has already 
been provided by the Congress. We do feel, however, that an amendment of 
the statute is necessary to clarify one of the present provisions, so that the intent 
of Congress will be carried out and the law will be applied to all taxpayers in a 
nondiscriminatory manner. 

Technicalities are not involved to any great extent, so I shall not have to 
burden the committee with any technical discussion. Further, to save the time 
of the committee, I shall, in some instances, oversimplify things. Because | 
am talking largely about the intent of the law, as we see it, I hope to be able to 
state my points briefly and simply. 

In the present Excess Profits Tax Act, the Congress has wisely omitted such 
general relief provisions as section 722 of the World War II Act. The expense 
and difficulty of preparing a case to establish a right to relief under that section, 
and the uncertainty of the results, led to complaints from taxpayers and their 
advisers. 

Probably because of these complaints,! the Congress has written into the present 
statute a series of definite and more or less automatic relief provisions.2. These 
give taxpayers a degree of certainty they didn’t have under the former law; 
they do away with the necessity of employing attorneys, statisticians, economists, 
and other high-priced specialists and with the expensive and time-consuming 





! These provisions ‘‘of the World War II law have resulted in extended delay in the settlement of relief 
claims which discriminated against taxpayers who had neither the time nor the financial resources neces- 
sary for the establishment of their cases."’ From House Ways and Means Committee Report 3142, and 
Senate Finance Committee Report No. 2679, 8ist Cong., 2d sess. 

? The present law “‘provides relief by a set of formulas, thus reducing the area of administrative discretion 
toa minimum.” Summary of Excess Profits Tax Act of 1950 prepared by the staff of the Joint Committ 
on Internal Revenue Taxation. 
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preparation of cases, presentation of those cases to the Bureau of Internal Rev- 
enue, and the even more expensive litigation, all of which were engendered by 
the old law; to that extent that are beneficial. 

But the purpose of Congress in establishing the present simpler plan will be 
thwarted if the language of the statute, or the interpretation of that language 
by the Bureau of Internal Revenue and the courts, lead to discrimination and 
to unjustly heavy tax burdens which result from pure accident. 

Briefly, our specific problem is this: Part II of the present Excess Profits Tax 
Act provides that when a tax-paying corporation has acquired the properties 
of one or more other corporations in tax-free exchanges, the taxpayer may com- 
pute its average base period net income by taking into account the earnings 
history of the properties which it has taken over. That average is used in 
measuring the extent of the corporation’s taxable excess profits. Further, even 
though the tax paver itself was not in existence on January 1, 1946 (the beginning 
of the base period for most corporations), it can trace its history back to that 
date if one or more of its components was in existence then; and, if the entire 
financial history of the acquiring and the component corporations, taken together, 
meet certain qualifications, the taxpayer is then entitled to the additional relief 
afforded to growing corporations, tnat is, corporations whose growth has been so 
rapid in the base period that it would be unfair to compute their excess-profits 
credit on a straight average of actual base period earnings. 

The statute further provide s that the taxpayer’s earnings history can include 
the earnings of, and its existence can be traced back through, corporations from 
which the components of the taxpaying corporation have acquired properties; in 
other words, a component may be made up of its own components. 

The same rules apply, by statute, to a taxpaying corporation which takes over 
the properties of a partnership or a sole proprietorship. And, for brevity’s 
sake, let me say that, hereafter, when I refer to a partnership, I meam a partner- 
ship or proprie ‘torship. 

In operation, however, there has been added to the statute a condition or limi- 
tation not Written into the statute itself: That the relief provisions will be 
applied with respect to properties acquired from a partne rship only where there 
has been no change in the composition of the partnership. 

This additional limitation results from the Bureau’s interpretation and is 
evidenced by one of its regulations promulgated under section 740 of the World 
War I! law (which is almost identical to the provisions of the present law as to 
properties acquired from a partnership). This part of the regulations? reads 
as follows 

\ partnership (or a business owned by a sole proprietorship) can be a compo- 
nent corporation * * *,. However, a partnership (or a business owned by a 
sole proprietorship) cannot be an ac quiring corporation, and therefore, * * * 
the law) cannot operate to make of its predecessors component corporations 
of its acquiring corporation.”’ 

This regulation has been before the courts in several cases. The courts have 
d that the regulation is reasonable; but it is submitted that, in no case, has a 
irt 


co squarely considered the question: ‘‘Does the regulation express the intent 
if Congress?”’ 


} 
el 


lo us, this appears to be bureau-made law, not in accord with the intent of 
Congress. This interpretation may deny relief to a corporation because of the 
merest accident in the history of the predecessor partnership, such as the with- 
drawal or addition of a partner, or the death of a partner. 

Actually, there is no requirement in the statute that the partnership shall 
lave been engaged in business without any change in its composition up to the 
me of the transfer of its properties to the corporation. The statute does not 
require that, at the time of the transfer, the properties shall bave belonged con- 
tinuously to the partnership. As a matter of fact, in a number of jurisdictions 
a partnership is not regarded as a legal entity at all and cannot, as such, own any 
properties; this rule is particularly true of real estate. Did Congress intend that 
such a local rule would render this relief inoperative? 

It is submitted that what Congress intended was that a corporation which 
succeeded, in a tax-free exchange, to substantially all of the properties which had 
been utilized in a business (whether conducted by a corporation or by a partner- 
ship) is entitled to utilize the earnings experience of the business and properties 
during the period of their operations. It is the income from the properties that 


§’ Regulations 112, sec. 35.7404 
4 See, for instance, EF. T. Renfro Drug Co., 11 T. C. 994; affirmed, 183 F. 2d 846; certiorari denied, U. S; 
Supreme Court, February 26, 1951: and Hawaiian Freight Foru arders, Lid., 15 Y. C. 34 
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Congress had in mind. Congress has not required that the relief would be applica- 
ble only in the case of a partnership transferring its properties to a corporation 
without any change in the ownership of the properties prior to the transfer. In- 
stead, Congress used the words ‘‘a corporation which has acquired.”’ If Congress 
had intended to confine the relief only to those situations which would be covered 
by the bureau’s interpretation, it could easily have done so; but there would be 
neither logic nor equity in such a requirement. 

The incongruity of the position assumed by the bureau is further highlighted 
by the fact that a corporation’s right to relief would not be affected one iota by a 
dozen, or a hundred, transfers of 100 percent of the stock of the taxpaying 
corporation or its components. 

But, even if it be admitted for argument’s sake that the language of the statute 
is not clear and that its ambiguity might support the bureau’s construction, it 
cannot be assumed that Congress intended such discrimination. It is submitted, 
therefore, that an amendment of the statute is necessary, either 

(a) to repudiate the erroneous interpretation; or 
(b) to assure a uniform, nondiscriminatory application of the law so that 
all corporations, large and small, will receive equal treatment. 

Because the application of the present relief provisions permits no administra- 
tive discretion (except insofar as administrative interpretation may grant or with- 
hold any relief), because the bureau has already indicated its attitude, and because 
the issue has been clouded by the court decisions I have mentioned, taxpayers who 
are subject to the discriminatory effects of the law’s operation have only one 
hope of relief: the Congress. That is why we are here. 

The discriminatory effects of the present provisions of the law can be obviated 
by a simple amendment. For this purpose, the following is suggested: 


“Sec. —. ACQUISITION OF PROPERTIES FROM PARTNERSHIPS 
(a) AMENDMENT OF SECTION 461 (a).—Section 461 (a) is hereby amended by 
adding, at the end thereof, the following new sentence: ‘‘‘Subparagraph (D) shall 


apply with respect to properties acquired from a partnership despite the fact 
that, prior to said acquisition, (i) there have been deaths of partners, or with- 
drawals of partners from, or addition of partners to, the partnership, or (ii) the 
properties have been transferred from a partnership to a sole proprietor, or from a 
sole proprietor to a partnership, or (iii) there has been any change in the ownership 
of the properties through any combination of any of the events mentioned in 
clauses (i) or (ii) of this sentence: Provided that, during the base period and until 
the said acquisition, at least one individual, a member of the partnership from 
which the properties were acquired, had been owner of the said properties or a 
member of a partnership which had been the owner of said properties.’ 

b) Errective patE.—The amendment made by this section shall be applicable 
to taxable years ending after June 30, 1950.” 

This proposed amendment would give to corporations which have acquired 
partnership properties after reorganization of the partnership the same treatment 
accorded to those corporations which have acquired properties either from other 

rporations or from partnerships which have been in continuous and unchanged 
existence during the entire base period. At the same time this treatment would be 
available only where there has been an actual and true continuity of the business. 
Discrimination and unfairness in the application of the relief provisions would 
thus be done away with. 

While, of course, I am authorized to speak only on behalf of my client, I would 
say to the committee that I gather from discussions with other practitioners that 
here are a number of small businesses similarly situated and that their owners 
and advisers feel that they are being discriminated against 
lhe essential justice of the proposal is illustrated by the history of my client. 
ntil July of 1940 Saul Wixson was a dragline and cableway operator, working 
on dam construction jobs. He was cableway and rigging superintendent in the 
construction of Boulder and Shasta Dams. 

Then Mr. Wixson formed a partnership with J. H. Crowe of Redding, Calif., 
and the firm entered the field of general contracting. During the early months 
of the enterprise, considerable sums were advanced to the partners by Mr. Frank 
Crowe, Mr. J. H. Crowe’s uncle. Mr. Frank Crowe decided to leave this money 
n the business, instead of demanding its repayment, and thereby purchased a 
one-third interest in the business, which he turned over to trustees for his 
daughters. The firm thereby became, effective January 2, 1941, a three-way 
partnership. 
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On April 30, 1946 (just after the beginning of the excess-profits tax base period), 
the trust withdrew as a partner because the trustees felt that the contracting 
business was so hazardous that trust funds should not be invested in it; Mr. 
Wixson and Mr. J. H. Crowe bought out the interest of the trust. 

Early in 1947, Mr. Crowe decided to retire from the contracting business. 
Mr. Wixson bought out his interest and, after February 28, 1947, transacted 
business as a sole proprietor under the firm name of Wixson & Crowe until June jl 
1, 1949, when the present corporation was formed, and the business and its assets 
transferred to it in a 112 (b) (5) transaction. 

In August of 1949, the new corporation first bid on the Hungry Horse project. 

Its first bid was made jointly with J. H. Trisdale, Inc., and was for $8,384,670 
(the highest bid was $11,256,190). For various reasons, not material to this 
statement, all bids made at that time were rejected, as were all other bids sub- 
mitted for the same project on September 26, 1949, except for one schedule cover- 
ing 1,000 acres, which was awarded for $475,000. A third set of bids was sub- 
mitted December 20, 1949; at this time Wixson & Crowe, Ine., bid for about 
one-half of the remaining work, and J. H. Trisdale, Inc., for the other half. Their 
respective bids were accepted, for a total of $4,931,210; the Bureau of Reclama- 4 
tion’s engineer’s estimate for the project was $6,231,850. 

The startling difference between the first and final bids (and between the 
Bureau’s final estimate and the final bid) is attributable solely to one fact: Mr. 
Wixson had invented and perfected a new device and a new method for clearing q 
operations. It would be inappropriate to describe this device and method in this ; 
statement, but it has been given wide publicity in technical, and even popular, 
periodicals. 

Here, then, is a situation in which, over 6 months before the invasion of Korea, j 
almost a full year before the Congress started to consider the Excess Profits Tax 4 
Act of 1950, over 6 months before the effective date of that act, and a full year 
before the adoption of our present high military budget, a corporation undertook 
a fixed-price contract at a price which saved the United States Government 
millions of dollars. The only effect of hostilities and a large military budget on 7 
this contract could be to lessen the contractor’s profit because of the spiraling a 
costs of labor, equipment, and materials resulting from the present economy. 
Surely, in truth, none of the profits from this contract can actually be excess. 

At the least, it must be conceded that the contractor should not be penalized 
by an unfair, discriminatory application of the taxing laws. Wixson & Crowe, 

Inc., should not pay one cent more tax than it would have if Mr. Wixson had con- 4 
ducted the business as a sole proprietor from the first day of 1946 until the transfer 4a 
to the corporation, or if Mr. Wixson and Mr. Crowe had been partners during all 2 
of the base period and until the transfer. 4 

Il am as certain as I can be of any such thing that Wixson & Crowe, Inc., would 

have had a good chance for relief under the old section 722. I am even more 






































ise. 
certain that, for the reasons I have tried to explain, there is no hope for relief 
under the mechanics of the act as presently administered by the Bureau. This 
committee by recommending such a clarifying amendment as I suggest can remove 
the existing discrimination and can assure that the law will be applied to all tax- e 
payers, large and small alike. We, therefore, respectfully request your favorable 
consideration of our request. 


A PROPOSAL FOR AN AMENDMENT OF THE Excess Prorits Tax RELIEF PROVISIONS 
To PREVENT DISCRIMINATION 


(By Cyrus B. King, San Francisco, Calif.) 








I, THE PROBLEM 












Drafting an excess-profits tax law is probably the most difficult task of the 
congressional committees which have the responsibility for tax legislation. 

The difficulty arises from the effort to tax only those profits which are truly 
excess |! and from the necessity of laying down rules which will determine what 
part of a corporation’s profits is excess and what part is normal or average. One 
of the rules permits this determination to be made by comparing the earnings of a 
corporation before the years covered by the excess-profits tax with its earnings 


‘An excess-profits tax selects for additional tax those corporations whose profits are higher than they 
probably would have been in the absence of hostilities and a large military budget."’ House Ways and 
Means Committee Re port No. 3142, 8Ist Cong., 2d sess _ 

“One of the main advantages of an excess-profits tax in periods of large military expansion is that it selects 
for additional tax those corporations whose profits are higher than they would have been in the absence of = 
t 


hostilities and a large military budget.’”’ Senate Finance Committee Report No. 2679, 81st Cong., 2d sess 


















durir 
year: 
stick 
prise: 
eral | 
of th 
Ur 
gene] 
a ta) 
due 
were 
years 
and ¢ 
econ 


auto 
didn 
cons 
Inte! 
enge 
Bi 
ishec 
cour 
pure 


rl 


mah 
Te 
pres 
men 
the 
of tl 
For 
be a 
not | 
E. 
profi 
aete 
net 
LYS 






iod), 
‘ting 
Mr. 


ness, 
ected 
June 


ssets 


ject. 
| 670 
this 
sub- 
»ver- 
sub- 
bout 
“heir 
1ma- 


1 the 

Mr. 
aring 
this 
ular, 


orea 
Tax 
year 
‘took 
ment 
Pt on 
aling 
omy. 
lized 
rowe, 
/con- 
nsfer 
ng all 


vould 
more 
relief 
This 
move 
| tax- 
rable 


SIONS 


f the 


truly 
what 
One 
sofa 
‘nings 


in they 
ys and 


selects 
ence of 


2d sess 



















































REVENUE ACT OF 1951 1563 


during those years; it is assumed that, to some extent, if the earnings in the latter 


years are greater, the difference constitutes excess profits.?. But no single yard- 
stick will apply to all the numberless forms and kinds of American business enter- 
prises. The Congress has, therefore, always included relief provisions, the gen- 


eral purpose of which is to insure, so far as possible, uniform and just application 
of the tax. 

Under the World War II law, relief was provided, among other ways, by such 
general relief provisions as section 722. Under this section, within broad limits, 
a taxpayer was allowed to reconstruct a substitute level of normal earnings ° if, 
due to any one of many specified conditions, its actual prior normal earnings 
were not truly re presentative of its normal earnings during the excess-profits-tax 
years. The application of these general relief provisions involved highly technical 
and e xpensive processes and called for the services of expert lawyers, accountants, 
economists, statisticians, and other specialists. 

Many taxpayers and their advisers complained about the operation and the 
uncertainty of these provisions. Probably because of these complaints,‘ the 
Congress has written into the present statute a series of definite and more-or-less 
automatic relief provisions.5 These give taxpayers a degree of certainty they 
didn’t have under the former law; they do away with the expensive and time- 
consuming preparation of cases, presentation of those cases to the Bureau of 
Internal Revenue, and the even more expensive court litigation, all of which were 
engendered by the old law; to that extent they are beneficial. 

But the benevolent effects of the a relief provisions will be greatly dimin- 
ished if they, or their interpretation by the Bureau of Internal Revenue and the 
courts, lead to discrimination or to unjustly heavy tax burdens which result from 
pure accident. 

The purpose of this statement is to call attention to one such provision and to 
the need for its amendment and clarification. 

For the sake of brevity, the problem will be stated as simply as possible, and 
many of the complexities of the law will be disregarde d. 

lo determine what portion of a corporation’s profits are excess under the 
present law, the taxpayer may compare them with its profits, after certain adjust- 
ments, during a 4-year base period, generally the calendar vears 1946-49. To 
the extent that a corporation’s profits in the current vear exceed a percentage 
of the average yearly profits during that base period, they are taxed as exces 
For this purpose, 85 percent of the base-period average (which incidentally can 
be arrived at only by computations and adjustments so involved that space does 
not permit discussion of them here) is called the excess-profits credit 


Erample.—Assume that in each of the vears 1946-49 a corporation had a net 
profit of $100,000, and that, under the law, no adjustments would be required to 
aetermine the average (a most unlikely assumption T he average base-period 


net income would be $100.000: and anv profits of the corporation after July 1, 
1950, or in later years in excess of 385,000 would be taxed as excess profits 

There are many kinds of circumstances under which this formula will not 
establish a fair or equitable credit. This statement will cover one such cireum- 
stance which points to the need, mentioned above, of an amendment: the problem 
of the corporation which has not been in existence in its present form for the full 
1 vears of the base period. 

For many reasons, the make-up and form of business enterprises change 
frequently. A corporation will merge with another, or will take over other corpo- 


rations. A corporation may split into two or more separate entities. A partner- 
ship _ incorporate. A sole proprietor may take in a partner. A partner may 
die, and, under State law, a new parternship may result. Despite any of these, 


or other sorts of changes of form, there may well be, in any case, an actual con- 
tinuity of the business and of its capital, its assets, its management, and its true 
ae ss experience. In such case, the present es should be allowed to 

easure the extent of its excess profits by the normal profits of its predecessors. 





rhe other method of measuring exce ss profits, based on the rate of return on capital, not consider 








oe ! i a} : i i at eu 
n this statement 
“Under see. 722 a hypothetical base-period earnings, credit had to be tailor-made for the liv 
ixpayer on the basis of almost all the factors which influenced the taxp r’s busine lu the base 
riod years.’’ Summary of Excess Profits Tax Act of 1950 prepared by the Staff of t Joint ¢ 
Internal Revenue 7 axation 
‘ These provisions ‘‘of the World War II law have resulted in extended delay the ttler it of relief 
s which discriminated against taxpayers who had neither the tir Lor ‘ sou S 
he establishment of their cases." From both the House and Se ) t ) 1 ot el 
Che present law ‘“‘provides relief by a set of formulas, thus re the area liscretion 





inimum.’" From the joint staff’s summary, cited in footnote 3 
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The present law provides for some of these situations; but, as interpreted, 
does not cover all of them, and therein lies the possibility of discrimination. 

Under part II of subchapter D (secs. 461—465) of the Internal Revenue Cod« 
(part of the present excess-profits-tax law), a reorganized corporation can generally 
take advantage of the earnings history of its predecessors; and, if one or more of 
those predecessors had, in turn, been a reorganized corporation, the present corpo- 
ration can go back and use the earnings history of the predecessors’ predecessors 
To express this in terms of the technical language of the law, an acquiring corpora 
tion can carry its existence and financial history back through its component 
corporations; and one or more of the components of a present and existing corpo- 
ration can be an acquiring corporation as to its components. 

Example-—The White corporation was in existence on January 1, 1946. I 
1947, the Black corporation was formed and acquired all of the assets of the White 
corporation in exchange for the Black stock. In 1949, the Green corporatio: 
acquired the assets of the Black corporation in exchange for voting stock. 

The Green corporation will be considered to have been in existence during th: 
entire base period, and can then use the earnings of the White and the Black cor- 
porations to measure its excess profits. 

Further, if the entire financial history of the ‘“‘acquiring’”’ and the ‘‘component 
corporations, taken together, meet certain qualifications, and if the continuity 
dates back to before January 1, 1946, the existing corporation is entitled to other 
relief afforded to “‘growing corporations,’ that is, corporations whose growt! 
has been so rapid in the base period that it would be unfair to compute their 
excess profits credit on a straight average of actual base period earnings.° 

These provisions as to reorganizations also apply to a corporation which “has 
acquired substantially all of the properties of a partnership’’ (or a sole proprie- 
torship) in a tax-free exchange.’ So, all of the benefits of these provisions appl) 
to a corporation which took over a partnership (or a sole proprietorship) which 
existed on Januarv 1, 1946. 

But—and here is the problem toward which this statement is directed—th¢ 
Bureau and the courts have read into the law a requirement which doesn’t appear 
in the statute: that, to get the benefits of this relief provision, the partnershi| 
or proprietorship must have existed in exactly the same form during the entir 
base period and until its properties were acquired by the corporation. 

Eramples.—(1) If the partnership of Brown & White existed on January | 
1946, and, in 1949, the partners decided to incorporate, the resulting corporatior 
could base its excess profits tax credit on its own earnings history and that of 
the old partnership, and its “growth’’ would be measured from January 1, 1946 

2) But, according to the Bureau of Internal Revenue, if Mr. Brown had co: 
ducted the business as a sole proprietor until 1948, and then had taken Mr. Whit: 
in as a partner; and if the partners incorporated in 1949, the corporation could 
take into account any of the financial history of the enterprise before the date of 
the formation of the partnership. Further, it could not qualify for relief as 1 
“growing corporation”’ because its ‘ ‘eompone nt’? was not in existence on Januar 
1, 1946. 

3) On the other hand, if Mr. Brown had been the sole proprietor of the business 
until 1949, had then incorporated, and thereafter sold an interest in*the corpo 
ration to Mr. White, the corporation could trace its existence and earnings histor, 
back to the beginning of 1946. 

(4) If, in the example No. 1 above, Mr. White had died just before the incor- 
poration and Mr. Brown had brought out his interest, the corporation would 
probably ® not have been entitled to relief. 


These examples clearly show that the relief offered by the law may be afforded, 


or denied, to a particular corporation, depending on pure accident. 

It is submitted that this possibility of discrimination was not intended by Con- 
gress. It arises primarily from an interpretation of the Bureau of Internal Rev 
enue, and, secondarily, from the fact that the wording of the statute is such that 
its meaning is not clear 

The Bureau’s interpretation’ is evidenced by one of its regulations, promul- 
gated under section 740 of the World War II law (which is almost identical to t! 
provisions of the present law as to properties acquired from a partnership 
This part of the regulations ® reads as follows: 


® See sec. 435 (e) and 462 (c), IRC. 

7 See sees. 461 (a) (1) (D) and 461 (f), IRC. 

§ Unless, perchance, Brown & White had entered into a particular type of a contract during their liv: 
See Ransohoff’s, Inc., 9 T.C. 376 
* Regulations 112, sec. 35.7404 
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‘A partnership (or a business owned by a sole proprietorship) can be a compon- 
ent corporation * * *. However, a partnership (or a business owned by a 
sole proprietorship) cannot be an acquiring corporation and, therefore * * * 
(the law) cannot operate to make of its predecessors component corporations of 
its acquiring corporation.” 

This regulation, and the precise problem toward which this statement is directed 
has been before the courts in several cases.” The courts have held that the regu- 
lation is “‘reasonable’’; but it is submitted that, in no case, has a court squarely 
considered this question: ‘“‘Does the regulation express the intent of Congress?’ 

Actually, there is no requirement in the statute that the partnership (or sole 
proprietorship) shall have been engaged in business without any change in the 
composition of the partnership up to the time of the transfer of its properties 
to the corporation. The statute does not require that, at the time of the transfer, 
the properties shall have belonged continuously to the partnership. As a matter 
of fact, in a number of jurisdictions a partnership is not regarded as a legal entity 
at all and cannot, as such, own any properties; this rule is particularly true of 
real estate. Did Congress intend that such a local rule would render this relief 
inoperative? 

It is submitted that what Congress intended was that a corporation which suc- 
ceeded directly, or perhaps even indirectly, but in a tax-free exchange, to sub- 
stantially all of the properties which had been utilized by a partnership is entitled 
to utilize the earnings experience of the business and properties during the period 
of their operations. It is the income from the properties that Cor had it 
mind. Congress has not required that the relief would be applicable only in 
the case of a partnership (or sole proprietorship) transferring its properties to 
a corporation without any change in the ownership of the properties prior to the 
transfer. Instead, Congress used the words ‘‘a corporation which has acquired.” 
If Congress had intended to confine the relief only to those situations which would 
be covered by the Bureau’s interpretation, it could easily have done so; but there 
would be neither logic nor equity in such a requirement 

Sut, even if it be admitted for argument’s sake that the language of the stat 
is not clear and that its ambiguity might support the Bureau's construction, 
it cannot be assumed that Congress intended such discriminatio1 It is sub- 
mitted, therefore, that an amendment of the statute is necessary, either 

(a) to repudiate the erroneous interpretation; or 

(b) to assure a uniform, nondiscriminatory application of the law so that 
all corporations, large and small, will receive equal treatment 





rTESS 


Ii. THE REMEDY 


The discriminatory effects of the present provisions of the law can be obviated 
by asimple amendment. For this purpose, the following is suggested 


“Sec.—. ACQUISITION OF PROPERTIES FROM PARTNERSHIPS 

“(a) AMENDMENT OF SECTION 461 (a)—Section 461 (a) is hereby amended bv 
adding, at the end thereof, the following new sentence: ‘Subparagraph (D) shall 
apply with respect to properties acquired from a partnership despite the fact that 
prior to said acquisition, (i) there have been deaths of partners, or withdrawals 
of partners from, or addition of partners to, the partnership, or (ii) the properties 
have been transferred from a partnership to a sole proprietor, or from a sole 
proprietor to a partnership, or (iii) there has been any change in the ownership 
of the properties through any combination of any of the events mentioned in 
clauses (i) or (ii) of this sentence, provided that, during the base period and until 

he said acquisition, at least one individual, a member of the partnership from 
which the properties were acquired, had been owner of the said properties or a 
member of a partnership which had been the owner of said properties.’ 

‘“(b) Errective pateE—The amendment made by this section shall be appli- 
cable to taxable vears endiny after June 30, 1950.” 

It is submitted that the proposed amendment would give to corporations which 
have acquired partnership properties after ‘‘reorganization’’ of the parcnership the 
same treatment accorded to those corporations which have acquired properties 
either from other corporations or from partnerships (or sole proprietorships 


See, for instance, E. T. Renfro Drug Co., 11 T.C. 994; affirmed, 183 |} i 
Supreme Court, February 26, 1951 and Hawaiian Freight Forwarders, Ltd., 15 T.( 


he Renfro case involved a partnership of three persons. The interest of one of the partners was bought 
by the others before acquisition of the assets of the partnership by the corporation Ihe ix Court. after 
citing and approving of the regulation quoted above, held that the business experience of the partnership 
during the base period could not be transferred to the corporation because th« nter pro Ss were 


hot ‘acquiring corporations’ as defined in the * * * Code.” 
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which have been in continuous and unchanged existence during the entire base 
riod. At the same time this treatment would be available only where there has 
een an actual and true continuity of the business. Discrimination and unfair- 
ness in the application of the relief provisions would thus be done away with. 
Ill. 


AN EXAMPLE 





This statement is presented on behalf of Wixson & Crowe, Inc., a Nevada 
corporation with its main offices in Redding, Calif. It is adversely affected by 
the discriminatory operation of the present law. In this respect, it is typical of 
many small corporations throughout the country; its attorneys and accountants 
have been told by other practioners of many similar cases. To illustrate the 
sort of injustice that can result from the present law, the following history and 
facts are presented: 

Wixson & Crowe, Inc., is engaged in the general contracting business, but 
specializes in clearing dam sites for the United States Bureau of Reclamation and 
similar work. Among its larger operations have been the clearing of the sites 
of the Shasta and Cascade Dam reservoirs and of the Seattle-Tacoma Airport. 
It is currently engaged in clearing large portions of the site for the reservoir of 
Hungry Horse Dam in Montana. 

Saul L. Wixson started his business life as a dragline and cableway operator. 
He worked for years on dam-construction jobs. He was cableway and rigging 
superintendent in the construction of Boulder and Shasta Dams. ; 

In July of 1940, Mr. Wixson formed a partnership with J. H. Crowe, of Redding, 
Calif., and the firm entered the field of general contracting. During the early 
months of the enterprise, considerable sums were advanced to the partners by 
Mr. Frank Crowe, Mr. J. H. Crowe’s uncle. Mr. Frank Crowe decided to leave % 
this money in the business, instead of demanding its repayment, and thereby 
purchased a one-third interest in the business, which he turned over to trustees 
for his daughters. The firm thereby became, effective January 2, 1941, a three- 
way partnership. 

During the period of this partnership, the firm was engaged largely in its work 
on the Shasta Dam Reservoir (1941-43), the Seattle-Tacoma Airport (1943) and 
some tunneling work (1944-45). The partnership also acquired a ranch as 3 
an investment. 4 

On April 30, 1946 (note that this was just after the beginning of the excess- 7 
profits tax ‘“‘base period’’), the trust withdrew as a partner because the trustees 
felt that the contracting business was so hazardous that trust funds should not 
be invested in it; Mr. Wixson and Mr. J. H. Crowe bought out the interest of the 
trust. From that date, too, the contracting business and the ranch were conducted A 
as separate partnership enterprises, the contracting business being owned in ’ 
equal shares by Messrs. Wixson and J. H. Crowe. : 

Earlv in 1947, Mr. Crowe decided to retire from the contracting business. : 
Mr. Wixson bought out his interest and, after February 28, 1947, transacted 
business as a sole proprietor under the firm name of Wixson & Crowe until’ June 
1, 1949, when the present corporation was formed, and the business and its 
assets transferred to it." 

In 1946, 1947, and 1948, the principal project of the enterprise was clearing 
the site at Cascade Dam in Idaho for the Bureau of Reclamstion. In 1948, it 
also engaged in some tunneling work. 

In August of 1949, the new corporation first bid on the Hungry Horse project.” 
Its first bid was made jointly with J. H. Trisdale,. Inc. and was for $8,384,670 3 
(the highest bid was $11,256,190). For various reasons, not material to this 3 
statement, all bids made at this time were rejected, as were all other bids submitted : 
for the same project on September 26, 1949, except for one schedule covering 
1,000 acres, which was awarded for $475,000. A third set of bids was submitted 
December 20, 1949; at this time Wixson & Crowe, Inc. bid for about one-half of 
the remaining work, and J. H. Trisdale, Ine. for the other half. Their respective 
bids were accepted, for a total of $4,931,210;. the Bureau of Reclamation’s 
engineer’s estimate for the project was $6,231,850. 

The startling difference between the first and final bids (and between the 
Bureau’s final estimate and the final bid) is attributable solely to one fact: Mr. 
Wixson had invented and perfected a new device and a new method for clearing 









é f 


he transfer was one “‘to which sec. 112 (b) (5) * * * is applicable,’’ and therefore the corporation 
me an “‘acquiring corporation’’ within the meaning of sec. 461 (a) (1) (D), Internal Revenue Code. = 
All facts regarding these bids are shown in U. 8. Bureau of Reclamation ‘‘Abstract of Bids,”’ Spec. 4 
R1-HH9, R1-HH10, and Ri-HH11, dated, respectively August 23, 1949, September 26, 1949, and December 
20, 1949 
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operations. It would be inappropriate to describe this device and method in this 
statement, but it has been given wide publicity in technical, and even popular, 
periodicals. ® 

Here, then, is a situation in which, over 6 months before the invasion of 
Korea, almost a full vear before the Congress started to consider the Excess 
Profits Tax Act of 1950, over 6 months before the effective date of that act, and a 
full year before the adoption of our present high military budget, a corporation 
undertook a fixed-price contract at a price which saved the United States Govern- 
ment millions of dollars. The only effect “hostilities and a large military budget’’ "4 
could have on this contract would be to lessen the contractor’s profit because of 
the spiraling costs of labor,equipment, and materials resulting from the present 
economy. 

Further, it is to be noted, that the contract was awarded in 1949. Because of 
climatic conditions, work could not be started until the spring of 1950. Because 
of the nature of these huge projects, the expenses of the first vear’s operations 
are the largest—and the profits consequently the smallest. So, by pure chance, 
the greatest profits will be earned in the years 1951 and 1952, when they are 
subject to the full impact of the excess profits tax 

Surely, in truth it must be admitted that none of the profits from this contract 
can actually be excess. Indeed it might well be argued that, under such cireum- 
stances, profits derived from such a contract would properly be exempted from 
excess profits tax altogether. 

At the least, it must be conceded that the contractor shall not be penalized by an 
unfair, discriminatory application of the taxing laws. Wixson & Crowe, Inc. should 
not pay one cent more tax than it would have if Mr. Wixson had conducted the 
business as a sole proprietor from the first day of 1946 until the transfer to the 
corporation, or if Mr. Wixson and Mr. Crowe had been partners during all of the 
base period and until the transfer. 

The accountants for the corporation have advised that, under present law, its 
“excess profits tax credit’’ will be about $78,000. If, however, it were not pre- 
vented by the present discriminatory statute and its interpretation from tracing 
its earnings and history back to January 1, 1946, the credit would be about 
$186,300. The difference between those two figures can be taxed each year, under 
present law at 30 percent, and at whatever higher rate the Congress may have to 
fix the excess profits tax in the future. 

The history of this enterprise clearly illustrates the need, the justice, and the 
equity of the proposed amendment. 


Senator Byrp. Our next witness is Mr. J. P. Wenchel, attorney at 
law. 


STATEMENT OF J. P. WENCHEL, ATTORNEY AT LAW 


Mr. Wencuet. Mr. Chairman, and gentlemen of the committee, 
J can save a lot of time if you will permit me to file my statement. 

Senator Byrp. We certainly will permit you to do so, Mr.,Wenchel. 

Mr, Wencuet. I have extra copies. 

My name is J. P. Wenchel, and I am an attorney with offices at 
1625 K Street NW., Washington, D. C. 

Senator Byrp. Who do you represent? 

Mr. Wencuet. I represent the Lerner Stores Corp., Howard Stores 
Corp., A. S. Beck Shoe Corp., Lane Bryant, Inc., Dejay Stores; 
Miles Shoes, Inc., and Edison Bros. Stores, Inc. 

Thank you very much. 

Senator Mriuikin. Thank you. 

Senator Byrp. Thank you very much. 

Senator Tarr. It is the $25,000 question. 

(The prepared statement of J. P. Wenchel is as follows:) 


" See, for instance: The Reclamation Era, official publication of the Bureaufof Reclamation, January 
1951; Western Construction, July 1950; Excavating Engineer, August 1950; and Popular Mechanics Maga- 
zine, August 1950. 


#4 See footnote 1, 
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STATEMENT OF J. P. WENCHEL 


My name is J. P. Wenchel. I am an attorney at law with offices at 1625 K 
Street NW., Washington, D. C. I appear here as counsel for Lerner Stores 
Corp., Howard Stores Corp., A. 5, Beck Shoe Corp., Lane Bryant, Inc., Dejay 
Stores, Inc., Miles Shoes, Ine., and Edison Bros. Stores, Inc., all retail chain-store 
organizations, 

My purpose in appearing here is to register the opposition of these organiza- 
tions te section 123 of the revenue bill of 1951, which proposes to place a limitation 
on the surtax exemption and minimum excess-profits credit of related corpora- 
tions. 

The use of related corporations is not new. Long before there could have 
been any tax advantage involved and, in many cases, long before there were 
any income taxes at all, the multi-corporate set-up was used for good and valid 
business reasons. Some of the objectives deemed desirable or necessary have 
been the following: 

1. To limit liability on leases, mortgages, contracts, or other claims. 


2. To eliminate allocation or other similar problems under State franchise 


or income-tax laws. 
3. To retain the good will of corporations purchased as going concerns. 
1. To separate manufacturing from retail activities or otherwise to separate 


reals estate and other unrelated activities. 
5. To segregate the activities of high-grade and popular-priced stores. 
6. To act as a possible hedge against anti-chain-store legislation. 

The organizations on whose behalf I appear adopted the separate corporation 
procedure many years ago for one or more of the foregoing reasons and not for 
tax purposes. Let me cite several examples. 

One organization commenced business with a single corporation in 1920 and 
still operates most of its units as part of the original corporation. However, as it 
acquired manufacturing plants, it prudently kept them as separate corporations. 
It did the same thing when it acquired additional stores which were already in 
operation and which it continued to operate under the old names. It now has 
17 corporations; 14 of these were incorporated prior to 1940. Of the three 
corporations formed after 1940, one operates a manufacturing plant, the second is 
a textile converter, and the third acts as a wholesaler. Certainly no one can say 
that there has been an artificial splitting up in this case. 

Another of the organizations was caused to recognize during the depression 
because the rentals under the leases of some of its stores were so high that not only 
were the operations of those stores made unprofitable, but in addition the entire 
chain was threatened. In 1932, having learned its lesson by bitter experience, it 
established a separate corporation for its operations in each State. In some cases 
where a particularly large operation has been contemplated, the organization has 
gone one step further and has insulated the particular unit from the others by 
forming a separate corporation. In most cases, however, each corporation owns 
a number of stores. 

Another organization has separate corporations because it purchased some of its 
stores as going concerns and has continued to operate these stores as separate 
businesses under their old names. This has enabled it to hold the good will (for 
which it paid substantial amounts of money) of the former proprietors. It also 
maintains several separate real-estate corporations for buildings on which there 
are large mortgages. Most of its corporations were organized prior to 1942, six 
of chem in 1920 or earlier years. 

Another organization has over 200 stores. Despite the large number of stores, 
it has only 19 store-operating corporations, each of which, except in one instance, 
operates all of the stores in its State. Fifteen of the corporations were organized 
in the twenties or thirties. 

The business reasons which prompted these and other organizations over the 
years to form separate corporations are still valid and I do not think that an at- 
tempt would be made to change the law if it were not for the fear expressed in the 
House committee report that corporations would be artificially split up. More- 
over, L believe that the revenue effects of the proposed new section have been 
greatly overestimated. I also am of the opinion that the adoption of section 123 
will not cure the evil and that, in the process, many innocent taxpayers will be 
penalized. 

Let us take first those presently existing corporations which fall within the 
definitions provided by section 123. Many undoubtedly will continue to follow 
the practice of filing consolidated returns, and as to them the proposed section 
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would take away nothing. As to many of the remaining number, the forced 
division of the excess-profits-tax credit also would mean nothing since their credits 
already are equal to or greater than the minimum provided by law. Some, it 
might seem, would benefit from separate credits and from separate surtax exemp- 
tions. The position of these companies, however, is not one of unmixed blessing. 
By filing separate returns, the gains of one corporation cannot be offset against the 
losses of another, and the adverse effects of this in dollars and cents may in a single 
vear wipe out any apparent advantage otherwise gained. Again, there is the 
natter of the 85 percent limitation on the credit for dividends received, which 
offsets in whole or in part the benefit of a separate surtax exemption. 

In this connection I would like to say that the Congress has always sought in a 
spirit of fairness to make the tax laws of this country consistent. If section 123 
should be adopted, then in the same spirit of fairness and justice the law also should 
be changed to provide a full 100 percent eredit for dividends received from related 
corporations. The section is bottomed upon the premise that the income of two 
or more corporations .owned entirely or almost entirely by the same corporation 
or by the same individuals is really the income of but one corporation. If this 
be so, then, by the same token, the transfer of what we now call a dividend from a 
subsidiary to a parent corporation should have no tax significance, and accordingly 
no additional tax should be due. Similarly, if separate entities are to be disre- 
garded then there is no justification for the retention of the 2 percent tax now paid 
for the privilege of filing consolidated returns. 

I think, however, there is much wrong in the philosophy that, under the cir- 
‘umstances described in section 123, the income of two corporations should be 
regarded as if it were the income of but one company. By way of illustration, 
assume that Mr. A owns a retail store which he operates in corporate form. Last 
year the company had.a net income before taxes of $30,000. If this year the 
company has a net income of $50,000, it will pay more in taxes and, in fact, Mr. 
\ will expect a larger tax bill. Suppose, however, that after much deliberation 
Mr. A opens a new store in a different part of the city or in a nearby town, which 
store is separately incorporated. Assume, further, that the old company again 
makes $30,000, and that the new store earns $20,000. I think Mr. A would be 
more than perturbed to find that the tax of the old company had greatly increased. 
He would argue, and rightly so, that in order to start the new business he had 
risked what was to him a great deal of capital, and the new company should 
therefore have the same benefits as any other new company, regardless of its 
ownership. 

The proposed law will work a severe hardship upon some related corporations 
whether they be large or small and regardless of how long and for what valid 
reasons they were organized. It will also work a hardship upon the small- 
business man who might otherwise risk his capital in new ventures or expand his 
activities by purchasing an existing business. While the proposed section would 
work these inequities, I doubt very much if it will stop those who are seriously 
interested in obtaining additional exemptions and credits. If the owners of an 

isting corporation are thus inclined, apparently all that is necessary is for their 

poration to form a new subsidiary and to sell to others 6 percent of the voting 
stock of that new company. That part of section 123 which deals with the 
ownership by individuals of two or more corporations is apparently equally 
susceptible of tax avoidance by those who would so use it. 

On the other hand, the long-established multicorporate organizations, for very 
practical reasons, cannot indulge in the same sort of shifting about even if they 
wished to do so. The new section therefore will hit those who have conducted 
their affairs as prudent men would do and with no thought of tax advantage but 
will not affect the real tax avoiders. The proposed section comes upon the long- 
established related corporations as a penalty for having followed the correct 
Dusiness route. 

Under the foregoing circumstances I believe that careful consideration should 
be given to the effects of this proposal. I do not think that it will aid small 
usiness. It will inhibit expansion. It will impose severe penalties upon estab- 
ishments which adopted the related corporation basis for valid and sound reasons. 
If it is intended to close a tax-avoidance loophole it will not be effective and it 
is much too broad, since it brings within its purview not only the potential tax 
avoiders but also many others who have conducted their affairs in a prudent and 
businesslike fashion for many years. 


Senator Byrp. In lieu of an appearance the Chair inserts the 
statement of the Reynolds Metal Co. 
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STATEMENT OF RICHARD 8S. REYNOLDS, JR., PRESIDENT OF REYNOLDS METALS Co, 





I am Richard 8. Reynolds, Jr., president of the Reynolds Metals Co., of Rich- 
mond, Va. 

I am mindful of the terrific problem involved in trying to bring equity into any 
excess-profits tax law. When the Committee on Finance wrote the relief provisions 
in the act, it doubtless thought that they would be adequate to cover any hardship 
situations which might be encountered by a company such as ours. We, too, 
had that hope. 

I regret to report that not one of the so-called relief provisions will relieve 
Reynolds from excessive and discriminatory taxation on its normal earnings. No j 
formula contained in the law meets our situation. I therefore desire to bring to 4 
your attention the situation of our company. 







WHY REYNOLDS SHOULD HAVE RELIEF 
The Reynolds Metals Co. and its subsidiaries mine bauxite, extract alumina 
from the bauxite ore, and reduce this to aluminum. In addition to the production * 
of primary aluminum, Reynolds has extensive fabricating facilities. It owns ore « 
deposits in Arkansas and Jamaica, and its manufacturing interests extend into the 
States of Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Dela- 
ware, Georgia, Illinois, Indiana, Kentucky, Michigan, Missouri, New Jersey, 







































New York, Oregon, Pennsylvania, Tennessee, Texas, Virginia, and Washington. i" 
From its outset, Reynolds has been theapostle of expanded production and low 5 
cost. Since commencing the production of primary aluminum 10 years ago, it has a 


greatly expanded its productive capacity. During the 5 years since the war, it 
has explored and developed new ore deposits, has acquired extensive plant facili- 
ties, and has proceeded continuously to integrate and improve its facilities and 
capacity. Even in the latter part of 1949 it launched a substantial increase in its 
capacity for peacetime use of aluminum, an increase in capacity which was just 4 
completed in the second half of 1950. 
The base period determined by Congress to be used in the application of the 
excess-profits tax is unreasonable, inequitable, and unfair as it applies to Reynolds. 
The base period fixed by Congress for determining our ‘‘normal earnings’’ is 
precisely the period when we as newcomers to peacetime operation in the aluminum 
field were attempting to expand our plants, create new products, and develop 
new outlets for aluminum. These were the features receiving our main effort; we 
were anticipating normal profits in the future and were engaged in building up to 
reach that objective. 4 


In 1945, the year immediately preceding the base period, Reynolds’ production ‘a 
of primary aluminum was 137,713,797 pounds. But during the base period, 
1946 through 1949, Reynolds was greatly expanding its production. In pounds i: 


of metal Reynolds produced 


Pounds 
In 1946__- 184, 388, 235 ‘ 
In 1947__ 320, 480, 084 
In 1948 338, 313, 153 5 


In 1949 364, 654, 635 4 


Over 1946, the vear 1949 was an increase of approximately 100 percent. 

During the 4 years 1946 through 1949 Reynolds spent nearly $95,000,000 for 
new plant and facilities. From the beginning to the end of the base period the 
Reynolds investment in plant and equipment increased more than four times. s 

After the war Reynolds sought to secure markets for primary production because a 
it Was a new producer of aluminum with no established outlets. Many new end 
products were manufactured, and heavy promotional expenses absorbed part of 
the earnings of the reduction and fabricating divisions. During the base period 
Reynolds was experimenting with, developing, and exploiting new products. 
Among these were roofing, siding, windows, gutters, downspouts, and various 
other building products, cable, truck bodies, railroad cars, automobiles, various 
kinds of foil wrap for the preservation of food, etc. 

Furthermore, the enormous expansion represented by the postwar quadrupling ie 
of its investment in plant and facilities required time for integration and scheduling d 
into an economical and efficient operation. 

Despite this great increase in production and in piant investment, Reynolds’ 
dollar profit was the same in 1949, the last year of the base period, as in 1946, 
the first vear in the base period. 

Reynolds had been brought to the point where it was just ready to receive 
the benefit from this huge expansion. It would have done so without regard to 
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mobilization. The base period was not normal, and it is unfair to use it as the 
standard in determining what earnings are now to be subjected to the excess- 
profits tax. 

In total this expansion was a heavy undertaking. The result is that Reynolds 
was a low-profit operation throughout the base period. Wholly aside from the 
events in Korea and the defense demands of the country, Reynolds had been 
confidently looking forward to the latter part of 1950 and the vear 1951 as the 
time when it would begin to realize the profit normally and reasonably to be 
expected from these extensive undertakings. The soundness of this view was 
being demonstrated by the facts. Even prior to Korea the demands made upon 
it were exceeding its expanded capacity. 

The result of these circumstances is that Reynolds has been in a solid but costly 
state of expansion and integration that would have yielded increased production 
and profit now and in the immediate future without the occurrence of any of the 
present critical developments of defense mobilization. ‘The result is also that 
Reynolds typifies -a growth company for which no formula of relief has been 
enacted. The Excess Profits Tax Act is inflicting a heavy penalty on Reynolds, 
and at the very time when it is making its maximum effort for defense. 

In making the maximum use of its expanded capacity during the present 
emergency, it is required to accelerate the consumption of its limited domestic 
sources of bauxite. Furthermore, since Korea, at the urgent request of the 
Government, it has undertaken heavy financing for still greater productive 
facilities. It is obvious, however, that its ability to maintain sound and sufficient 
financing for such expansion (already having reached the sum of $85,000,000) 
and to do the maximum of which it is capable is affected by its ability to earn a 
fair profit. Especially is this true since it had already contracted substantial 
debt in the expansion of its facilities during the years prior to Korea. 

Since the normal earnings of Reynolds are now subjected to the extraordinary 
rate of the excess-profits tax, plain equity and justice call for an amendment which 
will alleviate the hardship which the Excess Profits Tax Act now imposes, but 
which was never intended by the Congress. 


RECOMMENDED AMENDMENTS 


There are several practical ways of giving just and proper relief to Reynolds 
and other companies deserving of relief, while still subjecting a large part of their 
earnings to the excess-profits tax: 

A lower ceiling—of, say, 60 percent—-will be of assistance to all companies 
injured by the various kinds of unfairness inflicted by the excess-profits tax law. 

A revised and strengthened section 722 procedure will eliminate some of the 
most serious inequities. 

Another realistic approach is to grant relief based on the increase in actual 
production rather than in mere productive capacity without regard to the extent 
of its use. This should not be tied to such an unrelated criterion as the “average 
industry base period rate of return.’’ That is so much of a lowest common 
denominator as to afford no relief at all. 

Another approach is an amendment to the strategic-minerals provision by the 
addition of one more strategic mineral (metallic aluminum) to the 26 already 
included. This is explained in the next section. 

WHY AN AMENDMENT OF THE STRATEGIC-MINERALS PROVISION IS IN THE PUBLIC 
INTEREST 


The basic mineral resources of the Nation are among the richest in the world, 
and additional ones are constantly being discovered and developed. Not so, 
however, with bauxite ore, an aluminum-bearing clay, the mineral from which 
aluminum is made. The most recent, and the most significant, evidence of this 
fact is the amended MO 5 just issued this month by the Defense Minerals Adminis- 
tration setting forth the procedure under which Government aid may be obtained 
in financing the cost of projects for exploration for unknown or undeveloped 
sources of strategic metals or minerals. In the current amendment issued under 
the authority of the Defense Production Act, bauxite is added to the list of strategic 
and critical minerals for which the Government will contribute 50 percent of the 
total cost of the exploration projects. Significantly the list of metals in this MO 
is almost identical with the strategic minerals in the exemption provision of 
section 450 of the Excess Profits Tax Act. The same fact which caused the addi- 
tion of bauxite to the list of strategic minerals included in the regulation for 
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Government aid in defense exploration projects should cause the adoption of the 
amendment submitted herewith. 

Another proof of the strategic and critical nature of aluminum is the fact that 
both aluminum and bauxite are on the Munitions Board A list of strategic and 
critical materials for stockpiling. 

Significantly, only in a small restricted area consisting of a portion of but two 
counties in the lone State of Arkansas is bauxite mined domestically for the pro- 
duction of aluminum. The Government and private interests have spent sub- 
stantial sums in the search for new deposits of domestic bauxite and otber alumi- 
num-bearing clays. The search for and development of this critical and strategie 
mineral requires Government encouragement in all practical ways. Not only is 
this in the national interest, as it involves the economic well-being of our civilian 
economy, but is most important in the furtherance of national defense, since 
aluminum is indispensable in any modern war effort. 

As indicating the dependeney of the country upon foreign sources of bauxite, 
only a relatively small portion of the total virgin aluminum currently produced 
in the United States is produced from domestic bauxite. So short is the country 
of domestic bauxite suitable for the economic production of aluminum that 
the Munitions Board has stockpiled large quantities of imported bauxite. The 
transportation and storage of this foreign ore has presented difficult problems. 
This dependency on foreign countries is a burden on our economy and the Ameri- 
can taxpayers and should be relieved by Congress if practical means can be found 
therefor. 

One practical means of encouraging the exploration for domestic bauxite and 
other aluminum-bearing clays and the discovery of feasible and economical 
means for converting such ore into aluminum would be for Congress to extend to 
domestic bauxite and other aluminum-bearing clays, and the conversion thereof 
to a metallic state, the provisions of section 450 of the Excess Profits Tax Act of 
1950. It is presently extended in that section to 26 other specifically named 
critical and strategic minerals and metals, including fluorspar, molybdenum, 
tungsten, nickel, tin, ete., which are no more critical and strategic than aluminum. 
After all, the production of aluminum in this country is, at the direction of the 
Government, being increased to meet the present emergency to a greater extent 
than is proposed in connection with any other basic critical, or strategic material. 
The already greatly expanded aluminum industry is at the urgent request of the 
Government being expanded from 75 to 100 percent.! 

\n amendment, completely consistent with the theory of section 450 as it 
now appears in the excess-profits tax law, is suggested as follows: 

a) Add bauxite (including aluminum-bearing clays) to the list of 26 strategic 
minerals in section 450 (b) (1). 

b) Inelude the conversion of a strategic mineral so as to cover not only the 
mining of bauxite but its conversion into primary aluminum. 

Attached hereto is a draft of section 450 as so proposed. 

The effect of this amendment would be to add primary aluminum to the 
strategic minerals listed in the act, but only when made from domestic ore. 
Certainly no metal is more strategic or critical to defense than aluminum. 

Since aluminum results from (a) the mining of bauxite, (b) the extraction of 
alumina from the ore, and (c) the reduction of the alumina to aluminum, it is 
clear that the simple addition of bauxite to the list of 26 minerals in section 450 

b) (1) is not sufficient. Bauxite is an unconverted ore. In order to obtain 
aluminum, it is necessary to convert bauxite into alumina and then into the 
metallic form of aluminum. 

There should be an incentive to create processes for the economic conversion 
of low-grade domestic bauxite and other aluminum-bearing clays into aluminum, 
since it is now possible but far more costly to convert low-grade bauxite and 
aluminum-bearing clays with a low alumina content than to convert high-grade 
imported bauxite with a high aluminum content. The exemption to be effective 
must therefore apply both to mining and to conversion. Such an incentive 
should tend to bring the resources of private enterprise into the active exploration 
for new deposits of bauxite (and other aluminum-bearing clays) and into the 
research needed for the development of such economical processes. 


T 


In his recent Midyear Economic Report, President Truman confirmed this statement when he said 


“The Council of Economic Ac ivisers est im ites that we have the ability to increase our total output by 
at least 5 perce nt within a year’stime. * * A major obstacle to t he further expansion of production 
is the shortage of capacity in a number of key industries. * * * A number of basic expansion programs 
have been prepared by the defense agencies, and are now going forward under continuing review. * 

Che aluminum program is planned to more than double our 1950 rate of output by the end of 1953. * * *” 
(Midyear Economic Report of the President to Congress, July 23, 1951.) 
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The proposed amendment would serve to create new virgin wealth, increase 
employment, and generate new sources of tax revenue, with resulting benefit to 
our civilian economy. 

If the amendment resulted in bringing about its objective and purpose, it would 
tend to free the country from its almost complete dependency upon foreign 
sources of not only a critical and strategic meterial but one without whicb the 
country would be defenseless. The enemy now menacing not only our country 
but the rest of the free world has placed significant emphasis upon a vast modern 
submarine fleet which it is known to possess. So enormous is its submarine fleet 
that it doubtless could and would, in the event of war, be employed in such wise 
as to cut this country completely off from its source of foreign bauxite upon which 
it is almost entirely dependent. Since that source is restricted to the Caribbean 
area alone, the Germans in World War II, with nothing like the submarine re- 
sources of the present potential enemy, almost succeeded in preventing the impor- 
tation of bauxite into our ports. Large numbers of ore-carrying vessels were sunk 
and the loss of life to-our seamen was distressingly high. Thus, if the amendment 
accomplishes its objective and purpose, it might be the factor determining the 
suecess or failure of our whole defense effort, for without aluminum 
impotent. 


, 


we wo ild be 
SUMMARY AND CONCLUSION 


To summarize the foregoing: 

Throughout the base period 1946-49 Reynolds was expanding, developing, and 
integrating, with the result that it was low in profit. During this period it spent 
nearly $95,000,000 in new vlant and equipment; it doubled its production of pri- 
mary aluminum; it quadrupled its plant investment; but its dollar earnings in 
1949 were no greater than in 1946. $v 1950 it was ready to reap the benefit 


from this long and costly preparation. Its demand was already greater than its 


production by mid-1950. The result is that 9 lrage part of its normal earnings 
in 1950 and 1951 (resulting from its pre-Korean expansion) are being unfairly 
subjected to an excess-profits tax. : 

We therefore respectfully recommend the following amendments: A lower 
ceiling: a revised and strengthened section 722 procedure, a relief provision based 
on the ineresse in actual production but not tied to an “industry base period 
rate of return,”’ and the addition of metallic aluminum (produced from domestie 
ores) to the strategic minerals provisions of section 450. 


“Spo. 450. CoRPORATIONS ENGAGED IN MINING OR CONVERSION oF STRATEGIC 
MINERALS 
| Additions ittalicized—No de letions] 


a) EXEMPTION FROM TAX.—In the case of any domestic corporation engaged 
in the mining of a strategic mineral or the conversion of a strategic mineral into a 
metallic state, the portion of the adjusted excess profits net income attributable 
to such mining in the United States or such conversion in the United States of a 
trategic mineral mined in the United States shall be exempt from the tax imposed 
by this subchapter. The tax on the remaining portion of such adjusted excess 
profits net income shall be an amount which bears the same ratio to the tax com- 
puted without regard to this section as such remaining portion bears to the entire 
adjusted excess profits net income. 

b) Derinttions.—For the purposes of this section 

‘“(1) the term ‘strategic mineral’ means antimony, bauxite (including 

other aluminum-bearing clays), chromite, manganese, nickel, platinum (in- 

cluding the platinum group metals), quicksilver, sheet mica, tantalum, tin, 

tungsten, vanadium, fluorspar, flake graphite, vermiculite, perlite, long-fibre 

asbestos in the form of amosite, chrysotile or crocidolite, beryl, cobalt, 

columbite, corundum, diamonds, kyanite (if equivalent in grade to Indian 

kyanite), molybdenum, monazite, quartz crystals, and uranium, and any 

other mineral which the certifying agency has certified to the Secretary as 

being essential to the defense effort of the United States and as not having 

been normally produced in appreciable quantities within the United States. 

‘(2) the term ‘certifying agency’ means the department, official, corpora- 

tion, or agency utilized or created to carry out the authority of the President 
under section 303 (a) of the Defense Production Act of 1950 to make pro- 
visions for the encouragement of exploration, development, and mining of 
critical and strategic minerals and metals. 

¢) CERTIFICATION DURING TAXABLE YEAR OF TAXPAYER.—In deter- 


mining under subsection (a) the portion of the adjusted excess profits net 
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income which is attributable to the mining of a mineral which is a strategic 
mineral by reason of a certification made during the taxable year, such pro- 
tion shall be an amount which bears the same ratio to the portion of the 
adjusted excess profits net income, determined without regard to this sub- 
section, attributable to such mining during the entire taxable year as the 
number of days for which the taxpayer held the mineral property during 
the taxable year and after the date of the making of the certification bears 
to the number of days for which the taxpayer held the property during such 
taxable year. 

““(d) APPLICATION OF SECTION TO LESSOR.—In the case of a mining 
property operated under a lease, income attributable to such property de- 
rived by a lessor corporation shall, for the purposes of this section, be con- 
sidered to be income of a corporation engaged in mining.”’ 


Senator Byrp. We will recess until 10 o’clock tomorrow morning. 


(Whereupon, at 12 noon, the committee recessed to reconvene at 
10 a. m. Wednesday, July 25, 1951.) 
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WEDNESDAY, JULY 25, 1951 


Unitep States SENATE, 
CoMMITTEE ON FINANCE, 
Washington, re 2, 

The committee met, pursuant to recess, at 10 a. m., in room 312 
Senate Office Building, Senator Harry F. Byrd presiding. 

Present: Senators Byrd, Johnson (Colorado), Hoey, Kerr, Millikin, 
Taft, and Williams. 

Also present: Senator Warren G. Magnuson, Senator Richard M. 
Nixon, Elizabeth B. Springer, chief clerk; Colin F. Stam, chief of 
staff, Joint Committee on Internal Revenue Taxation. 

Senator Byrp. The meeting will come to order. The first witness 
is J. Howard Marshall. You have been assigned 15 minutes. Will 
you identify yourself for the record, sir. 


STATEMENT OF J. HOWARD MARSHALL, THE AMERICAN PETRO- 
LEUM INSTITUTE, THE WESTERN OIL AND GAS ASSOCIATION, 
AND THE PACIFIC AMERICAN TANKSHIP ASSOCIATION 


Mr. MarsuHauyu. My name is J. Howard Marshall. I am vice 
chairman of the board of Ashland Oil & Refining Company, Ashland, 
Ky., and I appear here today on behalf of the American Petroleum 
Institute, the Western Oil and Gas Association, and the Pacific 
American Tankship Association, and in opposition to section 493 of 
H. R. 4473, The Revenue Act of 1951. 

Section 493 would impose a 3-percent tax on the “fair charge” for 
the transportation of petroleum and petroleum products by water, 
between points within the United States, where the Shipper transports 
his own oil or oil products in his own vessel or his own barges. My 
company operates a substantial number of oil barges and towboats 
on the Ohio and Mississippi Rivers and their tributaries. 

By way of personal qualification on matters relating to the petroleum 
industry in general, 1 might mention in passing that I served as 
Assistant Deputy Administrator and chief counsel of the Petroleum 
Administration for War during World War II and some years before 
that as a member of the Petroleum Administrative Board of the 
Department of the Interior from 1933 to 1935. 

While this committee has before it the House committee report 
stating that this particular part of the tax bill would only produce 
a revenue of $3 million, I do not believe that vou have informa- 
tion on the practical effect of such a tax bill, the many inequities 
it would cause and the extremely burdensome administrative problems 
it would present. 
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Senator Tarr. Does this tax relate solely to transportation by water? 

Mr. MarsuHa.u. Solely to transportation by water, Senator Taft, of 
petroleum and petroleum products that are carried in the shippers’ 
own vessels. 

Senator Tarr. It would not apply to a man shipping it in his own 
trucks, for instance? 

Mr. MarsHauu. It would not apply to shipment in his own trucks. 
It singles out water transportation alone. 

For the information of the committee, I wish to submit a summary 
of the important adverse effects of this proposal. For this purpose | 
desire to proceed by first examining the theory and effect of transpor- 
tation taxes in general and then to an analysis of the discrimination 
and difficulties of administering this particular tax proposed to be 
levied under H. R. 4473 against one single commodity—petroleum. 

The differential between the fortunately situated community and 
the less fortunately situated community with respect to commerce is 
the difference in transportation cost. The differential between a 
limited and an expanded market is transportation cost. The differ- 
ential between less and more competition is mainly transportation cost. 
That a less fortunately situated community which must pay high 
transportation costs naturally should have its existing burdens 
compounded unnaturally by the imposition of a tax is surely unfair 
to consumers in areas remote from production. That markets made 
available by a reasonable transportation cost should be made unavail- 
able by a tax on that transportation cost reverses the free flow of 
commerce. That competition in a community should be lessened 
by denying to that community the entry of goods from greater dis- 
tances because of transportation taxes stifles free enterprise by stifling 
competition. All of these things are contrary to the public interest. 

In the case of oil, for example, is it not bad enough for consumers in 
New England, along the east coast, the Pacific Northwest, in Virginia 
or Ohio, or in the great midwestern part of this country to be com- 
pelled to pay the cost of transporting an essential commodity from 
Texas, Oklahoma, Louisiana, or California without having to pay a 
transportation tax piled on top of a transportation cost? And, to 
make matters worse, to have that tax levied so that the further away 
from the source of supply, the higher the tax. 

Senator Kerr. Does not that principle apply to all transportation 
costs? Is that not the basis of the principle of the tax on transporta- 
tion costs of all commodities shipped on the railroads? 

Mr. MArsHau. Senator, that is the basis of transportation costs 
by rail. 

Senator Kerr. I mean the cost is based on a flat percentage of the 
transportation costs; is it not? 

Mr. Marswauu. That is correct. 

Senator Kerr. And, the further the transportation, the higher the 
cost? 

Mr. MarsHatu. The further the transportation, the higher the cost. 

And what it does, of course, is to penalize additionally those com- 
munities or those States, or those sections of the country, that are 
far removed from where the particular material is produced. 

Senator Kerr. I mean, is that not incident to the operation of the 
principle of the percentage tax on transportation costs? 

Mr. Marsnwa t. It is. 
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And I would submit to you, sir, that the theory of that tax, as the 
method of raising revenue, leaves something to be desired. 

Senator Kerr. There is no disputing that. But I presume that 
it is just as certain, as of the present, that not only is the theory but 
the reality of the tax that we do have with reference to transporta- 
tion. Is that correct? 

Mr. Marsua.u. That is correct, if it be transportation for hire. 
With respect to private transportation, at the present time no such 
tax is levied against any commodity. 

Senator Kerr. With reference to what? 

Mr. MarsHauu. With respect to private transportation. If 
are a shipper, for example, of gravel or coal or coke or iron ore, 
your own equipment, and you owned the commodity, 
at the present time is levied; 
petroleum products. 

Senator Tarr. But your present argument is an argument against 
any tax? It is really a repeal of the 3-percent tax you are advocating? 

Mr. MarsHauu. It was merely examining the 
of the whole theory of transportation taxes. 

Senator Kerr. I would think that your position is that of one of a 
group of operators who transport their own products. I do not think 
that there is much probability that there is going to be any chang 
in our tax law of the operation of the percentag 
transportation. 

Mr. Marsuauv. Transportation for hire. 

Senator Krrr. In the event of the tax being levied 

Mr. MarsuHatu. | suppose that is true, Senator. 

Senator Kerr. You do not recommend that? 

Mr. MarsHauu. Over the long run, it would seem to me that it 
would be sounder not to have transportation taxes. 

Senator Kerr. I think it would be more desirable if you did not 
have any taxes. 

Mr. Marswauu. Of course. But, as we both recognize, there are 
many different ways of levying a tax. 1am simply saving that as a 
matter of general theory—and this statement considers it just generally 
as a starter—in the original days of the establishment of the United 
States Constitution, as you know, the various States that were fortu- 
nately situated tried to levy a tax on their commerce to make the less 
fortunately situated States pay it. And that was abolished. 

Senator Kerr. I must say they were amazingly successful in their 
effort; and, so far as I have been able to determine, still are. 

Mr. Marsuay. Even so, I think—— 

Senator Kerr. But we cannot change that. 

Mr. Marsuautyu. We both might agree that it was 
principle. 

Senator Kerr. It is a harsh reality. 

Mr. MarsuHA.u. It is a harsh reality. 

Senator Kerr. Yes. 

Mr. Marsuauyu. However, my particular point—and I will not 
debate with you or take the committee’s time to discuss the general 
theory, except to mention in passing that it does seem to me that a 
transportation tax as such tends to put the Federal Government in 
the position where it is taxing particular sections of the country in a 
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somewhat discriminatory manner, depending on whether you are 
fortunate enough to be located close to the source of supply or not. 

Senator Kerr. Of course, that is immaterial to me, as to how you 
make the presentation, but I am of the opinion that the presentation 
of a situation where you seem to be discriminated against as one of 
many who transport their own products would be far more persuasive 
than the presentation of a situation that, as I see it, is a reality and 
probably will be after this bill is rewritten. 

Mr. Marsnauy. I am perfectly delighted to do that. And, in 
my formal statement here, if you will turn to page 4, I deal specifically 
with the discriminatory——— 

Senator Kerr. No; 1 donot want you to turn to page 4. Go right 
ahead. 

Mr. Marsuarut (continuing). I deal with the discrimination 
involved in this particular commodity. 

Senator Kerr. Go right ahead and make your statement. 1 just 
felt that way about what you said. 

Mr. Marswauu. I think, Senator, in the light of our discussion, 
that I have made the point that is covered in the first three pages 
of this statement; and, to save the committee’s time, I think the 
point is perfectly clear in the record and that is all that is necessary. 

Turning now from the general on to the specifice—-and now I am 
turning to page 4 of this statement—-the proposed tax contained in 
section 493 of H. R. 4473 singles out the private transportation of 
petroleum and its products to the exclusion of all other commodities 
transported on the navigable waters of the United States by the 
owners of the commodities themselves, who are also the owners of the 
barges and vessels used for such purposes. These commodities include: 
Coal, coke, ores, sand, and gravel, chemieals, grain, sulfur, iron and 
steel products, lumber, and many other manufactured and fabricated 
products. The tonnages and the cost of transportation by water of 
these commodities in the aggregate greatly exceed the volume of 
petroleum and its products moved by water in equipment owned and 
operated bv oil companies. 

Senator Kerr. Would you have any estimate of the cash revenue 
that would be derived by applying the tax to all of these other products 
equally in the amount as the House bill fixes it with reference to 
petroleum? 

Mr. Marswaru. No specific figures, but I am sure it would be 
many, many times. 

Senator Kerr. On account of the fact that you are positive there is 
many times the volume of the other commodities? 

Mr. Marsnauu. That is correct. 

If a Federal tax of this nature has any merit at all, it should be 
levied against all transportation of ail commodities by their owners. 

[t constitutes, in our judgment, the rankest discrimination to pick 
out one commodity and one class of consumers for this kind of tax 
treatment. Surely this committee and the Congress desire to levy 
needed Federal taxes in a fair and equitable manner and not to 
discriminate against particular sections of the country and a single 
commodity, as is the case with respect to section 493 of H. R. 4473 as 
it was passed by the House of Representatives. 

Senator Kerr. Now, let me ask you this question: If the tax 
were left in the bill, it would not per se constitute a tax either against 
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oil or the oil industry, but. it would constitute a tax against a very 
limited number of those engaged in that industry, and to the extent 
only that they transport their own products? 

Mr. Marsnatt. Except this: With respect 
of our country—the east coast js a good example, and the Pacific 
Northwest another. and the great Middle Western States another—a 
very, very large Proportion of the total amount of petroleum and 
petroleum products that are supplied to these regions of the country is 
moved by water, and the great bulk of that is moved by private 
carriers where the oil company owns the vessel or the barge in which 
the product is moved. 

Senator Kerr. Is it not a fact that much more of it 
nonprivate carriers? 

Mr. MARSHALL. In the case of the east coast—— 

Senator Kerr. | mean, the total volume. 

Mr. MarsHaun. The total volume in some certain s 
country would be almost exclusively by other Means of transportation. 

On here, on the east coast, and the Pacific Northwest, the east coast 
ratios, during the war, when World War Il broke out. Senator, 
were that about 90 Percent of the total consumption of petroleum and 
petroleum products on the east coast was moved by water. 

Senator Kerr. Is it not a fact that, if the tax were permitted to stay, 
it would be one that would be levied against certain Operators in an 
industry rather than against the industry? 

Mr. Marsnatt. It would be levied fundamentally a 
consumers of the States dependent upon that method of transporta- 
tion. It would be paid initially, of course, by the operators and sub- 
sequently, of course. by the consumers. in the long run 
question. 
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May not this tax on the private transportation of 


petroleum be 
used as a precedent for similar taxes on farmers hauling their own 


products to market in their own vehicles or fishermen moving their 
own catch in their own boats. Where wil] it end? 

The report of the House committee dealing with section 193 of H.R. 
4473 suggests that this Proposed tax on the priv 
petroleum and its products by water is justified be 
of such commodities by pipeline is subject to a 
Aside from the fact that some discrimination agamst particular 
sections of the country and a particular class of consumers does not 
Justify still more discrimination, as & practical matter, the administra- 
tion of a Pipeline transportation tax, complicated as it is. js simplicity 
itself compared to what is here Proposed on water movements. 

In almost every important instance covering pipeline movements, 
there are definite tariffs on file with Federal] or State regulatory 
authorities, Pipeline routes are definite and fixed; on any particular 
route equipment is standardized: tariffs once posted change infre- 
quently. But with tankers and barges nothing is or can be standard- 
ized. Ports of call, routes, and destinations change constantly just 
as do the products to be hauled and the equipment in which they are 
hauled. There are big tankers and little tankers. large and small 
arges, low-cost and high-cost equipment. Practically all shipping 
rates are spot rates. They are based on conditions that prevail at 
the moment such as the availability of the barge or ship at a particular 
place at a particular time or Season, its size, speed. whether in clean 
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oil or crude oil service, whether equipped with heating coils and a 
multitude of other variables too numerous to mention. 

All of the foregoing was recognized in the data on proposed revenue 
bill of 1942, submitted to Ways and Means Committee by the Treasury 
Department and the staff of the Joint Committee on Internal Rev- 
enue Taxation April 24, June 27, 1942. I wish to quote specifically 
from page 444, exhibit 212—Transportation of property tax 4 (b). 

It would be administratively impracticable to extend the tax to cover those 
businesses that conduct their own transportation service. In the absence of 
published rate schedules, it probably would be necessary to base the tax on the 
cost of conducting such service. This determination for literally hundreds of 
thousands of taxpayers seems an almost impossible task. 

It is significant that even in the midst of our greatest war, the 
Congress of the United States and the Treasury Department did not 
deem it appropriate to levy a tax on private transportation. 

Notwithstanding the modest revenue of $3 million that the House 
committee states this tax will provide and the warning just quoted to 
the effect that the collection of a tax on private transportation is 
administratively impracticable, I do not believe a more difficult collec- 
tion problem could be found than that associated with the private 
transportation of petroleum. To give you just a few examples: 

Out on our midwestern rivers barging i is well over a century old. 
When it started, single barges were used “by after a while two or more 
barges were tied together and towed in flotilla. Then the barges got 
bigger and the trips got longer and then it turned out that the tow- 
boat could not carry enough fuel for itself so some forgotten genius 
got the idea of putting the extra fuel for the tow boat in the rake ends 
of the barges it was pushing because the rake ends were not being used 
anyhow. This made it possible for the flotilla to keep on moving 
along day and night and it saved time and was safer. 

This bill as passed by the House exempts ‘“‘transportation in a 
vessel of products to be used (without unloading) as fuel supplies 
* * *°' Does this exemption include fue) oil carried in barge 
rakes for the use of the vessel towing the barge? 

In this case you will certainly have to pump it out from the rake 
into the towboat. Is that unloading? 

From Texas to Maine and from California to Alaska, there are 
thousands of small fish, shrimp, sponge, oyster, and lobster boats 
and even sealers and shalers which operate from base or mother boats. 
Many of these boats receive their gasoline, diesel, lamp, and lubricating 
oils in barrels, cans, and other containers. 

This proposed tax law does not exclude this packaged oil from tax 
until it arrives on the boat that uses it. How will this tax be applied 
in this instance and the many other cases of packaged petroleum 
products which might be mentioned? 

The tax is stated to apply to liquid products of petroleum. There 
are more than a thousand products of petroleum. Some are gases 
until they are cooled or compressed in a tank to a liquid. Bottled 
petroleum gas is commonly used for cooking and heating in millions 
of homes in rural districts. This commodity is sometimes a liquid 
and sometimes a gas, depending on temperatures and pressures. 
What is it under this act when moved by water? 

Take the same problem in reverse. There are many petroleum 
products which only become liquid when heated or in hot weather. 





BS PR: ip ila oe Rieti anlage 





Bhilai tthe ss «eM 


i a eelA 






you 


\ 
his 
N 
( 
fort 
of 1 
me] 
of 


and 








a 


le 
ry 


ly 


se 
of 
he 


of 


he 
Lot 


ise 
to 
is 
eC- 
ite 


ld. 
ore 
rot 
w- 
ius 
ids 
sed 
ing 


1a 
lies 


rge 
ake 


ure 
ats 
ats. 
ing 


tax 
lied 


‘um 


1ere 
ses 
tled 
ions 
juid 


res. 


eum 
her. 





‘ ia yieias «nie aa 
dae nos La aie ote i ent 


So BEDS AS EN ea A 


4 
% 
4 
5 











SL tae 9. 


Ia ars 


pradiiocs 


Ske l 


fii ia Meta Sansa ge bon gay 





REVENUE ACT OF 1951 1581 


Asphalt, wax, and the heavy lubricating oils and greases are examples. 
Under this proposed law, are these products to be taxable in the 
summer but not in the winter; exempt if shipped cold but not if 
shipped hot? 

Let me suggest a further complication. There are thousands of 
tons of asphalt used each year in the surfacing of roads. This asphalt 
is normally solid but to make road oil it is “cut back,” that is, dis- 
solved in a thin solvent so it will become a liquid. This process can 
be safely undertaken at a plant regularly engaged in this blending 
operation. The product, then, if transported by water, would then 
be taxable. But if an individual moved his own solid asphalt in his 
own boat and then blended it or cut it back on the job, presumably 
he would avoid most of the tax. Does this make any sense? 

Take the case of floating service stations which service fishing 
boats, work boats, and motorboats. Sometimes the oil is brought to 
them but often they are towed to an oil dock to be filled up after 
which they return to station to serve other boats. How much trans- 
portation tax based on what rate or fair charge will be due in hundreds 
of cases of this kind? 

Given time, gentlemen, I think I couid recite for hours the adminis- 
trative complexities, the lawsuits and arguments that are bound to 
follow an attempt to apply and collect a private transportation tax 
on the transportation by water of literally thousands of liquid, semi- 
liquid, liquefiable, solid or semisolid petroleum products moved daily 
to hundreds of thousands of consumers in a multitude of different 
types, kinds and sizes of tankers, barges and dry-cargo vessels. 

One final point. Not only does the singling out of petroleum for 
a tax on its private transportation by water between points in the 
United States discriminate against domestic consumers distant from 
the sources of supply, but since this tax does not apply to any move- 
ment of either petroleum or its refined products ses any foreign 
country into the United States whether for hire or by the owner of 
the product, the proposed domestic tax actually has the effect of a 
tariff levied against our own domestic oil producers, refiners, and 
marketers. 

Thank you. 

Senator Byrp. Thank you, Mr. Marshall. 

Senator Byrp. Dr. Ethan A. Lang. 

Dr. Lang, you have been assigned 10 minutes. Will you identify 
yourself, please? 


STATEMENT OF ETHAN A. LANG, COMPTROLLER, CITY OF 
CAMDEN, N. J. 


Mr. Lane. Thank you. 

Senator Byrn. I might say that Senator Hendrickson has expressed 
his interest in your presentation. 

Mr. Lana. Thank you. 

Gentlemen, I am presently comptroller of the city of Camden, N.J.; 
former president of the Camden Board of Education, past president 
of the Middle Atlantic Association of the Amateur Athletic Union, 
member of the United States Olympic Committee, 1936, and member 
of the Municipal Finance Officers Association of the United States 
and Canada. 
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Mr. Chairman, you undoubtedly have been offered many sugges- 
tions and formulas for raising moneys to meet the fiscal needs of our 
Nation. What I am about to say will not suggest any ways or means 
of raising money. It will only present the facts of the harm the 20 
percent Federal admissions tax has done and is doing to our schools. 
I have tried to make this report clear and concise. 

It might be well, though, to point out that I represent no lobby 
group. lam not being paid by any individual, organization, or group 
of organizations, nor do I expect any personal gain from the elimina- 
tion of the Federal admissions tax as it affects the thousands of pri- 
mary and secondary schools in the Nation and their vitally important 
extracurricular programs. 

| have been interested in the elimination of the Federal admissions 
tax for several years. During that time I have used my personal 
moneys and devoted much of my time and effort to waging, as a citi- 
zen, a campaign urging elimination of the tax. 

I would like to present, for your consideration, some facts concern- 
ing a tax which never should have been enacted. I refer, of course, 
to the 20 percent Federal admissions tax to school plays, school dances 
and athletic contests. 

Your colleagues in the House of Representatives, realizing what is 
happening to the school’s extracurricular programs mainly because of 
the serious financial drain caused by the tax, recently approved a tax 
program that eliminated the admissions tax as it affected nonprofit 
religious, educational, and charitable institutions. 

I feel fairly certain that when you too become cognizant of the same 
facts realized by the House Members, you will also recommend its 
elimination. 

Gentlemen, following are some examples of hardship imposed on 
our primary and secondary educational institutions by this most 
unfair tax. Although the figures are from Camden, N. J., and Phil- 
adelphia, Pa., they are typical of a problem facing every primary and 
secondary ithindl in the Nation. 

A financial report of home athletic events at Woodrow Wilson High 


School, Camden, N. J., submitted by Mitchell Mozeleski, former 


athletic director, reveals a l-year deficit of $47.50. Mr. Mozeleski 
points out that— 


if we did not have to pay the Federal tax, and charged the same admission as we 
do now, we would have shown a balance of $1,336.14 instead of a deficit. 


He substantiates that statement with the following figures: 


Net gate | Federal tax 


Football ae $3, 364. 87 $841. 36 
Basketball ; | 2. 517. 68 
Baseball Jacas 49. 50 | 24. 60 
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coming in must go into the Federal 


His financial breakdown for the 


Then there is a breakdown in my brief of Mr. 

Camden High School is another good example. 
principal, reported Camden High paid $1,031.91 in Federal admissions 
tax as a result of sporting events, causing the school, after other ex- 
penses, to operate its sports program at a loss of $863. Hopkins 
attributes that loss direc ‘tly to the tax and further states, ‘It eventually 
will lead to the removal of physical training programs for our youths.” 
He added the Government actually is taxing “‘athletic programs out of 
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This Federal admissions tax problem has become 
aroused so much public interest that literally every board of education 
in New Jersey has passed a resolution urging elimination of the tax, 
joining forces with athletic and educational organizations in the State 


various sports indicates as follows: 


Receipts 


1583 
















Expenditures 


5 $5, 323. 88 


1, 077. 02 


Mozeleski’s figures. 
Carlton R. Hopkins, 


{ spokesman for the public schools in Philadelphia said 10 of the 16 
Philadelphia public high schools were in the red on their sports program 
during the school year recently ended and added most of them would 
have been able to meet expenses if there had been no Federal tax. 

The Philadelphia publie high schools paid a total of $10,109 in taxes 
during the year, including $1,847 which represented half of the Federal 
levy on city championship g games conducted by the Interleague Com- 
mission. Parochial schools. paid the other half. Among the schools 
paying heavy taxes on sports were: Southern High School, $1,441, and 
Frankford High School, $1,145. 

Those are just a few examples of what is happening. 
is not restricted to Camden and: Philadelphia, but is harming nearly 


The problem 


so great and 


Typical comments from educators in New Jersey regarding the tax 
all express hope that something can be done to eliminate it. Charles 
W. Mintzer, Fair Lawn High School principal in 1948, pointed out: 


It is only a very few of the larger schools 


, representing a small percentage of the 
total school enrollment, that show 


a profit on athletic contests. The smaller 


I would like to go on record as one schoolman who feels that if 
reduction in our national tax, this is the first one that should receive consideration. 
Our games, our dances, and other things connected with the 
for personal profit to anyone. They are conducted for the 

tudents in the school and for school morale. Sometimes it 


scl 


schools have enough trouble struggling along even without the tax. Since these 
affairs are not run for profit, and any money accrued is spent in the interests of 
the children in furthering their educational program, it seems 


unfair that any 


Thomas Jefferson High School, Eliza- 
beth, N. J., joined the rising protests when he said: 


there is to be a 


1001 are not run 


best good of the 


is hard enough to 


carry all these activities and it is much harder when 20 cents of every dollar 
Treasury. 
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Not only have the boards of education been aware of what. is 
happening in the schools because of the tax, but other organizations 
are alive to its effect and also have urged its elimination. Among them 
are the National Federation of State High School Athletic Associa- 
tions, the New Jersey State League of Municipalities, the New Jersey 
State Interscholastic Athletic Association, and many others. 

Even the sports columnists, both nationally prominent and home- 
town writers, have become aware of the situation and have com- 
mented editorially on the detrimental effects of the tax. 

Dan Parker, New York Daily Mirror, nationally syndicated writer, 
recently devoted a lengthy paragraph to the tax, calling it ‘unfair.’ 

He said: 

In the tax bill passed by the House recently, the unfair 20 percent tax on high 
and primary school entertainments and sports events was eliminated, thanks 
mainly to the campaign being conducted for its repeal by Dr. Ethan Allen Lang, 
for 10 vears president of the board of education in Camden, N. J. 

Soon the Senate will act on the tax bill and it is fervently hoped by all who have 
the interests of American youth at heart that the House’s action will be backed up. 

In most high schools, the entire program of extracurricular activities is financed 
by the revenue derived from football and basketball games or school plays or 
school dances. The amount paid in taxes often means the difference between 
success and failure for the program aimed at developing healthy outside interests 
for the children of school age. Surely our Government which can scatter billions 
around the world will not miss the comparative drop in the bucket that the tax 
on school athletic meets and entertainment represents. The money thus saved 
for expanding the program of extracurricular activities is the best investment 
that America could make for combating juvenile delinquency. 

Ed Pollock, sports editor of the Philadelphia Evening Bulletin, is 
another writer who took the time to show his readers what happens 
to a percentage of moneys derived from gate receipts at high school 
sporting events. Mr. Pollock warns that— 

At many of the schools, it is feared that a curtailment of athletic programs will 
be necessary if the tax remains in effect. 

Administrators now are making an effort to retain sports which have participa- 
tion appeal, but draw few if any spectators. 

Charlie Schuck, a sports writer for the Camden, N. J., Courier -Post, 
in a recent sports editorial, expressed a belief elimination of the 
admissions tax would enable the schools— 
to continue present programs on a larger basis and possibly expand to include 
such sports as golf and larger tenis schedules. 

Pointing out that some of the athletic programs are on the “verge 
of collapse,’’ he wrote that— 


athletic directors are looking toward an exemption from the tax as their only ray 
of hope. 


‘Bear in mind’’—he wrote— 


high school athletic programs are strictly nonprofit ventures, designed purely for 
the development of character in America’s youth, to help them learn sportsman- 
ship, gain initiative, and how to become a good loser as well as a good winner. 

Mr. Schuck also pointed out that Walter O. Ettinger, principal at 
Woodrow Wilson High School, Camden, and John McCarthy, athletic 
director at Camden Catholic High School, agreed: 


An end to the tax without a doubt would save many high school athletic 
programs from complete collapse. 
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And, in conclusion, allow me to list seven reasons for elimination 
of the tax as outlined by the National Federation of High School 
Athletic Associations: 

The work in collecting the tax and in keeping records adds an 
undue burden on an already overworked school staff. 

A large proportion of the tax falls on grade-school and high- 
school students and this increases the cost of attending school since 
attendance is usually considered a valuable part of the student’s 
responsibilities. 

3. In many cases, the tax is actually assumed by the school and 
this reduces the funds which are available for maintaining a good 
activity program. 

4. When the tax is added to the price of school event tickets, it 
tends to discourage attendance and this, in turn, reduces the income 
for maintaining the school activity program and also reduces the 
value of the public relations program which is considered vital in most 
school districts. 

A tax on an activity tends to reduce interest on the activity. 
The admissions tax was primarily designed for professional events 
such as horse racing, boxing, and similar spectacles. The school 
activity program has little resemblance and relationship to such 
ee 

The grade schools and high schools receive practically no direct 
ania from Federal appropriations. The taxes are paid in the 
interests of the school program and used for activities only indirectly 
related to the schools. 

7. Since funds which are secured from school admissions are used 
to maintain and expand the school program and since the school 
program is maintained by local taxes, the collection of the admissions 
tax merely decreases the amount of tax money which is available for 
administering the school activities. 

Gentlemen, I urge you to give full consideration to the facts I have 
enumerated. Certainly the moneys derived from these school activi- 
ties represent only a very, very small portion of the over-all tax 
structure. Yet to the schools, it represents the very lifeblood of the 

xtracurricular program. 

It tends to prohibit the school plays which discover the hidden 
talent and develop ability already established. It discourages the 
school dances where students of all races, color, and religion mingle 
on the same social level and it means in some schools the difference 
between obtaining good shoulder pads or helmets or ones of inferior 
quality, making the boy wearing it more prone to injury. 

In some of the smaller communities, it means the discontinuance 
of most of the extracurricular activities. 

Here is an opportunity to give direct aid to the schools without 
the accompanying cry of ‘Federal control.’ 

Gentlemen, I call upon you to retain in your version of this tax 
bill the provision voted by the House which eliminates the 20-percent 
Federal tax on school plays, school dances, and athletic contests. 

Senator Byrp. Thank you very much, Dr. Lang. 

Mr. Lane. Thank you. 

Senator Byrp. Mr. John M. Barker. 

Will you identify yourself for the record, please? 
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STATEMENT OF JOHN M. BARKER, MANAGER OF TAXATION, 
GENERAL MILLS, INC., MINNEAPOLIS, MINN. 


Mr. Barker. I will try to keep within the 10 minutes. 

My name is John M. Barker. I am manager of taxation for General 
Mills, Inc., Minneapolis, Minn. 

My purpose in testifying before you is to bring to your attention 
an inequity in the “base period” under the Excess Profits Tax Act 
of 1950. 

The “base period”’ as defined in the act and in section 435 (b) of the 
— Revenue Code is the period from January 1, 1946, ‘ Decem- 
ber 31,°1949. 

ae exception is made for certain corporations whose fiscal year 
ended between January 1 and April 1, 1950. The information that 
I shall present and the remedy I shall propose concerns only the 
small number of corporations with fiscal years ending after April 1. 
These corporations are not treated equitably; they are penalized in 
computing the base period excess-profits-tax net income as compared 
to taxpayers on a calendar vear or a fiscal vear ended before April 1. 

When the Excess Profits Tax Act of 1950 was under consideration, 
it was decided the “base period” should end at March 31, 1950, because 
corporation income before taxes increased appreciably thereafter. 
If there should be no favored group permitted a base period beyond 
March 31, 1950, by the same token there should be no group which 
suffers a penalty by reason of its income year. Evidently no con- 
sideration was given to the fact that corporations whose fiscal year 
ended after April 1 would be required to include in their base period 
excess-profits income some months of abnormally low income. 

You all are in possession of a copy of my br ief. I explain in that 
brief how a fiscal corporation establishes its base period income. _ I will 
skip that. 

Senator Byrp. Very well. 

Mr. Barker. Published figures show that corporate income before 
Federal income tax for 1945 and 1946 varied considerably from quarter 
to quarter. The rates of corporate profits before taxes will correspond 
approximately with the excess-profits-tax base period rates of income. 
I have a table which shows the annual rate of corporation income 
before Federal income taxes by calendar quarters. 

You will note in that table that in the year 1945, in the last two 
calendar quarters, corporate income was at the rate of $17 billion in the 
third quarter, and $13.9 billion in the fourth quarter of 1945. 

It went up - $15.8 billion in the first quarter of 1946, and then 
jumped until it got to $30. 5billion at the end of 1946, and it kept 
going up mtil. in 1948 it reached a high of $36 billion, and then it 
dropped down again in 1949 and started back up again in 1950. 

It should be noted that the rate of profit in the third and fourth 
quarter of 1945 and in the first quarter of 1946 was exceedingly low as 
compared with the annual rate of corporate profits after the first 
quarter of 1946. The rate of profit in these three calendar quarters is, 
in many instances, less than one-half of the rates of profit in subsequent 
quarters. Only a corporation whose fiscal vear ends after April 1 has 
to include in the base period earnings for all or a part of the last two 
quarters of 1945 and all of the earnings of the first quarter of 1946. 
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While it is true that all corporations are permitted to compute their 
excess-profits-tax credit by using the best 3 or 4 years, there should, 
as far as possible, be available to all corporations an equality of choice 
for the 4-year earnings from which the best 3 years are to be chosen. 
Only the fiscal year corporation with years ending after April 1 has 
the penalty of low 1945 earnings in its excess-profits net income for the 
base period. It also, like other corporations, includes in its base the 
decline of profits experienced in 1949. 

The brief here goes into how many corporations are involved in this. 
It is not applicable to the point, so I will not recite that. 

The corporations whose fiscal year ends after April 1 and whose base 
periods consequently include a part of the calendar year 1945 are 
comparatively few- in yong In the computation of their excess- 
profits-tax net income for the base period, they are affected by the 
following factors which no other corporation needs to consider. 

(1) The excess: profits-tax law for World War II applies to 1945 
earnings and thus there is taken into account the many economic 
factors whic h accompany this type of law and which affect each 
corporation’s earnings differently. 

(2) Corporations whose fiscal vear ends on April 30, May 31, and 
June 30, 1946, must deduct from their excess-profits-tax net income 
for the base period the declared value excess profits tax which was 
repealed for taxable years ending after June 30, 1469. This tax, 
according to Treasury figures in Statistics of Income for 1945, part 2 
totals over $13 million for this group of corporations. 

(3) Earnings in 1945 reflect the economic conditions accompanying 

the surrender ‘of Germany on May 8, 1945, and the surrender of Japan 
on September 2, 1945. 

The year 1945 reflects the economic results attributable to the 
cancellation of war contracts following the surrender of Germany and 
Japan. 

5) Corporate profits before taxes declined materially in 1945 and 
in the first calendar quarter of 1946. They declined again in 1949. 
Only the corporations whose fiscal year ends after April 1 take both the 
1945 and 1949 declines into their base period. 

6) Only the corporation whose fiscal year ends after April 1 has to 

clude in its excess-profits-tax income for the base period a part of 
five income years which cover a part of six calendar years. 

7) The economic results of conversion from a war economy to a 
peace economy affected both 1945 and 1946. These depressing con- 
ditions seem to have weighted heaviest in the last two quarters of 
1945. 

Profits refunded under the Renegotiation Act which expired 
December 31, 1944, but which was extended by Presidential proclama- 
tion to June 30, 1945, must be eliminated from income of the base 
pe pan Government contracts and subcontracts thereunder did not 

gain become subject to renegotiation until May 21, 1948. 

For these reasons, it is suggested that corporations whose fiscal 
year ends after March 31, 1950, be permitted at their option to retain 
the base period provided under the present law or to choose a base 
period which will cover the period of 48 consecutive months ending on 
March 31, 1950. An option is suggested because only the corpora- 
ions whose fiscal year ends after April 1 must use a longer time period 
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in computing their base-period earnings and thus should be permitted 
a slightly greater leeway of choice. We are not suggesting that the 
base. period be extended beyond March 31, 1950. This is approxi- 
mately 3 months prior to the beginning of hostilities in Korea. 

I will skip the technical amendment included in the statement to 
do it. 

The following corporations join with General Mills, Inc., in respect- 
fully requesting adoption of this suggestion: 

Amalgamated Sugar Co., Ogden, Utah; Argus Cameras, Inc., Ann 
Arbor, Mich.; Chain Belt Co., Milwaukee, ~Wis.: Cornell- Dubilier 
Electric Corp., South Plainfield, N. J.; Crown- Zellerbach Corp., San 
Francisco, Calif.; Cunningham Drug Stores, Inc., Detroit, Mich.:; 
the Dow Chemical Co., Midland, Mich.; the Harshaw Chemical Co., 
Cleveland, Ohio; King-Seeley Corp., Ann Arbor, Mich.; Nash- 
Kelvinator Corp., Detroit, Mich.; Omar, Inc., Omaha, Nebr.; Pe ‘p- 
perell Manufacturing Co., Boston, Mass.; and the Procter & Gamble 
Co., Cincinnati, Ohio. 

Thank you, gentlemen. 

Senator Byrp. Thank you very much, Mr. Barker. 

You kept within your time. 

(The prepared statement of Mr. Barker is as follows :) 


STATEMENT OF JOHN M. BARKER OF GENERAL MILLs, INc., MINNEAPOLIS, MINN, 


My name is John M. Barker. I am manager of taxation for General Mills, 
Inc., Minneapolis, Minn. My purpose in testifying before you is to bring to 
your attention an ine eae in the base period under the Excess Profits Tax Act of 
1950. The base period as defined in the act and in Section 435 (b) of the Internal 

tevenue Code is the period from January 1, 1946, to faanemad 31, 1949. One 

exception is made for certain corporations whose fiscal year ended before April 
1 in 1950. The base period for these corporations is the 48 consecutive months 
ending with the close of the fiscal year which ended between January 1, and 
April 1, in 1950. The information that I shall present and the remedy I shall 
propose concerns only the small number of corporations with fiscal years ending 
after April 1. These corporations are not treated equitably; they are penalized 
in computing the base-period excess-profits-tax net income as compared to tax- 
pavers on a calendar year ora fiscal year ended before April l. 

When the Excess Profits Tax Act of 1950 was under consideration, it was decided 
the base period should end at March 31, 1950, because corporation income before 
taxes increased appreciably thereafter. If there should be no favored group 
permitted a base period beyond March 31, 1950, by the same token there should 
be no group which suffers a penalty by reason of its income year. Evidently no 
consideration was given to the fact that corporations whose fiscal year ended after 
April 1 would be required to include in their base-period excess-profits income 
some months of abnormally low income. 

The corporation with a fiscal year which ends after April 1, 1950, must establis! 
its excess-profits net income for the base period in a manner different from all 
other corporations. To illustrate the method by which these corporations must 
reconstruct income for the calendar years 1946 to 1949, let us consider a corpora- 
tion with a fiscal vear ending June 30. The corporation must first start with th 
income for the five income years: 


July 1, 1945, to June 30, 1946 
July 1, 1946, to June 30, 1947 
July 1, 1947, to June 30, 1948 
July 1, 1948, to June 30, 1949 
Julv 1, 1949, to June 30, 1950 


The income for each of the 5 vears is divided by 12 to obtain an income per 
month. The income per month for each of these income years is considered to bx 
earned in the respective months of the income years which are in the calendar 
vears 1946 to 1949. For instance, the year 1946 of the base period consists of 
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6 months of the earnings from the income year July 1, 
and 6 months of earnings from the income year July 1, 1946, to June 30, 1947. 
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1945, to June 30, 1946. 


Published figures show that corporate income before Federal income tax for 1945 


and 1946 varied considerably from quarter to quarter. The rates of corporate 
profits before taxes will correspond approximately with the excess-profits-tax 
base-period rates of income. I have a table which shows the annual rate of 
corporation income before Federal income taxes by calendar quarters. 


Annual Rates of Corporate Profits Before Taxes ! 


[Billions of Dollars] 


Calendar quarters 1945 1946 1947 1948 1949 1950 


First quarter - - ..-- ‘ J 24.0 15.8 81.4 a 1) 28.3 29.2 
Second quarter. - .-- : 24.0 21.6 1) Q QF ( 6. 4 a7 4 
Third qurter d 17.0} 26.4 31.3 6.6 oR. 2 16. 4 
Fourth quarter. --.--- : f 13.9 30.5 32.8 4.5 27.6 50. 8 


1 Sources: 1945-49 Statistical Supplement, Survey of Current Business, Department of Commerce, 1949; 
1950 Economic Indicators, June 1951, 


It should be noted that the rate of profit in the third and fourth quarter of 1945 
and in the first quarter of 1946 was exceedingly low as compared with the annual 
rate of corporate profits after the first quarter of 1946. The rate of profit in 
these three calendar quarters is, in many instances, less than one-half of the rates 
of profit in subsequent quarters. Only a corporation whose fiscal year ends after 
April 1 has to include in the base period earnings for all or a part of the last two 
quarters of 1945 and all of the earnings of the first quarter of 1946. While it is 
true that all corporations are permitted to compute their excess-profits-tax credit 
by using the best 3 of 4 years, there should, as far as possible, be available to all 
corporations an equality of choice for the 4-vear earnings from which the best 
3 years are to be chosen. Only the fiscal year corporation with years ending 
after April 1 has the penalty of low 1945 earnings in its excess-profits net income 
for the base period. It also, like other corporations, includes in its base the 
decline of profits experienced in 1949. 

The Statistics of Income for 1945, part 2, the latest publication by the Treasury 
Department shows that 303,019 corporations reported income for 1945. Of these 
corporations 60,307 had fiscal years which ended March 31. This is approximately 
20 percent of the total. The same publication indicates 52,097 corporations filed 
excess-profits-tax returns which showed an excess-profits-tax liability and that 
16,266 of these used the income method to determine their excess-profits-tax credit. 
I would estimate there are about 3,250 corporations involved in this base period 
problem if the percentage of corporations whose fiscal vear ends after March 31 
is applicable to the corporations who use the income method to determine excess- 
profits-tax credit. 

The corporations whose fiscal year ends after April 1 and whose base periods 
consequently include a part of the calendar year 1945 are comparatively few in 
number. In the computation of their excess-profits-tax net income for the base 
period, they are affected by the following factors which no other corporation 
needs to consider. 

(1) The excess profits tax law for World War II applies to 1945 earnings 
and thus there is taken into account the many economic factors which accom- 
pany this type of law and which affect each corporation’s earnings differently. 

(2) Corporations whose fiscal year ends on April 30, May 31, and June 30, 

1946, must deduct from their excess-profits-tax net income for the base 
period the declared value excess-profits tax which was repealed for taxable 
years ending after June 30, 1946. This tax, according to Treasury figures 
in Statistics of Income for 1945, part 2, totals over $13 million for this group 
of corporations. 

(3) Earnings in 1945 reflect the economic conditions accompanying the 
surrender of Germany on May §, 1945, and the surrender of Japan on Sep- 
tember 2, 1945. 

(4) The year 1945 reflects the economic results attributable to the cancel 
lation of war contracts following the surrender of Germany and Japan. 

(5) Corporate profits before taxes declined materially in 1945 and in the 
first calendar quarter of 1946. They declined again in 1949. Only the 
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corporations whose fiscal year ends after April 1 take both the 1945 and 1949 
declines into their base period. 

(6) Only the corporation whose fiscal year ends after April 1 has to include 
in its excess-profits-tax income for the base period a part of five income years 
which cover a part of six calendar years. 

(7) The economic results of conversion from a war economy to a peace 
economy affected both 1945 and 1946. These depressing conditions seem 
to have weighted heaviest in the last two quarters of 1945. 

(8) Profits refunded under the Renegotiation Act which expired December 
31, 1944, but which was extended by Presidential proclamation to June 30, 
1945, must be eliminated from income of the base period. Government 
contracts and subcontracts thereunder did not again become subject to 
renegotiation until May 21, 1948. 

For these reasons, it is suggested that corporations whose fiscal year ends after 
March 31, 1950, be permitted at their option to retain the base period provided 
under the present law or to choose a base period which will cover the period of 
48 consecutive months ending on March 31, 1950. An option is suggested because 
only the corporations whose fiscal year ends after April 1 must use a longer time 
period in computing their base-period earnings and thus should be permitted a 
slightly greater leeway of choice. We are not suggesting that the base period be 
extended beyond March 31, 1950. This is approximately 3 months prior to the 
beginning of hostilities in Korea. 

To accomplish this suggestion, we propose that section 435 (b) of the Internal 

tevenue Code be amended to read as follows (italicized portion added to present 
statute): 

‘(b) Base pERIop.—As used in this subchapter the term ‘base period’ means 
the period beginning January 1, 1946, and ending December 31, 1949, except 
that in the case of a taxpayer whose first taxable vear under this subchapter was 
preceded by a taxable vear which ended after December 31, 1949, and before 
April 1, 1950, and which began before January 1, 1950, the term ‘base period’ 
means the period of 48 consecutive months ending with the close of such preceding 
taxable year’, or in the case of a taxpayer whose first tarable year under this sub- 
chapter was preceded by or includes a taxable year which began before January 1, 
1950, and ended after March 31, 1950, the term “‘base period”’ at the option of the 
taxpayer means the period of 48 consecutive months ending with March 31, 1950. 

The following corporations join with General Mills, Inc., in respectfully request- 
ing adoption of this suggestion. 

Amalgamated Sugar Co., Ogden, Utah 

Chain Belt Co., Milwaukee, Wis. 

Crown Zellerbach Corp., San Francisco, Calif. 
The Dow Chemical Co., Midland, Mich. 
King-Seeley Corp., Ann Arbor, Mich. 

Omar, Inc., Omaha, Nebr. 

The Procter & Gamble Co., Cincinnati, Ohio 
Argus Cameras, Inc., Ann Arbor, Mich. 
Cornell-Dubilier Electric Corp., South Plainfield, N. J. 
Cunningham Drug Stores, Inc., Detroit, Mich. 
The Harshaw Chemical Co., Cleveland, Ohio 
Nash-Kelvinator Corp., Detroit, Mich. 
Pepperell Manufacturing Co., Boston, Mass. 


Senator Byrp. Mr. Boeschenstein. 

Senator Kerr. Mr. Chairman, I am sure the committee is aware 
of the fact that Mr. Boeschenstein was one of the men who came up 
during World War II and devoted most of his time to an important 
assignment in the War Production Board. 

Mr. BorscHensteIn. Thank you, sir. 

Senator Byrp. Will you identify yourself for the record? 
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STATEMENT OF HAROLD BOESCHENSTEIN, PRESIDENT, OWENS- 
CORNING FIBERGLAS CORP. 


Mr. BorscHenstEIN. My name is Harold Boeschenstein. My 
address is the Nicholas Building, Toledo, Ohio. 

I am president of the Owens-Corning Fiberglas Corp., which is the 
pioneer in the development of and leading manufacturer of glass in 
fibrous forms. Our company competes in building, industrial, trans- 
portation, and domestic appliance insulation and in the synthetic 
textile yarn fields. 

] appreciate the opportunity to appear before your ae to 
petition immediate action by the Congress in the Revenue Act of 1951 
to alleviate the unfairness of the 1950 Excess Profits Tax Act 
applied to the Owens-Corning Fiberglas Corp. 

We are filing a prepared statement and brief, Mr. Chairman; so 
as to conserve the committee’s time, I will cover only the high spots 
here. 

Senator Byrp. You are assigned 10 minutes. 

Mr. BorscHEeNstetn. Without additional relief my company will 
not only pay excess-profits taxes on all earnings attributable to the 
defense program, but on 50 percent of our normal peacetime earnings 
as well. 

This unfair taxation of normal profits comes about because our 
excess-profits-tax credit under the most favorable of the relief provi- 
sions will be only $6 million, although our normal level of earnings 
at the end of the base period was $12 million per annum. 

This wide discrepancy between our excess-profits-tax credit and 
our normal earnings level results because the present act does not 
give adequate recognition to extraordinary growth. 

During the base period, 1946 to 1949, we quadrupled our investment 
in plant, doubled our productive capacity, doubled our sales, and 
increased our earnings more than tenfold. 

I submit, gentlemen, that this is a record of extraordinary growth. 

The Korean War and accelerated defense needs had nothing 
whatever to do with these facts. 

During 1946 to 1950, our growth in plant was twice that of our 
eight principal competitors and 3 times that of mi anufacturing cor- 
porations in general. Our increase in sales was 2% times those of all 
manufacturing corporations. 

But, after taxes, we were permitted to keep, in 1950, 18 percent 
less of our net income than the average for all manufacturers. 

As the impact of the excess-profits tax increases in 1951 and sub- 
sequent years, this spread will become even greater. 

We do not believe that the members of this committee and Con- 
gress intend to place a growing and expanding corporation at such a 
serious competitive disadvantage. Indeed, your chairman said on 
the floor in closing the debate on the bill: 


as 


Whether the new relief formulas will adequately meet these situations, of 
course, the committee cannot say. We only express the hope that they will. 

My statement is designed to show that the relief formulas provided 
fail to meet adequately our situation; that such relief can be provided 
without changing the policy and purview of the existing law or sub- 
jecting the Tre asury to substantial losses of anticipated revenue. 
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Owens-Corning Fiberglas Corp. was organized in November 1938. 
We were pioneers in the development of glass in fibrous forms. 

With an entirely new basic material and no developed and few 
known applications and uses, we had been in existence barely 2 years 
when the World War II preparedness program began. 

To meet military needs and make the maxmum contribution to the 
war effort, we abandoned our civilian products and converted almost 
entirely to war materials. 

As a result, we lost most of our newly created markets and newly 
found customers. 

Throughout the war period, more than 90 percent of our production 
was for war purposes, a great proportion of which had no carry-over 
into civilian markets. 

Senator Minurkin. What are the peculiar properties of Fiberglas? 

Mr. Borscuenstern. The peculiar properties of Fiberglas, Senator, 
that made it valuable in war are its strength in relation to weight, its 
inorganic qualities, which mean that it will not rot and will not deteri- 
orate, and its fire safety, because it will not burn. 

We submit as exhibit 1 an account of the war production record of 
the Fiberglas Corp. in World War II. I think that will give you the 
details, sir. 

What we did in World War II is the root source of our troubles 
today under the excess-profits-tax law as it exists. 

When VJ-day came and our war contracts were canceled, our pro- 
duction facilities were completely out of balance with our civilian 
markets. We had expanded our production of textile fibers more than 
700 percent to meet requirements of the Armed Forces for specialized 
products which had no counterpart in civilian markets. 

On the one hand, we had a potential demand for insulation greatly 
in excess of the capacity of our one wool plant, and, on the other, we 
had two war-created plants equipped to produce textile fibers, for 
which civilian demands were entirely undeveloped. 

To meet the crisis which faced us, we turned all of our energies and 
resources to the construction of facilities to meet the rapidly expand- 
ing insulation needs, and during the years 1946 through 1949 we 
constructed two new plants and ‘reconverted and rehabilitated three 
existing plants at a cost of more than $23 million, which was a lot for 
a small business. 

We also instituted vigorous research and sales programs to develop 
ve which would absorb the excessive capacity of our textile 
fiber facilities. 

It was not until the last quarter of 1949 that the fruits of this 
broad expansion and development program began to be realized to 
any substantial degree. 

During each year from 1946 through 1949, our profits were seriously 
depressed by our program for expanding our facilities for insulation 
and developing markets to utilize excess facilities that we had for 
Fiberglas textiles. 

By the end of 1949, however, the development of new markets 
indicated that for the first time since World War II our textile capac- 
itv could be maintained at a profitable level of operation. This 
came about through the development of new markets. 
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The expansion program, more than doubling our facilities, was 
nearly finished. Sales for the first half of 1950 were greater than for 
the entire year of 1946. 

Senator Kerr. Right there, Mr. Boeschenstein, that was sales in 
the domestic markets? 

Mr. BorscHEensten. Entirely, sir. 

Senator Kerr. And not in any way connected with war production 
or the preparation for war? 

Mr. Borscyensrern. That is right. Our sales, or. rather, our 
profits for the 6 months were $6,000,000, compared with less than 
$1,000,000 for each of the years 1946 and 1947. This potential level 
of income of $12,000,000 at the end of 1949 was in no way related to 
the war. Those were normal. developed earnings. 

We have prepared exhibit 2 showing this growth in plant, sales, 
and earnings in tabular form. for your convenience, 

The provisions of the present law do not recognize this tremendous 
growth. 

I will not attempt to go into details of the inadequacies of the 
present provisions, because time does not permit, and, also, these are 
technical, detailed, legal problems. 

Senator Minurkry. Is your corporation & subsidiary of the Owens- 
Illinois Glass Co.? 

Mr. Boxscuenstemn. No. It is not a subsidiary of any company, 
sir. 

The Owens-Illinois Co. has an investment in it, but it is a minority 
investment. 

[ am not qualified to get too deep into technical legal problems, but 
I can only say that the provisions of the act are entirely inequitable, 
applied to our situation. They are discussed in a memorandum which 
is exhibit 3. 

You may ask, Why is the present act so unfair that it should be 
remedied now? 

First, it subjects to excess-profits tax not a relatively minor fraction 
of our normal profits, but roughly half of our normal profits. 

Second, by subjecting 50 percent of our normal profits to excess- 
profits tax, we will be seriously restricted in our efforts to maintain our 
research and expand the production of our products necessary to 
defense and to maintain competitive civilian production. 

The market for glass fibers is expanding dramatically. At present 
We are supplying approximately 100 important products to the defense 
program, 

Kssential civilian needs are also straining our present capacity. 

Incidentally, this situation has been worsened by the receni flood 
in Kansas City, which has caused severe damage and serious loss of 
production in one of our principal plants. 

Senator Kerr. What area was your plant in? 

Mr. Borscuenstern, We were in the Fairfax district. We have 
9% feet of water in our plant. They thought those dikes were im- 
pregnable in that area. [1 did not work out that way. 

Third, we will be unable to compete on equal terms with much older 
and well-established companies in our respective fields. And that is a 
Very important matter to us. 

In 1950, one of the largest companies in the insulation field had only 
20 percent of its income subject to excess-profits tax. Another 
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principal competitor in textiles had only 28 percent subject to excess- 
profits tax. 

In contrast, we had 62 percent subject to excess-profits tax. 

1 would like to emphasize that very strongly, gentlemen, because th: 
crux of it is in there. Over a period of years you cannot remain 
competitive under those circumstances. 

Our case is unusual but certainly not unique. A credit could be 
provided by a specific growth formula similar to that now applicable 
to the new product corporation. No valid reason is apparent fo! 
providing a growth formula in the one situation and not in the other. 

For example, a formula which would grant the corporation experi- 
encing extraordinary growth the same type of relief as is now afforded 
a new products corporation might require that the taxpayer establish 
the fact of that type of growth by meeting tests which are set forth 
on page 10 of my statement, which I will not go into. 

If the taxpayer could show this requisite “growth in sales, plant, 
and income, its credit would be based on the level of its business at 
the end of the base period, and prior to any influence of the Korean 
War or the abnormal defense program. 

I have, of course, oversimplified the corrective formula for purposes 
of my statement. When one attempts to propose a specific statutor) 
provision, one must choose between technical alternatives. 

However, to illustrate the type of provisions, we are submitting 
two proposals. This is quite technical for me, but I would like to 
read these proposals which are very brief. I know you gentlemen wil! 
understand them a great deal more readily than I have, and you can 
evaluate them for yourselves. 

Proposal A would allow a credit based upon the assets actually 
employed in the business during the last half of 1949 and the first 
half of 1950, and the rate of return realized during the first half of 1950. 

Proposal B would allow a credit based upon the earnings for the 
first half of 1950 or the weighted excess-profits net income for the first 
taxable vear. 

I am offering these two proposals as exhibits 5 and 6 for your con- 
sideration and convenience. 

An alternative to such a growth formula would be the reenactment 
of the general relief provisions similar to section 722 of the World 
War IT excess-profits tax. 

But I would hope, gentlemen, that the administrative difficulties, 
which have greatly delayed and confused the disposition of cases 
under that section, might be alleviated if such a provision were made, 
by statutory standards specifying qualifications for relief and fo: 
measuring the scope of relief; in other words, limit the area of discre- 
tion in the administration. 

Thank you very much. 

Senator Byrp. Thank you, Mr. Boeschenstein. You made a fine 
statement. 

Mr. Borscuenstein. Thank you. 

(The prepared material is as follows:) 


STATEMENT OF HAROLD BOESCHENSTEIN, PRESIDENT OF OwENS-CORNING FIBER- 
GLAs Corp, 


My name is Harold Boeschenstein. My address is the Nicholas Building, 
Toledo, Ohio. Iam president of the Owens-Corning Fiberglas Corp., which is the 
pioneer in the development of and leading manufacturer of glass in fibrous forms. 
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Our company competes in building, industrial, transportation, and domestic 
appliance insulation and in the synthetic-textile-yarn fields. 

I appreciate the opportunity to appear before your committee to petition action 
by the Congress in the Revenue Act of 1951 to alleviate the unfairness of the 1950 
Excess Profits Tax Act as applied to the Owens-Corning Fiberglas Corp. 

Without additional relief over and above that provided in the present Excess 
Profits Tax Act, my company will not only pay excess-profits taxes on all earnings 
attributable to the defense program, but on 50 percent of our normal peacetime 
earnings, as well. My company is being deprived of profits which have resulted 
from research and product development leading to growth in sales and productive 
capacity accomplished prior to, and which had no relation to, the Korean outbreak, 

This unfar taxation of normal profits comes about because our excess-profits-tax 
credit under the most favorable of the relief provisions will be only $6,000,000, 
although our normal level of earnings at the end of the base period was $12,000,000 
per annum. 

This wide discrepancy between our excess-profits-tax credit and our normal- 
earnings level results because the present act does not give adequate recognition 
to extraordinary growth. 

During the base period, 1946-49, we— 

Quadrupled our investment in plant. 
Doubled our productive capacity. 
Doubled our sales. 

Increased our earnings more than tenfold. 

During 1946 to 1956 our growth in plant was twice that of our eight principal 
competitors; three times that of manufacturing corporations in general. Our 
increase in sales was 14 times that of our eight principal competitors; 24 times that 
of all manufacturing corporations. Our increase in net income was 7 times 
that of our eight principal competitors, and 10 times that of all manufacturing 
corporations. After taxes, however, we were permitted to keep in 1950 18 percent 
less of our net income than all manufacturing corporations, and 8 percent less than 
our eight principal competitors. As the bite of the excess-profits tax increases in 
1951 and subsequent years, this spread will become even greater. 

This discrimination against us is solely because the present act does not take 
into account extraordinary growth, so that our excess-profits-tax credit does not 
reflect the stature we had attained upon the completion of our major expansion 
program some 6 months prior to the Korean outbreak. We do not believe that 
the members of this committee and Congress intended to place a growing and 
expanding corporation at such a serious competitive disadvantage and subject its 
normal peacetime earnings to an excessive and discriminatory tax. Indeed, offi- 
cials of the company realize that in the time available preceding the enactment of 
the present law this committee and Congress sought earnestly to provide adequate 
relief for corporations experiencing this type of extraordinary growth. Your 
chairman said on the floor in the closing debate on the bill: 

“Whether these formulas (the new relief formulas) will adequately meet these 
ituations, of course the committee cannot say. We only express the hope that 

hey will * * *,” 

My statement is designed to show that the relief formulas provided fail to meet 
adequately our situation, that the resulting unfairness to taxpayers in our situa- 
tion is so substantial as to require legislative relief, and that such relief can be 
provided without changing the policy and purview of the existing law or subject- 
ing the Treasury to substantial losses of anticipated revenue. 


HISTORY OF FIBERGLAS’ EXTRAORDINARY GROWTH 


Owens-Corning Fiberglas Corp. was organized in 1938. We were pioneers in 
the development of glass in fibrous forms. We were just becoming established 
when the World War II preparedness program began. To meet military needs 
and make the maximum contribution to the war effort we abandoned our civilian 
products and converted almost entirely to war materials. As a result, we lost 
most of our newly created markets and newly found customers. Our extensive 
research projects designed to develop civilian uses for Fiberglas products were 
shelved for the duration and our research efforts were shifted to the development 
of materials for war. Throughout the entire war period more than 90 percent 
of our production was for war purposes, a great proportion of which had no carry- 
over into civilian markets. We submit as exhibit 1 an account of the war-produc- 
ion record of the Fiberglas Corp. in World War II because what we did in World 


War II is the root source of our troubles today under the excess-profits-tax law. 
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When V-day came and our war contracts were canceled, our production facilities 
were completely out of balance with our civilian markets. We had expanded our 
production of textile fibers more than 700 percent to meet requirements of the 
Armed Forces for specialized products which had no counterpart in civilian mar- 
kets. Glass textiles, which amounted to only a very small percent of our pro- 
duction in the prewar period skyrocketed to 66 percent of our production through- 
out the war. In the postwar economy textiles fell abruptly to 20 percent of our 
production. The year 1946 found our company with a potential demand for 
insulation greatly in excess of the capacity of our one wool plant, on the one hand, 
but with two war-created plants equipped to produce textile fibers for which 
civilian demand was undeveloped—except to a limited extent in the electrical- 
insulation field—on the other hand. Moreover, large Government surpluses of 
Fiberglas textiles more than saturated this meager Fiberglas-textile market. 

To meet the crisis which faced us, we turned all of our energies and resources 
to the construction of facilities to meet the rapidly expanding needs for house, 
transportation, and appliance insulation and corrosive protective mats, and to 
build up our technology and our market position in these fields. During the 
years 1946 to 1949, we constructed two new plants and reconverted and rehabili- 
tated three existing plants, at a cost of more than $23,000,000. 

We also instituted vigorous research and sales programs to develop markets 
which would absorb the capacity of our textile-fiber facilities. For the 4 vears 
immediately following the war our textile capacity was four times our average 
textile sales. It was not until the last quarter of 1949 that the fruits of this 
broad expansion and development program began to be realized to any substan- 
tial degree. During each year from 1946 through 1949 our profits were seriously 
depressed by our program for both expanding our facilities for insulation produc- 
tion and developing markets for Fiberglas textiles. 

By the end of 1949, however, the gradual and costly development of new textile 
markets indicated that for the first time since World War II our textile capacity 
could be maintained at a profitable level of operation. The expansion program to 
provide additional insulation capacity was nearly finished. Facilities having a 
production potential of more than $100,000,000 had been completed. Our maxi- 
mum production potential at the beginning of the base period was less than half 
this amount. 

Sales for the first 6 months of 1950 were $34,000,000, compared with $33,000,000 
for the entire year of 1946. Our earnings for the 6 months were $6,000,000, com- 
pared with less than $1,000,000 for each of the vears 1946 and 1947. This poten- 
tial annual level of income of $12,000,000 at the end of 1949 was in no way related 
to the war. These were normal 1950 earnings. 

We have prepared an exhibit showing this growth in plant, sales, and earnings 
in tabular form, and I would like to offer it as exhibit No. 2. 





THE PRESENT LAW DOES NOT GIVE ADEQUATE RECOGNITION TO OUR EXTRAORDINARY 
GROWTH 


The provisions of the present law do not recognize this tremendous growth. 
The earnings credit is based primarily upon the average net income of our three 
best base-period years. But not one of these vears was normal in our case. Dur- 
ing the entire base period our income was greatly depressed by the many problems 
connected with developing, building, and getting new plants into operation and in 
developing acceptable textile products and new markets. Any credit which 
assumes that our base-period income was normal will be entirely inadequate. 

The present growth formula comes the nearest to recognizing our problem, for 
it provides that 40 percent of 1950 earnings shall make up one-half of the excess- 
profits-tax credit. But the growth formula is probably inapplicable in our case. 
It requires that 40 percent of net sales in 1950 must be from new products. 
Furthermore, even if it were applicable, it would not provide an adequate measure 
of relief. As in the case of the earnings credit it assumes that 1949 was a normal 
year, and bases one-half of the credit upon it. 

The present law also contains three relief provisions under one or more of which 
we undoubtedly qualify. These are the provisions relating to abnormalities 
during the base period, increase in capacity, and changes in products. But all 
of these have the same common fault. They allow in computing the credit a 
rate of return which is the average for the many heterogeneous businesses making 
up the stone, clay, and glass industry, a return of only 16.5 percent before taxes. 
Such a return is entirely unrealistic for a dynamic corporation such as ours, 
pioneering with a new product, and creating broad new markets and demands in 
many fields. 
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I will not attempt to go into the details of the inadequacies of these provisions 
because time does not permit, and also because these are technical legal problems, 
They are discussed, however, in a memorandum, which we have prepared on the 
subject matter cov ered by my statement. I would like to offer a copy of the 
memorandum as exhibit No. 3, and refer you to it for a discussion of the inadequacy 
of the various provisions of the present law in our situation. 


THE FAILURE TO GIVE ADEQUATE RECOGNITION TO GROWTH RESULTS IN UNFAIR 
TAXATION OF OUR NORMAL PROFITS 


Why is the present act so unfair that it should be remedied now? 

First, it subjects to excess-profits tax not a relatively minor fraction of our 
normal profits, but roughly half of our normal profits. 

The new level of earnings which we reached during the first 6 months of 1950 
resulted from the expenditure of $23,000,000 in plant expansion during the base 
period, almost three times our existing investment in plant—and the plowing 
back of base-period earnings into research, market development, and personnel 
training. Our new profits at a rate of $12,000,000 per annum for the first 6 
months of 1950 were not war profits, but the result of carefully planned expansion, 

Second, by subjecting 50 percent of our normal profits to excess-profits tax, 
we will be seriously restricted in our efforts to maintain our research and expan d 
the production of our products so necessary to defense and essential civilia: 
production, 

The market for glass fibers is expanding dramatically. We are at present 
supplying approximately 100 important products to the defense program. 
Essential civilian needs are also straining our present capacity to the utmost 
We need every available dollar for further development. The situation has 
been made more critical by the recent flood in Kansas Citv which has closed 
down one of our principal plants and caused damage to it estimated in excess of 
$2 million. 

Third, we will be unable to compete on equal terms with much older and we 
established companies in our respective fields 

I think members of this committee would be interested in knowing how the 
inequity under which we suffer under this law compares with the happier fortune 
of our older and better-established competitors who expanded at a far lesser rate 
than we did during the base period. 

One of our principal competitors in the insulation field has a credit equal to 
80 percent of its 1950 income, leaving only 20 percent subjected to excess-profits 
tax. 

Another principal competitor in our other major market, i. e., textiles, has a 
credit of 72 percent of its 1950 income, leaving only 28 percent subject to excess- 
profits tax. 

Contrast these examples with our case. Our credit will be only 37% percent of 
our 1950 income, leaving 624 percent subject to excess-profits tax. 


PROPOSED ADDITIONAL RELIEF PROVISIONS 


Our case is unusual, but certainly not unique. There will be other coprorations 
which have enjoyed extraordinary growth and reached a new level of sales and 
income at December 31, 1949. Such corporations are not protected by the relief 
provisions of the 1950 act. They should be entitled to a credit reflecting the new 
level of growth attained at the end of the base period. 

Such a credit could be provided by a specific growth formula similar to that 
now applicable to the new-product corporation. No valid reason is apparent for 
providing a growth formula in the one situation and not in the other. 

For example, a formula which would grant the corporation experiencing extraor- 
dinary growth the same type of relief as is now afforded the new-product corpora- 
tion is as follows: 

Tests.— The taxpayer would establish the fact of extraordinary growth by 
showing 

1. That its sales for the first half of 1950 were 50 percent or more above 
the level of 1946 and 1947; 
2. That either its plant facilities or productive capacity had increased 
100 percent during the base period, or that both had increased by 50 percent; 
and 

3. That its level of income for the first half of 1950 was, say, 100 percent 

yr 200 percent in excess of its average base-period income. 
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Credit.—If the taxpayer could show this growth in sales, plant, and income, 
its credit would be based on the level of its business at the end of the base period. 

This formula is based on tests similar to those already adopted, and could be 
made effective by simple amendments to section 435. 

Under such a formula our credit would be between $10,000,000 and $11,000,000: 
rather than $6,000,000—a credit more nearly commensurate with our normal 
peacetime-earnings level of $12,000,000. It would still leave $5,000,000 to 
$6,000,000 of our 1950 earnings—roughly one-third—subject to excess-profits 
taxes, 

I have, of course, oversimplified the corrective formula for purposes of my 
statement. When one attempts to propose a specific statutory provision, one 
must choose between various technical alternative approaches, which may have 
varying degrees of acceptability to this committee, its technical advisers or others 
concerned. We want to make it clear that we are not wedded to any particular 
drafting approach so long as the corrective provision adjusts our situation fairly 
and adequately. However, to illustrate the type of provisions which, in our 
judgment, would suffice we are submitting two proposals: 

(a) Proposal A which would allow a credit based upon the assets actually 
employed in the business during the last half of 1949 and the first half of 
1950, and the rate of return realized during the first half of 1950. 

(b) Proposal B which would allow a credit based upon the earnings for the 
first half of 1950 or the ‘‘weighted excess profits net income’”’ for the first 
taxable year. 

Proposal A would seem to be nearer to the present growth formula for the 
‘new product” corporation, but proposal B is simpler. 

Other proposals may be developed that would accomplish the desired result 
and would be more preferable from other viewpoints. The important thing is 
that the act be amended so that the taxpayer experiencing extraordinary growth 
in its business is not taxed oppressively on its normal profits. 

I am offering our two proposals as exhibits. Exhibit 4 is our proposal A. 
Exhibit 5 is our proposal B, 


GENERAL RELIEF PROVISION 


An alternative to such a growth formula, if Congress should decide not to 
enact further specific relief provisions, would be the reenactment of a general relief 
provision similar to section 722 of the World War II excess-profits tax. 

To eliminate the administrative difficulties which have greatly delayed the 
disposition of cases under that section, however, there should be written into the 
law statutory standards for qualification for relief and for measuring the scope 
of the relief to be allowed, similar to those of the proposed formula for ex- 
traordinary growth. 

' In the case of growing corporations, for example, the statutory standards for 
qualifications should include substantial growth in sales, plant facilities, and net 
income. Any taxpayer meeting all of these high standards should qualify for 
relief, at least presumptively. Administrators of the law would also be guided 
by these standards in granting relief to other taxpayers not able to meet them all. 

Taxpayers evidencing extraordinary growth by meeting all the standards pre- 
scribed in the formula should be allowed a reasonable minimum reconstruction of 
normal earnings. 

Such standards for qualification and for reconstruction should eliminate to a 
very great extent the administrative difficulties encountered under section 722. 


Exnutsit 1 
War Propuction Recorp or FIBerRGLAS Corp. In Wortp War II 


In realization of the close relationship of Fiberzlas products to the war effort, 
Mr. Boeschenstein, at the November 27, 1940, meeting of the board of directors, 
proposed that the company’s policy be to give priority to Government require- 
ments for defense purposes and to provide at its own risk, insofar as possible, 
and as could then be foreseen, such manufacturing and storage facilities as might 
be needed to produce and supply insulation for combat ships. The board ex- 
pressed its accord with that policy. 

After the United States entered the war, Fiberglas products increasingly were 
engineered into war production applications, and at the height of the war some 
93 percent of the corporation’s production was being supplied for war purposes. 
(1945 annual report. 





Weiser tn ba Ae DS ih WAL ABI Ss ls OT AEE BRO RES 





WwW 


as 


gr 





me, 
od. 
be 


100; 
mal 

to 
fits 


my 
one 
ave 
1ers 
ilar 
irlv 
our 


ally 
f of 


the 
first 


the 


sult 
g is 


wth 


bh A. 


t to 
elief 


the 
the 
“ope 
ex- 


; for 
net 
for 

ided 

i all. 
pre- 

mn of 


to a 
2 


fort, 
tors, 
uire- 
ible, 
Light 
| ex- 


were 
some 


OSes. 





<i ips PRR L 8S EN Ste AE 


525 isi AER Sri POR EORS 





seh tol AR 


Le 





REVENUE ACT OF 1951 1599 


The manufacture of fibrous glass was listed as an essential activity under items 
20 and 22 of the War Manpower Commission release of March 25, 1943, and 
subsequent lists. Further, Conservation Order M-282, dated February 9, 1943, 
listed fibrous glass textiles as critical materials and required that they be allocated 
to claimant agencies by the War Production Board for approved end uses. At 
the end of the war these materials were still under allocation in accordance with 
WPB Scheduling Order M-—293 of April 1, 1944. . 

The versatility and adaptability of Fiberglas products led to their use on a large 
scale by all branches of the Armed Forces. In all applications of military interest 
some combination of properties inherent in Fiberglas products provided charac- 
teristics that no other available material could offer to the same degree, or, a 
Fiberglas product was utilized to take the place of some material in short supply. 
High strength-weight ratio, low moisture pick-up and noninflammability were 
among the former. Use of Fiberglas cloth in place of aluminum to face hull 
insulation was an instance of the latter. 

Fiberglas insulating wool, formeriy used in domestic equipment and buildings, 
was diverted to newly tabricated forms—for bomber plant insulation and insulating 
board for combat and cargo vessels. Fiberglas yarns were diverted to such uses 
as parachute flare shades, wing liners for aircraft and reinforcement for plastic 
laminates. The added advantages of Fiberglas electrical insulation were of even 
greater value in their military applications. 

Fiberglas became an essential component of military aircraft in some 96 appli- 
cations, including electrical insulation for small motors, insulation of radio hook- 
up wire, aircraft ignition harnesses, insulation blankets, wing liners, and fuel cell 
covering. 

By 1945, products available had increased to more than 100, supplied in some 
5,000 variations of dimension, fabrication, packaging or density (1945 annual 
report). 

WOOL PRODUCTS 
Ship insulation 


One of the most important properties required of materials used in the con- 
struction of United States naval ships is incombustibility, or fire safety. With 
respect to insulating materials, this requirement was met by Fiberglas. 

As early as 1952, shortly after the first Fiberglas thermal insulation was pro- 
duced, it was installed on horizontal surfaces in several Navy ships. The insula- 
tion performed so efficiently that it was adopted for all horizontal surfaces in 
living quarters and magazines, and for all refrigerator spaces, in all fighting craft 
designed after 1935. In 1939 the Navy adopted glass fiber material as thermal 
insulation throughout all its fighting ships. 

When, after the United States entered the war, it became necessary to conserve 
aluminum and other lightweight materials, the Navy Department and the Fiber- 
glas Corp. worked together to develop a glass fiber board faced with Fiberglas 
cloth which was used for both thermal insulation and interior finish on the Navy’s 
fighting ships. 

While the Navy was increasing its use of Fiberglas insulation, the same material 
was adopted by the merchant marine, and within 6 months after the United States 
declared war on the Axis Powers, 75 shipyards were using Fiberglas to insulate 
living quarters, refrigerated spaces, magazines, bulkheads, pipes, ventilating 
ducts, casings, and boiler uptakes. 

Cloth-faced Navy board, in point of quantity, was the chief contribution of 
Fiberglas to the war effort. It was in reality a combination of two developments. 
The use of 9-pound density Fiberglas insulating wool, preformed for ready cutting 
and fitting in and about the hull of a ship, not only enabled the construction of 
military ships to be speeded immeasurably but greatly increased their capacity 
for stores and their cruising radii. The use of Fiberglas cloth as a facing for the 
hull insulation released great quantities of aluminum for other uses at a time when 
aluminum was in short supply: 180,301,100 square feet of hull insulation went to 
shipbuilders during the war. In popular terms this amount would cover a highway 
20 feet wide from Boston to Kansas City, a distance of 1,420 miles, or fill a train 
of box ears 45 miles long—20,033,455 vards of glass cloth was used to surface the 
hull insulation. In addition to the foregoing, 112,234,000 square feet of Fiberglas 
thermal insulation in varying densities were supplied for use on shipboard; 
224,780,584 feet of stripping and lagging tape were needed to finish the applica- 
tion, and 4,734,931 yards of lagging cloth were used to wrap insulated pipes. 
Twenty-five tons of glass thread were used to sew the lagging cloth (1945 annual 
report). 
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Superfine fiber 

The superfine fiber was another product development of the war years. It 
became of importance to the Navy as a flotation filler which proved superior to 
kapok. During 1945 a program was developed which included building and 
equipping two plants in the Kansas City area. The Army Air Forces made avail- 
able the North American Modification Center in Kansas City, Kans., and the 
surplus plant of the Aluminum Corp. of America, in Kansas City, Mo., was 
acquired. 

Working as a team on this urgent program, the Navy, the War Production 
Board, the Reconstruction Finance Corporation, and Fiberglas overcame many 
problems. The Navy entered into a supply contract with Owens-Corning Fiber- 
glas Corp. to produce the fibrous glass, the War Production Board placed the 
project near the top of its special military programs, machinery and equipment 
orders were placed and expedited, and the program was under way to produce a 
supply of buoyant material in sufficient volume to satisfy all Navy requirements 
for use in life preservers, commencing in January of 1946. 

In a letter of July 17, 1945, from Acting Secretary of the Navy Hensel to 
Director John W. Snyder of the Reconstruction Finance Corporation, the Navy’s 
need for Fiberglas ‘‘A”’ fiber, to serve as filler for life preservers and invasion 
jackets, was declared to be critical. And it was urged that the Reconstruction 
Finance Corporation should waive a technical objection to the proposal in view of 
the extreme urgency of the program. 

When the war with Japan came to a successful conclusion in August of 1945, the 
Navy and the Reconstruction Finance Corporation moved immediately to cancel 
out this program, but with the understanding that Fiberglas would arrange to 
produce ‘‘A”’ type fibrous glass commercially for the Navy without Government 
facilities or financing. 

This new material had already demonstrated its superiority over kapok because 
it was fire and mildew proof, had superior buoyancy qualities, could withstand re- 
peated wetting and drying with little loss in efficiency and could be produced do- 
mestically in uniform quality without dependence of any nature upon far-removed 
and uncertain sources of supply. Thus through prior provision for the emergency 
by accumulation of a stockpile before the war and through careful planring and 
conservation, our kapok stocks served the Navy and other military claimants 
throughout World War II while other available materials were being investigated 
and tested until, born out of necessity, a new synthetic material was developed 
which proved so superior to the traditional kapok that now it has been adopted by 
the Navy as the standard of quality for buoyant material to be used in life pre- 
servers.! 


Aircraft 
Superfine or a fibers also were fabricated into blankets and used for thermal 
and acoustical insulation in military aircraft. The use of this product resulted in 


substantial savings of space and weight, and the insulation did not decompose 
under tropical conditions. Prior to VJ-day 6,550,463 square feet of this material 
were supplied for use in military planes. 


X M-PF 
Before the development of the ‘‘A”’ fiber, the need for a light-weight, form-retain- 
ing insulation was met by Fiberglas X M-PF insulation. This product had high 


sound-deadening properties for its weight and desirable form retaining characteris- 
tics. Of particular note is the fact that the material was fabricated from textile 
fibers remaining from other fabricating operations. Thus large quantities were 
made available with relatively small plant expansion: 13,523,203 square feet were 
supplied for military aircraft. 

When available plant space at Newark proved inadequate for this operation, 
the corporation developed and placed in operation machinery for its production 
at the Kansas City plant of the Gustin-Bacon Co. 


AE Board 

AE or asphalt enclosed board was another important wartime product develop- 
ment. It consisted of high density PF wool covered with asphalt on all sides. 
AE Board was developed to insulate cold storage spaces and in view of the severe 
shortage of cork, was of great importance in the construction of vessels used for 
transporting food to the South Pacific areas. 





Lt. Comdr. A. H. Holden, USNR, Buoyant Materials for Navy Life Preservers in World War II: United 
States Naval Institute Proceedings, vol. 72, No. 524 (October 1946), pp. 1327-1330. 
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Bomber plants 


Fiberglas PF insulating wool in board form was developed also into a roof 
deck insulation during the war years. It was a necessary feature in the construc- 
tion of the all-steel assembly plant—essential to the assembly line production of 
large aircraft, and large quantities were used in constructing war plants. Thus, 
on the Bell bomber plant at Marietta, Ga., there were used 3,640,000 square feet. 
And in the Consolidated and Douglas bomber assembly plants at Forth Worth, 
Tex., and Tulsa, Okla., there was used a total of 19,400,000 board feet of Fiberglas 
insulation. The assembly building of each plant was 4,000 feet long, 320 feet 
wide and 60 feet high, but despite the enormous spans, the roof would carry a 
live load of 25 pounds per square foot and yet weighed less than 11 pounds per 
square foot above the trusses. 

In addition to its use on the roof deck, 6-pound PF wool was used also to insulate 
the side walls of bomber plants, being applied prior to the corrugated metal 
sheeting. 

The ceilings of the bomber plants were insulated with 1'4-pound white wool, 
3 inches thick and held in place by metal lath. Bonded mat was placed between 
the wool and the lath to keep any loose fibers from falling down. 

The side walls also were insulated on the inside surface with white wool of 1%- 
pound density and 4-inch thickness compressed to three. This was covered with 
bonded mat and metal lath in the same manner as was done on the ceiling. Thus 
both thermal and acoustical insulation was provided for ceiling and side walls: 
9,529,000 square feet of TW-F wool in rolls and batts were supplied for bomber- 
plant insulation. 


Thermal insulation 


The Army Ground and Air Forces used Fiberglas wool as a thermal insulation 
in cantonment buildings, portable shelters, refrigerators, portable food and water 
containers, troop kitchen cars and ammunition trucks. 

Portable shelters for use by Army Air Force personnel in Arctie climates— 
shelters sufficiently light and compact to be transported by air—contained Fiber- 
glas insulation in walls and sometimes in flooring, to cut the amount of fuel 
required to maintain livable temperatures. The Fiberglas insulation in a typical 
shelter weighed only about 200 pounds, vet it saved over 20,000 pounds in the 
weight of fuel required to be transported for such a shelter during a season: 
3,452.425 square feet of Fiberglas insulating batts were supplied for such Army 
Air Corps Arctic shelters. 

In addition to the newer products developed during the war, aircraft blankets 
surfaced with Fiberglas cloth and filled with Fiberglas wool were used to insulate 
military aircraft against cold and noise: 205,706 square feet of this material was 
supplied during the war. 

Pipe covering 


In many war plants Fiberglas pipe covering was used to insulate miles of piping 
through which flowed gas, steam, water, oil, and other fluids. In one ordnance 
plant in the Middle West more than 1,000,000 linear feet of Fiberglas pipe covering 
was used to insulate such pipelines. Among the plants supplied were Hercules 
Powder Co. at Hopewell, Va.; target-loading plant at Yorktown, Va.; torpedo- 
loading plant of the Navy Mine Depot at Yorktown, Va.; Plum Brook ordnance 
plant at Sandusky, Ohio; and Erie proving ground at Camp Perry, Ohio. 

Sound stacks 


Fiberglas wool in the form of blankets between perforated metal sheets is used 
in sound stacks at airfields throughout the United States. The testing of air- 
plane engines requires that the sound-absorbing material be able to withstand 
the effects of lubricating oils, gasoline, water vapor, and the terrific wind velocities 
generated by the propellers. 


YARNS AND FABRICS 


Fiberglas yarns and fabrics had been developed commercially before the war, 
but during the emergency they were of great significance in providing materials 
of high military importance. Fiberglas cloths are strong, relatively thin, tempera- 
ture-resistant fabrics woven of Fiberglas yarns. They do not shrink or swell with 
moisture changes; they cannot burn and are unaffected by most acids, corrosive 
vapors, and oils. 
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Reinforced plastics app 
Fiberglas cloth was used as a reinforcement for low-pressure plastic laminates in a 
to provide high-strength-weight ratio, high impact fesistance and dimensiona!| ae 
stability. ' ing 
clot 
2, , . 
Panel board ; fire 
Fiberglas cloth was used as a reinforcement for low-pressure plastic laminates con 
to provide high-strength-weight ratio, high impact resistance and dimensiona ‘1 
stability. sigh 
Panel board aire 
. ec oO : - : n geo 
During the war 5,804,204 yards of cloth were furnished to supply those char- 
acteristics to Navy panel board. Cloi 
Doron I 
. . : ° lucti ‘Dd uses 
Another important use for the laminates occurred in the production of Doron 
a new type of body armor made of Fiberglas ECC-—165 cloth bonded with a plasti: nti 
resin. The glass resin sheets were light, easily jettisoned, and, unlike steel, did the 
not rust or corrode. They were easily fitted to a modified Navy life jacket and ne 
were adopted by the Navy to protect invasion forces from shrapnel while landing sia 
from barges. 
OXY 
Wing liner \ 
Used with styrene-polyester thermosetting resins, Fiberglas cloths answered very 
the wartime requirement for liners in the wings of aircraft to protect fuel cells the: 
from flowering metal caused by bullet punctures. | 
Fib 
Radomes deal 
The same combination of Fiberglas cloth and resin furnished housing for radar moi 
under the name Radomes. 534 
Other uses ee 
. . ° ‘ . ~ tnre 
Medical kits for the Army Medical Corps and Army Air Corps also were made 
from glass-reinforced plastics and at the termination of the war it was contem- Taj 
plated that helmets, flak suits, and protective armor for planes would be made k 
from the same material. fini: 
Coated cloths furt 
Fiberglas cloths and yarns also had many wartime uses when made into fabrics Ele 
coated with natural and synthetic rubbers, vinyl resins, and other coating k 
compounds. inte 
Flare shade gs war 
see] 


An essential part of each of the magnesium-charged flares which were used in aad 
. . . ‘* rr no 
the invasion of Europe was a shade or umbrella of Fiberglas-coated cloth. These 7 


shades served to protect the flare’s chute from the intense heat and to shield the ae 
eves of the bombardier from the glare of the light. wel 

To produce the needed flare shades speedily, Fiberglas teamed with a score of — 
other manufacturers whose locations ranged from Connecticut to California. and 
Small fabricators also joined in to do special sewing and packaging. For this Ove 
essential activity Fiberglas supplied 8,020,194 yards of cloth and 156 tons or ‘ 
312,000 pounds of tying cord. four 

It is also worthy of mention that when the military need for flare shades had e's 
ended and a drastic cancellation of the program became necessary, Fiberglas linet 
worked out a plan whereby no termination claims were presented to the Govern- axes 


ment, a fact which was recognized officially by the War Department through an the 


expression of appreciation. only 
Water tanks the 
Coated Fiberglas fabrics were used also to construct portable water tanks for } dril 
use in tropical areas. The resistance of Fiberglas cloth to fungi and molds led j Pro 
to its use in place of cotton duck. Each tank was 12 feet in diameter, 5 feet hig! C 
and had a capacity of 3,000 gallons. The initial order was for 300,000 yards of I] 
Fiberglas 164 cloth; Buna S was used to coat the first tanks and vinyl coatings | “~ 
were used later. I cs 
‘ pitc 

Othe ruses | the 


Bec ause of their resistance to heat, moisture, oils, and most acids, and becauss 
of their toughness and dimensional stability, coated Fiberglas cloths found wide 
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application in the fabrication of ducts for the effective, safe distribution of air 
in aircraft. 

Coated Fiberglas cloths also were used as aircraft battery covers and for cover- 
ing machinery and equipment in military winterizing programs; in addition, these 
cloths were used as coverings for cots and berths in military air-transports, as 
fire wall gaskets, and during the war years the material was first used for industrial 
conveyor belts. 

The dimensional stability of Fiberglas cloth was utilized in developing a gun- 
sight checking screen which saved many valubale moments in preparing fighting 
aircraft for combat. For the same reason Fiberglas cloths were used in making 
geodetic survey maps. 


‘loths without coating 


Fiberglas fabrics, without the coatings described above, also had many wartime 
uses. 

In electrically heated diving suits worn by Navy divers to enable them to 
withstand the paralyzing cold encountered at great depths, the wires carrying 
the current were enclosed between layers of Fiberglas cloth. Fiberglas cloth 
incombustible and heat resistant—was used so that should a wire break, a spark 
would not ignite any combustible material which would burn fiercely in the helium- 
oxygen gas, widely used in diving operations in place of compressed air. 

Wire netting ‘‘garnished”’ with Fiberglas fibers and painted to blend with the 
terrain was used to comouflage possible bombing objectives in seacoast areas where 
there was required a material resistant to salt and dampness. 

Lagging cloth, used in wrapping insulated pipes, was another product which 
Fiberglas Corp. furnished to the war effort in large quantities. It was particularly 
desirable because it was strong, firesafe, absorbed a minimum of paint, and resisted 
moisture and corrosion: 4,734,931 yards were supplied to shipbuilders and 
534,436 vards to aircraft manufacturers. Great quantities also went into war 
production plants. To sew pipe lagging there were supplied 25 tons of lagging 
thread. 


Tapes 

Fiberglas yarns also were woven into stripping and lagging tapes used in 
finishing an application of insulation: 224,780,584 feet of this material were 
furnished to shipbuilders from Pearl Harbor to VJ-day. 
Electrical insulation 

Even prior to the war, Fiberglas cloths, tapes, and yarns had been developed 
into a highly efficient electrical insulation. The value of this insulation in the 
war program lay primarily in its resistance to the forces that always are at work 
seeking to break down the insulation. Chief of these are high temperatures and 
moisture. Further, the comparatively small space taken up by Fiberglas elec- 
trical-insulations made it possible for skilled engineers to decrease the size and 
weight of motors and generators used in planes, on shipboard, and in tanks. 
Such small, lightweight motors operated under high temperatures, high overloads, 
and hard usage over long periods of time. 


Overloads 


An outstanding illustration of the worth of Fiberglas electrical insulation is 
found in the experience of Wilhite Woodworking Co. of Chicago. This concern, 
in war production for Ordnance, was able to use on its drill-press motors a 3- 
horsepower winding on a 1-horsepower frame, and even then to overload in 
excess of 5 horsepower. As a result of the increased output of the presses and 
the elimination of motor failures, production was increased to such an extent that 
only one shift was used where two had been employed previously. To obtain 
the same results through the use of larger motors would have meant replacing the 
drill presses with larger and more expensive machinery. 


Propeller pitch-change motor 


One of the tiniest but at the same time most vital motors in a plane is the pro- 
peller pitch-change motor. Hidden in the propeller assembly, the motor has to 
be small enough to fit in the restricted space, yet powerful enough to change the 


pitch of a propeller that has gone dead, so the blades can be turned edgewise to 
the wind. These tiny motors were insulated with Fiberglas electrical insulation 


86141—51 
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Ignition cable 

Whenever and wherevér humidity is high, electrical insulation is subject to 
the danger of moisture penetration. Moisture could so affect the electrical 
system of a fighter or bomber plane as to prevent a quick take-off. Using Fiber- 
glas yarn, an ignition cable was developed which helped assure a quick take-off 
even though the plane had been subjected to conditions of severe and prolonged 
humidity. 


Radio hook-up wire 

Because Fiberglas yarn resists intense heat and will not support fungus growth, 
large amounts of radio hook-up wire for aircraft transmitters and receivers were 
insulated with the material. 


Deck motors 

Navy deck motors were equipped with Fiberglas insulation primarily because 
of its resistance to moisture and its ability to stand up under prolonged overloads. 
Propulsion equipment 

Propulsion equipment on Navy ships was largely Fiberglas insulated because 
of the reliability and stamina that could be built into such units by using glass 
insulation and suitable varnishes, thereby permitting severe overloads. 


Cable $s 

Several types of heat- and flame-resistant Navy cables were developed by using 
Fiberglas insulation. Armored cables were lightened and the amount of metal 
reduced by using wrappings of Fiberglas barrier tapes. 

Fiberglas staple fibers also were used as cable filling. 
Blood-plasma filte r 

Another wartime product of Fiberglas textiles, involving no great volume of 
production but of vital importance, was the tiny strip of tape, woven of glass 
fibers, employed as a filter in the tubing of the light, portable apparatus used to 
give blood-plasma transfusions—frequently just behind the front lines. The 
Fiberglas tape was used as the filter because the tape could be sterlized for re- 
peated use, because it required no bulky housing, because the weave was close 
enough to strain out any undissolved particles the fluid might contain and, be- 
cause, being glass, the fibers did not swell when wet, thus offering no impediment 
to the free passage of the fluid. 


BONDED MAT 


Fiberglas products in mat form also constituted a substantial contribution to 
the war effort. 
Bombe r plants 

In bomber assembly plants, 4,520,000 square feet of bonded mat were used 


for light diffusion in “‘ferrosteel’’ construction. Bonded mat was used also to 
retain white wool in ceiling and side-wall applications. 
sattery mat 

Fiberglas battery retainer mats, whether used in land, sea, or aircraft, added 
to battery performance under gruelling conditions. In submarines the mats 
added to the cruising radius by lengthening the life of the battery; in tanks they 
enabled the batteries to withstand terrific jouncing without failure. In addition, 
battery mat was of real importance in civilian life due to the greatly increased 
reliance on replacement batteries and the need for increasing the life of all batteries 
during the war years, 
Se parators 


Fiberglas battery separators, made from bonded mat, were developed during 
the wartime shortage of rubber from which such separators are normally made. 


Other uses 


Fiberglas in mat form was used also as a base in plastic laminations to produce 
high-frequeney, low-electrical-loss parts for radio, radar, and other electronic 
equipment. Fiberglas mat (25 mil furfural bonded) was used to prevent the silica 
gel, contained in air driers, from sifting through the perforations in the cartridges 
The mat had sufficient porosity to allow the passage of air while retaining its 
original shape. Such air driers were employed to keep war materials of all kinds 
free from rust, corrosion, mildew, or mold while in storage or during shipment. 
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AIR FILTERS 


Fiberglas dust-stop air filters were developed originally in connection with 
forced warm air heating systems, but during the war air conditioning and cleaning 
systems, of which such filters are an integral part, became essential to efficient 
production of military supplies. 

Eighty thousand dust-stop air filters comprised the original installation for 
the atomic bomb project at Oak Ridge, Tenn., and sixteen thousand replace- 
ments were needed every 6 weeks. 

Other large installations were made in the paint spray buildings of bomber 
assembly plants. 

In war plants of all kinds, Fiberglas air filters removed from the air tiny par- 
ticles of dust that could ruin the accuracy of gun and bomb sights, shorten the life 
of engines and motors, or cause explosions. Telephone exchanges also had to be 
kept free of dust in order to operate efficiently. 

In ordnance plants, the filters were employed to collect from the air particles of 
TNT and other explosive dusts created by manufacturing operations. 

In plants manufacturing precision instruments and machine parts, Fiberglas 
filters were used to collect dusts created by grinding processes, thus eliminating 
a hazard to the products being manufactured and to the health of workers in the 
plant. 

In addition, planes, tanks, trucks and other military equipment were equipped 
with Fiberglas air filters to prevent the admission of abrasive dusts to the car- 
buretor or lubrication system. 

The foregoing material illustrates to some extent the direct relationship of 
Fiberglas products to the military program of the Government. No less im- 
portant to the war effort were the many significant industrial applications that 
helped inerease output, diminish the breakdown or maintenance of electrical 
equipment, or conserved fuel and power. Mines, oil refineries, steel mills, railroad, 
bus transportation systems, and a host of other critical industries and services 
benefited through the contributions of these products.’ 


EXuHIBiT 2 


Owens-Corning Fiberglas Corp.—Statistics of facilities, assets, sales, and net income, 
1945-50 


Num- | Unadjusted Adjusted 





ber of t basis of lotal assets Net sale Net income 1 

plants facilities facilities 
1040 l $3, 900, 000 $2, 700, 000 $6, 600, 000 $6. GOO, OO $647, 000 
1945 2 8, 400, 000 3, 200-000 30. 400. 000 46, 000, 000 5 300 000 
{ ; 15, 000, 000 9, 000, 000 26, 000, 000 33. 000. O00 1, 000, 000 
+4 4 21, 400, 000 14, 000, 000 34, 000, 000 41. 000, 000 1, 000, 000 
1948 4 24. 000, 000 16, 000. 000 40, 000, 000 | 51. 500. 000 5 A) 000 
1949 5 32, 000, 000 22, 000, 000 45, 000, 000 49, OOO. O00 3. 700, 000 
1950 (first 6 months 5 49, 000, 000 2 48, 000. 000 212 000. 000 
1) acta a 5 34, 000, 000 23, 500, 000 59, 000. 000 78, 000, 000 16, 000, 000 





Before Federal income and excess profits taxes. 
? First 6 months annualized 





EXHIBIT 3 
NEED FOR ADDITIONAL RELIEF PROVISION IN THE Excess Prorits Tax Act To 
Avorip Excessive TaxaTION oF NORMAL EARNINGS OF CORPORATIONS 
DEMONSTRATING EXTRAORDINARY GROWTH—OWENS-CORNIN( FIBERGLAS 
CORPORATION—AN EXAMPLE 
SUMMARY 


1. During the base period 1946-49, we 

Quadrupled our investment in plant. (The unadjusted basis of our plant 
; facilities increased from $8,400,000 on January 1, 1946, to $32,000,000 on 
: December 31, 1949.) 


a TI: 


H. D. Keiser, Maj. U. S. Army; American Institute of Mining and Metallurgical Engineers, Technical 
Publication No. 1598: New York Meeting, February, 1943 
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Doubled our productive capacity. (Our peak World War II sales were 
$46,000,000 in 1944, excluding outside fabrication, utilizing our full capacity. 
On December 31, 1949, our facilities had an annual production potential of 
$100,000,000 

Doubled our sales. (Nineteen hundred and forty-six sales were $33,000,000 
compared with an annual rate of $68,000,000 for the first 6 months of 1950. 

Increased our earnings more than tenfold. (Our net income before taxes 
in 1946 and 1947 was $1,000,000 compared with an annual rate of $12,000,000 
for the first 6 months of 1950.) 

2. Our average base period net income was only $3,400,000. (The average of 
our three best base period vears.) 

3. By December 31, 1949, we reached an earnings level of more than $12,- 
000,000. (Our actual earnings before taxes for the first 6 months of 1950, prior to 
the Korean outbreak, were $6,000,000.) 

i. Our excess profits tax credit, however, will be only $6,000,000. (Under the 
amendment proposed by the Ways and Means Committee, the credit for bas 
period earnings would be only $5,300,000 for 1951 and subsequent years.) 

5. Without additional relief we will not only pay excess profits taxes on all 
earnings attributable to the defense program, but on 50 percent of our normal 
peacetime earnings, as well. 

I. THE PROBLEM 


The 1950 excess profits tax was intended to apply to corporate profits which 
were swollen by the increased tempo of the defense economy. Congress recog- 
nized, as it had in the World War II act, that its taxing provisions, no matter how 
carefully chosen, would result in excessive and discriminatory taxation on normal 
earnings as applied to many corporations. Instead of providing a general relief 
provision for these cases, similar to section 722 of the earlier statute, it prescribed 
rigid formulas for determining the amount of relief and inflexible standards in 
defining eligibility for relief. 

When queried on the floor of the Senate concerning the absence of a section 722 
Senator George said: 

“The present bill approaches the same problem but undertakes to spell out 
relief for new corporations formed after the base period began, for depressed 
industries, for companies having abnormalities, and for other corporations which 
we thought were entitled to relief. Whether the committee has gone far enough and 
whether those relief provisions will be altogether effective, of course, remains to li 
demonstrated or disproved in the administration of the act.”’ [Italics ours.] 

Owens-Corning Fiberglas Corp. is a striking example of the inadequacy of the 
relief provisions of the present law. They fail to eliminate excessive and dis- 
criminatory taxation on our normal earnings. We are deprived of profits whic! 
have resulted from growth in sales and productive capacity accomplished prio: 
to, and which had no relation to, the Korean outbreak. 

Our earning capacity in the postwar years was greatly diminished because of 
the dedication of our efforts to war production in World War II, and the conse- 
quent loss of position and opportunities in our civilian markets. Increased pro- 
ductive capacity of nonwartime character and revitalization of sales, production 
and research efforts for civilian markets were necessary before a reasonable level! 
of earnings could be achieved. It was not until the first 6 months in 1950, prior to 
the Korean war, that the results appeared. Compared with the beginning of the 
base period, our sales level and productive capacity were doubled, and our earnings 
increased more than tenfold. Our investment in plant almost quadrupled, increas 
ing during this postwar period from $8,400,000 to $32,000,000. As a result, during 
the 6 months preceding the Korean outbreak we reached an earnings rate in excess 
of $12,000,000 a vear. Our excess-profits tax credit, under the most favorable 
relief provision, however, will be only $6,000,000. 

Congress has therefore subjected to excess-profits taxes not only all of our 
earnings attributable to the defense program, but 50 percent of our norma! 
peacetime earnings, as well. 

We believe that the Congress did not intend to place a growing and expanding 
corporation under such a serious competitive disadvantage and subject its normal 
peacetime earnings to an excessive and discriminatory tax. Indeed, officials of th« 
company realize that Congress sought earnestly to provide adequate relief for cor 
porations experiencing this type of extraordinary growth. 

Senator George on the floor in the closing debate on the bill with particular 
pono egg the absence of a general relief provision such as section 722 confirms 
our pehet: 
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‘Whether these formulas [the new relief formulas] will adequately meet these situa- 
tions, of course the committee cannot say. We only express the hope that they will, 
and we have taken the extraordinary step of providing for the rewriting of this 
bill by the end of December 1952 in order that we may meet the problems which, 
through experience, are then presented to us in a clearer light in the very brief 
hearing the committee was able to hold on this bill.”’ [Italics ours.] 

This memorandum has been prepared to demonstrate that the rigid formulas 
provided in the Excess Profits Tax Act of 1950 did not adequately meet these 
situations involving dynamic growth companies. It is submitted that additional 
relief provisions are necessary if Congress is to avoid an unintended inequity in 
this, and, no doubt, a good number of other cases in which either the rules of 
eligibility or the extent of the relief provided result in taxing as excess profits an 
undue and excessive percentage of normal earnings. 

Such provisions need not await a rewriting of the bill at the end of December 
1952. They should be provided now to meet the basic intent of Congress. 


Il, UNFAIRNESS OF THE 1950 EXCESS-PROFITS TAX LAW AS APPLIED TO OWENS-CORNING 
FIBERGLAS CORP, 


The Excess Profits Tax Act of 1950 penalizes Fiberglas by subjecting normal 
profits to excess profits taxation. The relief provisions do not relieve this penalty. 
The new level of profits which we reached during the first 6 months of 1950 resulted 
from the expenditure of $23,000,000! in plant expansion during the base period, 
and the plowing back of base period earnings into research, market development 
and personnel training. Our new profits were not war profits, but the result 
of carefully planned expansion. 

Under the present law we cannot continue this policy of expansion; cannot 
even compete on equal terms with mature and well-established companies in our 
field whose growth in their peacetime markets was not interrupted by World War 
II, and who therefore did not have throughout the base period the many serious 
problems of expansion and market imbalance which we faced. 

The history of our growth clearly demonstrates the unfair effect of the present 
law upon us. Owens-Corning Fiberglas Corp. was organized in 1938. We were 
pioneers in the development of glass fibers, competing in the building and domestic 
appliance insulation and textile fields. Our principal products were home insula- 
tion, domestic appliance insulation, and air filters. We were just becoming 
established when the World War II preparedness program began. To make the 
maximum contribution to the war effort we abandoned our civilian products and 
converted almost entirely to war materials. Asa result, we lost most of our newly 
created markets and newly found customers. Our extensive research projects 
designed to develop civilian uses for Fiberglas products were shelved for the dura- 
tion and our research efforts were shifted to the development of materials for war. 
Throughout the entire war period more than 90 percent of our production was for 
war purposes, a great proportion of which had no carry-over into civilian markets. 

When V-day came and our war contracts were canceled, our production facilities 
were completely out of balance with our civilian markets. We had expanded 

ir production of textile fibers more than 700 percent to meet requirements of 
the Anmed Forces for specialized products which had no counterpart in civilian 
markets. Throughout the war textiles represented 66 percent of our production. 
In the postwar economy, textiles fell abruptly to 20 percent of our production. 
We had been forced to withdraw almost entirely from our established home and 
appliance insulation markets because our one insulating-wool plant had been 
preempted for high-priority war uses. Thus 1946 found our company with a 
potential demand for insulation greatly in excess of the capacity of our one wool 
plant, but with two war-created plants equipped to produce textile fibers for which 
civilian demand was undeveloped except to a limited extent in the electrical- 

rhis new investment compares with total unadjusted basis of plant facilities at December 31, 1945, of 
$8,400,000, an increase of 275 percent. 

For example, one of our principal competitors in the insulation field, a large well-established company 
expanding at a far lesser rate than we were during the base period, paid excess profits taxes on only $7,800,000 
of its 1950 income of $38,500,000. In other words, its credit amounted to 80 percent of its 1950 income, and only 
20 percent was subjected to excess profits tax. 

One of our principal textile competitors, which expanded very little during the base period, paid excess 
profits taxes on ortly $6,300,000 of its 1950 income of $22,300,000. Its credit thus amounted to 72 percent of its 
1950 income, and only 28 percent was subject to excess profits tax. 
ntrast these examples with our case. Our credit on the most favorable basis will be only $6,000,000 
compared with 1950 income of $16,000,000. Our credit will thus be only 3742 percent of our 1950 income, 
lf ng 6246 percent to excess profits tax. Unless additional relief is granted, we face the certain prospect 
ol paying the maximum over-all tax for the duration of the emergency. 
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insulation field. In addition large Government surpluses of Fiberglas textiles 
more than saturated our meager textile market. 

To meet the crisis which faced us, we turned all of our energies and resources 
to the construction of facilities to meet the rapidly expanding needs for house and 
appliance insulation and to build up our market position in these fields. During 
the years 1946 to 1949 we constructed two new plants and reconverted and reha- 
bilitated three existing plants at a cost of more than $23,000,000. 

We also instituted vigorous research and sales programs to develop markets 
which would absorb the capacity of our textile-fiber facilities. For the 4 years 
immediately following the war our textile capacity was four times our average 
textile sales. It was not until the last quarter of 1949 that the fruits of this broad 
expansion and development program began to be realized to any substantial 
degree. 

During the entire period 1946 to 1949 our profits were seriously depressed by 
these efforts to expand our insulation production and our textile markets. Our 
costs were increased far above normal by— 

1) Losses sustained in developing and introducing new products; 

2) Abnormal costs of recruiting and training manufacturing personnel 
prior to the commencement of production of new facilities; 

3) High initial costs of operating new facilities; and 

(4) The myriad of other shake-down problems necessarily involved in a 
program of such magnitude for the expansion of wool capacity, on the one 
hand, and in seeking outlets for surplus textile capacity, on the other. 

By the end of 1949 the gradual development of many new textile markets indi- 
cated that for the first time since World War II our textile capacity could be 
operated at a profitable rate early in 1950. The expansion program to provide 
additional insulation capacity was nearly finished. Facilities having a production 
potential of more than $100,000,000 had been completed, and it was anticipated 
that a level of sales fully utilizing this capacity would be reached within 2 vears. 
The first 6 months of 1950 bore out our expectations with record sales of 
$34,000,000 and earnings of $6,000,000. This potential annual level of income of 
$12,000,000 at the end of 1949 was in no way related to the war. These were 
normal 1950 earnings for a corporation which had attained a new level of growth. 
In fact, additional expansion of sales and profits beyond the $12,000,000 level was 
clearly indicated as the result of the growth of our facilities and markets by 
December 31, 1949. 

The following tabulation shows the extent of our expansion program and its 
effect upon our sales and earnings: 
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194 $3, 900, 000 $2, 700, 000 $6, 600, 000 $6, 600, 000 $647, 00 
1945 2 8, 400, 000 3, 200, 000 30, 400, 000 46, 000, 000 5, 300, 
1946 15, 000, 000 9, 000, 000 26, 000, 000 33, 000, 000 1, 000, OF 
1947 4 21, 400, 000 14, 000, 000 34, 000, 000 41, 000, 000 1, 000, 000 
1948 4 24 000. 000 14, 000, 000 40, 000, 000 51, 500, 000 5. 500). 000 
1940 5 32, 000, 000 22, 000, 000 45, 000, 000 49. 000, 000 3, TOO, OF 
1950 (first 6 months : + 49,000,000 | 268, 000, 000 2 12, 00 

195 5 34, 000, 000 23. 500, 000 59, 000, 000 78, 000, 000 16, 000, 000 


excess of $12,000,000. But let us see what credit is allowed us under the 1950 
Excess Profits Tax Act. There are six applicable credit provisions. 
(a) Inadequacy of the earnings credit (sec. 435 (d 


under this section would be only $4,000,000 as compared with our 


normal earnings of $12,000,000. This credit is based primarily upon the average 
net income of the three best years, 1946 to 1949. It obviously, therefore, does not 
reflect the new high level of earnings reached at the end of 1949 ag the result of 
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(b) Inadequacy of the invested capital credit (sec. 436) 


Our credit based on invested capital is even a poorer measure of normal earn- 
ings. It would be only $3,000,000 compared to normal earnings of $12,000,000. 
This credit works out to a return of only 7% percent before taxes upon our equity 
and borrowed capital.‘ It goes without saying that such a return is entirely 
unrealistic for a dynamic young corporation creating broad new markets and 
demands. 


(c) Inadequacy of the growth formula (sec. 5384 (e) (1) (B)) 


To qualify under this section we must fit the following three requirements 
designed primarily to afford relief to the television industry; 

(i) Twice net sales for period January 1, 1950, to June 30, 1950, must be 
150 percent or more of average net sales for 1946 and 1947; and 

(ii) Forty percent of 1 sales for 1950 must be attributable to products 
not generally available to public before January 1, 1946; and 

(iii) Net sales of new products for 1949 must be 20 times such amount 
for 1946. 

We qualify easily under test (i). But even though we have introduced many 
new products since January 1, 1946, and have greatly changed and improved 
others, there is some question whether we will meet .(ii) and (iii). Much will 
depend upon the Treasury’s interpretation of what constitutes a product not 
generally available to the public before January 1, 1946. 

But even assuming we qualify under this section, what will be the measure of 
our relief? At best there will be a credit of only $7,000,000 ° only 58 percent of 
our normal earnings. In other words, $5,000,000 of our normal earnings will be 
subjected to excess-profits tax each year. 

The defect in this section is that it assumes that both 1949 and 1950 were 
normal years. It does not provide relief for a corporation such as ours which did 
not attain its growth until the very end of the base period. We were still suffer- 
ing growing pains in 1949. Construction of our fifth plant was completed during 
that year, and our new textile markets were just beginning to materialize. A 
credit based primarily on 1949 earnings, therefore, cannot possibly afford us a 
fair measure of relief.® 


(d) Inadequacy of the relief provisions 


such as ours; i. e., section 442, dealing with abnormalities during the base period; 
section 443, relating to changes in products; and section 444, relating to increases 
in capacity for production or operation We meet the tests necessary to qualify 
under one or more of these sections. The tests will be discussed below. he 
relief afforded, however, is entirely inadequate because all of these sections have 
the same major defect as applied to our situation: the reconstructed credit is 
based upon the average rate of return realized by all corporations making up our 
industry. 

Since our gross receipts for 1949 were entirely from the sale of products made 
if glass, it is assumed that our industry will be deemed to be the stone, clay, 
and glass industry *? for which the base period rate of return has been tentatively 


Three of the relief provisions were intended to provide relief in situations 


‘A return of 744 percent before taxes means only 4.35 percent after normal and surtax 
5 See the following 


Forty percent of 1950 earnings $6. 400, 000 
Fifty percent of 1949 earnings 1, 800, 000 


Total 8. 200 
Less 15 percent 1,2 


Net », 970, OOO 


For 1951 and subsequent years the credit attributable to base-period earnings would be only , 100,000 
under the Ways and Means Committee amendment. 

6 We cannot qualify under another set of tests based upon payroll and gross re 
corporations having assets of less than $20,000,000 on January 1, 1946 (sec 
would be inadequate, even if we qualified, for the same reasons as in the 

’ Our 1949 gross sales by product groups were approximately as follows 


Building materials 14, 000, 000 
Equipment and appliances 15. 000. 000 
rransportation 000, 000 
Air conditioning : 000, 000 
Battery and corrosion products ? 000, 000 
Industrial insulation }, 000, 000 
Textiles 6, 000, 000 
rextile reinforcements - - 1, 000, 000 


Total. ; 19. 000. 000 


: 
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announced as 16.5 percent before taxes. The rate of return of this industry 
has little relation to our earning capacity. It is an industry made up of a hetero- 
geneous group of businesses using widely different raw materials and manufactur- 
ing processes and supplying a wide variety of markets. The industry rate of 
return, therefore, is a conglomerate of returns on such widely different products 
as tombstones and sewer pipes, concrete and papier-mAché statuary. It could 
not possibly represent a fair return for us. Our normal rate of return before 
taxes is in excess of 25 percent. This rate of return was attained during the 
6 months’ period ending June 30, 1950. Our actual rate of return before taxes 
for the vear 1950 was 27 percent. No relief provision using an industry rate of 
return such as that now provided can possibly provide us with a fair measure of 
normal earnings.® 

1. Abnormalities during base period (sec. 442).—We may qualify under this 
section on the ground that our normal production was diminished because of the 
occurrence immediately prior to and during the base period of events unusual and 
peculiar in our experience; i. e., the necessity of converting from almost total war 
production to civilian production. Or we may qualify on the ground that our 
business was depressed because of temporary economic circumstances unusual 
in our experience. Here again much will depend upon the severity or liberality 
of the Treasury’s interpretation of the statute. 

The credit allowed, however, would be measured by our industry rate of return 
upon the average of our total assets as of the end of each year of the base period. 
Our credit would be only $5,000,000, or less than half our normal earnings. 

2. Change in products (sec. 443).—To qualify under this section, 40 percent of a 
taxpayver’s gross income or 33 percent of its net income during an excess-profits 
vear must have been from new products introduced during one of the preceding 
3 years which is a base period year. In addition, its net income for the taxable 
year must exceed 125 percent of its net income for the base-period years prior to 
the introduction of the new products. 

We will clearly qualify under the latter requirements, since our net income will 
have increased more than tenfold since the beginning of the base period. Whether 
we will be deemed to have introduced sufficient new products will depend upon 
the Treasury’s interpretation of the statute. 

In any case, however, the credit allowed would be measured by our industry 
rate of return upon our total assets on December 31, 1949. This would amount 
to only $6,000,000,'° half our normal earnings. 

3. Increase in capacity (sec. 444).—A taxpayer qualifies under this section if 
during the years 1947 to 1949— 

(i) As the result of additions and replacements, its capacity for production 
or operation on December 31, 1949, was 200 percent or more of such capacity 
on December 31, 1946, or 

(ii) Such capacity on December 31, 1949, was 150 percent or more of such 
capacity on December 31, 1946, and the adjusted basis of its total facilities 
on December 31, 1949, was 150 percent or more of such basis on December 
31, 1946; or 

(iii) The unadjusted basis of such facilities on December 31, 1949, was 
200 percent or more of such basis on December 31, 1946. 

We undoubtedly qualify under one or more of these three alternative tests. 
But our credit will be measured by the base-period rate of return of our industry. 
Our credit would be only $6,000,000," half our normal earnings. 


III. PROPOSED ADDITIONAL RELIEF PROVISIONS 


Our case is unusual but certainly not unique. There will be other corporations 
which have enjoyed extraordinary growth and reached a new level of sales and 
income at December 31, 1949. Such corporations are not protected by the relief 
provisions of the 1950 act. They should be entitled to a credit reflecting the 
new level of growth attained at the end of the base period. 

Such a credit could be provided by several methods along the following pattern. 
It could be provided by a specific growth formula similar to that now applicable 

* A return of 16.5 percent before taxes means only 7.92 percent after normal and surtax of 52 percent, the 
rate proposed for 1951 under the Ways and Means Committee amendment. 

_* The stone, clay, and glass products major group is made up of 9 subgroups, consisting of 29 separate 
industr s Chey inelude flat glass, pressed and blown glass, brick and tile products, sewer pipe, vitreous 
plumbing fixtures, pottery, concrete products, gypsum products, lime, mineral-wool products, cut stone 
products i eeeane tombstones, abrasives, and even statuary and art goods made of plaster of Paris and 
papier-mache 

_'° Only $5,300,000 for base-period earnings for 1951 and subsequent years under the Ways and Means 
Committee amendment. 

! See footnote 10. 
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to the new-product corporation. No valid reason is apparent for providing a 
growth formula in the one situation and not in the other. Such a credit could 
also be provided by a general relief provision similar to old section 722. 

A recommended formula which would grant the corporation experiencing 
extraordinary growth the same type of relief as is now afforded the new product 
corporation is as follows: 


(a) Specific relief formula for extraordinary growth 

Tests.—Taxpayer experienced extraordinary growth during the base period as 
evidenced by the fact that— 

(1) Twice taxpayer’s net sales for the period January 1, 1950, to June 30, 
1950, is 50 percent or more in excess of the average for 1946 and 1947: and 

(2) During 1946 to 1949 taxpayer (i) doubled its productive capacity, or 
(ii) increased its productive capacity by 50 percent or more and the adjusted 
basis of its facilities by 50 percent or more or (iii) doubled the unadjusted basis 
of its facilities; and 

(3) Either (i) twice taxpayer’s excess profits net income for January l, 
1950, to June 30, 1950, or (ii) its ‘‘weighted excess-profits net income” for its 
first excess-profits tax taxable year is 200 percent or more in excess of its 
average base-period net income.” 

Credit.—Eighty-five percent of either (1) twice taxpayer’s excess profits net in- 
come for January 1, 1950, to June 30, 1950, or (2) its ‘‘weighted excess-profits net 
income” ” for its first excess-profits tax taxable year, at the taxpaver’s election. 

This formula is based on tests similar to those already adopted and could be 
made effective by simple amendments to section 435. Test (i) is the same as the 
sales test of the present growth formula for the new product corporation, section 
135 (e) (1) (B) (i). Test (ii) is similar to the capacity tests of section 444. Test 
(iii) is similar to the income test of the change in products relief provision, section 
443 (a) (3), but the percentage increase in income is made more stringent by 
increasing it from 25 to 200 percent. 

Under this formula our credit would be $10,880,000," a credit more nearly 
commensurate with our normal peacetime earnings level of $12,000,000. 

A suggested draft of the basic amendments to section 435 to make this additional 
growth formula effective is set forth in the appendix. 

(b) General relief provision.—An alternative to such a growth formula, if Con- 
gress should decide not to enact further specific relief provisions, would be the re- 
enactment of a general relief provision similar to section 722 of the World War II 
excess-profits tax. 

To eliminate the administrative difficulties which have greatly delayed the 
disposition of cases under that section, however, it is recommended that Congress 
review the rulings and policies of the Excess Profits Tax Council and enact detailed 
clarifications of its intent. 

One of the primary — in section 722 has been the delay, both on the part of 
the taxpayer and the Government, in reaching a final administrat ive determina- 
tion. Any re-enactment should require the filing of claims under the new provision 
within 1 year of the due date of the return for the year involved, thus requiring the 
taxpayer to act promptly.'* It should also require a final administrative determi- 
nation upon the claim within 1 year of its filing. Thus, if the taxpayer is not 
satisfied with the credit allowed, it can go promptly to the tax court. It must be 
recognized that an excess-profits tax is an emergency measure and, therefore, does 
not permit of processing in the normal course. 

Most important, however, in order to reduce administrative judgment to a 
minimum, there should be written into the law statutory standards for qualifica- 
tion for relief and for measuring the scope of the relief to be allowed. In the case 
of growing corporations, for example, such statutory standards should include 
substantial growth in sales, plant facilities, and net income. They should be 
similar to the tests of the proposed formula for extraordinary growth. Any 
taxpayer meeting all of these high standards would qualify for relief, at least 
presumptively. Administrators of the law would also be guided by these stand- 
ards in granting relief to other taxpayers not able tojmeet them all. 


‘Weighted excess-profits net income”’ is 80 percent of the excess-profits net income for the calendar year 
1950, and varying greater and lesser percentages in the case of fiscal years (sec. 435 (e) (2) (I 
See the following: 
80 percent of 1950 earnings. _.._.-- : $12, 800, 000 
Less 15 percent » 1, 920, 000 
TI cr ste es pe Bren «ook 3 2 Se a a o epee E 10, 880. 000 


4 Or 1 year from the adoption of the provision, whichever is later. 
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The amendment should also provide that taxpayers who qualify and meet all 
the standards prescribed in the formula would be allowed the level of earnings 
actually attained during the first 6 months of 1950 as a reasonable minimum 
reconstruction of normal earnings. Excess profit taxes would then be imposed 
only on the earnings in excess of this amount. Taxpayers would be permitted to 
show that a greater level of earnings would have been reached had the changes 
in their business been made 2 years earlier, as under section 722. 

Similar formulas should be prescribed to establish standards of qualification 
and scope of relief for the other changes in business encompassed by the section. 
Such standards for qualification and for reconstruction should eliminate to a very 
great extent the administrative difficulties encountered under section 722. 


APPENDIX 


PROPOSED AMENDMENT PROVIDING ADDITIONAL FORMULA FOR EXTRAORDINARY 
GROWTH 


Section 435 (e) (1) should be amended by adding the following new subpara~ 
graph: 
“or. 

‘“(C) (i) the taxpayer’s net sales for the period beginning January 1, 1950, 
and ending June 30, 1950, when multiplied by 2, equals or exceeds 150 per- 
cent of its average net sales for the calendar years 1946-47, as provided in 
subparagraph (B) (i); and 

“(i) the taxpaver during its base period made an addition or additions to 
its facilities or replaced all or a part of its existing facilities, and as a result of 
such additions or replacements: 

“(T) its capacity for production or operation on the last day of its 
base period was 200 percent or more of its capacity for production or 
operation on the day prior to the beginning of its base period, or 

“(II) its capacity for production or operation on the last day of its 
base period was 150 percent or more of its capacity for production 
or operation on the day prior to the beginning of its base period, and 
(B) the adjusted basis for determining gain upon sale or exchange of its 
total facilities on the last day of its base period was 150 percent or 
more of the adjusted basis for determining gain upon sale or exchange 
of its total facilities on the day prior to the beginning of its base period, or 

““(III) the basis (unadjusted) for determining gain upon sale or ex- 
change of its total facilities on the last day of its base period was 200 
percent or more of the basis (unadjusted) for determining gain upon 
sale or exchange of its total facilities on the day prior to the beginning 
of its base period; and 

‘ (iii) the taxpayer’s (1) excess profits net income for the period beginning 
January 1, 1950, and ending June 30, 1950, multiplied by 2, or (II) the 
taxpayer's ‘weighted excess profits net income’ for its first excess-profits tax 
taxable year under this subchapter, determined as provided in paragraph 
2) (E), equals or exceeds 300 percent of the taxpayer’s average base 
period net income determined under subsection (d).”’ 

Section 435 (e) (2) should be amended by adding the following new subparagraph: 
H) In the case of a taxpayer who is entitled to the fees of this 


subsection under paragraph (1) (C), the average base period net income 
determined under this subsection shall be either: 


‘ce 


(i) The taxpayer’s excess profits net income for the period beginning 
January 1, 1950, and ending June 30, 1950, multiplied by 2, or 
‘‘(ii) The taxpayer's ‘weighted excess profits net income’ for its first 
excess profits tax taxable year under this subchapter, determined as 
provided in subparagraph (FE); 
whichever results in the lesser tax under this subchapter for the taxable year 
for which the tax under this subchapter is being computed.” 
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EXHIBIT 4 
Speciric RELIEF FORMULA FOR EXTRAORINDARY GROWTH 
PROPOSAL A 


Tesis— Taxpayer experienced extraordinary growth during the base period as 
evidenced by the fact that— 

(1) Twice taxpayer’s net sales for the period January 1, 1950 to June 30, 
1950 is 50 percent or more in excess of the average for 1946 and 1947; and 

2) During 1946 to 1949 taxpayer (i) doubled its productive capacity, 
or (ii) inereased its productive capacity by 50 percent or more and the 
adjusted basis of its facilities by 50 percent or more, or (iii) doubled the 
unadjusted basis of its facilities; and 

(3) Kither (i) twice taxpayver’s excess profits net income for January 1, 
1950, to June 30, 1950, or (ii) its “‘weighted excess profits net income’’ for its 
first Excess Profits Tax taxable year, is 200 percent or more in excess of its 
average base period net income.! 

Credit.—Eighty-five percent of taxpayer’s excess profits net income for the 
period July 1, 1949 to June 30, 1950, such excess profits net income being the 
sum of: 

(1) Taxpayer’s ‘‘weighted excess profits net income’’ for the 6 months 
beginning January 1, 1950, and ending June 30, 1950; and 

(2) A substitute excess profits net income for the 6 months beginning 
July 1, 1949, and ending December 31, 1949, computed by applying to the 
average of taxpaver’s total assets at the end of each month during the period 
July 1, 1949, to December 31, 1949, its rate of return for the period January 
1, 1950, to June 30, 1950. 

Test (1) is the same as the sales test of the present growth formula for the new 
product corporation (see. 435 (e) (1) (B) (i).) Test (2) is similar to the capacity 
tests of section 444. Test (3) is similar to the income test of the change in 
products relief provision, section 443 (a) (3), but the percentage increase in 
income is made more stringent by increasing it from 25 to 200 percent. 

The credit under the present growth formula for the calendar year taxpayer 
is 40 percent of 1950 income plus 50 percent of 1949 income. The proposed 
credit is the same for the period January 1, 1950, to June 30, 1950. A substitute 
excess profits net income is necessary for the period July 1, 1949, to December 31, 
1949, however, since 1949 would not ordinarily be a normal vear for the taxpayer 
experiencing extraordinary growth. This substitute net income would be com- 
puted by multiplying the average of taxpayer’s total assets at the end of each 
month during the period January 1, 1949, to December 31, 1949, by its rate of 
return upon total assets for the period January 1, 1950, to June 30, 1950. This 
rate of return would be determined by dividing taxpayver’s ‘‘weighted excess 
profits net income’ for the period January 1, 1950, to June 30, 1950, by the 
average of its total assets at the end of each month during such period. 


APPENDIX 


PROPOSAL A-—-PROPOSED AMENDMENT PROVIDING ADDITIONAL FORMULA FOR 
EXTRAORDINARY GROWTH 


Section 435 (e) (1) should be amended by adding the following new sub- 
paragraph: 

. OF 

““(C) (i) the taxpayer’s net sales for the period beginning January 1, 1950, 
and ending June 30, 1950, when multiplied by 2, equals or exceeds 150 per 
centum of its average net sales for the calendar years 1946-47, as provided 
in subparagraph (B) (i); and 

““(ii) the taxpayer during its base period made an addition or additions to 
its facilities or replaced all or a part of its existing facilities, and as a result 
of such additions or replacements: 

“(I) its capacity for production or operation on the last day of its 
base period was 200 per centum or more of its capacity for production 
or operation on the day prior to the beginning of its base period, or 

‘““(IT) (A) its capacity for production or operation on the last day of its 
base period was 150 per centum or more of its capacity for production 
or operation on the day prior to the beginning of its base period, and (B) 
the adjusted basis for determining gain upon sale or exchange of its 


1 “Weighted excess profits net income” for the calendar year 1950, is 80 percent of the excess profits net 
income, and varying greater and lesser percentages in the case of fiscal years (sec. 435 (e) (2) (I 
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total facilities on the last day of its base period was 150 per centum or 
more of the adjusted basis for determining gain upon sale or exchange 
of its total facilities on the day prior to the beginning of its base period, or 

“(IIT) the basis (unadjusted) for determining gain upon sale or ex- 
change of its total facilities on the last day of its base period was 200 
per centum or more of the basis (unadjusted) for determining gain upon 
sale or exchange of its total facilities on the day prior to the beginning 
of its base period; and 

‘‘(iii) the taxpayer’s (1) excess profits net income for the period beginning 
January 1, 1950, and ending June 30, 1950, multiplied by 2, or (II) the tax- 
payer's ‘weighted excess profits net income’ for its first excess-profits tax 
taxable year under this subchapter, determined as provided in paragraph 
(2) (E), equals or exceeds 300 per centum of the taxpayer’s average base 
period net income determined under subsection (d).” 

Section 435 (e) (2) should be amended by adding the following new subpara- 
graph: 

‘‘(H) In the case of a taxpayer who is entitled to the benefits of this sub- 
section under paragraph (1) (C), the average base period net income shall! 
be computed as follows: 

‘*(i) By determining in the manner provided by subparagraph (EF), 
the excess profits net income for each of the 6 months in the period 
beginning January 1, 1950, and ending June 30, 1950. 

“(ii) By computing the aggregate of the excess profits net income for 
each such month. 

“(iii) By determining the average of taxpayer’s total assets as of the 
end of each month during the period beginning January 1, 1950, and 
ending June 30, 1950. 

‘“(iv) By dividing the amount ascertained under subparagraph (ii 
by the amount ascertained under subparagraph (iii). 

““(v) By determining the average of taxpayer’s total assets as of the 
end of each month during the period beginning July 1, 1949, and ending 

December 31, 1949. 

‘*(vi) By multiplying the amount determined under subparagraph (\v 
by the rate of return determined under subparagraph (iv). 

“(vii) By adding to the amount ascertained under subparagraph (ii 
the amount ascertained under subparagraph (vi).”’ 
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Exarsit 5 
Specific RELIEF FORMULA FOR EXTRAORDINARY GROWTH 
PROPOSAL B 


Tests.—Taxpayer experienced extraordinary growth during the base period as 
evidenced by the fact that: 

(1) Twice taxpayver’s net sales for the period January 1, 1950, to June 30 
1950, is 50 percent or more in excess of the average for 1946 and 1947; and 

(2) During 1946 to 1949 taxpayer (i) doubled its productive capacity, or 
ii) ‘nereased its productive capacity by 50 percent or more and the adjusted 
basis of its facilities by 50 percent or more, or (iii) doubled the unadjusted 
basis of its facilities; and 

3) Either (i) twice taxpayer’s excess profits net income for January 1, 1950 
to June 30, 1950, or (ii) its ‘‘weighted excess profits net income’’ for its first 
excess profits tax taxable year, is 200 percent or more in excess of its averag: 
base period net income.! 

Credit.—Eighty-five percent of either: (1) twice taxpayer’s excess profits net 
income for January 1, 1950, to June 30, 1950, or (2) its ‘‘weighted excess profits 
net income”’? for its first Excess Profits Tax taxable year, at the taxpayer’s election. 

This formula is based on tests similar to those already adopted, and could be 
made effective by simple amendments to section 435. Test (1) is the same as th 
sales test of the present growth formula for the new product corporation, sec. 435 
(e) (1) (B) (@). Test (2) is similar to the capacity tests of section 444. Test (3 
is similar to the income test of the change in products relief provision, sectior 
443 (a) (3), but the percentage increase in income is made more stringent b 
increasing it from 25 to 200 percent. 





1 


1 “Weighted excess profits net income”’ is 80 percent of the excess profits net income for the calendar year 
1950, and varying greater and lesser percentages in the case of fiscal years (sec. 435 (e) (2) (E)). 
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APPENDIX 


PROPOSAL B-—PROPOSED AMENDMENT PROVIDING ADDITIONAL FORMULA 
EXTRAORDINARY GROWTH 


FOR 


Section 435 (e) (1) should be amended by adding the followi: 
paragraph: 
“or, 

‘““(C) (i) the taxpayer’s net sales for the period beginning January 1, 1950, 
and ending June 30, 1950, when multiplied by 2, equals or exceeds 150 per 
centum of its average net sales for the calendar years 1946-47 
in subparagraph (B) (i); and 

(ii) the taxpayer during its base period made an addition or additions to 
its facilities or replaced all or a part of its existing facilitics, and as a result 
of such additions or replacements: 

“(I) its capacity for production or operation on the last day of its 
base period was 200 per centum or more of its capacity for production 
or operation on the day prior to the beginning of its base period, or 

“(II) (A) its capacity for production or operation on the last day of 
its base period was 150 per centum or more of its capacity for produc- 
tion or operation on the day prior to the beginning of its base period, 
and (B) the adjusted basis for determining gain upon sale or exchange 
of its total facilities on the last day of its base period was 150 per centum 
or more of the adjusted basis for determining gain upon sale or exchange 
of its total facilities on the day prior to the beginning of its base period, 
or 

“(IIT) the basis (unadjusted) for determining gain upon sale or ex- 
change of its total facilities on the last day of its base period was 200 
per centum or more of the basis (unadjusted) for determining gain upor 
sale or exchange of its total facilities on the day prior to the beginning of 
its base period; and 

‘““(jii) the taxpayer’s (I) excess profits net income for the period beginning 

January 1, 1950, and ending June 30, 1950, multiplied by 2, or (II) the 
taxpayer’s ‘weighted excess profits net income’ for its first excess profits tax 
taxable year under this subchapter, determined as provided in paragrap! 
2) (E), equals or exceeds 300 percent of the taxpayer’s average base period 
net income determined under subsection (d).” 
Section 435 (e) (2) should be amended by adding the following 
graph: 


ig new sub- 


, as provided 


yr ol 


1 
new subpara- 


“(H) In the case of a taxpaver who is entitled to the benefits of this 
subsection under paragraph (1) (C), the average base 1 
determined under this subsection shall be either 
‘“‘(i) The taxpayer’s excess profits net income for the period beginnir 
January 1, 1950, and ending June 30, 1950, multiplied by 2; or 
(ii) The taxpayer’s ‘weighted excess profits net income’ for its first 
excess profits tax taxable vear under this subchapter, de 
provided in subparagraph (FE): 
whichever results in the lesser tax under this subchapter for the taxable vear 
for which the tax under this subchapter is being computed.”’ 


perio net mcome 


termined as 


Senator Byrp. Mr. Seghers. (No response.) 
Mr. Clarence J. Dixon. 
Will you please identify yourself? 


STATEMENT OF CLARENCE J. DIXON, CADILLAC, INC., 
HOLLYWOOD, CALIF. 


Mr. Dixon. Mr. Chairman and gentlemen: My name is Clarence 
J. Dixon, Cadillac dealer, Hollywood, Calif. 

Senator MILLIKIN. Senator Nixon stated his desire to be here, 
was here for a while, but he was unavoidably detained. He has shown 
an interest in your testimony, and will be back. 

Mr. Dixon. Thank you. 


and 
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Gentlemen, first allow me to thank you for the opportunity to 
appear before this committee with what I feel is an honest and fai: 
plea for relief from the present excess-profits-tax law. 

In doing so, I do not want you to receive the impression this is 
strictly a personal or’ unusual problem, because I know there are 
many others facing similar situations, but probably not to the same 
extent as my case. 

Over 35 years ago at the age of 16, I graduated from. high schoo! 
and immediately went to work as an errand boy for the Don Lee & 
Hillcrest Motor Co. in California. I was continually employed by 
them in various capacities until November 1, 1950. On that date, 
through a series of events, including the death of one of the principa!| 
owners, I was able to purchase for myself, mostly on borrowed money, 
the automobile franchise in Hollywood, which I managed for the 
former owners for many vears. 

It was, of course, something I had looked forward to all my life, as 
I am sure you can appreciate, and I was very happy with this new 
enterprise for about 2 months until I learned just how the excess- 
profits-tax bill, passed: by the Congress, late in 1950, affected my 
operation. 

I was under the impression that an excess profits tax law was in 
effect an instrument to prevent 2ny business from making more profit 
in a period of emergency such as we now have, than would be the case 
in normal peacetimes and I, of course, assumed that, when taking 
over a going business, that had been in existence for years, I would 
naturally take over its normal tax base that the former owners would 
use, were they still in business. 

You can appreciate the shock it was to me to learn that under the 
new law my profit base was reduced to a figure just a shade over 10 
percent of what it would have been for the old owners. 

Reduced to figures, the business under my management had estab- 
lished a base of $247,000 for the three average vears from 1946 through 
1949, =— ‘reas, my present base is $30,000, which, incidentally, is less 
than 1 percent of my average yearly sales. 

I would like you to keep in mind that this condition exists while | 
am selling exactly the same products to the same customers, from the 
same location with the same personnel, under the same management 
that has existed for many years. 

Senator Miturkrn. Is yours an individual company, or a corporate 
business? 

Mr. Dixon. It had, of necessity, to be a corporation, Senator. 

Senator Miniurkiy. And your predecessor—— 

Mr. Dixon. Was a corporation. 

I think I will cover the question you have in mind a little further 
along here. 

The only change has been my name over the door in place of that 
of the original owners. 

That may answer your question. 

When purchasing this business, I was obliged to purchase assets 
rather than stock, due principally to the fact that the original corpora- 
tion owned five stores, all of which were sold to five separate persons 
In purchasing these assets, I also assumed all of the liabilities of the 
original firm; in fact, the only item that has been changed is the 
excess-profits-tax base. 
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I would like to add that the State of California recognized this 
condition to the extent that they passed on to me the unemployment 
insurance tax rate established by the original company, rather than 
make me establish a rate based on experience over a period of years. 

One last item, and that is with reference to the actual tax rate under 
which I am operating. 

Under the present law, as soon as I reach a profit figure of $30,000, 
any additional is taxed at the rate of 77 percent, which, added to our 
California tax rate of 4 percent, does not leave much out of the dollar 
for me to use to pay off the business. 

By comparison, I would like to call your attention to the fact that 
other dealers who are my competitors, many of whom have been in 
business a comparatively short length of time, are operating under a 
47 percent maximum tax, which, to me, does not make good sense. 

Their tax, I think, is surely high enough, if not too high, particularly 
for an industry that cannot possib ly be helped by war or emergence Vv 
conditions, but rather, can be very seriously hurt if car production is 
further curtailed. If my reasoning is sound, and you will agree with 
it, | hope that something can and will be done in the new law that is 
now being considered that will correct what I believe to be a very 
major inequality. 

Thank you. 

Senator Kerr. Is not your taxation under the present law limited 
to 60 percent of your profits? 

Mr. Drxon. 62 percent, after you reach a certain figure, Senator. 

Senator Kerr. Pardon me? 

Mr. Drxon. It has a maximum of 62 percent. But you have to 
reach that figure before it drops to the 62 percent. 

Senator Kerr. You are addressing yourself to the new law when 
you saw that the 77 percent would apply? 

Mr. Dixon. No. As soon as we reach our normal tax credit of 
$30,000, any additional profits are taxed at the rate of 77 percent. 

When you reach a figure where the 77 percent is higher than a 
maximum. 62 percent over-all, then you drop to the 62 percent. 

Senator Kerr. You mean 62 percent of your total profits? 

Mr. Drxon. That is right. 

But until you reach that point where the 

Senator Kerr. But your over-all tax cannot be above 62 percent 
of vour profits now? 

Mr. Drxon. That is right. 

Senator WitiiaMs. You are in the same classification now as a new 
corporation ? 

Mr. Drxon. Correct. 

Senator Byrp. On part of the income you will pay more than 
62 percent? 

Mr. Drxon. That is right. 

Senator Byrp. But the average over-all cannot be more than 
62 percent? 

Mr. Dixon. That is right. 

Senator Kerr. While he may pay a greater percent on part of it, 
there is another part of it that pays enough less percent that his 
over-all tax under the present law cannot exceed 62 percent of his 
entire profits. 
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Senator WiiuiamMs. Do you not have an alternative proposal, 
instead of using your capital as a base, like a new industry, that you 
can take the profits that are normal to the industry, as an alternative 
proposal? 

Is that not allowed, Mr. Stam? Cannot the average earnings that 
are normal to the industry be made applicable for a base? 

Mr. Sram. That is a provision that would apply to a new corpora- 
tion, where you can take the industry rate. 

Senator Wriu1ams. That is his situation. 

Mr. Sram. That would be his situation. But what he is concerned 
with is this: I think that he wants to take the base period experience 
of the company that he bought. 

Senator WiiutaMs. Yes; I understand that. 

Mr. Sram. That is his position, and I think that the problem there 
is that he bought the assets but did not buy the stock, and in addition 
to that the problem is, what sort of credit does the old company get? 
The old company was not dissolved, because he bought the assets. 

The old company, of course, is entitled to its old credit, and in 
framing the excess profits tax last year one of the things that seemed 
to worry the committee, was whether or not there would be a double 
credit, that is, whether the old credit will get that credit and the new 
company get the credit. 

And it is something that we were not able to work out in the limited 
time that we had the excess profits tax up. But there is a problem 
there as to whether both companies should get a duplicate credit. 

Mr. Drxon. Mr. Stam, I might add there, in this particular case 
the old company cannot possibly use all of the credit, because there 
is one store left out of five, and he cannot possibly use it. 

I mean, it is lying there going to waste, whereas, in my case and the 
three other stores that were sold under similar conditions, they are 
operating just as if they were brand new companies that had never 
been in business before. 

From the standpoint of competition, of course, I think that you can 
see that we are in a very upfavorable position. We are operating 
with everything exactly the same as the man down the street, until 
we reach the point of Federal taxes. 

When we reach that point, he has a distinct advantage over us. 

Mr. Sram. That is right. 

Senator Miiurkix. Does your demand for Cadillacs exceed the 
supply? 

Mr. Drxon. Yes; it does, Senator, fortunately. 

Senator Mriirkin. Do you engage in the second-hand business? 

Mr. Drxon. Yes. 

Senator Miiirkin. Are you in the general servicing business, also? 

Mr. Drxon. Yes, sir. My business has for the last 4 or 5 years 
averaged over $3,000,000 a year total sales, including service, parts, 
and new and used cars. 

Now, I am operating under conditions where, when we reach the 
point of 1 percent of total sales, everything then immediately is 
excess profits. 

Senator Byrp. Under this new bill, would you reach the 70-percent 
limit? Have you studied the provisions? 

Mr. Drxon. I think so, Senator. I feel certain we would. Of course, 
our business is quite uncertain. 
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Senator Kerr. The new bill does not change the credit. If just 
increases the rate. 

Mr. Drxon. And it lowers the credit a bit, too, does it not? 

Mr. Sram. It raises the over-all from 62 percent to 70 percent. 

Senator Byrp. And you would be in the 70 percent? 

Mr. Drxon. That is right, plus the California tax. 

Senator Kerr. The only change that would be in his situation 
would be that it would be worse. 

Mr. Dixon. Definitely. 

Senator Kerr. And I presume that before this happened, he did 
not think it could get worse? 

Mr. Drxon. I did not think last November 1 that this could 
happen, Senator, I.can assure you. 

Senator Byrp. I see. 

Thank you very much, Mr. Dixon. 

Mr. Dixon. Thank you, gentlemen. 

Senator Byrp. Your full statement will be put into the record, 
Mr. Dixon. 

Mr. Drxon. Thank you, sir. 

(The prepared statement of Mr. Dixon is as follows:) 


CLARENCE Dixon Capruuac, INc., 
Hollywood, Calif., July 23, 1951. 
The SENATE FiNANCE COMMITTEE, 
Senate Building, Washington, D. C. 

GENTLEMEN: First allow me to thank you for the opportunity to appear before 
this committee with what I sincerely feel is an honest and fair plea for relief from 
the present excess-profits tax law. In doing so, I do not want you to receive the 
impression this is strictly a personal or unusual problem, because I know there 
are many others facing similar situations, but probably not to the same extent 
as my case. 

Over 35 years ago, at the age of 16, I graduated from high school and immedi- 
ately went to work as an errand boy for the Don Lee & Hillcrest Motor Co. in 
California. I was continually employed by them in various capacities until 
November 1, 1950. On that date, through a series of events, including the death 
of one of the principal owners, I was able to purchase for myself, mostly on bor- 
rowed money, the automobile franchise in Hollywood, which I managed for the 
former owners for many years. It was, of course, something I had looked forward 
to all my life, as I am sure you can appreciate, and I was very happy with this 
new enterprise for about 2 months until I learned just how the excess-profits-tax 
bill, passed by the Congress late in 1950, affected my operation. 

[ was under the impression that an excess-profits-tax law was in effeet an 
instrument to prevent any business from making more profit in a period of emer- 
gency such as we now have than would be the case in normal peacetimes and I 
of course assumed that when taking over a going business that had been in ex- 
istence for years, I would naturally take over its normal tax base that the former 
owners would use were they still in business. You can appreciate what a shock 
it was to me to learn that, under the new law, my profit base was reduced to a 
figure just a shade over 10 percent of what it would have been for the old owners. 
Reduced to figures, the business under my management had established a base 
of $247,000 for the three average years from 1946 through 1949, whereas my 
present base is $30,000, which, incidentally, is less than | percent of my average 
vearly sales. I would like you to keep in mind that this condition exists while 
| am selling exactly the same products to the same customers, from the same 
location, with the same personnel, under the same management that has existed 
for many vears. The only change has been my name over the door in place of 
that of the original owners. 

When purchasing this business, I was obliged to purchase assets rather than 
stock, due principally to the fact the original corporation owned five stores, all 
of which were sold to five separate persons. In purchasing these assets, I also 
assumed all of the liabilities of the original firm; in fact, ihe only item that has 
been changed is the excess-profits-tax base. I would like io add ihat the State of 
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California recognized this condition to the extent they passed on to me the unem- 
ployment insurance tax rate established by the original company, rather than 
make me establish a rate based on experience over a period of years. 

One last item and that is with reference to the actual tax rate under which | 
am operating. Under the present law, as soon as I reach a profit figure of $30,000 
any additional is taxed at the rate of 77 percent, which, added to our California 
tax rate of 4 percent, does not leave much left out of the dollar for me to use to 
pay off the business. By comparison, I would like to call your attention to th: 
fact that other dealers who are my competitors, many of whom have been in 
business a comparatively short length of time, are operating under a 47 percent 
maximum tax, which to me does not make good sense. Their tax, I think, is 
surely high enough, if not too much so, particularly for an industry that cannot 
possibly be helped by war or emergency conditions, but rather can be very serious!y 
hurt if car production is further curtailed. If my reasoning is sound and if you 
agreee with it, I hope something can and will be done in the new law now being 
considered that will correct what I believe to be a very major inequality. 

Respectfully submitted. 

CLARENCE J. Drxon. 


MemorANDUM RE AMENDING THE Excerss-Prorits-Tax Laws To Proving 
FOR THE TRANSFER OF AN Excess-Prorits-Tax Crepit Basep Upon Income 
(or A Portion THEREOF), BY ONE TAXPAYER TO ANOTHER, IN CONNECTION 
Wirn THE TRANSFER OF SUBSTANTIALLY ALL (OR A SEVERABLE PoRTION) or 
THE ASSETS AND BUSINESS OF THE TRANSFEROR 


The excess-profits-tax laws in effect from 1940 through 1945 made no genera! 
provision for the transfer of an excess-profits-tax credit based upon income (or of 
any part thereof) by one corporate taxpayer to another corporate taxpayer in 
connection with the transfer of the assets and business (or a severable portion 
thereof) of the former. They did, however, provide that an acquiring corporation 
might include in its excess-profits-tax credit based upon income, the earnings 
experience of the business taken over, in connection with transactions qualifying 
as tax-free reorganizations under section 112 of the Internal Revenue Code, under 
certain limiting conditions. , 

The Excess Profits Tax Act of 1950 continues the general plan of the earlier 
acts, and a new provision covers certain transactions in which only a part of the 
business of the predecessor unit is taken over. Eligible transactions involving the 
taking over of only part of a business are restricted to those of the type defined in 
Internal Revenue. Code 112 (b) (5), namely, those in which “property is trans- 
ferred to a corporation by one or more persons solely in exchange for stock and 
securities in such corporation, and immediately after the exchange such person 
or persons are in control of the corporation; * * *.’’ (See. 112 (b) (4) trans- 
actions are likewise eligible, but since these involve exchanges of securities for 
securities in a reorganization, they probably are not of interest in connection with 
sales of part of the business.) It might be contended that Internal Revenue Code 
461 (a) (1) (E), the 1950 provision for transactions described in section 112 (e) (5). 
can be used in typical cases of a sale of part of the business to permit the purchaser 
to make use of the earnings experience of the seller insofar as that experience is 
based upon, or allocated to, the assets sold. If the statutory provisions are applied 
literally it would for example be possible for a corporation to transfer all the 
properties of a branch operation to a new corporation in exchange for all the stock 
of the new corporation and immediately thereafter to sell the stock with the result 
that the new corporation would have an excess-profits-tax credit based upon the 
earnings experience of the branch or the portion of the earnings experience of the 
seller allocated to the branch. The possible barrier across this route is the rule 
engrafted in section 112 by the United States Supreme Court that a transaction 
to qualify under that section must involve a continuity of proprietary interest 
held by the transferor in the business of the transferee. . 

It is clear that the transaction described would qualify were it not for the im- 
mediate sale of the stock, such sale being made as part of the original plan. 
Whether the judicial rule referred to would be applied to deprive the transaction 
of its qualification upon the ground that the sale of the stock destroyed the con- 
tinuity of interest is not certain from the quick examination of the cases and other 
writings on the subject. As a matter of statutory construction it seems that the 
continuity of interest rule should not apply to this particular subsection of section 
112 inasmuch as this subsection contains its own definition of cireumstances which 
must exist following the transfer, namely, that “immediately after the exchange” 
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the transferor must own at least 80 percent of the voting stock and 80 percent of 
every other class of stock of the transferee. The subsections involved when the 
continuity of interest rule has been applied do not contain a similar provision. 

Assuming that section 461 (a) (1) (i) cannot be used because of possible appli- 
cation of the continuity of interest rule, or for any other reason, or assuming a 
transaction already completed in which assets have been sold and a new corpora- 
tion formed by the purchaser (rather than the reverse order outlined above), an 
amendment to the Internal Revenue Code would be required to give the transferee 
a portion of the earnings experience of the transferor. auf 

The objective of the amendment would be to include among the definiiions of 
acquiring corporations provided in section 461 (a) of the code any successor to the 
business, or a distinct part of the business of a corporation, partnership, or sole 
proprietorship. The problem of definition is to make sure that the purchaser is @ 
genuine successor to the business rather than the purchaser merely of assets to be 
used in some other business. There is also the procedural problem of ascertaining 
the portion of the transferor’s earnings experience which is to be transferred. 
This probably requires eligibility to be restricted to transactions in which the busi- 
ness transferred is either the entire business of the transferor (in which case one 
of the existing subsections of sec. 461 (a) may be applicable) or a clearly identifiable 
and severable portion of the business. The statute under consideration is so 
prolix (approximately 41,000 words in the Excess Profits Tax Act, of which over 
9,000 are in part II devoted to acquiring corporations) that it is especially difficult 
to be sure that any suggested language adequately covers all possibilities while at 
the same time being sufficiently descriptive to minimize the necessity for the exer- 
cise of administrative discretion or judicial interpretation. 

Recognizing, therefore, the need for careful consideration by many people, the 
following is suggested as an approach to the desired amendment: 

To section 461 (a) (1), add a new subsection (F) so that, insofar as is pertinent, 
the definition of an acquiring corporation will read as follows: 

“For the purposes of this part— 

“(qa) Acquiring corporation: The term ‘acquiring corporation’ means— 

(1) A corporation which has acquired— 
: ca * * * 


“(F) Substantially all the properties ‘used immediately prior to the 
acquisition,’ (1) in the business of another corporation or partnership, 
or (2) in a severable portion of the business of another corporation or 
partnership, in a transaction not otherwise described in this subsection, 
for the purpose of continuing such business or such severable portion.” 

Other sections and subsections, including subsection 461 (f) (which ineludes in 
the term “‘partnership”’ a sole proprietorship), will then have to be amended to add 
reference to the new subsection 461 (a) (1) (F). 

The definition of “component corporation’”’ in section 461(b) should have 
added to it a new subsection (7) as follows: 

““(7) In the case of a transaction specified in subsection (a) (1 F), the 
partnership or corporation whose properties were acquired.”’ 

In this memorandum reference is made to “substantially all the properties’”’ of 
the transferor, even though presumably the new subsection would not be used in 
the event of the transfer of substantially all the properties of the business for the 
reason that one of the existing subsections should be applicable. The language 
does no harm, however, and has certain advantages, in that it follows the form of 
existing subsection (E), which likewise presumably will be used only in trans- 
actions in which less than all the assets of the transferor are involved, and may 
possibly pick up some transactions not otherwise covered. The restriction to 
properties ‘‘used immediately prior to the acquisition’’ in the business of the 
transferor is intended to confine eligibility to those transactions in which there is 
an actual going business which is the subject of the transfer. The term “severable 
portion”? has the disadvantage that it may require interpretation of the word 
“severable,’”’ but that does not seem likely to pose much of a problem since 
severability is something which should be capable of demonstration and the 
concept of severability is a necessary element of the concept of continuation of the 
business. The parenthetical phrase ‘‘in a transaction not otherwise described in 
this subsection,” is copied from the existing subsection (E) and means that if a 
transaction qualifies under any other part of subsection 461 (a), or at least under 
any other part of 461 (a) (1), it will be handled under such other part and hence 
not subject to the many complicated rules which follow in later sections of the 
code governing the allocation of the earnings experience to the portion of the assets 
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transferred. (All subsections of 461 (a), other than 461 (a) (1) (E) and the pro- 
posed new 461 (a) (1) (F), involve transfers of the entire assets and hence the 
entire earnings experience of the transferor.) The final phrase “for the purpose 
of continuing such business or such severable portion” is necessary to confine 
eligibility to those transactions in which there is a genuine succession of the 
business. The disadvantage of this phrase is that it requires a subjective test to 
determine “purpose.”’ An objective test is always preferable but it is difficult to 
devise one to fit the circumstances. Actual continuation of the business without 
time limitation cannot be required because that would require, each year, a 
reexamination of the transferee’s right to use its predecessor’s earnings experience. 
Continuation of the business for a specified time is a possibility but leads to 
complications almost as serious as continuation of the business without time limit. 

In view of the fact that the existing section 461 (a) (1) (E) includes, among 
eligible transactions, some transactions in which only part of the assets of the 
transferor are involved, it is not necessary, because of the proposed amendment 
enlarging eligibility provisions, to add anything further covering allocation of the 
earnings experience of the transferor. The existing statute provides the following 
methods of allocation of the transferor’s earnings experience between the transferor 
and the transferee: 

(1) In proportion to the value of the assets retained and the assets 
transferred. 

(2) In proportion to the values of assets retained and transferred as 
agreed upon between parties with the approval of the Secretary of the 
Treasury. 

(3) By allocating to the transferee the actual earnings experience of the 
particular assets transferred as agreed upon between the parties with the 
approval of the Secretary of the Treasury. 


DRAFT OF PROPOSED AMENDMENT TO Excess Proritrs Tax Act or 1950 BEIna 
SuBCHAPTER (D) or CHAPTER (1) OF THE INTERNAL REVENUE CODE 


SecrTion 1. Section 461 (a) (1) of the Internal Revenue Code is amended 
by inserting after subsection (E) a new subsection (F) as follows: 

“(F) Substantially all the properties used immediately prior to the 
acquisition, (1) in the business of another corporation or partnership, or 
(2) in a severable portion of the business of another corporation or 
partnership, in a transaction not otherwise described in this subsection, 
for the purpose of continuing such business or such severable portion.” 

Sec. 2. Section 461 (b) of the Internal Revenue Code is amended by adding 
after subsection (6) a new subsection (7) as follows: 

“(7) In the case of a transaction specified in subsection (a) (1) (F), the 
partnership or corporation whose properties were acquired.”’ 

Src. 3. Sections 461 (c) (3), 461 (c) (4), and 461 (d) are amended by inserting 
after the words “‘subsection (a) (1) (E)’’ wherever such words appear, the follow- 
ing: “‘or subsection (a) (1) (F).” 

Sec. 4. Section 461 (f) of the Internal Revenue Code is amended by inserting 
after the words ‘‘sections 461 (a) (1) (D),”’ the following: ‘461 (a) (1) (F).”’ 

Sec. 5. Sections 462 (c) (1), 462 (ce) (2), 462 (d) (1) (A), 462 (d) (1) (B), 
462 (e) (1), 462 (e) (2), 462 (g) (2) (A), 462 (g) (2) (B), 462 (i), 463 (a) (1), 
463 (a) (2), 463 (a) (3), 463 (a) (4), 463 (a) (5), 463 (a) (6), 463 (a) (8), 463 (a) (9), 
463 (a) (10), 463 (a) (12), 464 (a), 464 (b) of the Internal Revenue Code are 
amended by inserting after the words “section 461 (a) (1) (E)’’ wherever they 
appear the following: “‘or section 461 (a) (1) (F).” 

Sec. 6. The amendments made by this act shall be effective for taxable years 
ending after June 30, 1950. 3 


Senator Byrp. Mr. Phil Hall, please. 
Mr. Hall, will you please identify yourself. 
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STATEMENT OF PHIL HALL, PHIL HALL BUICK CO. 
HOLLYWOOD, CALIF. 


Mr. Hau. I am Phil Hall of the Phil Hall Buick Co., Hollywood, 
Calif. 

First, I wish to thank you for the opportunity of coming here. 

Briefly, my problem is this: 28 years ago I started to work for the 
Howard Motor Co. in Hollywood, selling Buicks. Three years later 
I was made sales manager and 6 years after that manager, which posi- 
tion I held for 18 years, or until last August, when I was able to ful- 
fill my lifetime ambition of becoming the Buick dealer in Hollywood, 
largely on borrowed capital, my personal interest being less than 25 
percent. 

Since that time, as you know, the excess-profits tax was enacted, 
which has seriously jeopardized my position. In saying this, I am 
fully aware of the emergency and the need for everyone to sacrifice 
from every standpoint, inc luding, of course, the financial one. 

But that is not my problem. Rather it is the problem of surviving 
in a competitive business when the excess-profits tax law gives most of 
my competitors a distinct trading advantage. 

As you know, in the retail automobile business 

Senator Kerr. Did you tell us where you were from, Mr. Hall? 

Mr. Haut. Yes, sir, from Hollywood, Calif. 

Senator Kerr. Very well. 

Mr. Hauu. As you know, in the retail automobile business, used- 
‘ar allowance is a very material factor, and it is clear that the most 
efficiently managed business is in the best trading position, provided, 
and this is most important, that his tax liability is relatively the same. 

Conversely, recognizing that a dealer’s tax liability is in the 
nature of an expense item, a dealer cannot possibly meet a competitor’s 
used-car allowance if his taxes are relatively higher. 

To be specific, the expenses of my business are based on so much per 
new car sold for heat, light, gas, telephone, rent, insurance, advertising, 
and so forth. 

But when I come down to the item of Federal taxes, I am lost, and 
I cannot compete because they pay taxes on one basis, having been 
in business during the base period of 1946-49, and I pay taxes on 
another. 

To further emphasize my point, this is a 33-year-old business, 
doing $4,500,000 gross annually. ‘The present tax base is $52,000, 
which allows us—— 

Senator Mruurk1n. Did you buy the company or did you buy the 
assets? 

Mr. Hatu. I bought the assets, Senator Millikin. 

Senator Kerr. You are in the same position exactly as the man 
who was just ahead of you? 

Mr. Hauu. Yes, Senator, brought about by the same conditions, 
with the passing of Mr. Lee and Mr. Howard out there, at about the 
same time, and they broke up the distributorship so that we had a 
chance to have these dealerships after having worked there all our 
lives, 

Senator Byrp. How much of an increase in taxes do you pay by 
reason of the excess-profits tax? 
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Mr. Hauy. We pay about six times. 

In other words, our base is about one-sixth of what it would be 
under our predecessor company. 

Senator Byrp. I understand that. How much more in dollars do 
you pay than under the ordinary tax bill? In other words, what does 
the excess-profits tax cost you? ; 

Mr. Hatt. The difference between 47 and 62, as a maximum. So, 
it has an effect that we would be paying about half again as much. 

Senator Tarr. Why half again as much? 

Mr. Hatt. The difference between 62 and 47 percent. I do not 
know the exact percentage that would be. 

Senator Tarr. That is about a third again as much. 

Mr. Hauu. About a third, yes. 

Senator Byrp. You are paying about $15,000 more taxes? 

Senator Kerr. How much of an increase—how much more taxes 

-are you paying than the man would be paying if he were still oper- 
ating? 

Is that the question? That is what I want to know. 

Senator Miuuik1n. If he has the same profit. 

Senator Kerr. Yes. 

Mr. Hatt. We will say if we had a $100,000 profit, we would pay 
$62,000 where he paid $47,000. 

Senator Kerr. I can figure that out. 

Mr. Haut. That is the figure. 

Senator Byrp. You are assuming that the other fellow has no 
excess-profits tax to pay? 

Mr. Hatt. The reason for that, of course, is during our base, 1946 
through 1949, the earnings during this period now do not begin to 
come up with what the normal earnings were during that period— 
the base period. 

Senator Tarr. What is your best formula under the bill? 

Mr. Hauu. Our best formula is the industry experience, but un- 
fortunately 

Senator Tarr. Is that better than 12 percent on your investment? 

Mr. Hau. Yes, sir. But unfortunately, that includes service 
stations, used-car operations, and businesses that perhaps were not 
as well managed as others. 

Senator Tarr. And how is that figured out? Is that figured out 
by the Treasury? 

Mr. Hatt. Yes, sir. 

Senator Tarr. Well, they give you that figure, is that right? 

Mr. Hatt. Yes, sir. 

Senator Tarr. They give you the figure for what they say is your 
industry? 

Mr. Ha... Yes, sir. 

Senator Tarr. And they arbitrarily decided—I do not mean 
arbitrarily, but somebody has to decide—what shall be included in 
your industry? 

Mr. Hau. That is right. They decided that there would be 
service stations and tire dealers and used-car dealers and then other 

franchises that perhaps were not as desirable. 
Senator Tarr. Offhand, I should think that that would be a 
different classification from those who sell automobiles. 
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It is in the law itself. Mr. Stam points out that it is in the law 
itself. So we would have to change it. 

Automobile repair services and garages, everything connected with 
automobiles, presumably i is in one heading. 

Mr. Hatt. Yes, sir. 

Senator Byrp. And under the new bill, the pending bill, you would 
probably pay 70 percent? 

Mr. Hatt. Yes, sir. 

Senator Tarr. Of course, this is not quite necessarily so. Your 
own figures would throw everything you make into excess profits? 

Mr. Haux. No; not that. You see, our business—— 

Senator Tarr. I mean, after all, you got 12 percent on what you 
put in, anyway, before the base? 

Mr. Hau. Senator Taft, we are able to make a little over 1 percent 
on our gross sales at the present time. In other words, our tax base is 
$51,000 and our gross sales are $4,500,000. So you can see that that is 
slightly over 1 percent. 

Senator Tarr. Your gross sales— 

Mr. Hauu. Annually; yes, sir. 

Senator Tarr. What is the $51,000? 

Mr. Hau. Our tax base, our excess-profits tax base. 

Senator Kerr. In other words, you begin to pay excess profits 
when you get above an earnings figure of $51,000? 

Mr. Hatu. Yes, sir. 

At this particular time, as Clarence Dixon testified just before me, 
we pay at this moment 77 percent. Now, I know that as soon as you 
reach a maximum, you go back to 62 percent, after you go through 
that _experience. But at this particular time, as our statement is set 
up, 77 percent comes off for the Federal and 4 percent for the Cali- 
fornia tax. 

So, it is 81 percent, or a total of 19 cents out of each dollar is left. 

Senator Kerr. That is, above your base exemptions? 

Mr. Hatt. Yes, sir, because of course, we use that up the first 
part of the year. It is purely a psychological effect, but it is a little 
discouraging when it comes along. 

Senator MruurKrn. Is the California tax a flat tax? 

Mr. Hatt. Yes, sir. 

Senator Kerr. Do you not also get a deduction for that before you 
figure your Federal tax? 

Mr. Hatu. I am not a tax man, but I would be of the opinion that 
you would. 

So, in effect, it would not be that high. I can see the point. 

Senator Byrp. It is counted as an expense, the State tax. 

Mr. Hautu. May I continue? 

Senator Byrp. Yes. 

Mr. Hauu. If we were allowed to use our predecessor tax base, it 
would be approximately $300,000. 

Now, to check this amount from another angle, the figures recently 
released by the National Automobile Dealers Association show that 
in 1949 

Senator Miiurkin. May I interrupt to ask, did you take over the 
whole business of your predecessor, as in the case of the preceding 
witness, or a part of the operation? 
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Mr. Hatt. I took over the Hollywood operation. In the over-all 
predecessor company, there were about five dealers. But at the 
present time, there is no tax base being used, because that cor poration 
was dissolved. 

Senator Tarr. You say that he had a tax base of $300,000 a year. 
How did you get the business? I am sorry, I missed that. Did you 
buy it? 

Mr. Hauu. Yes, sir. I bought the assets, largely with borrowed 
money. 

My personal interest was less than 25 percent. 

Senator Tarr. For how much, for a business making $300,000 a 
year? Ido not want to embarrass you. 

Senator Byrp. He did not buy all the business. 

Mr. Hatu. No, I bought just one of the stores. 

Senator Byrp. What percentage of the business did you buy? 

Senator Tarr. Obviously, it is less than $400,000 for a business 
earning $300,000, because, otherwise, you would have a higher tax 
base than $51,000. 

Senator Miiurkry. Your point is that you want to be put in the 
same position as though you were the old business and continuing as 
the old business? 

Mr. Hauu. You see, Senator, in effect I established 

Senator Miiuikrn. Is that what you want to do? 

Mr. Hat. Yes, sir. 

I established the tax base, myself, because I managed the business 
during the base period and for 15 years before that. 

Senator Byrp. What part of the business did you buy? What 
percentage? 

Senator Kerr. As I understand it, he bought a 25-percent interest 
in that one dealership. 

Mr. Hat. Yes, sir. 

Senator Byrp. You mean, when you bought it out? 

Mr. Hauu. Of the whole, it would represent about a fifth. 

Senator Kerr. But that one-fifth had been earning $300,000 a 
vear, as | understand it? 

Mr. Hauu. That is correct. 

I am going to speak about the National Automobile Dealers now. 

In 1949, dealerships handling over 300 cars a year had an average 
earnings of 6.4 on gross sales before taxes, and applying that formula 
to our business—in other words, this is an average across the United 
States, the best of the worst and the worst of the best—we would 
have a tax base of $290,304. In other words, if we did an average 
job, that would be our tax base. 

I have, of necessity, covered this from my standpoint, and the 
standpoint of all new retail automobile dealers and you can appreciate 
that the problem is much more far reaching. Actually, what I am 
pleading for is equality of treatment for all new businesses, in other 
words that new businesses forming an important part of our war and 
peacetime economy may be given the same opportunity to succeed 
as is given those businesses that are already established. 

You know, when I was a little boy in Colorado, my folks took me 
to a stock show — 

Senator Miiurkin. What part of Colorado? 

Mr. Hauu. Denver. 
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Senator Kerr. Did you know that the senior Republican member 
of this committee is from Colorado? 

Mr. Hau. The fact of the matter is, I was not born very far from 
there, in Greeley 

Senator Kerr. I think that is very important. 

Senator MILLikIN. It has a more important bearing than you might 
suspect, 

Senator Kerr. You do not have any relatives in Oklahoma? 

Mr. Hauu. As a matter of fact, my father passed on there. 

The thing that impressed me most at this stock show was that there 
was a goat there operating a treadmill to churn butter, and the secret 
of the success of that goat was to put the hay just at the right place 
because if you put it too close, the goat ate it, and if you put it too 
far away, he lost interest and cut down. 

So, you have to put the hay just in the right place, where the goat 
can’t get it, and he keeps on working. At least that is the way I 
see It. 

Senator Miniikin. You have posed the profound problem which 
always confronts this committee. 

Mr. Hauu. To sum it up briefly, gentlemen, we would like to have 
an amendment, Clarence Dixon and myself, if we could, that would 
make it possible for us to use our predecessor’s tax base. 

Senator Byrp. Thank you very much. 

Mr. Hauu. | appreciate very much having been allowed to come 
here. 

Senator Miuturkin. Let me ask you this. When you took over that 
business, you took over the business for better or worse? I mean, it 
had its own reputation, and I assume that there might have been 
liabilities involved in taking it over? 

Mr. Hatt. Yes, sir. 

We took over all the liabilities. For instance, any cars, Buicks 
that had been sold in that area in the preceding several years that 
would have any service problems of any kind, we took on. 

Senator MuL.ikIn. It is not in substance as though you were 
starting a fresh business? 

Mr. Hauu. No, sir. 

Senator Miiuikin. Whether you liked it or not, you were in real 
importance the successor of the business that you bought out? 

Mr. Hau. That is right. There is only one small technicality, 
the fact that we did not buy the stock. 

Senator MiLuikin. You were favored with its benefits and favored 
also with its liabilities? 

Mr. Hau. That is right. And the State of California recognized 
our experience in establishing our rate for the unemployment insur- 
ance out there just as they did in Mr. Dixon’s case. 

Senator Byrp. Thank you very much, Mr. Hall. 

Mr. Hauy. Thank you. 

(The following information was subsequently supplied for the 
record: ) 

Puoit Hauui Buick Co., 
Hollywood, Caltf., July 25 
SENATE FINANCE CoMMITTEE, 
Senate Building, Washington, D. C. 

GENTLEMEN: The attached is a summary of my report made today at the 

hearing on the excess-profits phase of the tax bill. 
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As mentioned at the hearing, I feel a major inequity exists, which I am sure 
you will recognize, and sincerely hope it will be corrected in the new bill now being 
considered. The solution may be a simple amendment to the present law, such 
as the one I have taken the liberty of preparing for your consideration. I respect- 
fully submit it to you, with a detailed explanation covering the proposed changes 

I earnestly hope the committee will make a favorable report on this proposed 
amendment. 

Respectfully yours, 
Puit HA tt. 


MEMORANDUM Re AMENDING THE Excess-Prorits-Tax Laws To Provip: 
FOR THE TRANSFER OF AN Excess-Prorits-Tax Crepit Basep Upon INcom: 
(or A Portion THEREOF), BY ONE TAXPAYER TO ANOTHER, IN CONNECTION 
WITH THE TRANSFER OF SUBSTANTIALLY ALL (OR A SEVERABLE PORTION) o1 
THE ASSETS AND BUSINESS OF THE TRANSFEROR 


The excess-profits-tax laws in effect from 1940 through 1945 made no general 
provision for the transfer of an excess-profits-tax credit based upon income (or of 
any part thereof) by one corporate taxpayer to another corporate taxpayer in 
connection with the transfer of the assets and business (or a severable portion 
thereof) of the former. They did, however, provide that an acquiring corporation 
might include in its excess-profits-tax credit based upon income, the earnings 
experience of the business taken over, in connection with transactions qualifying 
as tax-free reorganizations under section 112 of the Internal Revenue Code, under 
certain limiting conditions. 

The Excess Profits Tax Act of 1950 continues the general plan of the earlier 
acts, and a new provision covers certain transactions in which only a part of the 
business of the predecessor unit is taken over. Eligible transactions involving the 
taking over of only part of a business are restricted to those of the type defined in 
Internal Revenue Code 112(b) (5), namely, those in which “property is trans- 
ferred to a corporation by one or more persons solely in exchange for stock and 
securities in such corporation, and immediately after the exchange such person 
or persons are in control of the corporation; * * *.” (Sec. 112(b) (4) trans- 
actions are likewise eligible, but since these involve exchanges of securities for 
securities in a reorganization, they probably are not of interest in connection with 
sales of part of the business.) It might be contended that Internal Revenue Code 
461(a) (1) (E), the 1950 provision for transactions described in section 112(e) (5), 
can be used in typical cases of a sale of part of the business to permit the purchaser 
to make use of the earnings experience of the seller insofar as that experience is 
based upon, or allocated to, the assets sold. If the statutory provisions are applied 
literally it would for example be possible for a corporation to transfer all the 
properties of a branch operation to a new corporation in exchange for all the stock 
of the new corporation and immediately thereafter to sell the stock with the result 
that the new corporation would have an excess-profits-tax credit based upon the 
earnings experience of the branch or the portion of the earnings experience of the 
seller allocated to the branch. The possible barrier across this route is the rule 
engrafted in section 112 by the United States Supreme Court that a transaction 
to qualify under that section must involve a continuity of proprietary interest 
held by the transferor in the business of the transferee. 

It is clear that the transaction described would qualify were it not for the im- 
mediate sale of the stock, such sale being made as part of the original plan. 
Whether the judicial rule referred to would be applied to deprive the transaction 
of its qualification upon the ground that the sale of the stock destroyed the con- 
tinuity of interest is not certain from the quick examination of the cases and other 
writings on the subject. As a matter of statutory construction it seems that the 
continuity of interest rule should not apply to this particular subsection of section 
112 inasmuch as this subsection contains its own definition of circumstances Which 
must exist following the transfer, namely, that “immediately after the exchange’”’ 
the transferor must own at least 80 percent of the voting stock and 80 percent of 
every other class of stock of the transferee. The subsections involved when the 
continuity of interest rule has been applied do no: contain a similar provision, 

Assuming that section 461 (a) (1) (E) cannot be used because of possible appli- 
cation of the continuity of interest rule, or for any other reason, or assuming a 
transaction already completed in which assets have been sold and a new corpora- 
tiom formed by the purchaser (rather than the reverse order outlined above), an 
amendment to the Internal Revenue Code would be required to give the transferee 
a@ port ion of the earnings experience of the transferor. 
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The objective of the amendment would be to include among the definitions of 
acquiring corporations provided in section 461 (a) of the code any successor to the 
business, or a distinct part of the business of a corporation, partnership, or sole 
proprietorship. The problem of definition is to make sure that the purchaser is a 
genuine successor to the business rather than the purchaser merely of assets to be 
used in some other business. There is also the procedural problem of ascertaining 
the portion of the transferor’s earnings experience which is to be transferred. 
This probably requires eligibility to be restricted to transactions in which the busi- 
ness transferred is either the entire business of the transferor (in which case one 
of the existing subsections of sec. 461 (a) may be applicable) or a clearly identifiable 
and severable portion of the business. The statute under consideration is so 
prolix (approximately 41,000 words in the Excess Profits Tax Act, of which over 
9,000 are in part II devoted to acquiring corporations) that it is especially difficult 
to be sure that any suggested language adequately covers all possibilities while at 
the same time being sufficiently descriptive to minimize the necessity for the exer- 
cise of administrative discretion or judicial interpretation 

Recognizing, therefore, the need for careful consideration by many people, the 
following is suggested as an approach to the desired amendment: 

To section 461 (a) (1), add a new subsection (F) so that, insofar as is pertinent, 
the definition of an acquiring corporation will read as follows: 

“For the purposes of this part— 

“(a) Acquiring corporation: The term ‘acquiring corporation’ means— 

“(1) A corporation which has acquired— 
7 * ~ * ~ 


“(F) Substantially all the properties ‘used immediately prior to the 
acquisition,’ (1) in the business of another corporation or partnership, 
or (2) in a severable portion of the business of another corporation or 
partnership, in a transaction not otherwise described in this subsection, 
for the purpose of continuing such business or such severable portion.” 

Other sections and subsections, including subsection 461 (f) (which includes in 
the term “partnership” a sole proprietorship), will then have to be amended to add 
reference to the new subsection 461 (a) (1) (F). 

The definition of “component corporation” in section 461 (b) shall have added 
to it a new subsection (7) as follows: 

(7) In the case of a transaction specified in subsection (a) (1) (F), the 
partnership or corporation whose properties were acquired.” 

In this memorandum reference is made to “‘substantially all the properties”’ of 
the transferor, even though presumably the new subsection would not be used in 
the event of the transfer of substantially all the properties of the business for the 
reason that one of the existing subsections should be applicable. The language 
does no harm, however, and has certain advantages, in that it follows the form of 
existing subsection (E), which likewise presumably will be used only in trans- 
actions in which less than all the assets of the transferor are involved, and may 
possibly pick up some transactions not otherwise covered. The restriction to 
properties ‘“‘used immediately prior to the acquisition’ in the business of the 
transferor is intended to confine eligibility to those transactions in which there is 
an actual going business which is the subject of the transfer. The term ‘‘severable 
portion” has the disadvantage that it may require interpretation of the word 
“severable,’’ but that does not seem likely to pose much of a problem since 
severability is something which should be capable of demonstration and the 
concept of severability is a necessary element of the concept of continuation of the 
business. The parenthetical phrase “in a transaction not otherwise described in 
this subsection,” is copied from the existing subsection (E) and means that ifa 
transaction qualifies under any other part of subsection 461 (a), or at least under 
any other part of 461 (a) (1), it will be handled under such other part and hence 
not subject to the many complicated rules which follow in later seetions of the 
code governing the allocation of the earnings experience to the portion of the assets 
transferred. (All subsections of 461 (a), other than 461 (a) (1) (FE) and the pro- 
posed new 461 (a) (1) (IF), involve transfers of the entire assets and hence the 
entire earnings experience of the transferor.) The final phrase ‘for the purpose 
of continuing such business or such severable portion” is necessary to confine 
eligibility to those transactions in which there is a genuine succession of the 
business. The disadvantage of this phrase is that it requires a subjective test to 
determine “purpose.’’ An objective test is always preferable but it is difficult to 
devise one to fit the circumstances. Actual continuation of the business without 
time limitation cannot be required because that would require, each year, a 
reexamination of the transferee’s right to use its predecessor’s earnings experience. 
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Continuation of the business for a specified time is a possibility but leads to 
complications almost as serious as continuation of the business without time limit. 

In view of the fact that the existing section 461 (a) (1) (E) includes, among 
eligible transactions, some transactions in which only part of the assets of the 
transferor are involved, it is not necessary, because of the proposed amendment 
enlarging eligibility provisions, to add anything further covering allocation of the 
earnings experience of the transferor. The existing statute provides the following 
methods of allocation of the transferor’s earnings experience between the transferor 
and the transferee: 

(1) In proportion to the value of the assets retained and the assets 
transferred. 

(2) In proportion to the values of assets retained and transferred as 
agreed upon between parties with the approval of the Secretary of the 
Treasury. 

(3) By allocating to the transferee the actual earnings experience of the 
particular assets transferred as agreed upon between the parties with the 
approval of the Secretary of the Treasury. 


Drart or ProposED AMENDMENT TO Excess Prorits Tax Act or 1950 Brine 
SuBCHAPTER (D) or CHAPTER (1) OF THE INTERNAL REVENUE CODE 


Sec. 1. Section 461 (a) (1) of the Internal Revenue Code is amended by 
inserting after subsection (E) a new subsection (F) as follows: 

““(F) Substantially all the properties used immediately prior to the 
acquisition, (1) in the business of another corporation or partnership, or 
(2) in a severable portion of the business of another corporation or 
partnership, in a transaction not otherwise described in this subsection, 
for the purpose of continuing such business or such severable portion.’ 

Sec. 2. Section 461 (b) of the Internal Revenue Code is amended by adding 
after subsection (6) a new subsection (7) as follows: 

(7) In the case of a transaction specified in subsection (a) (1) (F), the 
partnership or corporation whose properties were acquired.”’ 

Sec. 3. Sections 461 (ce) (3), 461 (c) (4), and 461 (d) are amended by inserting 
after the words ‘‘subsection (a) (1) (E)’’ wherever such words appear, the follow- 
ing: ‘‘or subsection (a) (1) (F).”’ 

Sec. 4. Section 461 (f) of the Internal Revenue Code is amended by inserting 
after the words “‘sections 461 (a) (1) (D),”’ the following: ‘461 (a) (1) (F).”’ 

Sec. 5. Sections 462 (c) (1), 462 (c) (2), 462 (d) (1) (A), 462 (d) (1) (B), 
462 (e) (1), 462 (e) (2), 462 (g) (2) (A), 462 (g) (2) (B), 462 (i), 463 (a) (1), 
463 (a) (2), 463 (a) (3), 463 (a) (4), 463 (a) (5), 463 (a) (6), 463 (a) (8), 463 (a) (9), 
463 (a) (10), 463 (a) (12), 464 (a), 464 (b) of the Internal Revenue Code are 
amended by inserting after the words “‘section 461 (a) (1) (E)’’ wherever they 
appear the following: “‘or section 461 (a) (1) (F).’’ , 

Sec. 6. The amendments made by this act shall be effective for taxable years 
ending after June 30, 1950. 


Senator Byrrp. We will now hear from Senator Warren G. 
Magnuson, of Washington. 






STATEMENT OF HON. WARREN G. MAGNUSON, UNITED STATES 
SENATOR FROM THE STATE OF WASHINGTON 


Senator Magnuson. Mr. Chairman, I would like the record to 
show that Mr. Clarence D. Martin, Jr., is present here today. Dan 
is an old friend of mine from the State of Washington. He is involved 
in the same transaction Mr. Hall and Mr. Dixon have been outlining 
to you. He bought the Cadillac agency in Santa Monica, Calif., and 
like Mr. Dixon and Mr. Hall took over the assets of the business, 
which produce an excess-profits base, which was taken by someone 
else. He is left with the operating advantages, disadvantages, and 
liabilities of the identical concern operated by the former owners, 
but with an excess-profits base computed on the standard industry 
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factor. This leaves him at a distinct disadvantage in competing with 
other agencies in his line of business. 

There is a real inequity here that I hope your committee will 
consider and correct. ‘Thank you, Mr. Chairman, for giving me the 
opportunity to make these brief remarks. 

Senator Byrp. Thank you, Senator Magnuson. We are glad you 
could be with us. 

Mr. Marvin K. Brown? 


STATEMENT OF MARVIN K. BROWN, MARVIN K. BROWN 
CADILLAC-OLDSMOBILE, INC. 


Mr. Brown. Mr. Chairman and members of the Senate Finance 
Committee, | would like to express my appreciation for this oppor- 
tunity to come to Washington, and I would like, also, to say that there 
is quite a similarity in the cases of Mr. Dixon, Mr. Hall, and myself, 
in that I also bought one of the businesses of the Don Lee Co. 

Senator Byrp. You bought the San Diego business? 

Mr. Brown. Yes, sir. 

As president and principal party in interest of Marvin K. Brown 
Cadillac-Oldsmobile, Inc., 1 wish to present to the Senate Finance 
Committee a brief résumé relative to my former position and its 
relation to this above-named corporation. 

I have been in the employ of Don Lee, Inc., and its successors for 
approximately 23 years. These corporations have carried on the 
business of operating agencies for the sale and service of Cadillac 
and Oldsmobile automobiles throughout the State of California. 
among these agencies was the one located at 1302 First Avenue, 
San Diego, Calif. 

For the past 10 years I had been in active management of this 
particular dealership. On November 1, 1949, I was made president 
and general manager of Don Lee Motors Corp., which operated, in 
addition to the San Diego agency, agencies located in Sherman Oaks, 
Calif., and Burlingame, Calif. 

Don Lee Motors Corp. was liquidated August 31, 1950, as a result 
of the death of Thomas S. Lee, the sole stockholder; and the fact 
that I obtained the dealership in San Diego did not happen by chance, 
but rather by a gradual process of working toward some day obtaining 
this agence y. 

Throughout the years, both the Cadillac Motorcar Co. and the 
Oldsmobile division, through their executives, as well as other owners 
and directors of the Don Lee Co., had indicate d that should there be 
a liquidation of this corporation, 1 would be in a position to qualify 
for it. Hence, this new corporation, now Marvin K. Brown Cadillac- 
Oldsmobile, Inc., is merely a continuance of the Don Lee branch, 
and is, in a sense, a new corporation in name only. 

Thus, commencing with the Ist day of Sept ember 1950, I assumed 
the ownership of the San Diego agency, using the same assets, the 
same personnel, selling the same products, and generally conducting 
the same business in the same location, and under the same lease 
arrangements as its predecessor, Don Lee Motors Corp. There was 
no interruption of business, and Marvin K. Brown Cadillac-Oldsmo- 
bile, Inc., assumed their liabilities—such as new- and used-car war- 
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ranties, service and repair warranties, time plan finance warranties, : M 
accounts receivable, and service contracts with customers. : oe 

The continuance of the operation is evidenced by the fact that the 2 M 
State of California recognized the assignment of the employees’ insur- 4 agen 
ance reserve so that the new company was allowed to enjoy the $248 
unemployment insurance of its predecessors. The city license was se 
transferred on the theory that it was substantially the same organ- M 
ization. ve 

It is reasonable to assume that under the circumstances that the M 
profits realized from the operation of this agency since September 1, woul 
1950, are essentially the same as would have been realized from the I am 
operation of this agency, had ownership remained in Don Lee Motors se 
Corp. than 

The excess-profits-tax law, as it is presently worded, makes it M 
impossible for this company to avail itself of the earning experience Se 
of Don Lee Motors Corp., and must instead, use the industry index M 
rate. Thus, based upon the earning experience of the agency during and 
the past years, Don Lee Motors Corp., had it continued to remain oe 
in existence, would have had a base of approximately $248,000 before the s 
its earnings would be subject to excess profits taxes. and 

Based upon the industry index rate, Marvin K. Brown, Ine. is M 
entitled to earn, roughly, only $35,000, or approximately one-seventh, se 
before the imposition of excess-profits taxes, notwithstanding the fact aver 
that it is engaged in identically the same position at the same location, ‘ M 
using the same personnel, and assets, selling the same merchandise in i Se 
the same manner as its predecessor. , M 

In the area in which J am situated, namely San Diego County, woul 
whose population is about 500,000, I am the only dealer out of 32 de 
that is affected by excess-profits taxes, due to the fact that they were one 
operating during these past years—1946 through 1958—and estab- M 
lished their base credits. I have been long established in business in In 
San Diego in this particular dealership, as bas been previously pointed capl 
out, and in addition, I have recently been made president of the taxe 
San Diego Motor Car Dealers Association, and I mention this to LIN pe 
show that I am not a stranger going into a new business but, rather, that 
have been established in this area, and I am continuing on in the ve 
very same manner. busi 

In acquiring the assets of this agency, I realized a dream and M 
ambition which I had nourished for many years—to some day own In 
my own business—the dream and ambition of every ambitious and draf 
energetic American. the | 

I now find that I am penalized, and I am not permitted to earn as laxp 
much money from the same business as the former owner would taxp 
have earned, had he been able to continue to operate his own business. this 

Senator Byrp. You bought the entire business? quir 

Mr. Brown. I bought the assets of this business; yes. only 

Senator Kerr. This was another one of the separate branches? prop 

Mr. Brown. This was one of the stores. Al 

Senator Byrp. You speak of the previous base as being $248,000. of i 

Mr. Brown. That was the average three best out of four years, cliff 
1946 through 1949. , exce 

That is exactly the amount that they would have been entitled to with 
earn before they were subject to excess profits. N 
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Mr. Brown. Pardon me? 

Senator Byrp. For the part of the business that you bought? 

Mr. Brown. I bought the assets of the entire business of this 
agency, but this particular agency would have been allowed to earn 
$248,000 in a year before they would be subject to excess-profits taxes. 

Senator Byrp. And your base is $35,000? 

Mr. Brown. Mine is $35,000, or one-seventh of theirs. 

Senator Byrp. It is on a comparative basis? 

Mr. Brown. So, actually, had they been able to operate, they 
would not have had any excess-profits tax at all, but instead of that, 
[ am in it for most of the year. 

Senator Kerr. Did the old corporation engage in activities other 
than the ones in which you are engaged in? 

Mr. Brown. They operated several stores in the State—— 

Senator Kerr. No, 1 mean—— 

Mr. Brown. No; no other activities. Just the automobile sales 
and service. 

Senator Kerr. The store where you bought the assets was doing 
the same business that you are with reference to the kind of business 
and the scope of the operations? 

Mr. Brown. Yes, Senator Kerr. 

Senator Kerr. That one branch had been earning, or did earn, an 
average of $248,000 a year for three of the four best years? 

Mr. Brown. Yes, in that one branch. 

Senator Kerr. In that one branch. 

Mr. Brown. In other words, that is the base amount that they 
would be entitled to. 

Senator Kerr. The package that you bought was the assets of that 
one branch? 

Mr. Brown. Of that one branch; correct. 

In acquiring this.agency, a large proportion of which is on borrowed 
capital, 1 made certain commitments and although | anticipated that 
taxes would be increased and that excess-profits taxes would be 
imposed, I never dreamed that I would not have the same advantages 
that the former owner would have had, had he continued in- business. 

Senator Mitirkin. May I interrupt to ask when you bought the 
business ? 

Mr. Brown. I bought the business on September 1, 1950. 

In talking to you gentlemen today, I wish to leave with you the 
draft of a proposed amendment to the exe ess-profits-tax law to permit 
the transfer of an excess-profits-tax credit based upon income by one 
taxpayer to another in connection with the assets and business of the 
taxpayer, or a severable portion of such assets and business, and in 
this particular proposed amendment, only two provisions would re- 
quire material amendments; and several other provisions will require 
only the insertion of reference numbers of the amendments being 
proposed with respect to the two provisions in question. 

Hence, if favorable consideration is given this request, the mechanics 
of incorporating this amendment in ‘the new tax bill should not be 
difficult and there will be no additional problem in administering the 
excess-profits-tax laws with respect to the taxpayers who would come 
within the proposed amendments. 

Now, we have, Mr. Dixon, Mr. Hall, and myself, the same amend- 
ment that we would like to leave with you gentlemen, and would 
appreciate favorable consideration. 
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Senator Byrp. Thank you very much. 

Senator Tarr. There again, you have several alternative bases: 
you have the base of the industry; do you also have a percentage on 

capital investment? 

Mr. Brown. No, Senator Taft. 

I am forced to use the industry index rate. 

Senator Tarr. Is that the best thing you can use? 

Mr. Brown. Yes. 

Senator Tarr. Have you some alternatives that you can take? 

Mr. Brown. No. As I understand it, the industry rate works out 
approximately the same. 

Senator Byrp. What percentage was the industry rate? 

Mr. Brown. Twenty-five percent was the industry rate worked out 
for automobile businesses, but as Mr. Hall mentioned, as we under- 
stood it at that time they did 

Senator Tarr. Twenty-five percent on what you paid for it? 


Mr. Brown. Now that part of it, 1 am not clear on. In other 


words, Mr. Stam can answer that. 

Senator Tarr. Is that 25 percent of invested capital? 

Mr. Sram. On the total assets. 

Senator Tarr. Twenty-five percent on the total assets. 

Mr. Brown. Twenty-five percent on the total assets; yes. And | 
had exactly the same assets as Don Lee had. In other words, this 
amounts to a name change only, and I am asking for relief in that 
their base would have been seven times higher than mine, and I have 
exactly the same responsibilities, handling the same products, and 
so forth, as they. I am sure it was not ‘the intent of Congress to 
impose an excess-profits-tax law for this type of business, where vou 
are operating the same business exactly, rather than one starting 
from scratch, with a small amount of tools. 

It has always been my impression that a person 

Senator Tarr. I think it was the intent of Congress, but I do not 
say it was the right intent. But I think we had up distinctly the 
question to consider whether we would allow the base of purchased 
assets. 

So it is the fault of Congress that we must correct. I do not think 
vou can blame the Department on that. 

Mr. Brown. We certainly appreciate that, Senator. 

Senator Miiuikix. When you made the purchase, you did not have 
fair notice of what _— happen to you? 

Mr. Brown. No, si 

Senator MILLIKIN. Let me remind you in that connection, that wi 
had the first rumble of excess-profits tax on the floor of the Senate in 
August of last vear. 

Mr. Brown. Right. 

Senator Mitirkin. But that which was proposed was so unaccept- 

ble that we’decided to take more time and do the job later on. So, 
perhaps you could contend that even knowing about the August 
attempt to set up an excess-profits tax, you were entitled to consider 
that that was a false start, and that which followed would be different? 

Mr. Brown. Yes, sir. 

If I may say just one thing: At the time J started in business, 
certainly we knew that this was up for consideration. At that time, 
if you will recall, in September of 1950, I think it was 42 or 47 percent, 
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the surtax, the corporate tax, and then when we completed December, 
and on January 2, when this was passed, we were retroactive to July 1. 
So, in going back to July 1 as we closed the statements, that had 
creat effect on us, because what I entered in the business, I had the 
idea of around 43 or 47 percent as the corporate tax. 

In addition to that, of course, we had the excess-profits tax, and my 
point is, really establishing a base where I could not be subject to it as 
soon. Truthfully, the former company would not have been subject 
to excess-profits tax at all this year, where I will be there probably 
three-quarters of the year. 

Senator Tarr. Perhaps you can explain something that strikes me 
as curious in the underlying facts of these situations. 

Why is it that a business earning $250,000 a year is sold for $250,000 
in cash? 

I mean, what is it in the automobile business that is so different 
from any other business? 

In all these three cases, in effect, so far as I can make out, you 
people who acquired it, paid no more as a capital sum than the average 

earnings for 3 years from 1946 ale 1949. 

[ am talking about newspapers. You buy these things on 6 times 
earnings or 10 times earnings. Why is an automobile agency of that 
sort any different? 

Senator Kerr. The owner does not have a fixed title to the fran- 
chise. He cannot transfer it. The Cadillac Motor Co. is the only 
one who can do it. 

Senator Tarr. But what is the basis? 

Mr. Brown. I think I can answer that. 

First of all, if you recall, the great years in the automobile business, 
the only years they have made ¢ any money, were 1946 through 1949, 
and you have the 4 best years probably to go on as a base credit 
for them. Previously, they struggled 

Senator Tarr. You mean, after the war, with the flood of new 
orders? 

Mr. Brown. Yes, sir. They were the big vears, and all the auto- 
mobile dealers had, of course, a good operating net profit. Then, of 
course, in the Cadillac franchises, or Oldsmobile, or any of the auto- 

mobile franchises, there is no bonus for good will paid for them. They 
are simply hande d over to the operator wherever he can qualify. So 
you are not buying the business 

Senator Byrp. On the certainty that you will get the thing? 

Mr. Brown. No. And when you buy one, you simply buy the 
assets of the business, whatever the inventory is. 

Senator Tarr. And when you buy a radio station, you are not sure 
that you are going to keep that franchise, either? 

Mr. Brown. That is right. 

Senator Kerr. If the fellow does not die, he has no guaranty of 
being able to continue as the owner of a local automobile franchise? 

Mr. Brown. If he dies, he automatically loses the franchise. 

Senator Kerr. But, I say, if he does not die, he keeps it, subject 
to the will of the manufacturer? 

Mr. Brown. Right. 

Senator Kerr. So that he does not have any fixed asset like the 
owner of a newspaper, or something else? 
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Mr. Brown. Right. 
year franchise. 
' Senator Byrp. Thank you very much, Mr. Brown. 

Mr. Brown. Thank you, gentlemen, very much, indeed. 

Senator Mriurkin. Mr. Chairman, Senator Nixon is here. | 
wonder whether he wanted to say anything about the matter. 

We have already indicated for the record that you are interested in 
this matter. 

Senator Nrxon. Just for the record, that indicates my interest. 
They gave the facts of the case to me, and I wanted to be here to 
hear their presentation before the committee. 

Senator Byrp. Thank you, Senator. 

Senator Byrp. Mr. George Lyon. 

Will you identify yourself for the record, please, sir. 


He operates on a year-to-year basis, year-to- 


























STATEMENT OF GEORGE W. LYON, JR., STAFF MEMBER, BANSLEY 
& KIENER, CERTIFIED PUBLIC ACCOUNTANTS, CHICAGO, ILL. 


Mr. Lyon. Mr. Chairman, and members of the committee, my 
name is George Lyon, Jr., a staff member of Bansley & Kiener, 
certified public accountants, of Chicago, III. 

[ am not here pleading for an expansion of the relief provisions of 
the present act, although at first glance our problem is somewhat 
akin to the problem of the three individuals who testified here this 
morning. 

All I seek is the right to compute the normal base period earnings 
on the basis of actual earnings of a going business in the base period. 

And I believe it can be done without changing the relief provisions 
of the excess profits tax in any degree whatsoever. 

Senator Kerr. All you seek is that they be made applicable to the 
new corporation that succeeds to the assets of the old one? 

Mr. Lyon. That is correct, but not through relief provisions of the 
excess profits tax law. 

Senator Kerr. So what you are seeking here is a provision which 
would cover such a situation? 

Mr. Lyon. Our situation is pretty clean-cut, since we took over 
everything that the other business had, the same location of the 
entire previous corporate entity, and all of the assets. 

We did not take over a part in the break-up of a previously existing 
entity. 

It seems perfectly clear from a reading of the present act that the 
earning histories of the retiring and continuing corporations were to 
be considered as one in computing an excess profits credit. 

However, this right has been extended only to an acquiring cor- 
poration acquiring the business of the retiring corporation in a non- 
taxable reorganization. 

| seek only the right to use the combined earning histories of the 
two corporations in situations where there is no duplication of earnings 
even though the succession is not the result of a nontaxable acquisition 

The situation in this case to which I refer can best be illustrated 
by a recitation of the facts in a case which clearly demonstrates a 
compelling distortion of normal earnings under the present act. 

[ refer to the case of West Side Buick, Inc., an automobile dis- 
tributor in the Chicago area. 
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The principal stockholder of the predecessor corporation held the 
franchise from General Motors Corp. for the sale of Buick automobiles 
in a certain prescribed area in Chicago. This franchise was non- 
assignable and nontransferable hence had no value as a corporate 
asset. 

When the holder of the franchise died in November 1947 General 
Motors issued a similar franchise late in the same month to Mr. 
Williams. Mr. Williams thereupon caused a corporation to be formed 
for the express purpose of acquiring the business, trade name, location, 
and assets of the predecessor corporation which, by reason of the loss 
of the franchise was destined for liquidation, because of the death 
of the franchise holder. 

The physical assets were purchased with new capital, the lease on 
the building was assumed and the business continued at the same 
address with the same employees and the same customers. 

Senator Miiuixrn. But it was not the same corporation? 

Mr. Lyon. No, it was not. 

The acquisition of the business in a nontaxable transaction was 
not feasible since the continuation of the business without inter- 
ruption was essential to a practical transition of ownership of the 
business. 

At that point, I might say that in view of the death of the principal 
shareholder, it would have required probate court approval to have 
effectively transferred this stock in order to work out a nontaxable 
reorganization, which was not expedient at the time. 

This taxpayer, the present taxpayer, was in operation only 25 
months in the base period. Had it acquired the business of its 
predecessor in a nontaxable transaction it would be able under the 
present act to use the base-period earnings of its predecessor in order 
to make up a full base period. 

Let us look at this problem percentagewise with respect to the 
distortion between corporation A and corporation B, corporation A 
being the corporation that resorted to a nontaxable transaction, and 
corporation B being the corporation that was compelled to resort to 
a taxable acquisition. Both acquiring corporations were in business 
for a period of 25 months in the base period, and both of the prede- 
cessor corporations had been in business for more than 23 months 
prior to the date of acquisition by the continuing corporations, to 
make a full 48-month base period. 

Senator Miuurx1n. This may not have any bearing on your prob- 
lem, but how do you value a franchise of that kind when you get it? 

Mr. Lyon. The franchise has no value when it is gone. 

Senator Miuurkin. I understand that you get a new one. But 
how do you value that when you get it? 

Mr. Lyon. It has no value. 

Senator MILLIkin. Is it not set up on the books as of any value? 

Mr. Lyon. It is a personal contract between General Motors Corp. 
and the individual in the business. 

Senator MiLuiKkin. I understand the nature of it. I am just asking 
vou, how do you set it up on the books? 

Mr. Lyon. It is not set up on the books. 

Senator MILLIKIN. It is not set up on the books? 

Mr. Lyon. No, sir. It is something that is personal to the individ- 
ual who is operating the business. 
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Under the present act corporation A is allowed to use the best 
three out of four of the combined base-period earnings, whereas 
corporation B is limited to twenty five thirty-sixths or only 69 
percent of its actual earnings for the 25-month period, which is 
supposed to be normal earnings. 

In computing the excess profits credit, corporation A is entitled to 
85 percent of the combined earnings in 36 months of the base period, 
whereas corporation B is limited to 85 percent of 69 percent of its 
earnings in only 25 months of the base period. 

When a new corporation is formed in the base period the earnings 
potential is an unknown quantity and for this reason it received 
separate treatment under the act, with right of election between 
averaging its own base-period earnings and resorting to a hypothetical 
earnings history to be determined on the basis of an industry percentage 
return on assets. 

Obviously a new corporation having for its purpose the continuation 
of a going business was not to be treated as a new corporation as 
defined in the act. It is perfectly apparent that the intent was to 
accord all such continuing businesses the same treatment, and this 
because of the known normal earnings of the business as a going 
concern, irrespective of who the new owner is going to be. 

Under the prior act all successor-continuing corporations that had 
acquired all or substantially all of the assets of its predecessor were 
entitled to use the earnings of such predecessor in the reconstruction 
of its base period net income, provided only there was no duplication 
of earnings. 

Under the present act such use is allowed to most corporations and 
denied to others merely because of a deficiency in the statutory 
language. West Side Buick happens to fall in that group of corpora- 
tions to which such use is denied, notwithstanding the fact that the 
circumstances under which it became a successor-continuing corpora- 
tion are the same in all respects except only the method of acquisition 
and succession. 

The facts and circumstances incident to such acquisition and 
succession are clearly within the broad band of intendment of the 
present act, but not within the letter. 

In conclusion, I respectfully submit that it was not the legislative 
intent to discriminate against successor-continuing corporations 
solely on the ground of method of acquisition and succession. 

With the permission of this committee, I should like to file as part 
of the record here, a more complete statement of the contentions 
which I so briefly touched upon here. 

Senator Byrp. That will go in the record, 

Senator Mitirkin. I would like to ask you about the successor 
corporation. Let me ask the question that Senator Kerr asked a 
while ago. Does it carry on precisely the same operations as the 
preceding corporation? 

Mr. Lyon. Exactly the same. 

Senator Miiurkin. Do they have the same quarters? 

Mr. Lyon. The same quarters. 

Senator Mintirkin. Do they have the same facilities? 

Mr. Lyon. The same facilities. 

Senator Mriiikrn. And generally the same customers? 

Mr. Lyon. The same customers. 
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Senator Miiurkin. As far as you can determine? 

Mr. Lyon. Yes, sir. Some new ones come along. 

Senator Miuurkin. Did you assume the debts of the preceding 
organization? 

Mr. Lyon. As far as ordinary trade payables and _ receivables, 
those were not purchased, because the predecessor wanted to take 
care of those. 

Senator Mriuurkrn. And that I assume was reflected in the pur- 
chase price of the new business? 

Mr. Lyon. Assuming that there was no discount because of the 
death involved, I imagine it was just a cash transaction. 

Senator Mruirkin. It is perfectly obvious that had you been 
required to assume debts, you would have paid less for the business? 

Mr. Lyon. But we did not acquire the predecessor’s receivables, 
either. 

Senator Mixurkin. I understand that, but what I want to point 
out is that had you acquired the debts, you would have paid less for 
the business? 

Mr. Lyon. That is right. 

Senator Tarr. Mr. Lyon, let me ask you one que stion. Have you 
filed gy eg tage returns for 1950 under this law’ 

Mr. Lyon. Under this law? Yes, for this particular taxpayer we 
have. 

Senator Tarr. For this particular one. But in your business as an 
accountant, have you filed them for other persons? 

Mr. Lyon. We have prepared quite a number of excess-profits-tax 
returns for 1950. 

Senator Tarr. For year ending December 31, 1950? 

Mr. Lyon. For December 31, 1950; right. We have some returns 
which we have been unable to prepare because of the absence of 
part IT regulations. 

Senator Tarr. I am wondering if there has been any difficulty in 
filimg 1950 returns. 

Mr. Lyon. I might say this, Senator: We are still working on tax 
returns in our office that should have been filed on March 15. 

Senator Tarr. I wondered how much information would be 
available to us. 

Mr. Lyon. The difficulty we find in our office is that, in order to 
build up the base periods and get all the necessary information, so 
much time is consumed in dusting off the old records and digging 
them out again. We put them away once, thinking the excess- 
profits tax was something akin to World War II and we would not 
have it again for some time. We were sort of taken by surprise 
again. Had we known, we would have kept a continuity in the 
record which would have simplified that. 

Senator Tarr. You have gotten a lot of extensions in which to 
file; have you? 

Mr. Lyon. That is true. The collectors were very liberal. 

Senator Tarr. Mr. Stam, how much information is available on 
the 1950 returns of excess-profits taxes? Has the Treasury been able 
to compute anything yet? 

Mr. Sram. No; not yet. And that was one of the reasons why 
they suggested in the House that they might not be in a position to 
give the committee any information on any of the problems at this 
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time, because the returns had not been filed, and they had not had 
a chance to study them. They filed tentative returns, but they got 
an extension to file the complete return. 

Senator Byrp. What date was the excess-profits tax effective? 

Mr. Sram. It was effective the beginning of this fiscal year. But 
they filed the tentative returns in March. 

Senator Byrp. This is a fiscal-year company, I suppose. 

Mr. Lyon. That is not true—a calendar year. 

Senator Tarr. But it covered the last 6 months of 1950. 

Mr. Lyon. Those returns would have been on March 15. Now, 
in addition to that, we have filed returns before the excess-profits tax 
law was passed, and we were required to go back and process those 
returns and file them over again. That, too, added to our delay in 
being able to comply with the filing requirements. 

Senator Minurkin. When did your clients buy this business? 

Mr. Lyon. December 1 of 1947. They had 25 months in the base 
period up to December 31 of 1949. 

Senator Byrp. Thank you very much. 

Mr. Lyon. Thank you. 

(The paper submitted by Mr. Lyon follows:) 


STATEMENT OF GEorGE W. Lyon, Jr. 


My name is George W. Lyon, Jr., a staff member of Bansley & Kiener, certified 
public accountants, of Chicago, IIl. 

My purpose in appearing before this committee is to point out the necessity) 
of an amendment of the language of the present Excess Profits Tax Act to elimi- 
nate a discrimination between certain corporate groups in the reconstruction of 
its base-period net income. 

I am not here pleading for an expansion of the relief provisions of the present 
act, but merely for the right to determine the base-period net earnings of a suc- 
cessor-continuing corporation on the basis of an actual earning history. 

This right is now allowed to practically all successor-continuing corporations; 
but, unfortunately—and, I believe, inadvertently—denied to a certain small group 
of corporations merely because of a deficiency in the statutory language of the 
act. 

My point can best be made by resort to a general discussion of the provisio! 
of the past and present acts and their application to the facts and circumstances 
incident to the acquisition and succession of one particular taxpayer which is 
under the language of the present act, denied the right to use combined earnings 
of itself and its predecessor in computing the base-period net income in arriving 
at its excess-profits tax credit for any of the excess-profits tax years. 

The name of this taxpayer is West Side Buick, Inc. The business of t! 


predecessor was and of this taxpayer is that of an automobile agency under the 


terms of separate franchises obtained from General Motors Corp. of Detroit. T! 
address of both corporations was and is northeast corner of Washington and ki 


patrick Avenue, Chicago, Ill. The predecessor corporation had been in business 
at this location for a period of more than 25 years prior to November 1947, and 


had built up an enviable reputation in the sale and servicing of Buick automobile- 


The business, the location, the employees, and the customers of this business 
are all of long standing in the community, and the only thing new about the busi- 


ness is the corporate entity under which it is operated. The present corporatio! 


was incorporated in the State of Illinois on December 1, 1947. Almost simul- 
taneously, the corporation purchased substantially all of the physical assets of 


the predecessor corporation, whose president and principal shareholder had pass: 
away in the month of November of 1947. At that time all of the employees 

the predecessor corporation came over to the present corporation. In additir 

the obligations of the predecessor corporation to those employees were assum: 
by the present corporation. The list of customers, service accounts, and oth 
business contacts were likewise taken over by the present corporation. The or 

principal asset which was not purchased by the present corporation was the no! 
transferable, nonassignable dealer franchise from the General Motors Corp. 
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The Excess Profits Tax Act of 1950 fails to make any distinction between “new 
corporations” and “new businesses.’”’ When a new business is formed the earn- 
ings potential of that business is unknown, and provision is made in the excess- 
profits-tax law for the use of a hypothetical base-period earnings history to be 
determined on the basis of an industry percentage return on assets. This hypo- 
thetical earnings history is substituted for the unknown normal earnings potential 
of the new business. A “new business” is not synonymous with a “new corpora- 
tion,’ however, and a distinction must be made between a new business and a 
new corporate entity which takes over an old-established business. In the case 
of the old-established business, the earnings history is known, and normal earn- 
ings for that business can be determined with reasonable certainty. Since the 
earnings potential is known, we have no unknown quantity to provide for as we 
do in the case of a new business. The actual earnings history of the business, 
irrespective of its owner, is the best criteria of normal earnings and much closer 
to reality than any hypothetical construction of normal earnings based upon 
industry-wide averages. 

In the computation of the excess-profits credit under the income method, the 
present corporation is limited to the general average method, which is available 
to all corporations, or the relief provision for new corporations. The relief provi- 
sion for new corporations, which permits an industry rate of return on assets to be 
substituted for the unknown average normal net income, does not yield an 
adequate credit representative of normal earnings. The largest credit this cor- 
poration presently has is computed under the general average method of deter- 
mining normal earnings in spite of a distortion of actual normal earnings caused 
by the statutory formula. 

The general average method of computing an excess-profits credit utilizes a 
minimum of 36 months determining an average base-period net income, which 
forms the basis of the credit. If the corporation has not been in existence for 
36 months in the base period, the missing months are figured at zero in determing 
the average for the 36 months. The reason for this is found in the last sentence 
of section 435 (d) (1), which provides as follows: ‘‘The excess-profits net income 
for any month during no part of which the taxpayer was in existence shall be 
zero, 

Generally, corporations are allowed to use the best 3-out-of-4 vears in the base 
period as their average earnings for purposes of the excess-profits credit. It was 
obviously intended that any corporation’s average base-period net income should 
be 100 percent or more of the corporation’s average actual earnings in the base 
period. With the minimum requirement of 36 months and the substitution 
of zero for any month in which the corporation was not in existence, this corpora- 
tion’s actual earnings are arbitrarily unreasonably discounted in the process of 
determining the statutory average. The statutory formula under the general 
average method as applied to this corporation results in only 69 percent—25 
months divided by 36 months—of its actual earnings in the base period being 
considered as the corporation’s average base period net income. 

While other taxpayers enjoy an excess-profits credit of 85 percent, more or 

of actual base-period earnings, this corporation’s credit is limited to 59 per- 
cent—85 percent of 69 percent—of the corporation’s actual base-period net in- 
‘ome. <A discount of approximately 15 percent of base-period earnings was ex- 
tended in the 1950 act, but I do not believe it was ever intended that a corpora- 
tion’s actual base-period earnings should be discounted 41 percent in order to de- 
termine its excess-profits credit. 
Measures of relief such as growth, increased capacity, or change in products 
services are not available to this corporation since it was not in existence on the 
first day of its base-period; namely, January 1, 1946. The only alternative method 
f computing an excess-profits credit for this taxpayer is that accorded a ‘‘new 
corporation,’’ under the provisions of section 445 of the present act, which permits 
1e reconstruction of average base-period net income by way of an industry rate 
of return of assets. 
Provision was made in the 1950 act for combining the earning histories of prede- 
cessor and successor corporations when nontaxable reorganizations are involved. 
these provisions are substantially similar to those contained in the World War 
Il law. All the bases for relief under section 722 in the world War II law 
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carried over to the present law, but the method of reconstructing nor- 
earnings for a corporation is now tied in with the corporation’s industry 
nder the present law rather than the tailor-made reconstruction which was 
ised upon the particular corporation’s actual earnings experience. Under 
‘tion 722 of the prior act, the foundation or basis for a reconstruction was the 
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actual experience of the successor corporation combined with the experience of 
its predecessor, irrespective of whether a taxable or a non-taxable reorganizatio: 
was involved, provided only that there was no duplication of earnings. The start- 
ing point or foundation upon which any reconstruction was built was the actua! 
experience of the combined entities for purpose of rounding out a full base period. 

New corporate entities which are the successors to old-established businesses 
should have the right to have normal earnings determined by a combination of 
the experience of the present and predecessor entities, whether or not the present 
entities are the result of a taxable or a nontaxable acquisition of the old-established 
business, subject only to the nonduplication of earnings test. There is littl 
practical difference between the acquisition of assets in a taxable as compared 
with a nontaxable reorganization. In either case it is, nevertheless, the same 
business, the same assets, and the same earnings potential which is acquired 
The disparity and treatment in the Excess Profits Tax Act of 1950, however 
between a taxable and a nontaxable acquisition of a business results in rank 
discrimination. This is not a situation in which there is involved any duplicatio: 
of credit from the same earnings experience. This is purely and simply a case of 
one corporation buying a business and the predecessor corporation immediate] 
liquidating and dissolving. 

There is attached hereto a supplement which contains a proposal which would 
correct the distortion of normal earnings by permitting successor corporations 
resulting from taxable reorganization to combine their experience with that of 
their predecessors to round out a full base period from which to determine normal 
average base-period net earnings. The proposal would amend only the language 
of section 435 (d) (1) by inserting at the end of the second sentence. thereof 
authority for combining the earnings of predecessor and successor corporations i! 
situations where substantially all of the assets of a corporation are acquired in a 
transaction which does not constitute the taxpayer an acquiring corporation withi: 
the provisions of section 461. No expansion of the relief provisions under thi 
excess-profits tax law is contemplated and none will be required. All that 
necessary is a correction of a distortion of normal earnings which form the basis 
of an excess-profits credit in a situation involving a taxable reorganization during 
the base period. 

The facts and circumstances incident to the acquisition of the business of this 
taxpayer's predecessor seem to bring this succession and continuation transactior 
clearly within the ambit of the broad intendment, but not quite within the letter 
of the present act. 

In conclusion, I respectfully submit that it was not the legislative intent to 
discriminate against successor-continuing corporations solely on the ground of 
the particular method of acquiring and succeeding to the business of the prede- 
cessor corporation. 


SUPPLEMENT TO THE STATEMENT OF GEORGE W. Lyon, JR. 
PROPOSED AMENDMENT TO THE EXCESS PROFITS TAX ACT OF 1950 


Sec. 435. Excress-PROFITS CREDIT—BASED ON INCOME.— 
* ~*~ ~ ok ‘* * a 


‘(d) AVERAGE BASE-PERIOD NET INCOME—GENERAL AVERAGE.—The averag 
base-period net income determined under this subsection shall be determined as 
follows: 

1) By computing the excess-profits net income for each month in t! 
base period. The excess-profits net income for any month during any part 
of which the taxpayer was in existence shall be the excess-profits net incom 
for the taxable year in which such month falls divided by the number of f 
calendar months in such year, but in no case shall the excess-profits net 
income for any month be less than zero. The excess-profits net income f 
any month during no part of which the taxpayer was in existence shall b 
zero. 

Proposed amendment to section 435 (d) (1) by inserting at the end of the seco 
sentence thereof the following: 

“If the taxpayer commenced business during the base period as a result 
the acquisition of substantially all of the assets of another corporatio: 
transaction which does not constitute the taxpayer an acquiring corporati 
within the provisions of section 461 and after the transaction such other 
corporation ceases business, in the alternative, the excess-profits net incom« 
for any month during the base period prior to the month in which the tax- 
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payer commenced business may be the excess-profits net income of such 

other corporation for the taxable year in which such month falls divided by 

the number of full calendar months in such year preceding the month in 

which the taxpayer commenced business, but in no case shall the excess- 
profits net income for any month be less than zero.”’ 

The last sentence of section 435 (d) (1) should be amended by inserting as a 

prefix thereof, the following: “‘Except as hereinabove provided Pr 


” * a 


West Sipe Buick, Inc. 


[The italicized portion indicates the insertion of the proposed amendment. 
There are no deletions involved] 

Text of section 435 (d) (1) of Excess Profits Tax Act of 1950 after reflecting the 
proposed amendment: 

“(d) AVERAGE BASE-PERIOD NET INCOME—GENERAL AVERAGI The average 
base-period net income determined under this subsection shall be determined as 
follows: 

“(1) By computing the excess-profits net income for each month in the 
base period. The excess-profits net income for any month during any part of 
which the taxpayer was in existence shall be the excess-profits net income for 
the taxable year in which such month falls divided by the number of full 
calendar months in such year, but in no case shall the excess-profits net 
income for any month be less than zero. Jf the taxpayer commenced business 
during the base period as a result of the acquisition of substantially all of the 
assets of another corporation in a transaction which does not constitute the taz- 
payer an acquiring corporation within the provisions of section 461 and after 
the transaction such other corporation ceases business, in the alternative, the 
excess-profits net income for any month during the base period prior to the 
month in which the taxpayer commenced business may be the excess-profits net 
income of such other corporation for the taxable year in which such month falls 
divided by the number of full calendar months in such year preceding the month 
in which the taxpayer commenced business, but in no case shall the excess- 
profits net income for any month be less than zero. Except as hereinabove pro- 
vided, the excess-profits net income for any month during no part of which 
the taxpayer was in existence shall be zero.”’ 


NOTES ON PROPOSED AMENDMENT TO SECTION 435 (D) (1) OF THE EXCESS PROFITS TAX 
ACT OF 1950 


1. The amendment inserting the third sentence in section 435 (d) (1) is fashioned 
after the last sentence of section 35.722 (b) (4) of regulation 112. 

2. It is necessary to insert the amendment as the third sentence of section 
135 (d) (1) in order to preserve the position in the subsection of the present last 
sentence, since it is referred to as the “‘last sentence’’ in other sections of the act. 
For example, see section 462 (b) (2). 

3. Second sentence of section 435 (d) (1) must be left intact as it is likewise 
referred to in other sections. For example, see section 435 (e) (2) (E 


Senator Byrp. The committee is recessed until 10 o’clock tomorrow 
morning. 

(Thereupon, at 12 noon, the committee adjourned until 10 a. m. 
Thursday, July 26, 1951.) 
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THURSDAY, JULY 26, 1951 


Unitrep States SENATE, 
CoMMITTEE ON FINANCE, 
Washington, D. C. 

The committee met, pursuant to recess, at 10 a. m. in room 312, 
Senate Office Building, Senator Clyde R. Hoey presiding. 

Present: Senators Hoey, Connally, Byrd, Kerr, Millikin, Taft, 
Martin, and Williams. 

Also present: Elizabeth B. Springer, chief clerk; Colin F. Stam, 
chief of staff, Joint Committee on Internal Revenue Taxation. 

Senator Hory. The committee will please come to order. 

We have a large number of witnesses, and 10 minutes have been 
allotted to each witness, and the committee sincerely hopes that the 
witnesses will be able to stay within that limit. 

Of course, in each instance the full statement can be put in the 
record. However, if they can confine their oral testimony to 10 
minutes, it would be most agreeable to the committee. 

Senator Connally has to leave in a few moments, and I am going to 
call out of order Mr. Eugene German to testify first. 

Mr. German, will you come up, please. 

Senator Connaut.ty. Mr. Chairman, at the close of Mr.German’s 
testimony, I ask unanimous consent to insert this memorandum in 
the record. 

Senator Hory. It will be done. Have a seat, Mr. German, please. 
Give your name ‘and connection to the reporter, please. 


STATEMENT OF EUGENE GERMAN, VICE PRESIDENT AND 
TREASURER, DUVAL SULPHUR & POTASH CO., HOUSTON, TEX. 


Mr. German. My name is Eugene German. I am vice president 
and treasurer of Duval Sulphur & Potash Co., of Houston, Tex. 

The Duval Sulphur & Potash Co. is engaged in the production and 
sale of crude sulfur from its sulfur mine at Orchard in Fort Bend 
County, Tex. The company is also engaged at present in developing 
a new potash mine near Carlsbad in Eddy County, N. Mex. 

We are concerned about certain inequities in the Excess Profits 

lax Act of 1950, particularly as applied to sulfur and potash. 

Section 453 of the Internal Revenue Code provides generally for 
the exemption from excess-profits taxation of the income from excess 
output of certain minerals, as well as other natural resources. 

Subparagraph (b) (1) of such section sets forth a general rule to the 
effect that the exemption is a portion of the excess output—which is 
defined as the output in the taxable year over the annual output during 
the years 1945-1949—but the amount of the exemption is dependent 
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upon the percentage that the excess output exceeds certain per- 
centages of the estimated recoverable reserve of this particular mineral 
then held by the owner of the property. 

Subparagraph (b) (2) of section 453 sets forth an alternative rule 
with respect to a So or coal-mining property which provides for 
an exe mption from excess-profits tax of the income from the excess 
output in the taxable year multiplied by one-half of the unit net 
income from such property for such year; this applies regardless of 
the then estimated recoverable reserve. 

Also subparagraph (b) (4) of section 453 exempts one-third of the 
output of new mines extracting metals or coal. This exemption was 
also given to timber and natural-gas properties. There is no similar 
provision for the nonmetallic mine erals, 

The World War II excess-profits tax law contained in section 735 
a partial exemption for coal and iron mines and timber properties not 
in operation during the base period; this was retained in the House 
version of the 1950 statute. 

However, in the Senate this partial exemption was broadened to 
include all metallic mines and natural-gas properties, as stated in the 
committee report, “in order to provide a greater incentive for the 
opening up of new properties” and “in order to place them in a similar 
tax position with competitive properties in operation during the base 
period.” 

It is difficult to see why the present law should be restricted to coal 
and metal mines. What reason is there that the same incentive is 
not extended to new mines for such urgently needed nonmetallic 
minerals as sulfur and potash? How can such discrimination be 
justified? Why should metal and coal mines alone have the alterna- 
tive computation of section 453 (b) (2)? Why should not a new 
sulfur or potash mine be placed in a “similar tax position with com- 
petitive properties in operation during the base period”’? 

The nonmetallic mines are now in a worse position than the ‘Vv were 
under the World War II law, for under the old law there was some 
possibility of relief under sections 721 and 722. Under the present 
law the failure to grant relief to nonmetallic mines in subparagraph 
(b) (4) of section 453 results in taxing the normal profit of new non- 
metallic mines, a distinctly discriminatory treatment not only between 
industries but also against new mines in the same industry. 

For such urgently needed minerals as sulfur and potash it would 
seem fair and equitable, as well as in the national interest, to provide 
the producers of sulfur and potash with “this greater incentive for the 
ope ning up of new properties” and in order to place them in a “similar 
tax position with competitive properties in operation during the base 
period.’ 

Senator Mitirxry. There is a serious shortage of sulfur, is there not? 

Mr. German. That is right. 

Therefore, section 453 should be amended by broadening subpara- 
graphs (b) (2) and (b) (4) thereof to include all nonmetallic mines and 
thereby give them the same benefits as are now given to coal and metal 
mines. 

Senator Connauiy. Right there, is there any reason why that 
should not be done? . ; 

Mr. German. I know of none. 






a a rae 


ec eS ie aE RRO 


RRL A 


Nth tien TAC 


cea: 


Nip oe iamain Pt AUR eee 





Sena 
against 
Mr. | 
Sena 
Sena 
Mr. | 
“coal ¢ 
phrase: 
phrase 
To il 
Sulphu 
near C; 
of the 
looking 

The 
a new 
panies 
their m 
States | 

The 
sulfur 
proces 
Beaum 

Jeffe 
from a 

Free 
in sou 

It is 
stantia 
restrict 
will be 
mines 
probak 
nue we 
ment. 

I an 
hew de 
of this 
needed 
reason: 
and (b 

Thai 

Seng 

Sena 
| have 

Sena 

Seng 
than p 
how in 
especia 

Mr. 

Seng 
the de 


REVENUE ACT OF 1951 1647 


Senator ConNALLy. Otherwise there would be a discrimination 
against them. 

Mr. German. Very plainly so, I think. 

Senator CONNALLY. Go ahead. 

Senator Hory. Go ahead. 

Mr. German. This could be accomplished by striking out the phrase 
“coal and metal mining”’ or ‘‘metal mining” in all places that said 
phrases appear in said “subsections and inserting in lieu thereof the 
phrase * ‘mineral property. 

To illustrate the pressing need of the proposed amendment, Duval 
Sulphur & Potash Co. is now engaged in opening up a new potash mine 
near Carlsbad, N. Mex., to supply a part of the ever-increasing demand 
of the United States for this essential fertilizer material, and is also 
looking for new commercial deposits of sulfur. 

The Southwest Potash Corp. is also engaged at present in developing 
a new potash mine in Eddy County, N. Mex., and the potash com- 
panies already producing in the New Mexico area have all expanded 
their mining facilities in recent years in an attempt to make the United 
States self-sufficient as regards potash. 

The Texas Gulf Sulphur Co. has recently placed in operation a new 
sulfur mine at Moss Bluff dome in Liberty County, Tex., and is in 
process of opening another sulfur mine at Spindle Top dome near 
Beaumont, Tex. 

Jefferson Lake Sulphur Co. has just started production of sulfur 
from a new mine at Starks dome in Louisiana. 

Freeport Sulphur Co. is now in process of opening a new sulfur mine 
in south Louisiana at a location known as Bay St. Elaine dome. 

It is not believed that the proposed amendment means any sub- 
stantial loss of revenue to the Government. On the contrary, if the 
restrictions imposed by the present section 453 are removed, there 
will be not only the incentive to increase excess output of nonmetallic 
mines but also to explore and put into operation new mines. Quite 
probably this might occur to the extent that actually additional reve- 
nue would be received due to the enactment of the suggested amend- 
ment. 

| am sure that you gentlemen will agree that the development of 
new deposits of pote ash and sulfur is essential to the continued welfare 
of this country. There are other nonmetallics which are also vitally 
needed in this country and for that reason as well as for the other 
reasons ree above we respectfully urge that section 453 (b) (2) 
and (b) (4) be amended to apply to all mineral properties. 

Thank you. 

Senator Hory. Thank vou, Mr. German. 

Senator Connaut.ty. Mr. Chairman, let me interrupt for a moment. 
| have to go pretty soon. 

Senator Horny. Senator Connally. 

Senator ConNALLY. Our State and Louisiana produce more sulfur 
than probably all of the rest of the country combined, and we know 
how important that is to the general welfare of the United States and 
especially for defense purposes; is that not true? 

Mr. German. That is right. 

Senator CoNNALLY. I say, is it not a fact that sulfur is essential in 
the defense preparedness effort? 
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Mr. German. Yes, sir; in very many industries. 
Senator ConNALLY. So I hope the committee will give careful atten- 
tion to the proposition that Mr. German has presented. I am very 
much interested in it because my State is so vitally concerned. 

At this time I would like to ask that this be placed in the record 
Senator Horny. That will be done. 

(The memorandum dated July 26, 1951, is as follows:) 


MEMORANDUM 
Juiy 26, 1951. 
To the Chairman and Members of the Finance Committee of the Senate of the United 
States 

GENTLEMEN: The following memorandum is submitted on behalf of Texas 
Gulf Sulfur Co., a producer of sulfur by the Frasch (or hot water) process j 
the State of Texas, and by recovery from sour natural gas in the State of Wyomin 

The subject of this memorandum is the proposal that section 453 of the Excess 
Profits Tax Act of 1950 be amended by including nonmetallic minerals within 
the provisions of subsections (b) (2) and (b) (4) thereof. 

At the time the Excess Profits Tax Act of 1950 was under consideration by t! 
Congress, it was generally felt desirable that the general relief provision, s 
tion 722,! be replaced by provisions containing more rigid tests. As stated in 
the House report: ? 

“(e) General relief provisions of the bill.—The bill provides automatic formulas 
for each of the most important types of cases which arose under the old sectio: 
722. The use of such formulas permit an objective computation of the exact 
amount of relief to be granted in each case, rather than leaving the extent 
relief dependent upon an attempted analysis of all the varying factors of eac! 
“ase, with uncertainty and disparity among taxpayers the inevitable result. [: 
is believed that the proposed approach to the determination of relief problems 
will avoid in large measure the difficulties of proof and the subjective determina- 
tions which characterized the administration of section 722 and will eliminat: 
the delays which attended the provision of relief for hardship cases under tly 
World War IT law.” 

Under the World War II act a mining company which brought into production 
a new property in order to supply the increased demand for minerals, thus impair- 
ing its ore reserves, was entitled to relief from excess profits taxation under thy 
provisions of section 721 * or section 722. This type of relief is no longer availab|; 

Another provision of the World War IT law which was designed by the Congres 
to prevent injustices arising out of the depletion of new mines and the taxation o! 
all the income therefrom at excess profits rates, was subsection (2) (4) of sectior 
735. This subsection allowed the exclusion from excess profits tax of one-sixt! 
of the * net income from coal, iron, and timber properties not in operation durin; 
the base period. 

While nonmetallics (other than coal) were not included in this provision, this 
omission was of no great concern to them because of the relief afforded by sections 
721 and 722, which although somewhat cumbersome to obtain, was clearly ava 
able. But the Congress, in enacting the Excess Profits Tax Act of 1950 eliminated 
the general relief provisions, and while broadening subsection (b) (4) of section 735 
(sec. 453 of the 1950 act) by the inclusion of all metal mines, has left producers 
nonmetallics (other than coal) with no protection against the rapid depletion of 
new mines and the taxation of the proceeds at the extremely high excess prot 
rates. 

In connection with subsection (b) (4) this committee stated last year: 5 

“The World War Ii statute also contained a provision providing partial exemp- 
tion for coal and iron mines and timber properties not in operation during | 
base period. One-sixth of the net ineome in the current taxable year of thes 
properties was exempt from excess profits tax. The House bill continued 
provision without change. Your committee’s bill makes several changes in 1! 

1 See. 722 was the general relief provision relating to cases where the taxpayer could show that the t 
would be ‘‘excessive or discriminatory” in absence of relief under that section. 

21950, 21. R. B. 29, 40. 

3 Sec. 721 (a) (2) (C) applied to income resulting from exploration, discovery, etc. Regulations 112, 
35.721-7 gives as an example ‘‘income arising out of a unit of property such as an oil lease or other min 


propaty * °°. 


‘ The Senate provided for the exclusion ef one-half such net income, the House one-sixth, and in « 
ence the Senate receded. 
§1950,3 1. R. B 15, 37. 
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provision. The exemption from excess profits tax for properties coming under 
the provision is increased from one-sixth to one-third of the net income from such 
property in order to provide a greater incentive for the opening up of new properties.” 
(Emphasis supplied.} 

' The very desirable incentive for opening new mines (or more properly the partial 
removal of a very serious penalty against opening new mines) applies to non- 
metallies with equal or greater force than to metals. There is no more vital 
mineral in the defense economy than sulfur, nor one whose current short supply 
creates a more critical problem in the defense of the free world. In this connection 
attention is called to hearings held February 20-23, 1951, before the Subcom- 
mittee on Fertilizer and Farm Machinery of the House Agriculture Committee 
and before the Subcommittee on Newsprint of the House Interstate and Foreign 
Commerce Committee on May 23, 1951, which deal with the seriousness of the 
world shortage of sulfur. 

Subsection (b) (4) should, therefore, be amended by including nonmetallic 
minerals within the terms thereof. 

Another serious inequality in section 453 is found in subsection (b) (2). See- 
tion 453, subsection (a) permits fhe exclusion of certain percentages of the excess 
output of mines (including sulfur and other nonmetallics). Because under this 
provision relief may not be had unless the output is highly excessive, and then 
only to a very limited extent, this provision is of little practical use in a great 
many eases. In recognition of this restricted application of subsection (a), 
subsection (b) (2) provides an alternative in the case of coal and metal mines: 
that is, the taxpayer at his option may choose to exclude from excess profits 
taxation one-half of the net income from excess outputs. 

The same arguments apply for the extension of this subsection (b) (2) to non- 
metallics as do those for the extension of (b) (4). There is no reason for this dis- 
crimination against nonmetallics, and it being desirable to stimulate the produc- 
tion of nonmetallic minerals, including sulfur, to the same extent as metals and 
coal, the inclusion of nonmetallic minerals under subsection (b) (2) of section 453 
would remove to a considerable extent this present discrimination and consequent 
tax discouragement to their production. 

In summary, we urge the inclusion of nonmetallic minerals within the provisions 
of subsections (b) (2) and (b) (4) of section 453 of the Excess Profits Tax Act of 
1950, and suggest the following changes in these subsections to accomplish this 
purpose (deletions indicated by brackets, additions by italics): 

(2) MINES IN OPERATION DURING NORMAL PERIOD.—For any taxable year, 
the nontaxable income from exempt excess output of a [metal or coal mining] 
mineral property which was in operation during the normal period shall be an 
amount equal to the excess output of such property for such year multiplied by 
one-half of the unit net income from such property for such year, or an amount 
determined under paragraph (1), whichever the taxpayer elects in accordance 
with regulations prescribed by the Secretary. 

* * * * a * * 

1) MINES, TIMBER PROPERTIES, AND NATURAL GAS PROPERTIES NOT IN 
OPERATION DURING NORMAL PERIOD.—For any taxable year, the nontaxable 
income from exempt excess output of a [metal or coal mining] mineral property 
or a timber block or natural gas property, which was not in operation during the 
normal period, shall be an amount equal to one third of the net income for such 
taxable year (computed with the allowance for depletion) from the [metal or coal 
mining] mineral property, the timber block, or the natural gas property, as the 
case may be. For the purposes of the preceding sentence, a [metal mining] 

neral property shall be deemed not to have been in operation during the normal 
period if, during the period it was in production during 1946, 1947, 1948, and 1949, 
the aggregate gross income derived therefrom was less than the aggregate of the 
deductions (allowed under sec. 23 without regard to any net operating loss de- 
duction) attributable to such property during such period of production.” 


Senator Horny. Mr. Paul V. McNutt. Be seated and give your 
name and connection to the reporter, please. 
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STATEMENT OF PAUL V. McNUTT, FORT WAYNE JOURNAL- 
GAZETTE 


Mr. McNutt. My name is, Paul V. McNutt. I am an attorney 
at law with offices at 84 William Street, New York, and in the Barr 
Building, Washington, D.C. Iam here representing the Fort Wayne 
Journal-Gazette as a principal and not as an attorney, being one of 
the three trustees holding a majority of the stock of that corporation, 
in which I have had a substantial interest now for over 17 years. 

The matter presently before you is H. R. 4473, which has no relief 
provision dealing with average base period net income. 

The problem which | present has to do with two or more corpora- 
tions which consolidated a majority of their operational facilities after 
December 31, 1946, and prior to July 1, 1950. 

Unless relief is given to the corporations, they will be subjected to 
an excessive and discriminatory tax not in keeping with the original 
declared purpose of excess profits tax provisions, which was to prevent 
the accumulation of excessive wartime profits. 

The facts are these: 

On March 13, 1950, the Fort Wayne Journal-Gazette, a morning 
newspaper, and the Fort Wayne News Sentinel, an evening news- 
paper, effected a consolidation of their mechanical, circulation, ad- 
vertising, and accounting departments, but leaving the editorial de- 
partments of each newspaper as completely separate and independent 
as they were prior to the consolidation. Both newspapers have a 
combined daily circulation of approximately 150,000 subscribers, and 
the Fort Wayne Journal-Gazette, which publishes the only Sunday 
newspaper in Fort Wayne, has a Sunday circulation of approximately 
85,000 subscribers. 

The consolidation was brought about primarily in order to effect 
savings in operation which had become essential by reason of thi 
gradually increasing cost of operation caused by increases in wages, 
increases in the cost of newsprint and other items which enter into 
the publication of newspapers. 

The consolidation, as I have set forth, has resulted in substantial 
savings to each newspaper, and these savings are gradually being 
reflected in increased profits. 

By reason of the fact that the consolidation occurred in 1950, th 
Excess Profits Tax Act of 1950 contains no provisions under which 
relief could be granted either of the newspapers by reason of these 
increased savings, and if these corporate corporations are to obtain 
the relief which they are clearly entitled to, it must be by an amend- 
ment to the act which will recognize such special situations. 

A proposed amendment which will afford relief in such cases is 
submitted for your consideration, and because there is no section 45% 
in H. R. 4473, and only for that reason, such a section number could 
be used for thisamendment. The important part of the amendment 
and I ask leave of the committee to make it a part of the record, th 
whole amendment apart of the record, is 

Senator Hory. Yes. 

Mr. MeNurr. That the average base period net income dete! 
mined under this section shall be computed as follows: By computing 
the aggregate excess profits net income for the total period following 
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the month in which such consolidation occurred, and ending June 30, 
1951. 

Senator Horny. The whole amendment may be inserted in the 
record. 

Mr. MeNurr. Thank you. 

(The amendment referred to follows:) 


AVERAGE BasE PERIOD Net INCOME CHANGE IN OPERATIONS 


a) IN GENERAL.—In the case of any two or more corporations which consoli- 
dated a majority of their operational facilities after December 31, 1946, and prior 
to July 1, 1950, whether or not the corporations were also merged, the average 
base period net income determined under this section shall be the amount com- 
puted under subsection (b). 

b) AVERAGE BASE PERIOD NET INCOME.—The average base period net income 
determined under this section shall be computed as follows: 

1) By computing the aggregate excess profits net income for the total period 
following the month in which such consolidation occurred and ending June 30, 
1951, 

2) By dividing the amount ascertained under paragraph (b) (1 
ber of calendar months included in said period. 

3) By multiplying the amount obtained under paragraph (b) (2) by twelve 
The amount so ascertained shall be considered the average base period net income 
for the purpose of determining the excess profits tax. 


by the nume- 


Mr. MeNvurr. Our accountant estimates that the net profits before 
taxes for 1951 will be $350,000. 

Under the 1950 act the normal and surtax, at 47 percent, would be 
$164,500. 

Also under the 1950 act for excess-profits-tax purposes our average 
earning base is estimated at $200,000. 

Senator Tarr. Is that the two put together? 

Mr. MeNurr. No; I am talking only of the Journal-Gazette, 
senator. 

Senator Tarr. You get an allowance for the paper that is consoli- 
dated with it. 

Mr. McNutt. [ understand, but this is the actual net result flowing 
out of that. 

This would leave the amount of $150,000 upon which it would be 
necessary to pay excess-profits tax at the rate of 30 percent or in the 
sum of $45,000. Thus, the present tax under the 1950 act would be 
S309 500. 

Under the relief amendment which we are requesting, the average 
earning base would be $275,000 instead of $200,000 as it now is 
Therefore the amendment which we request would increase the average 
earning base from $200,000 to $275,000, and would save this year the 


o~f 
excess-profits tax upon $75,000 or the sum of $22,500. That is only 
for the Journal-Gazette. 

For the News Sentinel, while I do not have the exact figures, the 
accountant has estimated that the excess-profits-tax saving of the 
News Sentinel under this new amendment would be approximately 
$50,000. 

To put it briefly, gentlemen, here is the case of a consolidation 
being made in order to effect savings and savings are effected. 

The corporations now are being punished in such a law as this, and 
there should be some provision for relief, such relief as the corporations 
are entitled to. 


$6141—51—pt 
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We recognize the necessity for paying taxes. Our point is the dis- The 
tribution of those taxes should be equitable, and there should be som: progra 
provision for relief in those cases which indicate relief. | polyst 

Thank you very much, gentlemen. | faciliti 

Senator Hory. We are very glad to have you make this presentation = polyst 

Senator Connatty. Mr. Chairman, I want to ask whether Mr ' TheS 
Williams of the Monsanto Chemical Co. is present? | plant 

Mr. WiuuiaMs. Yes, sir. On 

Senator Conna.tiy. I cannot remain because I have got to attend cargo 
a meeting of the Foreign Relations Committee, which is having a meet- Mons: 
ing this morning, and Iam chairman. I have to be there, but I want Some 
to call attention to Mr. Williams and his testimony regarding th: first, 
Monsanto Chemical Co. Texas 

Have you got a plant at Texas City? injurie 

Mr. Wiitiams. Yes, sir. Mons: 

Senator Conna.y. This is the place—Texas City is the place—that of its 
had that great disaster when those ships exploded there in the port mane! 
and 147, | believe it was, people were killed; is that correct? matel 

Mr. Wituiams. Correct—147 of our people, Senator. As 

Senator ConNALLY. Yes: 147 of the Monsanto Chemical Co. peop| was ¢ 
were killed, and their plant was thoroughly and wholly destroyed so curtal 
that I ask the committee to hear Mr. Williams and give him carefu! The 
attention with respect to the matters he presents in regard to a relief styrer 
provision to cover cases of that kind. Augus 

Senator Hory. We will be glad to hear him. santo 

Would you like him to be called right now? rest 0! 

Senator CONNALLY. Would you like to come on right now? sen 

Mr. WituiiaMs. Yes, sir. on ac 

Senator Hory. All right, Mr. Williams. am vi 

Senator CONNALLY. | apologize for having to leave, Mr. Williams of the 

Mr. Wituiams. Thank you very much. destru 

Senator ConNnaLLY. I have tried to give you a good hearing here mead 
I think that the committee will pay care ful consideration and attention pay gi 
to your statement. Mr. 

Senator Horny. Mr. Williams, give your name and identification Sen 
for the record, please, sir. ; Mr 

lorme 

STATEMENT OF FELIX N. WILLIAMS, VICE PRESIDENT AND DI- busing 
RECTOR, MONSANTO CHEMICAL CO. a, 

Oval s 

Mr. Wiiiiams. Mr. Chairman, and gentlemen, I am Felix N As 3 
Williams, vice president and director of Monsanto Chemical Co., and to 10 
director of the Manufacturing Chemists Association. Texas 

You are good enough to let me discuss with you today a situatio! is pre 
under the Excess Profits Tax Act which result in excessive and dis- despit 
criminatory taxes for each year of the present emergency upon those Indust 
companies which, like Monsanto Chemical Co., suffered during th: The 
base period from a major catastrophe or disaster. | omy 3 

In the spring of 1947, Monsanto’s Texas City, Tex., plant was pro- at Te 
ducing styrene monomer (which I shall hereafter call “Styrene’’) at ereat 
a consti antly increased rate. held, 

Styrene monomer is a chemical which J shall refer to from now on as contin 
“Styrene.” In 
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The styrene went not only into the peacetime synthetic rubber 
program; it was also polymerized there at the Texas City plant into 
polystyrene, a plastic, or shipped to Monsanto’s polymerization 
facilities at Springfield, Mass., were it was like wise transformed into 
polystyrene and then sold to the rapidly growing plastics industry. 
The Springfield unit was completely depe indent upon the Texas City 
plant for styrene, its basic raw material. 

On April 16, 1947, a ship loading ammonium nitrate and other 
cargo at docks of the Texas City Terminal Railway, adjoining the 
Monsanto Texas City plant, caught fire and exploded violently 
Some hours later another ship, having caught fire from debris of the 
first, likewise exploded. These two “large explosions produced the 
Texas City disaster.- It resulted in 560 deaths, over 1,000 personal 
injuries, and in excess of $100,000,000 of property damage. The 
Monsanto plant a inventories were completely destroyed and 147 
of its trained personnel were killed. Others were injured, some per- 
manently. The total measurable loss to Monsanto was approxi- 
mately $50,000 000. 

\s a result of that catastrophe, Monsanto’s styrene production 
was completely stopped and its polystyrene output very seriously 
curtailed, 

The company, after a prodigious rebuilding effort, recommenced 
styrene production in a small way in its new Texas City plant in 
August 1948—16 months after the disaster. But the loss of Mon- 
santo was staggering. It did not recover from the blow during the 
rest of its base period, ending December 31, 1949. 

Senator Connatiy. Mr. Chairman, I am going to have to go now 
on account of this other committee of which I am chairman, but | 
am very greatly interested in this witness and his testimony because 
of the tremendous tragedy that resulted in Texas City from these 
destructions, and the loss of life and the loss of property, and I com- 
mend the witness’ testimony to the committee and hope that it will 
pay { good attention. 

Mr. Wituiams. Thank you, Senator. 

Senator Hozy. You may proceed, sir. 

Mr. Winitams. Because of the Texas City plant’s destructio1 
former polystyrene customers took all or a part of their styrene 
business elsewhere or built their own facilities. 

At the time of the disaster, Monsanto produced 35 percent of the 
total styrene being manufactured in the United States. 

As a result of the explosion its share of the national output dropped 
to 10 percent for the year 1947 and the year 1948. In 1949 with the 
Texas City plant back in full production, Monsanto was able to bring 
its production back to only 28 percent of the National output, but 
despite every possible effort did not approach its former position in the 
industry, 

The story of the company’s polystyrene production is the same 
oniv worse. Not only did the disaster destroy the polystyrene unit 
at Texas City along with all the styrene facilities, it resulted also in a 
Feld. curtailment of the company 's completely dependent Spring- 

\Mass., polymerization operations. And those operations which 
satan were at greatly increased cost. 

ln order to attempt to reduce the extent of its loss from the disaste1 
and to fill as many of its polystyrene sales commitments as possible 
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until the Texas City plant was rebuilt and in operation again, Spring- 
field was forced to purchase as much styrene as it could obtain in the 
open market here and in Canada at prices well above what it cost 
Monsanto to manufacture the material at Texas City. Yet even at 
higher prices it could not satisfy its requirements. The loss in gross 
profits to the company through the purchase of materials at these 
excessive costs amounted to more than $2,000,000 in 1947, and more 
than $1,250,000 in 1948. 

But that is only the smaller part of the polystyrene loss. At the 
time of the Texas City disaster Monsanto manufactured approximately 
58 percent of the total national annual rate of polystyrene about 
115,000,000 pounds. 

As a result of the disaster, however, the company’s percentage of 
the total United States production dropped to 29 percent in 1948 
After getting Texas City back into production Monsanto’s share of 
the total produced rose to only 32 percent in 1949—or 26 perce: 
short of the predisaster figure of 58 percent. 

Senator Kerr. What was the national output in 1949? 

Mr. Wiitrams. 1949 approximately 200,000,000 pounds. 

Senator Kerr. Then your total production was almost back to tly 
other level. 

Mr. Wiitrams. That is right. 

Our total production in 1949 was back up to the level of the dis- 
aster period but the industry had risen 

Senator Kerr. Your reduced percentage was due in part to th 
over-all production going forward so rapidly. 

Mr. Wittrams. That is part of the case, sir. But had the disaste 
not occurred, we would have increased our production in keeping with 
the industry, and we feel it would have kept our total percentay: 
participation at the level that it was at the time of the disaste1 
because at the time we were rebuilding this destroved plant, our 
manpower would have been used in building additional facilities. 

Senator Kerr. Yes, sir 

Mr. WitiraMs. It is aiaale reasonable to assume that at tly 
least Monsanto would have maintained its position in the styrem 
and polystyrene industries from the date of the disaster in 1947 

through the balance of the base period years. Its normal stvren 
sales, without the catastrophe, would have totaled $36,750,000 fo 
the vears 1947 through 1949, instead of $20,250,000 which thi 
actuaily were due to the disaster. 

Monsanto’s normal polystyrene sales for the same years likewisi 
absent the catastrophe, would have been $69,700,000 rather tha 
depressed actual sales of $40,500,000. In point of fact, polystyren 
production has never caught up with the demand since it first be- 
came generally available to the public. 

Senator MILLIKIN. [ may have missed part of the testimon) 
What is polystyrene? 

Mr. Wixiurams. Polystyrene, sir, is a plastic material used in th 
plastics industry for injection molding, in the making of such items 
as refrigerator parts, radio cases, housewares and many, many othe! 
items. It is one of the newest and one of the most rapidly growi! 
plastic materials, 

Senator Mitir«krn. Thank you very much. 
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Mr. Witriams. As a result of being an innocent victim of the 
worst industrial eer in our country’s history, Monsanto’s 
net sales for the vear 1947-49 averaged $150,000,000, $12: 500,000 per 

‘ar less than the Vv P iran normally have been. Its net income be- 
a taxes averaged $26,850,000 for each of those three base period 
vears instead of normal average net income of $33,000,000 had the 
disaster not occurred. 

Monsanto’s excess profits tax credit based on normal base period 
earnings, without the devastating effect of a catastrophe like Texas 
City would have been $31,500,000. However, the maximum credit 
of which the company can be certain under the present law will be 
only $26,000,000, or a loss of a base of $5,500,000. 

Gentlemen, in the interest of saving your time I will not read the 
balance of my memorandum, but will summarize it by saying that it 
sets forth the reasons why the relief provisions are inadequate. 

It also suggests a method by which the present law can be amended 
in order to grant appropriate relief. 

Monsanto should pay, and is quite willing to pay its just share of 
the tax burden, but we believe you will agree that it is unfairly penal- 
ized by the present law. 

Thank you very much. 

Senator Hory. Thank you very much, Mr. Williams. It is good 
to have had your testimony. 

Your entire statement will be placed in the record at this point. 

Mr. Wiiurams. Thank you, sir. 

The prepared statement of Mr. Felix Williams is as follows: 


STATEMENT BY FeLIx N. WILtiaMs, MonsSANTO CHEMICAL Co. 


Mr. Chairman and gentlemen, I am Felix N. Williams, vice president 
director of Monsanto Chemical Co. and a director of the Manufacturing Cl 
Association. You are good enough to let me discuss with you today 
under the excess-profits tax law which results in excessive and discrin 
taxes for each year of the present emergency upon those companies whicl 
Monsanto Chemical Co., suffered during the base period from a major cat: 
or disaster. 

In the spring of 1947, Monsanto’s Texas City, Tex., plant was producing st 

onomer! (which I shall hereafter call styrene) at a constantly increasing 

e styrene went not only into the peacetime synthetic rubber program; it was als 
polymerized there at the Texas City plant or shipped to Monsanto’s other poly- 

rization facility at Springfield, Mass., where it was likewise transformed int 
polystyrene and then sold to the rapidly growing plastics industry The Sprit 
field unit was completely dependent upon the Texas City plant for styrene, 
basic raw material. 

On April 16, 1947, a ship loading ammonium nitrate and other cargo at docks 
of the Texas City Terminal Railway, adjoining the Monsanto Texas City plant 
caught fire and exploded violently. Some hours later another ship, having caught 
from debris of the first, likewise exploded. These two large explosions pro- 
duced the Texas City disaster. It resulted in 560 deaths, over 1,000 personal 
njuries, and in excess of $100,000,000 of property damage The Monsanto plant 
and inventories were completely destroyed, and 147 of its trained personnel were 
killed. Others were injured, some permanently. The total measurable loss to 
Monsanto was approximately $50,000,000. 

\s a result of that catastrophe, Monsanto’s styrene production was completely 
stopped and its polystyrene output very seriously curtailed. The company 
a prodigious rebuilding effort, recommended styrene production in ! 
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Styrene monomer is formed from ethylbenzene, a chemical produced from coal tat 
rivatives. 

Polystyrene is a plastics product formed by polymerizing styrene monomer 
tion in which two or more units of a substance combine with each other to forn 


ent properties. 
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in its new Texas City plant in August 1948—16 months after the disaster. 1 


the loss of Monsanto was staggering. It did not recover from the blow during 
the rest of its base period, ending December 31, 1949. Because of the Ty 
City plant’s destruction, former polystyrene customers took all or a part of t! 
styrene business elsewhere or built their own facilities. 

Under the most favorable provision of the present law which the compan, 
certain will apply, Monsanto’s 1950 excess-profits tax credit will be only $2(- 
000,000, less than half its $55,000,000 profits before taxes for 1950. The credit 
would have been at least $31,600,000 if the Texas City disaster had not occurr 
Therefore, unless additional relief is provided, $5,500,000 of normal earnings \ 
be subject to exeess-profits taxes each year for the duration of the emergency 

At the time of the disaster, Monsanto produced 35 percent of the total annua! 
rate of 368,000,000 pounds being manufactured in the United States. As a 
result of the explosion, its share of the national output dropped to 10 percent 
the vear 1947 and 1948. In 1949, with the Texas City plant back in full produc- 
tion, Monsanto was able to bring its production back to only 28 percent of t 
national output, but despite every possible effort did not approach its vormer 
position in the industry. 

The story of the company’s polystyrene production is the same, only wors 
Not only did the disaster destroy the polystyrene unit at Texas City along with 
all the styrene facilities, it resulted also in a great curtailment of the company’s 
completely dependent Springfield, Mass., polymerization operations. And thos 
operations which continued were at greatly increased cost. 

In order to attempt to reduce the extent of its loss from the disaster and to 
fill as many of its polystyrene sales commitments as possible until the Texas 
City plant was rebuilt and in operation again, Springfield was forced to purchass 
as much styrene as it could obtain in the open market here and in Canada a! 
prices well above what it cost Monsanto to manufacture the material at Texas 
City. Yet even at higher prices it could not satisfy its requirements. The loss 
in gross profits to the company from such purchases was more than $2,000,000 i: 
1947, and more than $1,250,000 in 1948. 

But that is only the smaller part of the polystyrene loss. At the time of 
Texas City disaster Monsanto manufactured approximately 58 percent of th 
total national annual rate of polystyrene, about 115,000,000 pounds. As a 
result of the disaster, however, the company’s percentage ‘of the total Uni 
States production dropped to 29 percent in 1948. After getting Texas C 
back into production, Monsanto’s share of the total produced rose to only 32 
percent in 1949—or 26 percent short of the predisaster figure of 58 percent. 

It is certainly reasonable to assume that at the least Monsanto would hav: 
1aintained its position in the styrene and polystyrene industries from the dat: 
of the disaster in 1947 through the balance of the base period years. Its norma 
styrene sales, without the catastrophe, would have totaled $36,750,000 for thx 

ears 1947 through 1949, instead of $20,250,000 which they actually were due 
the disaster. And its normal polystyrene sales for the same years, likewis: 
absent the catastrophe, would have been $69,700,000 rather than depres: 
actual sales of $40,500,000. In point of fact, polystyrene production has never 

aught up with the demand since it first became generally available to the pub 

As a result of being an innocent victim of the worst industrial catastrophe 
our country’s history, Monsanto’s net sales for the years 1947-49 averag 
>150,000,000, 312,500,000 per year less than they would normally have be: 
Its net income before taxes averaged $26,850,000 for each of those three bas 
period vears instead of normal average net income of $33,000,000 had the disast 
not occurred. 

Monsanto’s excess-profits tax credit based on normal base period earnings 
without the devastating effect of a catastrophe like Texas City, would have bh« 
$31,500,000. However, the maximum credit of which the company can | 
certain under the present law will be only $26,000,000—and under the recent) 
passed House bill, Monsanto’s credit for base period earnings would be reduced 
to $23,400,000 for 1951 and thereafter. 

Monsanto might qualify under section 442, the relief provision dealing wit 
“abnormalities” during the base period. However, we do not believe that a 
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recumstance of such broad scope and far-reaching effect as a major catastro] 
r disaster could have been intended by the Congress as being within the s 
Section 442 gives relief to a taxpayer whose business is affec 
situations unusual in its experience, but not so extremely unlikely to o« 


so terribly devastating in the life of the average corporation as the Texas ‘ 
cat astrophe. 


f this section. 
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The Ways and Means Committee report on the excess-profits + 
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bill gives @ severe price war as an example of the kind of abnormality which would 
ensble a taxpayer to use section 442. Possibly a serious shortage of materials 
might be such an abnormality also. The conferees’ summary of H. R. 9827 cites 
physical interruptions to production, such as a fire, strike, or flood or other 
typically temporary abnormal situations. Nowhere does it appear that a major 
catastrophe of the magnitude and size of the Texas City disaster, which devastated 
a large part of the city, laid waste its industry, and caused property damage in 
excess Of $100,000,000, was in the contemplation of Congress when it enacted 
section 442. 

In any event, much will depend upon the severity or liberality of the Treasury 
Department’s interpretation of that section. The taxpayer cannot be certain of 
needed relief, 

Then, too, the credit allowed under section 442 would be measured by the 
chemical industry’s rate of return (as promulgated by the Treasury) upon the 
average of Monsanto’s total assets as of the end of each vear of the base period. 
Such a credit would be unrealistic and penalizing: Monsanto has through the 
years maintained a higher rate of return than the average of the chemical industry. 
That same higher percent of income would also have existed during all of the base 
period years had the Texas City catastrophe not destroyed the company’s plant 
and substantially reduced its over-all production and sales. A credit based on 
the customarily lower industry rate of return during any normal peacetime period 
would thus inevitably result in compounding the serious hurt which Monsanto 
suffered from the Texas City explosions. 

Therefore, without additional relief for taxpayers suffering from major catas- 
trophe or disaster, each year of the emergency Monsanto will not only pay excess- 
profits taxes on all earnings attributable to the defense program, but on at least 
$5,500,000 of its normal peacetime earnings as well. 

To remedy such an inequitable and unintended situation, Monsanto urges the 
amendment of section 435 by adding a specific alternative average base period 
net income relief formula for use when a major catastrophe has materially affected 
the taxpayer’s normal earnings during the base period. 

The standards which the taxpayers suffering from disaster must meet in order 
to qualify for relief should be high. Thus, a corporation would be entitled to 
use the benefits of the proposed relief section only if all of the following three 
tests are met: 

(1) A catastrophe or disaster wholly or substantially destroyed or rendered 
inoperative a production facility of the taxpayer having a tax basis equal 
to 15 percent or more of all the taxpayer’s production facilities; and 

(2) As a result for more than 12 months thereafter, taxpayer’s normal 
production or operation was substantially interrupted and its earnings 
materially lessened; and 

(3) Prior to the end of its base period, taxpayer replaced the destroyed 
or inoperative facility with one having at least the same tax basis. 

Having met those requirements, the corporate taxpayer would then be entitled 
to inelude in its average base period net income computed under the present 

‘tion 435 (d): 

(1) The additional income which it would have earned had its plant not 
been destroyed and had it continued to manufacture and sell during the 
balance of the base period the same portion of the total national output as 
it had at the time of the catastrophe; and 

(2) The taxpayer’s unusual and nonrecurring expenses incurred for the 
purpose of decreasing or mitigating its loss of earnings due to the disaster. 

In that way the pattern of the present law is followed. The principle of old 
section 722 is adopted, but its well-known pitfalls are avoided by spelling out 
tests for eligibility for relief and a specific formula for determining the amount of 


ene 


The memorandum which has been handed to you and which is being filed with 
» staff contains an appendix setting forth detailed language for the proposed 
amendment to section 435. An alternative to such a relief formula, if Congress 
should decide not to enact further specific relief provisions, wou 
enactment of a general relief provision similar to the old section 72 
case, however, there should be written into the law specific statutory standards 
for qualification tor relief and for measuring the scope of the relief to be allowed, 
in order to eliminate so much of the difficulty experienced under the administra- 
tion of section 722. The memo which you have before you also contains detailed 
recommendations with respect to such a general relief provision. 

Monsanto and every company like it which has suffered from a major catas- 
trophe should pay and is willing to pay its fair share of the tax burde1 However, 


’ 


the 


1 be the re- 


In such 


| 
é 


» 
\ 











1658 REVENUE ACT OF 1951 


no such company should be penalized with excessive and inequitable taxes result- 
ing in serious additiona! economic and competitive disadvantages to it. That 
result will inevitably follow the application of the present Excess Profits Ta 
Act to corporations suffering very severe setbacks due to a major disaster. Th 
Congress should, therefore, write into the law clear statutory standards for aidi: 
such taxpayers. Otherwise, the earnest congressional desire to provide adequat 
relief for taxpayers experiencing unusual and depressing circumstances would by 
frustrated and a large share of such corporations’ normal peacetime earnings w 
be subjected to an unintended and unjust tax burden. 
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NEED FOR Excess Prorits Tax Reiser To Avorw Excessive TAXATION « 
CORPORATIONS SUFFERING Major CATASTROPHE OR DISASTER 


(Monsanto Chemical Co.) 


SUMMARY 


1. In April 1947, Monsanto’s Texas City styrene production plant was com 
pletely destroyed and 145 of the company’s trained personnel were killed wh« 
two nearby ships exploded causing the Texas City disaster, America’s wors 
industrial catastrophe. The total measurable loss to Monsanto, an innocent 
victim, Was approximately $50,000,000. 


2. At the time of the disaster, Monsanto manufactured 35 percent of the tota! 


national production of styrene monomer, the basic ingredient for Buna 8S syn- 
thetie rubber and for polystyrene plasties—and 58 percent of the total nation: 

output of polystyrene plastics for the rapidly expanding plasties-fabricati: 

industry. 

3. As a result of the explosions, Monsanto’s proportion of the total nationa 
preduction dropped to 10 percent for styrene monomer and 29 percent for poly- 
stvrene., 

t. Had the Texas City disaster not occurred, Monsanto’s average base-peri: 
net income would have been $33,000,000; its excess-profits-tax credit $31,500,000, 
5. However, its excess-profits-tax credit under the present law will be only 
$26,000,000. Under the amendment proposed by the Ways and Means Con 
mittee, the eredit for base-period earnings would be only $23,400,000 for 1951 a 
thereaiter. 

6. Without additional relief for taxpayers suffering from major catastrophe 
lisaster, Monsanto will not only pay excess-profits taxes on all earnings attril 
table to the defense program, but on $5,500,000 of its normal peacetime ea 


( 








I. PROBLEM 


The 1950 excess-profits tax was intended to apply to corporate profits whi 
were swollen by the increased tempo of the war economy. Congress recogniz 
as it had in the World War II act, that its taxing provisions, no matter ! 
carefully chosen, would result in excessive and discriminatory taxation as appli 
to many corporations. Instead of providing a general relief provision for thes 
cases, similar to section 722 of the earlier statute, it prescribed rigid formulas f 
determining the amount of relief and inflexible standards in defining eligibility f 
rele! 

When queried on the floor of the Senate concerning the absence of a section 722 
Senator George said: 

“The present bill approaches the same problem but undertakes to spell ou 
relief for new corporations formed after the base period began, for depress 
industries, for companies having abnormalities, and far other corporations which we 
thought were entitled to relief. Whether the committee has gone far enough at 
whether those relief provisions will be altogether effective, of course, remains 
be demonstrated or disproved in the administration of the act.”’ 

Monsanto Chemical Co. is a striking example of the inadequacies of the presen! 
law’s relief provisions. It was a victim of the Texas City disaster, the wor: 
industrial catastrophe in American history. Yet, section 442, the section whi 
is designed to give relief to taxpayers suffering from abnormalities in their business 
fails to provide fair and adequate tax relief for Monsanto or others who hay 
suffered a great calamity. It results in the imposition of excessive and dis 
criminatory levies on corporations which are striving to overcome the devastati! 
effects of an act of God or other major catastrophe. 
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In the spring of 1947, Monsanto’s Texas City, Tex., plant was producing 
stvrene monomer ! (hereinafter called styrene) at a constantly increasing rate. 
The styrene went not only into the important peacetime synthetic-rubber 
program; it was also polymerized. at the Texas City plant or shipped to Monsanto’s 
other polymerization facility at Springfield, Mass., where it was likewise trans- 
formed into polystyrene and sold to the rapidly growing plastics industry.2. The 
Springfield unit was completely dependent upon the Texas City plant for styrene, 
its basic raw material. 

The Texas City Disaster 

On April 16, 1947, two ships were loading ammonium nitrate and other cargo 
at docks of the Texas City Terminal Railway, adjoining the Monsanto Texas 
City plant. Monsanto had no interest in the ammonium nitrate, the ships or 
the docks. One of the ships caught fire and exploded violently. Some hours 
later the other ship, having caught fire from debris of the first, likewise exploded. 
These two large explosions produced the Texas City disaster. It resulted in 560 
deaths, over 1,000 personal injuries, and in excess of $100,000,000 of property 
damage. The Monsanto plant and inventories were destroyed, and 145 of its 
trained personnel were killed. Others were injured, some permanently. The 
total measureable loss to Monsanto was approximately $50,000,000. 

As a result of the Texas City disaster, Monsanto’s styrene production was 
completely stopped and its polystyrene production very seriously curtailed. 
The company, after a prodigious rebuilding effort, recommenced styrene produc- 
tion in a small way in its new Texas City plant in August 1948—16 months after 
the catastrophe. But Monsanto’s loss of position in the competitive markets 
was staggering. It has not yet recovered from the blow. Because of the Texas 
City plant’s destruction, former polystyrene customers took all or a part of their 
styrene business elsewhere or built their own facilities. Despite an intense 
rebuilding program and energetic efforts to maintain production and sales of 
polystyrene in the Springfield plant of the company, Monsanto was unable to 
overcome the seriously deterring effects of the Texas City catastrophe during 
the balance of its excess-profits-tax base period ending December 31, 1949. 

Under the most favorable provision of the present law which the company 
is certain will apply, Monsanto’s 1950 excess-profits-tax credit will be onl 
$26,000,000, less than half its $55,000,000 profits before taxes for 1950. The credit 
would have been $31,500,000 if the Texas City disaster had not occurred. Unless 
additional relief is provided, therefore, $5,500,000 of normal earnings will be 
subject to excess-profits taxes each vear for the duration of -the emergency. 

Certainly Congress did not intend to place a corporation which has suffered 
from a catastrophe of major proportions under such serious additional economic 
and competitive disadvantages and subject such a large share of its normal 
peacetime earnings to an inequitable and unjust tax burden. In fact, it appears 
from the legislative history of the excess-profits-tax law that Congress desired 
and earnestly sought to provide adequate relief for taxpayers experiencing 
inusual and peculiarly depressing circumstances. 

Senator George on the floor in the closing debate on the bill with particular 
reference to the absence of a general relief provision such as section 722 confirms 
our belief: 

‘Whether these formulas (the new relief formulas) will adequately meet these 
situations, of course the committee cannot say. We only express the hope that 
they will, and we have taken the extraordinary step of providing for the rewriting 
of this bill by the end of December 1952, in order that we may meet the problems 
which, through experience, are then presented to us in a clearer light in the 
very brief hearing the committee was able to hold on this bill.” 

This memorandum is submitted to demonstrate that the rigid and exclusive 
formulas provided in the Excess Profits Tax Act of 1950 do not adequately meet 
major catastrophe and disaster situations, which seriously affect the 
a corporate taxpayer. Additional relief provisions are required if Con; 
avoid an unintended inequity in this, and, no doubt, a good number of 
were either the rules of eligibility or the extent of the relief provided resul 
taxing as excess profits an undue and excessive percentage of 1 al 


Such provisions need not await a rewriting of the bill at the end 
1952. They should be provided now to meet the basic intent and desir 


Styrene monomer is formed from ethyl benzene, a chemical produced from 
itives 


Polystyrene is a plastics product formed by the polymerization of styrene 


the reaction in which two or more units of a substance combine with each other to 
i different properties. 
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Il. UNFAIRNESS OF THE 1950 EXCESS-PROFITS TAX LAW AS APPLIED TO MONSANTO > aster an 
CHEMICAL CO. ; Texas ¢ 

. ° . styrene 

The extent of Monsanto’s loss of earnings due to the Texas City disaster, and Monsan 
the failure of the present relief provisions to make adequate adjustment in th: to the ¢ 
company’s tax credit for the effects of the catastrophe, demonstrate conclusivel) S 6nd mo 
the unfairness of the provisions of the present law. Normal earnings which ~ But t 
Monsanto would have had in 1947, 1948, and 1949, had not its plant and personne! Texas ( 
been lost in the disaster, are being treated as excessive: the resulting tax under of abou 
the 1950 act is inequitable and unjust. 8 perce 
Styrene of the t 
It WAS « 
Monsar 
way fro 


] t 


The principal products which result from styrene, namely synthetic rubber and 
polystyrene plastics, have become generally available to the public anly sine 
World War II. To meet constantly increasing demands for styrene and poly- 
styrene, as well as for all of its other products, Monsanto invested more tha 
$107,000,000 in buildings and equipment during the base period, more thar 
doubling its plant and facilities During the same period its sales rose fron 
$86,000,000 to $160,000,000, an increase of 86 percent. 

The styrene portion of its business, however, went in the opposite direction du: 
to the Texas City disaster. 

Prior to the explosions on April 16, 1947, Monsanto was producing at Texa 
City 35 percent of the total national production of styrene. The company 
plant was rebuilt and put into limited operation in August 1948. Because of th 
disaster, Monsanto’s share of the national production was only 11.8 percent 
1947, and only 10 percent in 1948. In 1949, its production amounted to 28 per 
cent of the national total, but despite every possible effort did not approach its 
former position in the industry. 

The following tabulation shows what happened to Monsanto’s styrene produ 
tion as a result of the disaster: 


Styrene monomer (in pounds 
Monsant rhe 
percent lur 
a ’ auring 
Total national Monsanto nationa : = : 
production production | the Te 


92, 000, 000 32, 000, 000 
311, 000, 000 37, 000, 000 
377, 000, 000 37, 500, 000 
390, 500, 000 110, 000, 000 


Monsanto’s actual styrene sales reacted accordingly. They are shown beloy 


in comparison with Monsanto’s normal sales, had the catastrophe not destroyed th: 
plant, based upon the regsonable assumption that the company would conti: 
to obtain its pre-Texas City disaster share of the national market: 


Monsanto Monsant 
actual net normal net 
sales sales 


t quarter 1947_. a _...| 1. $2, 500, 000 | 2. 500, 04 
047 3, 000, 000 | 7, 500 
r 1948 4, 250, 000 9, 25 
13, 000, 000 20, 000 


Monsanto’s actual sales of styrene for the first quarter of 1947, when annualized, would result in sak 
$10,000,000 for 1947, in contrast with actual sales of $3,000,000 for the year. 


Polystyrene 

The Texas City disaster destroyed not only Monsanto’s styrene plant, but 
also its polymerization facilities at Texas City. In addition, the operation of its 
Springfield, Mass., polymerization facilities, which depended upon Texas City for 
its basic raw material, were greatly curtailed; those operations which continu 
were at greatly increased cost. 

Monsanto is one of a highly competitive group of producers who vie for positio: 
as chief supplier in the rapidly expanding polystyrene plasties fabricating indus 
try. In order, therefore, to attempt to reduce the extent of its loss from the dis 
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aster and to fill as many of its polystyrene sales commitments as possible until the 
Texas City plant was rebuilt and-in operation, Springfield was forced to purchase 
styrene in the open market here and im Canada at prices well above what it cost 
Monsanto to manufacture the material at Texas City. The loss in gross profits 
to the company from this additional source was more than $2,000,000 in 1947, 
and more than $1,250,000 in 1948. 

But that is only the smaller part of the polystyrene loss. At the time of the 


lexas City disaster, this country was producing polystyrene at the annual rate 
of about 115,000,000 pounds, and Monsanto was manufacturing approximately 
58 percent of it. As a result of the disaster, however, the company’s percenta 

the tetal national production for the balance of 1947 dropped to 41.5 percent 
It was only 29 percent in 1948. After getting Texas City back into production, 


Monsanto’s share of the total produced rose to 32 percent in 1949—still a long 
vav from the predisaster figure of 58 percent. 
It is reasonable to assume that Monsanto would at the least have maintained 
its position in the polystyrene industry during the balance of the base period 
ars Its normal sales, absent the catastrophe, would have been as shown in 
» last column of the tabulation set forth below: 


Styrene and styrene derivative polymers and copolymers fo 


| 
Total 
national 
production 
(pounds 


Monsanto | Monsanto 
production | percent of 
(pounds national 


Monsanto 
loss in 
LTOSS 
profits 
juarter 1947 22,000,000 | 12, 700, 000 5 § TOO ) 700. 000 
nd to fourth quarters 1947_| 74, 500,000 | 31,000, 000 41.5 | $2,000, 000 300, 000 12. 500. OOF 
r 1947 06, 300, 000 41, 600, 000 43 2, 000, 000 0) ) 16, 200, 00% 
r 1948 145, 300,000 | 42, 800, 000 5, 200, 000 5 25, 000, 000 
1949 179, 400,000 = 58, 300, 000 6,000,000 1 


The following table shows what the company’s normal net sales anc 
luring the base period would have been, had the company not been 
the Texas City catastrophe: 


S384, O00, O00 Sy, OOD, OOO 
136, 000, 000 144. 000, 000 
53, 500, 000 170, 500, 000 
160, 500,000 | 173, 000, 006 
150, 000, 000 162, 500, 000 


ut let us see what credit is allowed to Monsanto under the 
Profits Tax Act 

Inadequacy of the earnings credit (sec. 435 (d)’ 

This credit is based primarily upon the average net income of the best three 
f the base period years, 1946 to 1949. The credit which Monsanto would get 
nder this section is only $26,000,000, as compared with a credit of $31,500,000 
based on the average net income of the three best normal vears in the base period, 
had the Texas City disaster not occurred.* 


Inadequacy of the invested capital credit (sec. 486 


Monsanto’s credit based on invested capital is an even poorer 

earnings. It would be only $11,000,000, despite the fact that the company 
erage base period net income for 1947 through 1949, had the Texas City cats 
phe not occurred, would have been in excess of $33,000,000 The 
ested capital credit amounts to a return of only 6 percent before 
y 3.5 percent after normal and surtax of 42 percent—upor 


$< 


rr 1951 and subsequent years the credit attributable to base period ear: 
10,000 to $23,400,000 under the amendment proposed by the Way 
Revenue Act of 1951. This amendment allows only 75 percent instead 
me of the three best base period years 
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equity and borrowed capital. It goes without saying that such a low rate of 
return is entirely unrealistic for a dynamic chemical company creating new 
products and developing broad new markets and demands. It is also obvious 
that this method for determining the tax credit does not result in a fair and 
reasonable standard of normal earnings for the taxpayer who is experiencing any 
business growth. 











(c) Inadequacy of the relief provision based on abnormalities during base period 
(sec. 442) 

Monsanto might qualify under this section on the ground that its normal 
production, output or operation was interrupted or diminished because of the 
oecurrence during its base period of an event unusual and peculiar in its exp 
rience, i. e., the Texas City disaster. Or it may qualify on the ground that 
business was depressed because of temporary economic circumstances unusual ir 
its experience, again resulting from the disaster. Certainly the abnormalit 
affected Monsanto well in excess of 12 months. 

However, we do not believe that a circumstance of such broad scope and far 
reaching effect as a major catastrophe or disaster could have been intended by 
the Congress as being within the scope of this section when it enacted the 1950 
excess profits tax law. Section 442 was designed to give relief to taxpayers whos: 
business is affected by situations unusual in its experience, but not so extremely 
unlikely to occur or so terribly devastating in the life of the average corporation 
or in a community’s history—as the Texas City catastrophe. The House Way: 
and Means Committee report on the excess profits tax bill gives a severe pric« 
war as an example of the kind of abnormality which would enable a taxpayer 
to use section 442. Possibly a serious shortage of materials might be such a: 
abnormality also. The conferees’ summary of H. R. 9827 cites physical inter- 
ruptions to production, such as a fire, strike, or flood or other typical temporary 
abnormal situations. Nowhere does it appear that a major catastrophe of the 
magnitude and size of the Texas City disaster, which devastated a large part of 
a city, laid waste its industry, including the Monsanto plant, killed 560 people, 
injured over 1,000 more and caused property damage in excess of $100,000,000 
was in the contemplation of Congress when it enacted section 442 to give relief 
for abnormalities during base period. 

In any event, much will depend upon the severity or liberality of the Treasury 
Department’s interpretation of section 442. The taxpayer cannot be certain of 
needed relief. 

Then, too, the credit allowed would be measured by the chemical industry's 
rate of return (as promulgated by the Treasury) upon the average of Monsanto’s 
total assets as of the end of each year of the base period. The company’s credit 
under this section would be only $28,500,000 as compared with normal averag« 
earnings before taxes of $33,000,000 for the years 1947 through 1949, had the 
catastrophe not destroyed Monsanto’s Texas City plant. Certainly a credit of 
$28,500,000 would be most unrealistic and inadequate, even if the company 
were certain to obtain it. Such a base would result in an excessive and discrim 
inatory excess-profits tax upon normal earnings of the taxpayer. 





































III. PROPOSED ADDITIONAL RELIEF PROVISIONS 
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The Monsanto case is unusual, but certainly not unique. There are other 
corporate victims of the Texas City disaster—and certainly many victims of other 
catastrophes. But, fortunately, disasters and catastrophes in America are as 
few in number as they are serious and far-reaching in their economic consequences 
upon the corporations which are unfortunate enough to have to bear the brunt 
of them. Such corporate taxpayers are not protected by the relief provisions of 
the 1950 act. In order not to prejudice them still further economically and 
competitively, they should be entitled to a credit or base reflecting their norma! 
earnings during the base period, had the catastrophe or disaster not occurred. 

Such a credit could be provided by the following pattern. It could also bi 
provided by a general relief provision similar to old section 722. 

\ recommended formula which would grant a fair and just credit to a corpora- 
tion, the victim of a catastrophe that seriously affected its earnings in the base 

1, is as follows: 


period, 
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a) Specific alternative average base period net income relief formula based on major 
catastrophe 
Tests.—A corporate taxpayer should be entitled to relief if 
(1) A production facility, having basis for gain or loss equal to 15 percent 
or more of all the taxpayer’s production facilities, was wholly or substantially 
destroyed or rendered inoperative by a disaster or catastrophe; and 
(2) As a result, for 12 months or more the taxpayer’s normal productio! 
or operation was substantially interrupted or diminished and its earnings 
materially lessened; and 

3) Prior to the end of its base period, taxpayer replaced the destroyed or 
inoperative facility with one having at least as great a basis for gain or loss. 
redit.—Add to the average base period net income computed under sectio 
d) the sum of: 

1) Taxpayer’s rate of return on the products manufactured in the 
destroyed or inoperative facility (expressed as a percent of their sales prices 
times the difference between taxpayer’s actual dollar sales of such prod icts 
during the balance of the base period and the sales which it would have made 
if taxpayer had continued to produce and sell the same portion of the total 
national output as it had at the time of the disaster or catastrophe; and 

2) Taxpayer’s loss of profits resulting from unusual expenses ine 

as a result of the facility’s destruction or being rendered inoperatiy 
the purpose of preventing still further loss of profits. 


h) General reli } provision 


An alternative to such a formula, if Congress should decide not to enact 
specific relief provisions, would be the reenactment of a general re 
similar to section 722 of the World War IT excess-profits tax. 

To eliminate the administrative difficulties which have great 
disposition of cases under that section, however, it is reeommende¢ 
review the rulings and policies of the excess-profits-tax council anc 
clarifications of its intent. 

One of the primary lapses in seetion 722 has bee: J 
of the taxpaver and the Government, in reaching a final administrative det 
tior Any reenactment should require the filing of claims under the new 
within 1 vear of the due date of the return for the year involved, thus reat 
taxpayer to act promptly.‘ It should also require a final administrative 
termination upon the claim within 1 vear of its filing. Thus, if the taxpaver 
satisfied with the credit allowed, it can go promptly to the Tax Court lt must 
recognized that an excess-profits tax is an emergency measure 
does not permit of processing in the normal course. 

Most important, however, in order to reduce administrative judgment to a 
minimum, there should be written into the law statutory standards for qualifica- 
tion for relief and for measuring the scope of the relief to be allowed. In the case 
of corporations which have suffered very severe set-backs due to a major catastro- 
phe or disaster, for example, such statutory measurements should include tests 1 
letermine whether a substantial part of the corporation's productive facilit ic 
affected, whether the destroyed or inoperative facility was replaced by on 
at least the same cost basis, and the length of time the effect was felt 
corporation on both its operations and its earnings. The tests would be 
to those in the proposed alternative relief formula based on major catastrophe 
Any taxpayer meeting all of these standards would qualify for relief, at 
presumptively. Administrators of the law would also be guided bv thes 
ards in granting relief to other taxpayers not able to meet them all. 

lhe amendment should also provide that the taxpayer who qualifies and 
all the standards prescribed in the catastrophe formula would be permitted to 
include in its average base period net income credit, the earnings which it would 
have had on its share of the total national production of those products made in 
the destroyed plant, had the catastrophe not occurred. 

Likewise, statutory standards for unusual “growth’? companies to meet for 
needed relief should also be spelled out in the amendment. For example, a 
company which, during the base period, more than doubled its plant facilities and 
increased its sales and its net income by more than 50 percent, nas certainly 
evidenced extraordinary growth deserving of relief bevond any now provided 
in the present law. 


* Or 1 year from the adoption of the provision, whichev 
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Monsanto’s plant more than doubled in value from January 1, 1946 ($70,000 
000), to December 31, 1949 ($155,000,000). Despite the telling effect of : 
Texas City disaster, the company’s net sales for 1950 ($200,000,000), duly a 
counted for the influence of the Korean War, exceeded by more than 100 perc 
its average net sales for the years 1945 and 1946 ($97,500,000). And aga 
despite the loss of its plant and some of its trained personnel in the explosic 
Monsanto’s net income for 1950 ($43,500,000), likewise discounted, was more t} 
50 percent above its average base period net income ($26,000,000). 

Certainly, any general relief provision similar to section 722 should inclu 

help for a taxpayer whose extraordinary growth is established by showing t 
(a) during 1946 through 1949 it doubled the unadjusted basis of its plant 
facilities; (b) twice its net sales for the period January 1 to June 30, 1950, 
50 percent or more above its average sales for 1945 and 1946; and (c) either 
twice its excess-profits net income from January 1, 1950, to June 30, 1952. 
(ii) its “‘weighted excess-profits net income”’ for its first excess-profits-tax taxa} 
vear, is 50 percent or more in excess of its average base period net income. 

The credit for such remarkable growth should be based on the level of earnir 
reached at the end of the base period, as in the case of the “new product” r 
section (sec. 435 (e)). 

Thus the base for taxpayers who have reached such a new high level of sai; 
and income at December 31, 1949, would be 85 percent of either (1) twice 
taxpayer’s excess-profits net income for the first 6 months of 1950, or (2 
‘weighted excess-profits net income”’ for its first excess-profits-tax taxable vear 
at the taxpayer’s election. 

In both the major catastrophe and the extraordinary growth situations, 
general relief provision would impose excess-profits taxes only on those ear: 
in excess of the fair and just reconstruction of normal earnings. Taxpayer 
would thus be permitted to show that a greater level of earnings would have bee: 
reached, as under section 722. 

Similar formulas should be prescribed to establish standards of qualificat 
and scope of relief for the other changes in business encompassed by the sect 
Such standards for qualification and for reconstruction should eliminate to a very nam 
great extent the administrative difficulties encountered under section 722. Pisg 


Inec.. 


pol 
PROPOSED AMENDMENT PROVIDING RELIEF FROM MAJOR CATASTROPHE OR DISAS R law 


APPENDIX 


Section 435 should be amended by adding the following new subsection: you 


h) AVERAGE BASE PERIOD NET INCOME—ALTERNATIVE BASED ON MAJO! TI 
ASTROPHE. Exec 
1) TAXPAYER TO WHICH SUBSECTION APPLIES—A taxpayer shall be entitled S 
to the benefits of this subsection if the taxpayer commenced business before 1 s 
beginning of its base period, and if enul 
\) During or immediately prior to the taxpayer’s base period a | to tl 
duction facility or facilities of the taxpayer, having an adjusted basi Kx 
determining gain or loss equal to or in excess of 15 per centum of the adjust eom 
basis of all of taxpayer’s production facilities, were wholly or substant | 
destroyed or rendered inoperative by disaster or catastrophe; and At t 
B) Asaresult, for a period in excess of twelve months taxpayer’s norma man 
production, output or operation was substantially interrupted or diminis of di 
and its earnings were materially lessened; and 

C) Prior to the end of taxpayer’s base period, the construction or ac 
sition of a new facility or facilities for the production of the same prod 
or products was commenced by the taxpayer, and the adjusted basis 
determining gain or loss for such new facility or facilities was equal to 01 
excess of the adjusted basis of the former facility or facilities at the tim: 

destruction or being rendered inoprative. 
2) ComputTaTion.—The alternative average base period net income all . 
der this subsection shall be determined as follows: Fran 
“(A) By computing (in the manner provided by the second sentence of In 
subsection (d) (1)) the excess profits net income for each month in the ba E prod 
period, 
“(B) By computing (in the manner provided by the second sente1 
subsection (d) (1)) the ‘additional excess profits net income’ for each m share 
in the base period commencing with the month in which the facility Fran 


creat 
who 


facty 
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destroyed or rendered inoperative. For the purposes of this subparagraph, 
the ‘additional excess profits net income’ shall be the sum of 
“‘(i) The taxpayer’s normal net income from the sale or disposition 
of such product or products during the twelve months preceding the 
catastrophe, expressed as a percentage of the sales price of such product 
or products, multiplied by the difference between taxpayer’s actual 
dollar sales during the balance of its base period and the dollar sales 
which it would have had during such period if taxpayer had continued 
to produce and sell the same proportion of the total national output of 
such product or products as it produced and sold at or shortly before the 
time of the disaster or catastrophe; and 
‘(ii) The taxpayer’s unusual and nonrecurring costs and expenses 
wma as a result of the facility's destruction or being rendered in- 
operative and for the purpose of decreasing or mitigating taxpayer’s 
resultant loss of earnings. 

“(C) By adding the amount ascertained under subparagraph (B) for each 
month to the amount ascertained under subparagraph (A) for the same 
month. 

“(D) By computing (in the manner eer by subsection’ 
alternative average base period net income 


Senator Hory. John W. Hanes. 
Give your name and your connection. 


STATEMENT OF JOHN W. HANES, PRESIDENT, ECUSTA PAPER 
CORP., ACCOMPANIED BY WALTER F. O’CONNELL, ACCOUNT- 
ANT 


Mr. Hanes. Mr. Chairman, and members of the committee, my 
name is John W. Hanes. I am president of Ecusta Paper Corp., 
Pisgah Forest, N. C., a wholly owned subsidiary of Olin Industries, 
Inc., of which I am vice president, and I appear before you today to 
point out a very serious inequity existing in the excess-profits-tax 
law of 1950 which I am convinced resulted from the shortness of time 
you had in which to adopt this important legislation. 

The inequity is brought about by the relief provisions of the 
Excess Profits Tax Act. 

Specifically, it affects companies which have invested capital in 

entirely new ventures, This inequity is of the gravest importance 
to the Ecusta Paper Corp. 

Ecusta has been manufacturing cigarette paper since 1939. The 

mpany operated at full capacity until the middle of the year 1949. 
At that time production was curtailed because of the resumption of 
manufacture by foreign cigarette-paper mi anufacturers and the lack 
of dollar credits of the many of Ecusta’s foreign customers. This 
created a pool of unemployed workers in Transylvania County, N. C 
who were highly skilled and very desirous of obtaining employme nt. 

Senator Miiurkin. May I ask from what countries does this type 
of paper come? 

Mr, Hanes. This cigarette paper was originally made France, 
Senator; until 1939 the largest portion of our cigarette paper came from 
Kr: ance, 

In that year we developed a method of using an American farm 
product, flax fiber, for the manufacture of pulp from which to manu- 
facture cigarette paper, and since that time we broug nl the largest 
share of that cigarette-paper business to this country instead of 
France, as it was formerly. 
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Senator Kerr. What market for the paper exists in the United 
States? 

Mr. Hanes. The market, the total market for cigarette paper, th: 
largest market, of course, is in the United States. We manufactur 
in point of tonnage—it is very small compared to other paper manu- 
facturers—the tonnage in this whole country of cigarette paper is 
somewhere in the neighborhood of 30,000 tons a year. 

Senator Kerr. Considerably over half of the world market is here: 
is it not? 

Mr. Hanes. I would assume so, of course, but I do not have that 
figure accurately in mind. I would assume that more than half o! 
it is here. 

a I said, we had quite a group of unemployed people at that part 

North Carolina, due to our cut-back, and in an effort to fill this 
need, coupled with our desire to enter the cellophane field, the Ecusta 
expansion program became a reality. 

In November 1949 we entered into a legally binding contract with 
du Pont to manufacture and sell cellophane. Negotiations for th 
contract commenced as early as October 1948 and, as soon thereafter 
as the mechanical details could be penne out, namely, March 1950, 
Ecusta commenced construction of a cellophane plant, involving a 
large investment, adjacent to its ¢ igarette-p uper plant. 

The cellophane plant, to contain nine casting machines, was con- 
structed under the guidance of du Pont engineers. The plant is at 
the present time almost complete and, in fact, about one-half of the 
machines are successfully producing cellophane. The production of 
cellophane at Ecusta is the culmination of long and carefully laid 
plans. The sale of cellophane to customers commenced in June of 
this vear, 1951. 

When we were arranging the financing of the investment in buildings 
and machinery, together with the necessary working capital, th 
corporate-tax rate was 38 percent, and none of us could foresee o1 
even dreamed of another harsh and complicated excess-profits-tax law 

Section 443 of that law was enacted to provide relief for corporations 
which had made substantial changes in their products or their services 
during the base period. The relief in our case is necessary, for other 
wise all earnings attributable to cellophane would automatically be 
taxed at the excess-profits-tax rate. 

Certain specific gross receipts and net income tests are provided, 
which are designed to preclude routine or ordinary business changes 
from the benefits of the relief section. 

These tests are reasonable and they do separate the normal change 
from the substantial change. Because of its cellophane operation 
Eecusta will meet each and every one of the requirements for sub- 
stantiality. However, section 443 now provides that the change in 
product must have occurred prior to the end of the taxpayer’s bas 
pe riod. 

The end of our base period is December 31, 1949. But we did not 
actually commence the manufacture and sale of cellophane until June 
1951. Bear in mind, however, that we commenced negotiations for 
the cellophane contract in October 1948. 

By November of 1949 the contract with du Pont had been executed 
and arrangements for financing had been completed. These care- 
fully laid plans obviously were in no w av related to an inflated econ- 
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me brought about by the Korean invasion, which occurred on June 

1950, 7 months after our commitments were made. At the time 
7 ‘the Korean invasion we had invested more than $5 million in the 
cellophane venture. It is therefore clear that the entire project was 
conceived and was well on its way to reality before many of us knew 
anything about a country known as Korea. It appears that this is 
an instance, and there may be others, where American business has 
sought out new fields, invested substantial funds providing new jobs 
for many people, and under the present excess-profits tax law all 
earnings resulting from these new ventures will be mane ted to excess 
profits taxes in addition to the high normal and surtaxes 

Gentlemen, that is unfair. And I am sure it was not your intention 
deliberately to penalize industry for being industrious. 

As I understand the theory of the excess-profits tax, its purpose is 
to siphon off corporate earnings which result from a stimulated demand 
from the war effort or directly from sales of manufactured articles to 
the various military services. 

None of us who have had business experience during World War ] 
and World War II would take exception to the theory of the excess- 
profits tax in wartime. 

However, caution must be exercised to distinguish between normal 
profits and war profits. It is my opinion—and I am sure fair minds 
will agree—that any venture conceived, arranged, and to a large 
extent actually carried out prior to the event of war—in this case 
June 28, 1950—should be treated differently from those ventures 
which are brought about as a result of the war or which are made 
possible and feasible from a business point of view because of a stimu- 
lated demand or a level of prosperity which is directly attributable 
to the war. Under present law Ecusta will not qualify for relief 
under section 443. 

The cellophane plant of Ecusta required an investment of many 
millions of dollars. Based upon the 1949 tax rate of 38 percent, the 
return on the total investment should have been approximately 15 
percent. 

Senator Tarr. You mean before or after taxes? 

Mr. Hanes. That should be before taxes. 

Senator Kerr. There would not be any difference before taxes? 

Mr. Hanes. I beg your pardon, Senator; that would be 15 percent 
aiter taxes. 

Senator Kerr. After taxes? 

Mr. Hanes. Fifteen percent after taxes; that is right. 

These are the figures which were projected by the company when it 
decided to enter into a contract with du Pont and invest a substantial 
amount of money in an entirely new venture. 

Under the House bill now before you, however, the tax rate on the 
estimated cellophane earnings before taxes will not be 38 percent but 
will be 82 percent, making the return on the investment slightly under 
5 percent—and again that is after taxes——-while a return of 16.7 percent 
for this type of operation is recognized as normal by the Excess Profits 
Tax Act. 

Senator Tarr. What choice do you have today? You have a 
choice of—your base can be 16.7 pe rcent before taxes, is that it, be- 
fore the excess-profits tax applies? 


86141—51—pt. 3 16 
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Mr. Hanes. Generally the way this operates in this case is about as Fi N 
follows: Practically all of the earnings of cellophane, superimpos: 
upon the earnings of cigarette paper, will be taxable at the maxim: 
rate of 82 percent, and even under the House bill—— 

Senator Tarr. That cannot quite be, because you get an adi 
tional—at least 12 percent return on the additional capital that wi 
into the cellophane 

Mr. Hanes. In calculating our case—— 

Senator Tarr. Twelve percent and, in fact, you get more proba! 
because of the type of business, 16.7. Is that where that 16.7 com 
in? 

Mr. Hanes. That is the normal recognized under the normal exces 
profits tax base for this industry that is the normal rate of return 

Senator Tarr. Then you do get, on this new business before t! 
excess-profits tax begins, 16.7 percent on the money you put into i! vet 
is that right? allo 

Mr. Hanes. It does not work that way in our case, Senator, and | N 
will tell you why. 6% 

Senator Tarr. Why not? BTR 

Hanes. This is a highly technical accounting question in th asse 
1d I have with me here an expert accountant who will be glad S, 
in that to you. I am sorry I cannot explain it adequatel, bec: 
is such a highly technical question. perc 
Tarr. Well, it does not affect the argument you make pa S 
[ only am trying to see how the present law operates a: pan 
1 of relief it does give in this kind of a case. I[ am on N 
o find me out. , 
Hanes. Well, in our case, Senator, it does not give us any r¢ 
whatsoever. 

Senator Tarr. It must give you relief. I cannot see what the 

Mr. Hanes. If vou would like our accountant, I would be glad 
have him explain that to you. 

Senator Kerr. Let us have the accountant come up here and 
us why. 

Senator Tarr. Tell us why vou do not get the 16.7, at least. 

Mr. Hanes. Mr. O’Connell, would you explain that? 

Senator Tarr. You figure on net 15 percent after taxes, so 
percent before taxes would not be very - 

Senator Hory. Give your name, please. 

Mr. O’Conneti. Walter F. O’Connell, certified public accounta: 

Greensboro, N.C 

The capital used to construct the cellophe une plant was contribut 
by the parent corporation of Ecusta. That provided Ecusta wit! 
capital addition, but produces a capital reduction in the same amount 
ne the parent corporation so that there is no increase in the ex: 

ofits credit for the group. 

Senator Tarr. Do you file a consolidated return? 

Mr. O’Connetu. No; we do not. 

Senator Tarr. Then, so far as the Ecusta is concerned, you co 


the other 16 percent or 12 percent? 


bor! 


Mr. O’Conneti. No; the capital was not contributed; the capi 
was advanced as a de ferred liability. 
Senator Kerr. Well, with reference to the operator, is it 1 


} 


borrowed capital or is it not invested capital? 
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Mr. O’ConneELL. It is mostly accumulated earnings and some 
borrowed capital which was borrowed prior to the end of the base 
period. 

Senator Kerr. It could not be earned capital by this corporation 
if you formed a corporation to do this job, could it? 

Mr. O’ConneEttL. It was earned by the parent or by the sub. 

Senator Hory. If it is earned by the parent, you do not get credit 
for it. 

Mr. O’ConneE tu. That is correct. 

Senator Tarr. Well, it is earned by the subsidiary. The earnings 
that you are referring to here that you are paying these taxes on are 
earned by the subsidiary. 

Mr. O’ConnELL.. That is correct. 

Senator Tarr. What you are saying is that the subsidiary does not 
get any allowance for money that is borrowed, but he does get some 
allowance. How much does it get? 

Mr. O’ConNELL. Seven hundred and eighty thousand dollars on a 
$64 million capital contribution, and the parent corporation suffers a 
$780,000 capital reduction because it is an increase in inadmissible 
assets to the parent. 

Senator Kerr. I would like to have Mr. Stam’s reaction to that 
because I think that under the law the least they could get was 75 
percent borrowed capital as though it were inve sted capital. 

Senator Tarr. What is the parent company? Is it a holding com- 
pany or an operating company? 

Mr. O’ConnNE LL. It is an operating company. 

Senator Hory. Mr. Stam, what do you say about that? 

Mr. Sram. I will have to look into the fac ‘ts; but, of course, under 
the set-up of the excess-profits tax, you get 12 percent for additions 
to capital; that is, equity capital. 

Mr. O’ConneE.tu. Accumulated after a certain date. 

Mr. Sram. That is right. And, of course, on borrowed capital you 
get 75 percent. 

Mr. O’ConNELL. On additional borrowed capital. 

Mr. Sram. Yes. 

Mr. O’Conne tt. That is right. 

Senator Kerr. On any borrowed capital, is it not, Mr. Stam? 

Mr. O’ConneExLL. On any borrowed capital; that is quite right. 

The point here is that the money invested in the ce llophane plant 
which will comprise the total assets of the cellophane operation, which 
operation is a part of the chemical industry, which should be allowed 
16.7 percent credit on the total assets. Not on the net investment. 
That, you can readily see, is considerably greater than the 9-percent 
allowance on borrowed capital minus the interest adjustment. 

Senator Tarr. 16.7 percent? I do not mean you—is that allowed 
for a new corporation? It is, is it not? 

Mr. O’ConneE tt. In the chemical industry? 

Senator Tarr. If this were a new chemical corporation going into 
the cellophane business, they get 16.7 

Mr. O’ConNELL. On the total assets? 

Senator Tarr. Total assets. 

Mr. O’ConneELL. Whether or not it was borrowed or invested. 

Mr. Stam. That is the base-period industry rate. 
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Mr. O’Connegtu. And the base-period rate is the ratio of net incom 
before taxes to total assets? 

Mr. Sram. Total assets. 

Mr. O’ConneELL. Not to invested capital. The ratio of industry 
income to net investment, capital investment, net worth of this 
industry would, of course, be substantially more than 16.7 percent. 

Senator Tarr. It would seem to us that Ecusta gets something. [| 
seems to me they get 9 percent on the invested. capital. There is 
some allowance for a base period. They are not left without a bas: 
altogether. You say in some way that is reflected by a reduction i 
the base of the parent company? 

Mr. O’CoNNELL. Yes, sir. 

Senator Tarr. Why? 

Mr. O’CoNNELL. Because the parent corporation 

Senator Tarr. You have the same money you had before, and they 
have a historical basis that they operate on, presumably. I do not 
see why it affects them. 

Mr. O’Conne LiL. The parent corporation contributed $6's million 
net to this new corporation. 

Senator Kerr. In what form? 

Mr. O’ConneE.Lt. Contributed capital. 

Senator Kerr. Did it buy common stock, preferred stock, deben- 
tures; or did it loan it the money? 

Mr. O’Connewt. It bought common stock. 

Senator Tarr. For the cellophane thing or before that? 

Mr. O’ConneLL. It bought the stock of the cigarette-paper plant 
and then added additional capital to it, which increased its invest- 
nent in the subsidiary. 

An increase in an investment in the stock of another company is 
an increase in Ee le assets which results in a capital reduction 

Senator Tarr. Capital reduction; but, of course, if they are operat- 
ing on a historical basis it does not affect them at all, if they are operat 
ing on a basis of historical earnings. 

Mr. O'CONNELL. Oh, ves; it does. Yes; it does. The averag 
earnings of the parent company are computed, and a credit is dete 
mined, and 12 percent of any increase in inadmissible assets after t 
commencement of the excess-profits tax period is a reduction of thi 
earnings credit as well as 

Senator Tarr. Is that so, Mr. Stam? 

Mr. Sram. Yes 

Senator Tarr. How does that work? 

Mr. Sram. You see, the parent is giving up something. 

Mr. O’CoNNELL. Has a reduction. 

Mr. Sram. So that they have their capital reduced. 

Mr. O'CONNELL. So, therefore, the picture at Ecusta gives us the 
base-period earnings of the c¢ igarette-paper operation plus a $780,000 
capital addition; at the same time the parent corporation has its earn- 
ings credit minus $780,000, so that when you look at the group you 
have the cigarette-paper base-period earnings and the parent company 
base-period earnings. Now we have a brand-new operation and no 
excess-profits credit whatsoever. Also in this instance, because of the 
substantial credit allowed for cigarette paper, the cellophane proiits 
added to regular income would not bring into play the over-all limita- 
tion. We will fall just beneath the over-all limitation so that every 
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dollar of profit from our cellophane operation will be taxed at 82 
percent. 

Senator Tarr. Assume that you make the same money on the 

cigarette paper that you made before you gave up the foreign trade. 

Mr. O’ConneE.L. It would be substantially the same. 

Mr. Hanes. We have increased, Senator—lI think it is fair to say 
it is not all cigarette paper. We have been manufacturing other types 
of paper. 

Senator Tarr. What remedies do you propose? 

Senator Kerr. Senator, before you go to that, I would like to see 
if we can get a picture because I am like you, I do not understand it. 

Senator Tarr. My mind is a little hazy. Perhaps if we can see 
what the remedy is, then we can see what we can do. I do not see 
how we are going to meet the situation that you suggest. 

Mr. O’ConneE LL. Here is the remedy, Senator. This change in 
product—and it is a change in product under the law because it meets 
these necessary tests, that is, that more than 40 percent of the gross 
receipts will result from the new product, and the excess-profits net 
income will be more than 125 percent of the base-period average. 

However, the change was not made by the end of the base period, 
and our point is that we legally bound ourselves to make this change 
although the change did not become a reality until June 1951. But 
it was not something which resulted from the war; it was something 
that we commenced negotiations on 

Senator Tarr. What you want to get the advantage of is what 
finally results when vou get this 

Mr. O’ConneE tu. To allow us to pull back this change which oc- 
curred in June 1951, as though it occurred in our base period, and to 
allow us 16.7 percent of the total assets operating for Ecusta on 
cellophane and cigarette paper, give up our cigarette-paper earnings 
and have an entirely new credit. 

Senator Horny. And vou ask that the contract relation date back 
to that period? 

Mr. O’ConNELL. Yes, sir. A very definite commitment was en- 
tered imto in November 1949, negotiations for which commenced 
13 months earlier. 

Mir. Hanes. Senator, may I go back just 1 minute in answer to 
your question as to what would give us relief in this specific case? 
What would give us relief would be changing the date to the Korean 
War, which would adequately serve us, instead of making 

Senator Tarr. I know that. I want to see what the relief was 
that it would give you. It writes you into a class of new companies, 
considered entirely new, that get a brand-new ¢ redit based on industry 
earnings; which industry earnings, by the way? 

Mr. O’'Conne.u. Chemical—it would be chemical. 

Senator Tarr. Cellophane and paper both, they are different. 

Mr. O’Connetu. Cellophane, when we are in full production, will 
comprise more than 50 percent of the gross receipts of the changed 
company. 

Senator Tarr. So you want to have that 16.7 applied to the paper 
business as well as the 

Mr. O’ConneE .t. Incidentally, the paper business. 

‘Senator Tarr. Are the earnings more than that now? 

Mr. O’ConneE t. It is earning more than that. 
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Senator Tarr. You mean the base is more than—— 

Mr. O’Connetu. The base-period rate is 18.1 for paper. 

Mr. Hanes. 18.1 m paper. 

Senator Tarr. Is that what you use now or are you using historical 

Mr. O’Conne tu. We are using our actual average earnings. 

Senator Kerr. Which is 18 percent. 

Senator Tarr. Which is 18 percent or more. 

Mr. O’ConneE.t. It is more than 18 percent; 18.1 percent is th: 
average for paper and pulp products. 

Senator Kerr. Let us get back to the capital structure of the new 
company for a minute. 

Mr. O’CoNNELL. Yes. 

Senator Kerr. What is it? 

Mr. O’Connetu. Ecusta is capitalized as follows: They had : 
million dollars in common stock. That stock was acquired— 

Senator Kerr. That is all right; that is immaterial. Let us get 
the capital structure. 

Mr. O’ConneE tut. They have $6% million in net contributed capi- 
tal—these are round figures, except——— 

Senator Kerr. I thought you said the parent company bought 
stock with that $6 million? 

Mr. O’ConnELL. No, sir. The parent company bought the million 
dollars par value common stock. 

Senator Kerr. For how much? 

Mr. O’Conne tt. For $18 million. Then it contributed an add 
tional $6% million net to Ecusta so that Ecusta’s balance sheet 
looked as follows: $1 million common stock, $6% million contribute 
capital, and earned surplus of approximately $7 million. 

Senator Kerr. Is this the company that- 

Mr. O’Conne tu. This is Ecusta. 

Senator Kerr. Are you not talking about the company that is t 
make the cellophane? 

Mr. O’Conne tt. Yes, sir; the $6% million capital which was con 
tributed by the parent is a capital addition and provides Ecust 
with an increase in credit of $780,000; but the $6% million having bee: 
contributed after December 31, 1949, causes a capital reduction as fa: 
as the parent is concerned. 

Senator Kerr. I understand but let us get away from the parent 
Let us stay with the company that is engaged in the new business. 

Mr. O’ConneE Lu. Right. 

Senator Kerr. There is not any way that I can see that you woul: 
be unable to reflect in your capital structure upon which your credit 
is figured every dollar that has been invested in this new compan) 
insofar as that identity is concerned— 

Mr. O’ConnEtu. Well, sir—— 

Senator Kerr. Is that correct? 

Mr. O’Connett. I do not believe it is, sir. The accumulated 

Senator Kerr. Is that not right, Mr. Stam? 

Mr. Sram. That is right. 

Mr. O’ConneELu. Accumulated earnings, Mr. Stam? 

Senator Kerr. Well, they are not accumulated earnings of this 
new company. They have to be invested capital so far as it is cor 
cerned. If it has got money that it has not earned, it has either go‘ 
it by the issuance of stock or by borrowing it or by stealing it. 
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Mr. O’ConneELL. It borrowed it from the parent. 

Senator Kerr. Then it is borrowed capital. 

Mr. O’ConneELL. It does not qualify as borrowed capital. 

Senator Kerr. If they borrowed it. There is no way for it to be 
borrowed capital if they did not qualify it. 

Mr. O’ConneELL. It does not qualify; it is not evidenced by a note. 

Senator Kerr. That does not make any difference. The note does 
not create the debt; it just evidences it. 

Mr. Hanes. Under the law it says, Senator, it does not qualify, 
and I think that is correct. It does not qualify, and if it does qual- 
ify * 

‘Senator Kerr. I know it was the purpose of this committee to 
recognize borrowed capital. 

Mr. O’ConnELL. Well, Senator, it is true that to the extent that 
any of the advances from the parent to the subsidiary which originated 
as outside borrowed capital, would provide some credit for the parent 
corporation. 

Senator Kerr. It provides 75 percent of the credit it would provide 
if it had issued stock for it. 

Mr. O’ConngELL. Right. 

Senator Kerr. Now, this committee tried to fix it so that it would 
be a hundred percent, but that was changed in the conference. 

Mr. O'CONNELL. Right. But in addition to the credit allowed on 
any outside additional borrowed capital, if this change had been ac- 
tually made by December 31, 1949, rather than when it was made 
committed to before that time, and consummated after that time 
this company would be allowed a credit, we have estimated, of about 
$4,500,000 instead of $3,000,000 as it is now allowed. 

Senator Kerr. But the point about it was, as I understood this 
witness, he said that as it was, this company had no credit and that 
every dollar it earned was subject to excess-profits tax. 

Mr. Hanes. It has not any earnings. 

Mr. O’ConnELL. It has a credit, and the cellophane earnings will 
be taxed at 28 percent. 

Mr. Hanes. | think you misunderstood me, Senator, in this 
respect: 1 just said that the cellophane earnings added to the paper 
earnings—the cellophane earnings addition would be taxed. 

Senator Kerr. You are getting into another phase of it; let us 
stay with this. 

Mr. Hanes. All right. 

Senator Kerr. This company has to have a credit base, in the 
first place, consistent with its capital structure, and consistent with 
over-all limitation of 62 percent, or 1 want to know how it is that it 
does not have it. 

Mr. O’ConNELL. Well, Senator, for one thing, $6 million of the 
accumulated earnings of this particular company— 

Senator Kerr. How can this company have any accumulated 
earnings if it just started to sell? 

Mr. Hanes. No; it is not a separate company. You are confused. 

Senator Kerr. You said it was a subsidiary. 

Mir. Hanes. The cellophane was not a separate company. 

Senator Kerr. You said it was a subsidiary. 

Mr. O’ConneE tt. It is a subsidiary, but was organized in 1939 and 
had accumulated earnings at the end of 1949 of approximately $7 
million, all of which is invested in the cellophane plant. 
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Another $61; million net was contributed by the parent corporatio 

Senator Kerr. It was not contributed; it was either loaned or they 
bought stock. 

Mr. O’ConnELL. Well, they contributed it, having previously 
loaned it. 

Senator Kerr. Mr. Stam, if this company, when it went into thi: 
new venture, had accumulated earnings of $7 million, would that | 
a part of its invested capital? 

Mr. Sram. It would get credit for that amount if it was invested 

Mr. Hanes. But the parent company would have it subtracted 

Mr. Stam. But the parent company would have it subtracted. 

Mr. Hanes. It would have it subtracted. 

Senator Kerr. It was not the purpose of the committee to hay 
more than one credit. 

Mr. Hanes. In this case on the cellophane earnings we get no 
benefit at all from the additional earnings under this excess-profits- 
tax credit. 

I think where you are being confused, Senator, if I may say so 

Senator Kerr. I can tell you that you are going to have a big job 
on your hands if you are going to accurately delineate my own con- 
fusion. I would like for you to do that. 

Mr. Hanes. Maybe I can assist. I will try. 

Senator Kerr. Have you got this clearly over there? 

Mr. Hanes. No;and it is a confusing thing; that is the reason I ha\ 
an accountant here. I am not an accountant, as you can plainly se« 

I think, though, where we are off base here for a moment is that th 
Ecusta Paper Corp. is a subsidiary, as I said, at the first line of n 
statement, of Olin Industries, a wholly owned subsidiary of Olin 
Industries. 

Now, Ecusta Paper Co. is a separate corporation organized under 
the laws of North Carolina. 

The Eeusta Paper Corp., through its own accumulated earnings 
through accumulated earnings of its parent, that is, Olin, and through 
borrowed money 

Senator Kerr. Let us get back there, because you cannot say vi 
lid something through the accumulated earnings of its parent, becaus: 

it to do that that money had to change its identity from accun 
ated earnings of the parent to the loan money or borrowed money 01 
invested money. 

Mr. O’ConneE tL. Invested money. 

Mr. Hanes. Just let us call it dollars, that is all right with 
That is fine. 

Let us just say that the parent company and the subsidiary had : 
certain number of dollars. 

They did not have enough dollars to build the cellophane plant 
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Ecusta dollars; which necessitated our borrowing the money from the 


Prudential Life Insurance Co. 

Now, that subsidiary, Ecusta, owns both the cigarette-paper man 
facturing and the cellophane manufacturing; it is not a separal 
corporation. 

The cellophane is not a separate corporation; the cellophane 
part of Ecusta. 

Senator Kerr. All right. 
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Senator Tarr. Do you mean to say that this 6 million that Olin 
Industries gave Ecusta was borrowed from the insurance company? 

Mr. Hanes. No; 1 said that they got it from three sources. They 
got it from their own earnings, from their own cash assets, their own 
dollars. 

Senator Tarr. Yes. 

Mr. Haynes. From Ecusta, from Olin, from the insurance company, 
and they were the dollars. 

Senator Tarr. Did the insurance company loan directly to Ecusta, 
or the parent company? 

Mr. Hanes. To the parent company. 

Senator Tarr. Then this parent company would not suffer this 
loss of 9 percent of the money they gave to Ecusta because they 
deduct from it what they got from—if they go out to borrow the 
money from the insurance company, they would not have a deduction 
in their base. 

Mr. O’Conneut. No, Senator; having borrowed the money from 
an outside source and being allowed the 12 percent, additional credit 
to the extent of 75 percent, despite that, had this change in product 
been a reality by December 31, 1949, we would have been allowed 
16.7 percent, not 9 percent. 

Senator Tarr. That is another question. 

This thing started out with a claim that this 9 percent was entirely 
nullified by what the parent company had to give up, and I am sug- 
cesting that is not so if the parent company borrowed the money from 
the life insurance company. 

Mr. Hanes. Well, Senator, again as a 

Senator Tarr. They do not have a corresponding loss as against 
Ecusta. 

Mr. O’ConnELL. Senator, to the extent that thev contributed cap- 
ital, they did have an offsetting loss in credit, is that not correct, 
Mr. Stam? Could not they balance against it the money they had to 
borrow in order to contribute the capital? 

Mr. Sram. I think so. 

Senator Tarr. I should think so. It means it is only—if vou had 
had unused assets that you have now disposed of, but in this case 

su went out and borrowed the money to give Ecusta the $6 million. 

Senator Kerr. I think the question before us is different from what 
I first thought it was. When I first started here, I got the impression 
that they were a company without a base. As I now see it, they are 
a company with a 9-percent base, with reference to certain capital, 
instead of the 16 percent plus base with reference to all of its capital. 
| think that is the situation. 

Senator Tarr. And a 20-percent base as to half of it. 

Senator Kerr. That is right. 

Senator Tarr. That is in the paper business, and about a 9-percent 
base on what it got from the other, and you would be better off with 
16.7 for everything. 

Senator Minturn. Mr. Chairman, [ do not think that we can 
ransack the whole field of accounting theory at this hearing. I would 
like to find out briefly and succinctly what you are trying to do and 
why. 
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Mr. Hanes. Well, Senator, the main purpose—the burden of my 
whole statement—narrows down to how to correct, and how to correc | 
it is a very simple proposition in our case, and——— 

Senator Minurkin. Let me ask you this: Are you trying to get out 
of the category of a new company? 

Mr. Hanes. No; we are trying to get out of —— 

Senator Minirkin. What are you trying to get out of? 

Mr. Hanes. Senator, we want the date for determining whether or 
not the change in product or service was affected, we want that dat, 
extended to cover the period that it took us to get into the manu- 
facture of cellophane. 

Senator Minuikin. You are trying to get a more advantageous 
earning base? 

Mr. Hangs. Yes. 

Senator Minuikrin. Is that correct? That is the whole thi 
Let us get that pegged, and let us not confuse that. 

Mr. Hanes. That is right. 

Senator Minirkin. Now, on what theory do vou want that bas 
bettered? 

Mr. Hanes. For the purpose of determining whether or not 
change in the products or services has been effected. Any substantia] 
change which the taxpayer had made or was legally committed to 
make prior to June 30, 1950, shall be deemed to have been mad 
prior to the last day of its base period. 

Senator Miiurkin. In other words, the legal commitment as 

Mr. Hanes. That would solve our problem. 

Senator Mriikin. Shall take the place of an actual operating 
base, is that correct? 

Mr. Hanes. That is correct. 

Senator Miiuikry. Under the circumstances that you have revea! 
here? 

Mr. Hanes. That is correct. 

Senator Tarr. But the statement which I questioned is in your 
statement, and that is what I cannot understand now. You say, 
“Under the House bill before you now the tax rate on the estimat 
cellophane earnings before taxes would not be 38 percent but 82 per- 
cent, making the return on investment slightly under 5 percent.” 
That is the thing that I think you would have difficulty in proving 
That is the only question that I was raising in all of this discussion. 

Mr. O’Connetu. To the extent, Senator, that money borrowed fron 
the life insurance company was used in the construction of the cello- 
phane plant, which is by no means the entire cellophane investment 
the accumulated earnings of Ecusta were about $7 million and th 
was a net capital contribution, not an advance, not a loan, of $6 
million. 

We estimate the total cellophane cost with working capital wou 
be $20 million. 

Senator Tarr. I wonder if you would just, for my information, 
me a letter explaining this sentence, how you support that. 

Mr. O’Connett. I would be glad to. 

Senator Tarr. <All right. 

Mr. Hanes. I think, Senator, that if I may be allowed to insert 
in the record a more complete statement—I have one with me 
was trying to save time and get over a lot of these details, but 
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would like to give you and I will send to each member of the com- 
mittee, and we will supplement it, Senator Taft, with a letter to each 
member of the committee, explaining and proving this statement, 
because I believe what I stated was an absolutely true fact, and we 
can support it, and if you will give us that opportunity, I am certain 
we can do it. 

Senator Horny. You may insert it in the record. 

(The document referred to follows: ) 


Ecusta Paper Corp., 
Pisgah Forest, N. C., July 27, 1951. 
Hon. Rosert A. Tart, 
United States Senate, Washington, D. C. 


My Dear Senator: I enclose herewith a letter addressed to you by our tax 
adviser, Walter F. O’Connell, and signed by him. 

This letter comes to you in response to a statement made by you during my 
testimony before the Senate Finance Committee on July 26 to the effect that 
you did not see how it was possible that our cellophane earnings could be taxed 
at 82 percent. 

[ asked for and was granted the privilege of submitting a letter in explanation 
for the record. I sincerely hope this letter, Walter O’Connell’s letter and my 
upplementary statement can be inserted in the record at the end of my testimony. 
This is highly desirable because I fear that there was some confusion left in the 
record on this point. 

If Mr. O’Connell’s letter and the brief do not completely answer all of your 
questions, I hope you will afford us the opportunity of discussing this matter 
further with you. 

With kindest regards, 

Faithfully yours, 
Joun W. HANEs. 


W. F. O’ConneELL & 
Greensboro, N. C., July 
Hon. Ronert A. Tart, 
Senate Office Building, Washington, D. C. 

My Dear Senator: In the course of a statement made before the Senate 
Finance Committee on July 26, 1951, by John W. Hanes, president of Ecusta 
Paper Corp., Pisgah Forest, N. C., he stated as follows: 

“Under the House bill now before you, however, the tax rate on the estimated 
cellophane earnings before taxes will not be 38 percent but will be 82 percent, 
making the return on the investment slightly under 5 percent, while a return of 
16.7 percent for this type of operation is recognized as normal by the excess- 
profits-tax law.” 

You asked for an explanation of this statement. Because of the complexities 
f the facts and law involved and the shortness of time we were unable to satis- 
factorily explain it to you. You then requested that I write you a letter supporting 
the statement. 

The excess-profits credit of Ecusta Paper Corp. is determined on the earnings 
basis. It is made up of 85 percent of its average base-period earnings (all from 
the cigarette paper operations) and 12 percent of a net capital addition of approxi- 
mately $6% million representing a net capital contribution from its parent. 

In November 1949 Olin Industries, Inc., borrowed $20 million from Prudential 
Insurance Co, the proceeds of which were used to buy all of the Ecusta stock for 
$18 million. At that point under present law Olin suffered a loss in excess-profits 
credit because 75 percent of the $20 million loan less 75 percent of the interest 
idjustment is exceeded by the increase in inadmissible assets of $18 million. 

The Ecusta cellophane plant was financed from 

(1) Funds representing prior years Ecusta profits. 
(2) Funds representing prior years parent company profits which were: 
(a) Contributed to the capital account of Ecusta in 1950, and 
(b) Advanced on open deferred account to Ecusta during 1950 and 
1951 

The funds under item (1) in no way affect the excess profits credit of either 

company. 
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The funds under 2 
contribution occurred after January 1, 1950. 
proximated $6,500,000 and increased the Ecusta Co. credit by 12 percent thereof 


or $780,000. 


At the 
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(a) constitute a net capital addition to Ecusta since th, 
This net capital contribution ap- 


same 


time the 


contribution 


increased the 


inadmissib|: 


assets of the parent causing a capital reduction in the same amount so that 
excess-profits credit is simply switched from the parent to Ecusta. 
increase in excess-profits credit for the group. 

The funds advanced under 2 (b) do not qualify as borrowed capital of Ecusta 


as they are not evidenced by notes. 


There is n 


If they were evidenced by notes they wou 


qualify as borrowed capital of Ecusta but would constitute a capital reduction 


the parent company in the same amount. 


If the advances were converted into contributions to capital the effect wou 
be the same as under 2 (a) above. 


Since our credits were not increased in the aggregate by 


cellophane, all cellophane profits will be taxed at 82 percent. 
In other words, Senator, our situation is similar to that of a single establish: 
company which invested its own funds (not new outside capital or outside loans 


in a new product or an expansion. 


our investment 


In such a case no additional excess-profit 


credit is allowed except under the relief sections (if it qualifies) so that all earning 
of the new operation are taxed at 82 percent. 
I trust that the above information together with the supplemental brief be 
submitted will satisfactorily answer your question. 
Respectfully submitted, 


SUPPLEMENTAL STATEMENT OF JOHN W. HANES, PRESIDENT OF 
Corp. 











W. F. O’ConNELL 





Ecusta Papt 


Ecusta Paper Corp. was organized in 1938 under the laws of the State 
North Carolina and commenced the manufacture of cigarette paper from Amer 

It has continuously manufactured cigarette pap 
also commenced the manufacture of cellophane fil: 


can raw materials in 
until June of 1951 
inder a license 


1939. 


when it 
arrangement 


with E. 1. 


du 


Pont de 


Nemours Co, 


When tl 


volume of cigarette paper production declined in the middle of the vear 1949 it 
then chief stockholders, Harry H. Straus, president of the company and John W 
Hanes, director of the company, sought some means whereby employment cou 


be found for those put out of work by the decline in production. 
Inc., has for many years been engaged in the manufactur: 
arms and small arms ammunition. 


Olin Industries, 


EXPLOSIVES, 


small 


For many years comme! 


ng as early as 1929 Olin has expended substantial funds in research work in t} 


cellulose 


field. 


During all of this time Olin was planning the manufacture 


cellophane film under their own or other American or foreign patents. Th 
cellulose development program culminated in negotiations with du Pont whi 


commenced 


constant 


i 


n October 1948. 
negotiation seeking an arrangement whereby Olin would be allowed 


manufacture and sell cellophane under the du Pont patents. 
1949, Olin entered into a legally binding contract whereby it was granted the 
privilege of manufacturing and selling cellophane under the du Pont patents and 
du Pont agreed to construct for Olin an eight casting machine cellophane plant 
Almost simultaneously, to be exact on November 28, 1949, Olin acquired fro 
Straus and Hanes all of the stock of Ecusta and immediately commenced work 
ing out the mechanical details for the transfer of its license to Ecusta and th 


construction of the cellophane plant adjacent to the Ecusta cigarette paper 


plant in Pisgah Forest, N. C. 
The Ecusta stock was acquired by Olin for the sole purpose of constructing 
cellophane plant adjacent to the Ecusta cigarette paper plant. 


available excess power, land, and water facilities. 


On 


For the vear following Olin and du Pont were 
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facilities it was possible for the cellophane plant to get into production appro 
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cost 


1949, and February 17, 
Prior to the working out of the details, however, it was known |! 
cellophane plant would be located at Pisgah Fores 
, and preliminary drawings, surveys, ete 


1950, the contract with du 
for nine machines and immediately 
November 4, 


thereafter on 


Pont 


1 950) 


Was amended 
March 6, 


were assigned | 


] 4 
1950, | 


. Were under way at Pisgah Fores 
Construction actually commenced on April 3, 1950, and by June 30, 1950, Ecust 


had invested approximately $5 million in the construction of the cellophane plant 
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« 


The e xcess-profits credit of Ecusta Paper Corp. is determined on the earnings 
basis. It is made up of 85 percent of its average bas » period earnings (al! from the 
cigarette paper operations) and 12 percent of a net capital addition of approxi- 
mately $6% million representing a net capital contribution from its parent. 

In November 1949, Olin borrowed $20 million from Prudential Insurance Co. 
the proceeds of which were used to buy all of the Ecusta stock for $18 million. 
At that point under present law Olin suffe ‘red a loss in excess-profits credit because 
75 percent of the $20 million loan less 75 percent of the interest adjustment is 
exceeded by the increase in inadmissible assets of $18 million 

The Ecusta cellophane plant was financed from:— 

(1) Funds representing prior vears Ecusta profits 
(2) Funds representing prior vears parent company profits which were 
(a) Contributed to the capital account of Ecusta in 1950, and 
(b) Advanced on open deferred account to Eecusta during 1950 and 
1951. 

The funds under item (1) in no way effect the excess profits credit of either 
company. 

The funds under 2 (a) constitute a net capital addition to Eeusta since the con- 
tribution occurred after January 1, 1950. This net capital contribution approxi- 
mated $6,500,000 and increased the Ecusta Co. credit by 12 percent thereof or 
$780,000. At the same time the contribution increased the inadmissible assets of 
the parent causing a capital reduction in the same amount so that excess oe 
credit is simply switched from the parent to Ecusta. There is no increase in 
excess profits credit for the group. 

The funds advanced under 2(b) do not qualify as borrowed capital of Ecusta 
as they are not evidenced by notes. If they were evidenced by notes they w oan 
qualify as borrowed capital of Ecusta but would constitute a capital reduction of 
the parent company in the same amount. 

If the advances were converted into contributions to capital the effect would 
be the same as under 2(a) above. 

Since our credits were not increased in the aggregate by our investment in 
cellophane, all cellophane profits wiil be taxed at 82 percent. 

In other words, our situation is similar to that of a single established compan 
which invested its own funds (not new outside capital or outside loans) in a ne 
product or an expansion. In such a case no additional excess profits credit 
allowed except under the relief sections (if it qualifies) so that all earnings of 
new operation are taxed at 82 percent. 

Section 443 of the Excess Profits Tax Act of 1950 is designed to provide relief 
for taxpayers who have changed their products so that the statutory base period 
earnings are abnormally low for the determination of an excess profits credit 
based on earnings. Relief from this type of abnormality was recognized by 
Congress under the World War II Excess Profits Tax Act, wherein section 722 
provided relief for companies which changed the character of its business by way 
of a change in product or in certain other ways. In that act after exhaustive 

‘rings a provision was included in section 722 (b) (4) whereby: ‘‘any change in 
ie capacity for production or operation of the business consummated during 
any taxable year ending after December 31, 1939, as a result of a course of action 
to which the taxpayer was committed prior to January 1, 1940, * ' 


be deemed to be a change on December 31, 1939, in the character of the busi- 
ee was 


hess 


nder section 443 of the Excess Profits Tax Act of 1950 three tests must be 


a taxpayer in order to establish its eligibility to relief. These are: 
(1) the change must have been consummated within the taxpayer’s base 
period 
(2) more than 40 percent of its gross income or 33 percent of its net income 
for the qualifying year must be attributable to the new product 
(3) as a result of the change in product the excess oo net income for 
the qualifying year must exceed 125 percent of the average base period net 
income, 

The sales of Ecusta Paper Corp. are approximately $16 million per annum. 
Che average base period excess profits net income of Ecusta was slightly in excess 
of $3 million. The estimated excess profits net income of Ecusta during the taxable 
years will also be in slightly excess of $3 million. It is estimated that the cello- 
phane plant will increase sales by $20 million and increase excess profits net 
income by slightly more than $5 million. Thus, Ecusta has substantially changed 
its product through the addition of cellophane. 

From the figures set out above it is immediately clear that tests (2) and (3) will 
be definitely met by Ecusta. However, while the change in product was planned 


met by 
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by the parent corporation as early as 21 years ago and while negotiations cu! 
minating in the present cellophane operation commenced in October of 1948, thi: 
change in product was not a reality on December 31, 1949. As section 443 noy 
reads Ecusta would be denied any relief whatsoever. It was recognized in th: 
drafting of the World War II excess profits tax law relief sections that changes i 
the character of a business were the result of long and careful planning. It wa 
there recognized that commitments made to change the character of a busines 
prior to December 31, 1939, might well not have been actually carried out unti 
a year or more after that date. Intelligent businessmen add products, increas: 
capacity and make other changes after the most careful scientific, engineerir 
financial and business surveys. It is inconceivable that products which b 
happenstance added subsequent to December 31, 1949, would be denied reli 
when in many cases legally binding commitments and in some instances t} 
actual facilities necessary for production might well have been in existence b 
December 31, 1949. It is easily seen that the resulting inequity severely penaliz 
taxwise the very companies which should be encouraged because of the contribu 
tion they thereby make to the general prosperity of the country. Furthermor 
it places the manufacturer of the new product in a position where it might bi 
impossible to compete with the established manufacturer who has been makin 
the product throughout the base period and who (assuming equal business abilit) 
had earned the average return on investment of the entire industry. 

It is recognized that some limitation must be placed on the extension of tiny 
within which changes in character should be recognized for relief purposes. TT} 
most realistic date 4 such a limitation would be June 28, 1950—the date of t! 
Korean invasion. The Korean War came about so suddenly that even the da 
prior to June 28, 1950, may be described for relief purposes as a perfectly norma 
business day. Certainly the first 6 months of the year 1950 were normal busines 
mo! ths in that business was not affected in any way by a war or defense economy, 
Since it is the theory of the excess profits tax law to siphon off excessive profit 
resulting from war business or a stimulated general business demand caused b 
the war, any period unaffected by the war can be described as normal and 
change in the character of a business occurring or committed for during su 
normal period should be classified as a normal business change and thus bx 
allowed to qualify for relief. 

‘he change is particularly important to companies established in one fi 

ran entirely new field. In such a situation the over-all limitation wou 

rdinarily apply and all of the earnings of the new product would be tax 
at the suggested confiscatory rate of 82 percent. In the case of Ecusta t! 
change which became a reality in June 1951, was planned as early as Octobe 
1948 and its parent corporation was legally committed to make the change « 
November 4, 1949, while the legally binding contract was assigned to Ecusta « 
March 6, 1950 All of Ecusta’s anticipated cellophane profits will be taxed ; 
82 percent for the reasons set out above and because based upon the best possibl 
present estimates the over-all tax limitation of 70 percent will provide no relief 
whatsoever. This places Ecusta in a position where it is virtually impossible fi 
it’s cellophane operation to survive in a competitive market where its competito: 
were manufacturing cellophane throughout the entire base period and therefor 
enjoy a fair and normal excess profits credit. Of course, this is a condition unde: 
which a business cannot survive and forms the basis for the request for the chang: 

443. 

view of the fact that the identical problem was carefully studied by 
gress when drafting the World War II Excess Profits Tax Act and since 
Treasury Department in the administration of that act has had vast experienc: 
in applying the section the amendment could be patterned very closely on th 
committment section of section 722 (b) (4). It is therefore suggested that se 
tion 443 (a) (1) be amended by adding the following sentence at the end thereof 
‘For the purpose of determining whether or not a change in the products o1 
services has been effected, any substantial change which the taxpayer had mac 
or was legally committed to make prior to June 30, 1950, shall be deemed t: 


have been made prior to the last day of its base period.” 


Senator Tarr. You see, it is not only a question of—we passed an 
amendment to meet your particular situation, and it turns out that 
that takes care of you, but we did not hit the particular thing that 
creates this kind of an inequity, if that is so. I do not think it is so 
and that is what I am interested in. 
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Mr. O’ConneE.t. I will be glad to do that. 

Senator Hory. You may put it in the record and also send it to the 
Senators. 

Senator Tarr. I think if you get rid of this double company, and 
just have one company, here is a company that has a surplus, invests 
that surplus of its own in a new business, and maybe that company 
should have the same rights you are asking for, but under the present 
situation as I see it, they get no credit for the additional money because 
they had it already and the situation you are now striking at may not 
be at all fundamentally that it should be extended another year. 
Maybe we should solve the whole problem of new companies without 
this double corporate set-up that you have got. That is why | want 
to know just why this inequity occurs that you claim occurs under 
this sentence. 

Mr. Hangs. I believe you will find if you let us present this case to 
you by letter, that this amendment, the section of the law, the relief 
section now will effec tvely stop corporations from expanding ry in new 
fielk ls. 

Now, I believe that that thing should be corrected, and I believe 
it is the will of this committee that it should be corrected. 

Senator Miuiikin. We have many facets of that same problem in 
the testimony here. 

Mr. Hanes. 1 am sure you do. 

Senator MiLuikin. I would like to suggest, of course, that you send 
the same letter to Mr. Stam 

Mr. Hanes. Yes, sir. 

Senator Minuikin. Because he will deal with the accounting prac- 
tice that is involved. 

Mr. Hanes. Fine. 

Senator Minuikin. And will be able to advise us on that, so that we 
do not have to take a course in accounting here. 

Mr. Hanes. That is right, sir. I assure you I will send to each 
member of the committee a copy, and I will send one directly to Mr. 
otam. 

Senator Hory. Yes, sir. 

Mr. Hanes. Thank vou, sir. 

senator Horny. Thank you. 

We were glad to have had you present. 

North Carolina is a great producer and manufacturer of cigarettes, 
and we had to get all of our cigarette papers from France until 
Ecusta 

Senator Tarr. It also seems to be a producer of excess profits. 

Senator Horny. We are doing very well in that field but, of course, 
the industry in North Carolina and in the United States had to get all 
of the cigarette paper from France. Ecusta came into North Carolina 
and established a very magnificent plant, and it has been a remarkable 
success, and it is expanding into other fields. 

We were glad to have Mr. Hanes and the other gentleman present. 

Senator Kerr. I would like to join the chairman in the remarks he 
made, and say to him that my effort in the matter was to get myself to 
co re I could understand the problem, because I have never been of 

ich value in solving a problem until I understood it. 

Senator Hory. I understand that fully. Iam glad of the question- 
ing. I think the letters will help clarify that. 
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Senator Martin. I think all of us want to encourage things of this 
kind. 

Senator Mitirk1n. They have got the problem of bringing them- 
selves under their own theory, and there bas been so muc h confusio: 
as to whether they have, and that, of course, leaves the question open 
and I do not think that we have a chance of solving that here. 

The theory under which they proceed is perfectly simple. It is 
their burden to bring themselves under the theory. 

Senator Hory. Mr. William Cease, have a seat, please, and giv 
your name and connection to the reporter. 


STATEMENT OF WILLIAM W. CEASE, PRESIDENT, CEASE COM. 
MISSARY SERVICE, INC. 


Mr. Crease. My name is William W. Cease, and I am president o{ 
the Cease Commissary Service, Inc., Dunkirk, N. Y. 

Senator Hory. All right, Mr. Cease; you may proceed. 

Mr. Crease. After the last gentleman who just appeared, I fi 
myself not only confused but somewhat frightened. 

I do not represent any large corporation that is able to borrow 
money from a parent corporation or even from the Equitable Lif 
Insurance Co. I am a small-business man, and I am in the third 
largest retail business in this country. I run a restaurant, and we 
have to get our capital to expand from our earnings. 

Senator Mriirkin. What is vour business? 

Mr. Cease. I provide food to workers in an industrial plant, and 
we are very happy—as a matter of fact, our goal is to make a 4 percent 
profit. 

We do not have any capital structure as such, because the plant 
own the equipment within these factories, and they make the equip- 
ment available to us at no cost, and with no charge for utilities becaus: 
it is the plant’s desire that their workmen get food as cheaply as 
possible. That is the theory of it and that is the purpose of it, so 
that we do not have any capital structure as such to amount to any- 
thing on which you should seek any relief. 

As I say here in my opening paragraph, I have become confused 
and frightened by our tax program and the effect it is having on th 
economy of our country. 

I would like to amplify that by saying, “as it affects me and oth 
little fellows like myself.” 


I was pretty well impressed that I was not to talk or take up over 


10 minutes because you folks have got a lot of other important peop! 
to talk to, and I have prepared here a five-page memorandum, tli 
reading time of which should be less than 10 minutes, and I am 
going to take a chance, the same as the gentlemen who preceded me, 


to waive that, and get just simply to the last page where I have these 


five points which I am trying to make. 
Senator Hory. The whole statement m: iv be included in the recor 
Mr. Crase. I am very desirous that it will be, Senator Hoey. 
Senator Hory. Yes, sir. 
Mr. Crass. I request that it shall be. 
Senator Hory. That will be inserted in full. 
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Mr. Crease. I am going to turn to the last page, and I will be very 
happy to answer any que stions relative to these five points that you 
centlemen see fit to question me about. 

The first point that [ am trying to make is that the ceiling on Federal 
income taxes should remain at 62 percent and not be increased. 

My support of that is just the simple fact that we are finding it very 
dificult, if not impossible, to pay the 62 percent, and that is the sole 
basis of my recommendation that it should remain at 62 percent. 

My second point is that the income credit should remain at 85 
pa of base period earnings for those companies in a low income 
bracket, and that, too, sir, is based on my own experience, which | 
think refleets the experience of other small people such as myself. 

Senator Tarr. I do not see why it does not apply to everybody, not 
only the small company. 

Mr. Cease. I am certainly not going to argue with you about that, 
Senator Taft. 

Senator Tarr. It seems to me that it should apply to everybody. 

Mr. Crease. I am very happy to hear you say that. 

My third point is that a company be allowed to adjust all its base 
period years and then exclude the lowest earning year. 

| would like to amplify that a bit. The present law requires that 
you take your three highest years for your base period and then if you 
have any “abnormalities, you adjust those 3 years, and I feel that this 
is not accomplishing what was intended, but just the reverse, because 
it could very well be that one of your lowest earning years would be 
due to strikes or abnormalities which this provision is supposed 
help you eliminate. 

In my own instance 1949 was one of our lowest earning years. 

The Bell Aircraft Co., which is one of our major accounts, had 
strike for approximately 4 months and we did not do any business. 
We had been planning for Bell Aircraft, and when we are forced to 
drop 1949 because it is a low earning year, we actually are forfeiting 
one of our best years if we adjusted it to the receipts that we would 
have taken in at that time had that plant not been closed down for 
i months. 

I feel that all people should be permitted to adjust all of their years 
for abnormalities and then take the three best years. 

Senator Kerr. Can’t you take any 3 years you want? You are not 
required to take the three highest, are you? 

Mr. Cease. Yes, sir; ; you are, May IL ask this gentleman, Mr. Stam, 
who I believe is your expert? 

Mr. Sram. You would take the three highest. 

Senator Kerr. But you are not required to. 

Mr. Cease. Yes, sir. 

Mi. Sram. Yes, sir. 

Mr. Crease. And that is the point I think which is unfair. 

Senator Kerr. What you would like to do is to take any of the 3 
years and adjust them in accordance with the formula of adjustment 
now in the law? 

Mr. Cease. That is in essence what I would like to accomplish, sir 

Senator Kerr. All right. 

Mr. Cease. The fourth point that I would like to make is that the 
growth test in our experience and, I think it applies to little people and 
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not to people who manufacture cellophane or te levision sets, that the idea 1 
growth test is too tough for a small, little business. 4 We b 
The growth test as it exists today gives vou two alternatives: - to be 
(1) If your cash pay roll is increased 130 percent; (2) if your re- : No 
ceipts have ine oad 150 percent. That 130 and 150 recent, to me # our e 
is a little confusing. It actually means, as I understand it, that you Ey to th 
have to increase your payroll 30 percent or you have to increase your Pa my si 
sales 50 percent, and we folks in the restaurant business, if we were Es ‘In 
to be able to increase our business a third in any one year, we would brack 
think we would be doing a grand job of increasing business. to sts 
We do not believe it normal growth to increase it 50 percent . be ab 
The point that I am trying to make is that for corporations or com- PY they 
a in the relatively low income bracket, this growth test should es they 
be adjusted so that it is more equitable and more applicable to the ; Se 
actual conditions under which smal! business realiv works, and i) , ance. 
my brief I recommend that the receipts test be reduced from 150 4 (TI 
percent to 135 percent. 3 
In other words, if we are smart enough to run our business and 
serve such good food that we increase our business a third, we are 
doing a darned good job, and to ask us to increase that business 5() 2 (1) 
percent is too tough. It is not reasonable, sir. Nor is it reasonable 2 contus 
for the payroll test to be 130 percent. It should be 120 percent. 4 —- 
The fifth point—and I am trying to make five of them—deals with by 
and is quite parallel to what the gentleman from the Ecusta Paper mm about 
Co. is talking about. P referri 
We feel that a provision should be made to give relief to small : — 
companies with a heavy debt burden that was incurred during the Fs ale 
base period. In other words, we understand that money must ly BS of the 
raised to meet our Government’s emergency program; we understand Bs burde! 
that, and we have no quarrel with it. ee 
The Government has elected to say, ‘‘You must take 3 years out off a 
of that 4-year — for your base earnings,” and then they sa) of oth 
) pe reent of it will be considered as normal earnings. On the re- is not 
maining 25 pe rent or the other quarter of your income, you pay an th "fi 
82 percent tax. Gentlemen, if you borrow money to expand you! install 
business, you have to convince the bank that you are going to : that e 
able to pay it back, and the way you convince them that you are . repre 
going to pay them back is to submit an earnings record, and then g os 
your wife to sign the note or something, but you pay it back out al & cas 
about a quarter of your profit. 5 payme 
In other words, to run a little business, you cannot very well plan (4 
to take more than a quarter of your earnings to pay off instalments —- 
on the new truck you bought or the new dishwasher you bought, and call 
» forth. When one-quarter of these profits is going to be taxed 82 i «and at 
sires you have only 18 percent left. Then you pay the State of Fs requit 
New York—I operate in New York—4's percent of this, and it does ie 
not leave you enough money to pay your indebtedness. cae 
What I feel would be equitable, and particularly equitable to small (b 
corporations and small companies, was if you are going to take as a the so 
base of credit for excess-profits tax the earnings during a base period of Pg 
years, that vou should also take into consideration the liabilities that “ pa ; 
they incurred during those base period years. 5 purpo: 
Speaking for my own self and my own company, we planned an fm Pheno’ 
expansion back 5 years ago. We borrowed the mone y. We had no Ys stale 











») 
the 








REVENUE ACT OF 1951 1685 


idea that this Korean situation was going to develop, or anything else. 
We borrowed the money and convinced the people that we were going 
to be able to pay it back out of our earnings. 

Now, we are going to be unable to do so because one-quarter of 
our earnings are going to be subject to an excess-profits tax, according 
to the present program, of 82 percent. That is my statement; that is 
my story. 

In my brief, I have requested, that corporations in the small 
brackets who incurred liabilities and established that they were © going 
to start making payments in 1950 and future years, should at leas 
be able to take the money that they have already promised some ody 
they are going to get that they be able to deduct this money be fore 
they start paying an exc ‘ss-profits tax. 

Senator Hory. Thank you very much, Mr. Cease, for your appear- 


ance. 
(The prepared statement of Mr. Cease follows: ) 


STATEMENT OF WiLuiaAM W. Crash, PRESIDENT OF CEASE COMMISSARY SERVIC 
Inc., Dunkirk, N. Y. 


(1) As an average small-business man and an American citizen I have become 
confused and frightened by our Federal tax program and the effeet it is having 
on the economy of our country. 

2) I have endeavored to analyze the proposed Revenue Act of 1951 as passed 
by the House of Representatives. Its proposal for tax increases makes it just 
about impossible for a small company such as ours to continue in business. I am 
referring to 2 company like ours which is owned privately by a few individuals and 
whose stock has no ready market. Our capital and credit and 
of other smal! corporations, are limited, and it is extr 
acquire capital, whether by borrowing or by issuing equi 
of the proposed large tax increases. When, alons i 
burden, there is added the additional factors of cred I 
and other governmental controls, it is becoming increasing 
operator to continue in business. Many may be forced to ¢ 
effect of these factors on our business multiplied by their 
of other small corporations across the country is felt, the fut 
is not an optimistic one 
3) Another difficult problem is the amount of cash that will | 
the first 6 months to pay 70 percent of our 1951 corporat 
instaliments of 35, 35, 15, and 15 percent in 1952. I am sure you 
that earnings are not always represented by cash, but often, as in 
represented by plant improvement, new equipment, inventory 
receivable. In a small business such as ours, which has to meet obligations 
incurred during the base period vears, for plant expansion and development, it is 
now and will be in the future well-nigh impossible to maintain both debt and tax 
payments. We simply will not have enough eash. 

1) There are so many features in the present tax laws, and in the proposed 
1951 Revenue Act, particularly in regard to excess profits, which are inequitable to 
a small company, that | would like to call some of them to your attention, and to 
submit suggestions that will ease the huge tax burden on our class of corporation, 
and at the same time facilitate the Government collecting the necessary revenue 
required to meet the present emergeney program. 

(a) The over-all ceiling on normal tax, surtax, and excess-profits tax should 
certainly not be increased beyond 62 percent because this figure is already produc- 
ing a crushing burden on small companies. 

b) Section 435 (e) of the Internal Revenue Code permits a corporation to use 
the so-called growth formula for computing its excess-profits tax credit if its pay- 
roll during the years 1948 and 1949 is 130 percent of its payroll during the years 
1946 and 1947, or if its net sales during 1948 and 1949 are 150 percent of its net 
sales during 1946 and 1947. As it stands this relief provision for all practical 
purposes helps only the abnormal cases such as the television industry whose 
phenomenal growth is the marvel of this ce ntury. Average businesses just don’t 
grow that fast—it takes longer for the ground work and expense of expansion te 
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start paying off. The present tax law penalizes the average growing business }) 
taking away the incentive to grow. Gentlemen, we as a Nation cannot afford { 
kill that incentive. As a practical proposition to help the average business, 1! 
payroll test should be reduced to 120 percent and the sales test to 135 percent 

(ec) Section 435 (d) of the Internal Revenue Code states that in computing t} 
average base period net income, only the net income of the three highest ba 
period years may be used as a basis. Before a corporation can adjust its bas: 
period earnings to reflect abnormalities, it must eliminate the lowest base-peri: 
vear. It seems to me that this treatment is exactly the opposite of what it sho 
be, since the corporation’s poorest year might be the result of the very abn 
malities the effect of which it is intended to alleviate. In my opinion a sma 
company should be allowed to use as its average base period the three best ea: 
ing vears after all adjustments. 

d) The excess-profits credit based on income should remain at 85 percent 
average base-period net income, rather than be changed to the proposed 75 p 
cent, if the average base-period net income is less than $100,000, so as not 
penalize a small business confronted with the payment of a debt burden incur 
prior to excess-profits tax years. With the proposed change, if a small busin 
has earnings equivalent to its base-period average earnings, it will pay a tax 
82 percent on one-quarter of its earnings plus 52 percent on the other three-quart: 
of its earnings. If their current earnings are greater than the average base-per 
earnings they will pay an 82-percent tax on even more than one-quarter of all thy 
earnings, plus 52 percent on the balance. This, gentlemen, leaves little out 
which to pay the debt burden. 

(e) Neither in the present nor in the proposed revenue act is there a tax-re! 
provision for small corporations who must retire by cash payment note issu 
mortgages, and other long-term liabilities, incurred during the base period (Jar 
ary 1946 to June 1949, inclusive), where the maturity date on these obligatio: 
was determined prior to June 1949, requiring cash payments during 1950, 1951 
and future years. As I have pointed out previously it is now and will be almost 
impossible for us to meet both our debt burden, which we incurred during 
base-period years in order to expand our plant and production facilities, and 
crushing tax burden. 

We simply will not have enough cash. I propose, therefore, that the net incor 
of corporations be exempt from excess-profits taxes on income used to pay lon; 
term obligations to the extent of $50,000 in any one year, with $150,000 tota 
exemption during a 5-year period (1950 to 1955, inclusive), or during the exist 
ence of the excess-profits tax, whichever is the shorter. The unused amo 
under $50,000 in any one year should be permitted to be carried forward 
subsequent years in the 5-year period. 

(5) To summarize I have endeavored to make these five points: 
1) That the ceiling on Federal income taxes should remain at 62 perc: 
(2) That the income credit should remain at 85 percent of base per 
earnings for those companies in a low income-bracket. 
3) That a company be allowed to adjust all its base period years a 
then exclude the lowest earning year. 
(4) That the growth test be reduced to 120 percent for payroll and |: 
percent for sales. 
5) That provision should be made to provide relief for small companies 
with heavy debt burdens incurred during the base period. 
The last point, gentlemen, I consider very important, as it seems both fair 
and wise that if the Government uses as a basis of credit on earned incom: 
average income for a base period of years, it should also recognize the obligations 
of a small company to pay off indebtedness it incurred during those base period 
years, for the development and expansion of their business ,with the expectatio: 
of it being able to pay off this indebtedness from a higher income resulting fror 
this expansion program, and provide for this in the Revenue Act. 

(6) Lappreciate your great interest in the problems of the existence and surviva 
of small business in this country and I trust that you will see that consideratio: 
is given by your colleagues in the Senate to these tax problems which affect sma 
business to a degree which calls for positive relief now if we are to remain 
business. 


{ 


Senator Hory. There will be incorporated in the record a statement 
from Mr. Robert N. Miller, of the law firm of Miller & Chevalic: 


) 


Washington, in lieu of his personal appearance, under date of July 24 
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1951, and addressed to Senator George as chairman, along with his 
proposed amendment at the close of that statement. 
(The letter referred to follows: ) 


Mitier & CHEVALIER, 
Washington 5, July 24, 1951. 
Hon. WALTER F. GEORGE, 
Chairman, Committee on Finance, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR GEORGE: One of my clients has requested me to call to 
the attention of your committee, a problem arising with respect to the excess 
profits tax, and to ask that it be considered in connection with the current revenue 
bill (H. R. 4473). The question is whether unused excess profits credit carry- 
overs and carry-backs survive statutory mergers and consolidations, and may be 
illustrated as follows: 

In 1944, four affiliated companies (‘‘the constituent companies’’), so related 
by stock ownership as to qualify for filing consolidated income and excess profits 
tax returns in prior years, were merged into a fifth affiliated company (‘‘the 
surviving corporation’’), pursuant to sections 59 and 60 of the general corpora- 
tion law of Delaware. Prior to the merger the constituent companies had paid 
excess profits taxes, but during that portion of 1944 following the merger and 
during the calendar year 1945 the surviving corporation had unused excess profits 
credits. 

The Bureau of Internal Revenue will not allow such unused credits to be car- 
ried back with respect to taxable vears prior to the date of the merger, apparently 
contending that the surviving corporation is not the same ‘‘taxpayer’”’ as the 
constituent companies, and therefore not within the provisions of section 
710 (c) (3) (A) of the Internal Revenue Code which allows such earry-backs and 
carry-overs to the ‘“‘taxpayer.”’ 

This problem was passed upon by the Court of Appeals for the Second Circuit 
in The Stanton Brewery, Inc. v. Commissioner (176 F. 2d 573 (1949)). The court 
held that in a true statutory merger the surviving corporation was the same 
“taxpayer” as the constituent companies. While this case arose under the New 
York corporation law, the provisions of that law with respect to a statutory 
merger are substantially the same as those in the Delaware corporation law, 
and doubtless in the corporation laws of most other states. 

Notwithstanding this decision of the Second Circuit, the current position of 
the Bureau of Internal Revenue apparently is that it will not permit any such 
unused credit to be carried back to constituent companies in anv such merger. 
In taking this position, the Bureau seems to rely on New Colonial Ice Co. v. 
Helvering (292 U. 8. 435 (1934)), although in that case there was no statutory 
merger. Rather, the new company issued stock to the old company in exchange 
for its assets and liabilities and the old company continued in existence for almost 
2 vears after the exchange, although transacting no business and having no income. 
‘| Supreme Court was apparently impressed by the fact that both the old 
and the new companies continued their separate existences after the exchange 
and this fact appears to be an important element in its decision. 

In contrast to the factual situation involved in the Colonial Ice case, a statutory 
merger or consolidation under sections 59 and 60 of the Delaware corporation 
law, and probably under the corporation laws of most other States, results in a 
fusion of the corporate assets and liabilities. There is no separate transfer of 
title to the property from one corporation to another as in the transaction involved 
in the Colonial Ice case, or such as takes place in the liquidation of a subsidiary 
into & parent corporation. Rather, in a statutory merger the identities of the 
constituent companies are absorbed by the company surviving the merger, the 
constituent companies no longer have any separate existence and the surviving 
corporation acquires the assets and becomes bound by the liabilities of the con- 
stituent companies by operation of law. Ordinarily there is no change in the 
manner of carrying on the business and certainly no change from the standpoint 
of the customers and employees of the enterprise. Thus, there appears to be no 
logical reason why the unused excess-profits credit, which would have been the 
subject of appropriate carry-overs and carry-backs in the case of the constituent 
companies had the merger not occurred, should be denied simply because of their 
absorption by the surviving corporation. Also, the attitude of the Bureau of 
Internal Revenue on this matter seems inconsistent when compared wit! 
attitude on excess pension contribution carry-overs, which it allows in the case of 
statutory mergers and consolidations (P. 8S. No. 62, dated May 5, 1950 


1 its 
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The enactment of the Excess Profits Tax Act of 1950 points up the importance: 
of considering this problem of carry-overs and carry-backs in connection wit! 
statutory mergers. 

Congress has recognized the desirability of allowing corporations to change their 
form of doing business by enacting the non-recognition provisions of the Interna 
Revenue Code. There is nothing in the provisions of the Code relating to carry 
overs or carry-backs or in the legislative history which would indicate that C 
gress intended to penalize corporations which carried out a statutory merg 
The effect of the Bureau’s attitude, however, is to inflict a severe penalty, and 
force the taxpayer to pay a substantial price taxwise for the greater efficiency 
operating one corporation instead of several. We believe that Congress had 
such intention and that this fact should be made clear by an amendment to t} 
statute, retroactive to the enactment of the World War II excess-profits | 
If it is not, the Bureau will no doubt continue to adhere to the position whic! 
ul successfully pressed in the Stanton case, resulting in considerable litigation 
other circuits on the part of taxpayers who have carried out statutory mer 
and consolidations not only under the old law but under the new law as we 

I am enclosing a draft of a proposal which we believe would solve this prob 
If the substance of this proposal could be incorporated in H. R. 4473, it wo 
serve to avoid litigation by clarifying an ambiguous situation in accordance 
what we believe was the original intent of Congress. 

We would appreciate it if you would make this letter a part of the record 
H. R. 4473 


Re spe c tfully, 


Ropert N. MILLER 
ProposED AMENDMENT 


Effective with respect to taxable vears ending after June 30, 1950, section 
of the Excess Profits Tax Act of 1950 is hereby amended by adding thereto t 
following new subsection: 
‘(f) UNUSED EXCESS PROFITS CREDIT CARRY-BACK OR CARRY-OVER IN CASE 0} 
A STATUTORY MERCER OR CONSOLIDATION In the case of a statutory merger or 
consolidation, the continuing corporation resulting from a merger or consolidatio1 
is the same ‘taxpayer’ within the meaning of that term as used in subparagraphs 
1) and (2) of subsection (c) of this section as the merged or consolidated cor 
poration or corporations.” 
Sec. 2. (a) Section 710 (c) of the Internal Revenue Code is hereby ame 
by ad din g thereto the following new subparagraph* 
5) UNUSED EXCESS-PROFITS CREDIT CARRY-BACK OR CARRY-OVER 
CASE OF A STATUTORY MERCER OR CONSOLIDATION.—In the case of a statutor 
merger or consolidation, the continuing corporation resulting from a mer 
or consolidation is the same ‘taxpayer’ within the meaning of that term as 
used in subparagraphs (A) and (B) of subsection (c) (3) of this section a 
the merged or consolidated corporation or corporations.” 
b) Errective patre.—The amendment made by this section shall be applica! 
to taxable years beginning after December 31, 1940. 
Rerunps.—lIf refund or credit of any overpayment for any taxabk 
to the extent resulting from the application of this section, is prevented on 
date of the enactment of this Act or within one year from such date, by 
operation of any law or rule of law (other than sec. 3761 of such code, relat 
to compromises), refund or credit of such overpayment may, nevertheless, b 
made or allowed if claim therefor is filed within one year from the date of 
enactment of this Act. 


Senator Horny. Mr. Walter Truland. Give your name and con- 
nection to the reporter. 


STATEMENT OF WALTER R. TRULAND, PRESIDENT, WALTER 
TRULAND CORP. 


Mr. Trunanp. All right, sir. My name is Walter R. Truland 
president of the Walter Truland Corp., of 1715 Lee Highway, Arling- 
ton, Va., and I am appearing in behalf of the governmental affairs 
committee of the National Electrical Contractors Association. This 
association has a membership of more than 3,100 electrical contractors 


ise Sins Sees, 
2G PR Fie 


pS 





throug 
sentat 
for the 
equipr 
merela 
My 
the fa 
profits 
tional- 
erimin 
deman 
It is 
noton 
compa 
cient a 
Furthe 
freedol 
Seng 
thing 1 
pete W 
\[r. 
terest 
so we 
the ine 
Sense 
Mr. 
section 
astatin 
those « 
to han 
mobili: 
In a 
has est 
industi 
constr 
Klee 
and th 
1946—4 
Bees 
realisti 
Klectri 
organi: 
countr 
rate of 
with t] 
tions s 
detern 
or, in { 
20 per 
per 
Invests 
more | 
The 
Detroi 


REVENUE ACT OF 1951 1689 


throughout the United States and for 50 years it has been the repre- 
sentative of the electrical contracting industry which is responsible 
for the installation engineering of all types of electrical systems and 
equipment in factories, public ‘buil lings, defense establishments, com- 
mercial enterprises, and homes. 

\[y purpose in being here is to call to the committee’s attention 
the fact that in its first vear of operation, the 1950 Federal excess 
profits tax law has shown itself to be a serious deterrent to the na- 
tional-defense-production effort. It has resulted in such serious dis- 
crimination against a considerable segment of our industry as to 
demand immediate correction. 

[t is the experience of our industry that the excess profits tax law 
not only imposes serious inequities on our industry and upon individual 
companies within the industry but poses a definite threat to the effi- 
cient and expeditious execution of the defense-construction program. 
Furthermore, it tends to impair the freedom of opportunity—the 
freedom of entry—into the business of construction contracting. 

Senator Kerr. Are you boys who are already in it opposed to any- 
thing that will impair the freedom of others to get in there and com- 
pete with you? 

Mr. Trutanp. Well, personally, the reason I have a personal in- 
terest in this is that our company was formed during the base period 
so we have no excess profits tax background. We must depend upon 
the industry-established percentages. 

Senator Kerr. I see. 

Mr. Trutanp. This adverse effect results from the application of 
section 447 to the business of building construction. The most dev- 
astating effect of this law is on the newly-formed corporations and 
those organizations established or reorganized in the postwar period 
to handle the huge task of peacetime, and more recently, defense 
mobilization, building. 

In accordance with that statute, the Bureau of Internal Revenue 
has established tentative base period yearly rates of return for various 
industries, including that of “Special trade contractors (contract 
construction).”’ 

Electrical contractors apparently come within that classification 
and the tentative base period yearly rate of return for the base period, 
1946-49, was published officially as 13.1 percent of invested capital. 

Because the 13.1 percent determination did not appear to have any 
realistic relation to prevailing conditions in the industry, the National 
Electrical Contractors Association made a spot survey of contractor 
organizations of various sizes in all major geographical areas of the 
country. Object was to determine whether the tentative base period 
rate of return the “normal” profit on invested capital—was in line 
with the 13.1 percent figure. This survey revealed such wide fluctua- 
tions sue hi as to make us wonder on what basis the Treasury or whoever 
determined this 13.1 percent figure could have arrived at that figure 
or, in fact, any figure. We found that the rate of return ranged from 
20 percent to 400 percent. Most of the returns were in the 30 to 
80 percent bracket which suggests that perhaps 45 to 50 percent on 
invested capital for the electrical contracting industry would be a 
more logical and accurate finding. 

The average profit (invested capital) for a large contractor in the 
Detroit industrial area that we surveyed for the 4-year base period 
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was 86 percent. A contractor in the Ohio Valley industrial region 
reports an average return of 31 percent. 

Senator Tarr. The truth is it has very little relation to the invested 
capital. It depends more on the personality of the people running ti 
business than capital. 

Mr. TruLanp. Yes, sir. 

Senator Tarr. Is that not correct? 

Mr. Trutanp. Yes, sir. That is the difficulty we find ourselves in 

Senator Tarr. The same thing was true about the automobile sales 
base veste rday. 

Mr. TruLanp. Exactly. In exactly the same boat that they ar 

Invested capital is important, it is relatively important to manu- 
facturing industries and retail industries where you must have a store 
and have a lot of capital invested. That is the point we are planning 
to bring out here. 

Among the others we surveyed was a contractor in the Rocky 
Mountain region who had an average rate of 64 percent. <A southert 
contractor reports an average return in the base period of 87 perce: 
A Pacific coast contractor had an average return of 51 percent 
New York contractor reported an average profit of 22 percent, that 
is for the 4-vear period. 

From these typical reports from the survey it can readily be seen 
that the variation is too great to constitute any dependable and fair 
guide for the purpose of taxation. 

Actually we feel that probably if the individual were given fre: 
rein for his ability sales would be the only fair method of determini: 
what a fair profit would be. 

The reason for this conclusion lies in a fundamental nature of th 
construction business. Unlike most other types of business, large 
amounts of capital are not required by the construction contracto 
to carry on even very large industrial building projects. 

First, it is necessary that the circumstances and the conditions 
under which building construction is carried on be taken into account 
Contract construction is something entirely unlike the conduct of a 
manufacturing or distributive operation conducted from a fixed loca- 
tion with more or less fixed and constant conditions. Our business 
is subject to wide variables of weather, duration of job, location 
labor relations and supply, local regulation and many other factors 

Insofar as taxation is concerned, what we estimate to be anti 
pated profit today may, when the job is concluded 1, 2 or 3 years 
hence, well turn into a serious loss. What we might deem a fair 
estimate - profit for the current year may turn out to be much large! 
1 or 2 years hence. Indeed, I find my company subject to excess- 
profits alae on most of the business done months before Korea da) 

The construction contractor is a combination of on-site ma 
facturing, and services, including highly skilled and trained pr 
fessional services and management. The business is a terrific gamble 
Those two conditions make unnecessary and, indeed, preclude t 
employment of any relatively large amounts of capital in the ventur 
The risks make substantial investment unattractive with the result 
that capital investment must, with very few exceptions, come fro! 
the profit structure of the organization. This tax makes the additio! 
of capital for the business very difficult, and indeed, it makes it ha: 
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for us to accumulate the tools required for the efficient performances 
of our work. 

Take the example of a recently-organized medium-sized electrical 
contracting firm with $200,000 in invested capital, and $50,000 would 
probably be a very high average. That is an above-normal figure of 
invested capital in the construction business. Assume that in the 
first 3 months of 1951 he made a profit of $25,000 which is approxi- 
mately the “normal”’ rate of return allowed under the present regu- 
lation before excess profits are applied. Management has three 
mee 

He continues to do business but if he makes any profit at all he 
“an be able to keep not much more than 13 cents on every additional 
dollar earned. 

That is, including State taxes. 

2. He may stop working for the balance of the year. 

3. He may seek ways to raise money and increase his invested 
capital base so that he may retain more of the profits earned. 

Roughly, present corporate and excess-profits taxes take 77 percent 
of profits after the allowance for the ‘‘normal”’ rate of return of 13.1 
percent in our industry. A 5 percent —peqeenses corporate tax increase 
is impending. State taxes siphon off 5 percent more, or a total of 
87 percent of all income for this contractor after he makes $25,000. 
He may keep but 13 percent. 

The risks and the wear and tear on management makes continuation 
of work under such incentive illogical. Logic indicates the alternative 
of stopping work. It so happens that electrical contractors are 
engaged in work of extremely vital importance to the defense and the 
civilian economy. If any large number of them retired for the 
remainder of the year, the result would be very serious. Neither 
myself nor any electrical contractor desires to ‘‘go fishing’ for the 
rest of the year but we do hesitate to risk our business—which, 
indeed, we must risk every time we undertake an important contract, 
for the chance—if we are lucky—to make 13 cents on the dollar, and 
that is still in the corporation; we do not have our hands on it vet. 

Application of the present law is definitely a deterrent to the entry 
of new firms into the contracting field. The hazards involved far 
outweigh the very narrowly limited profit possiblities. Thus, the 
excess-profits law strikes at the foundation of the Nation’s asserted 
policy of free competitive enterprise with its cherished freedom of 
entry. The Bureau of Internal Revenue can effectively block free 
enterprise by discriminatory taxation to a greater degree than all of the 
schemes of monopolistic practice the Sherman and ( ‘layton Acts 
attempt to prescribe. 

It ts our understanding that the excess-profit law’s provisions 
would be observed by the Treasury and the Joint Committee on 
Internal Revenue Taxation during its first year and that corrections 
would be made then as deemed proper. We thank you for this oppor- 
tunity to call attention to some basic points in the application of this 
law to the construction business. 

We submit that this law, designed to siphon off excess war profits, 
is not doing that, but rather, is seriously ‘mpairing some important 
economic foundations to our defense effort. With the committee's 
permission, | would like to leave with you a more detailed analysis 
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of the situation together with some suggestions for corrective amend- 
ments to section 447. 

After we prepared this brief and the attendant one, we submitted 
it to the Mechanical Specialty Contracting Industries Liaison Com- 
mittee. They represent the mechanical specialty contracting indus- 
tries, the National Association of Master Plumbers, the Heating. 
Piping and Air Conditioning Contractors National Association, and 
after reviewing it, they have concurred in our opinion as regards that 

Now, in the aggregate we represent about 40 percent of the entire 
construction industry, doing some $5 billion worth of business a year, 
and having a quarter of a million skilled men working, and in that 
group, of course, there are about 10,000 heating contractors, 10,000 
electrical contractors, and 25,000 thousand plumbing contractors. 

We feel that it is a very serious matter. We certainly hope you 
will give it some serious consideration. 

Senator Hory. We will include the supplemental statement in the 
record. 

Mr. Trutanpb. Thank you. 

Senator Kerr. Does your supplemental statement include you 
recommended amendments? 

Mr. TruLanpb. It includes three recommended amendments which 
we feel if the Treasury followed, they would come up with a much 
higher figure than 13.1, and it would also take care of certain othe: 
conditions. 

Senator Hory. Thank you very much. 

(The document referred to follows:) 








SUPPLEMENTAL STATEMENT OF WALTER R. TRULAND OF THE NATIONAL 
ELECTRICAL CONTRACTORS ASSOCIATION 


The application of section 447 of the 1950 Federal excess-profits-tax law ha 
resulted in very serious discrimination against construction contractors, including 
electrical contractors, who have started in business immediately before or during 
the base period 1946-49 or since that time, or those who have suffered flood 
fire, or other catastrophe or have had the misfortune to have business losses 
the Dase period 

The law will not adversely affect many contractors for the reason that they wer 
in business for a considerable period before the base period and enjoyed fairly good 
business and profit return during the 1946-49 period. But its effect on those 1 
so fortunately situated is devastating and will, unless corrected promptly, force 
them to curtail their operations substantially or retire from business. Other tha 
being grossly unfair to them, it would tend to keep their needed productio 
facilities from making their contribution to defense mobilization. 

\n understanding of the nature of the construction contracting business 
necessary to appreciate the serious effect of the arbitrary application of this tay 
to this industry. The industry operates subject to wide variations in duratio: 
of job, conditions, competitive conditions and fluctuations of costs. Major 
electrical work often involves a period of 2 or 3 years and what started out to be 
a good anticipated profit often ends up as a bad loss. In my own company wi 
find ourselves subject to excess profits today on work actually undertaken and 
completed months before Korea, or before the enactment of this present law 

There is no determinable fair rate of return on a construction contract. The 
Bureau of Internal Revenue officially publishes a tentative base period rte of 
return for the electrical contracting industry as averaging 13.1 percent for th 
1946-49 base period. This is based on the taxpayer’s choice between equity 
invested capital (amount paid for capital stock, earned surplus and an additio: 
for borrowed money), and historical invested capital. 

NECA made a spot check of typical electrical contracting firms of various sizes 
representative of all geographical locations. This survey confirmed the convictio! 


of those familiar with the business that construction contracting profits cannot 
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realistically be related to invested capital. There are good and sound reasons 
for this. 

One is that no large amount of capital is required to undertake and execute a 
construction job even of very large proportions. Very few electrical contracting 
firms have invested capital of more than $150,000. The average is far below that. 
Those with invested capital exceeding $250,000 are rare. Yet these firms regularly 
and normally transact business to the extent of a million or more dollars a year. 
Research studies of the NECA Research Department develop the fact that it is 
not worth the risk and the management effort involved to perform this extremely 
specialized and technical operation at a profit of less than 20 percent on volume 
of business done. Very few achieve this happy objective, however. One reason 
for this is that since 1947 the electrical construction industry has been in a price 
war featuring below-cost bidding. It is perhaps true that of all constructio 
contractors, electrical contractors do have the highest invested capital. Much of 
their capital is in tools, for good, modern tools and plenty of them are a necessity 
for the efficient and competitive operation of a highly-specialized electrical 
contracting operation. 

Another consideration is that construction contracting is one of the riskiest of 
business ventures. No other business involves such major elements of gamble 
Therefore, risk capital is not usually available. Rates of actual profit return and 
very high tax rates of recent years have made it difficult for a contractor to build 
up invested capital. Indeed, many find it difficult to provide themselves with 
adequate tools and equipment with which they can perform in an expeditious and 
economical manner. 

The NECA spot check shows almost fantastic variations in profit relati 
invested capital. Take my own company, formed October 1946. Natural 
had no base period. Our invested capital is low even though we have much 
than normal investments in tools. At the end of the first 6 months of 1951 
find that we have reached (or exceeded) the 13.1 percent rate of return on inve 
capital and face the prospect of having to pay taxes of 87 pe reent on every addi 
tional dollar of profit gained between now and December 31 ‘] a confisca 
tory tax. It effectively wipes out incentive. Indeed, it makes 
a business with its very large risks an act of folly. Prudence 
I retire from operations for the balance of the year. 

Relief in this instance would have to be in the form of a materi: 
of return than the present 13.1 percent determination. The 
indicates, if any conclusion can be drawn from the y al 
than invested capital is not a realistic base to measure profits 
profit finding on this base of less than 45 percent does not squat 

\ midwestern contractor checked in the NECA survey di 
annual volume exceeding $2,000,000 in each of the four bas« 
profit was consistently uniform for these vears. It happen 
he business into a new corporation at the start of the base 
low invested capital. As the vears ere 1e e poured mone 

ital structure, until on the final vears of the base period | 

h invested as originally. The profit, rel: sted to invested 
100 to 80 percent. Profit based on volume was fairly uniform at approximat 
10 percent. 


V 


In summary, these are the areas where the excess-profit-tax law w 
the interests of the individual contractor, the industry, and the p 

Industry.—The nature of the construction industry makes any 
apply any rate of return On invested capital lower than 45 percent unreali 


not in accordance with the facts. 

Company. Applic ation of the tentative rate establishe the spec cialtvy con- 
tracting industries is highly discriminatory against newly a companies or 
those formed just prior or during the base period (1946-49 The y have no choice 
between equity invested capital and historical invested capital and thus are not 
allowed the opportunity of selecting an equitable base. 

National defense. Application of the present law te nds to foree relatively new 
companies to curtail or cease operations after accumulating the amount of profits 
permitted before the excess-profits provision is applied. This tends to slow down 
defense construction and possibly could have an adverse effect on the mobilization 

effort. 

Freedom of entry.—The nature of the present law definitely restricts freedom of 
entry into the construction business because it limits possible return to a point 
inconsistent with the amounts necessary for the acquisition of capital and capital 
equipment. At a time when full mobilization of construction resources is neces- 
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sary, we have a law that is working very definitely in the opposite direction and 
is, in fact, strongly monopolistic in tendency. As such it is contrary to our na- 
tional policy of full competitive enterprise. 

In an attempt to remove some of the discriminations from the newly formed 
construction contracting company, or one subjected to loss or catastrophe in the 
base period, the following amended language of section 447 is suggested: 

“Sec. 447. Inpustry Base Periop Rates or Return. 

“(a) Base Pertop YEARLY Rate oF Return.—The Secretary shall determine 
and proclaim for each industry classification in subsection (c) a rate of retur: 
(computed to the nearest thousandth) for each of the four years 1946 through 1949 
The yearly rate of return for each industry classification shall be obtained by 
dividing the sum of the aggregate net income (computed without regard to the 
net operating loss deduction provided in sec. (s)) and the aggregate interest 
deduction shown on the income-tax returns filed by the corporations in such classi 
fication submitting balance sheets, by the aggregate total assets of such corpora 
tions as of the close of the taxable year for which such returns were filed. Such 
aggregate net income, interest deduction and total assets for each such year shal! 
include the amounts reported on the income-tax returns for the calendar vear 
and the amounts reported on returns for other taxable vears the greater part of 
which falls in such calendar year. For the purpose of this subsection, returns 
which showed no net income shall be excluded by the Secretary in all computa 
tions required by this section. The determinations by the Secretary required 
under this section ‘shall be made on the basis of returns of other corporations 
computing all rates of return after giving effect to renegotiation of contracts. 

“(b) Base Prertop Rare or Retrurn.—The Secretary shall determine and 
proclaim for each industry classification in subsection (c) a rate of return (com- 
puted to the nearest thousandth) for the four-year period 1946 through 1949. 
Such base-period rate of return for each industry classification shall be obtained 
by aggregating the net income and interest deduction (such amounts being dk 
termined as provided under subsection (a)) for each of the four years and divi ding 
the total of the three highest years by the sum of the total assets (determined as 
provided under subsection (a)) for such three years. 

‘(c) InpustrRY CLAssIFIcaTION.—For the purposes of this section, taxpayers 
shall be classified by industry in such manner as to gro up together all taxpavers 
whose principal source of revenue is from similar sources and shall be subclassified 
so as to group together those corporations with reasonable comparable volume of 
business and filing income-tax returns in the same collection district.”’ 


Senator Hory. Mr. J. C. Griffin, treasurer, International Register 
Co. 


STATEMENT OF J. C. GRIFFIN, TREASURER, INTERNATIONAL 
REGISTER CO. 


Mr. Grirrin. My name is J. C. Griffin. I am treasurer of the 
International Register Co. at Chicago. 

[ represent a medium-sized organization that has been in existence 
since 1891. We happen to be one of those subject to the full impact 
of the ceiling of 62 percent under the present excess-profits law, or 
70 percent if the House measure is adopted. 

We will confine our discussion to three main subjects:, (1) How a 
sound fiscal poliey is affected by Federal taxes; (2) analysis of the 
House bill and why it does not contribute to a good fiseal policy, and 
(3) our suggestions for the new bill to be reported out of your com- 
mittee. 

(a) Fiseal policy: The greatest need for a sound fiscal policy is to 
control inflation. We consider inflation a far greater evil than 
higher taxes. Any tax program reported out of your committee 
should be designed to combat this primary evil before it gets com 
pletely out of hand. Inflation is not like a water faucet that can be 
turned on or off at will. Its control is the result of long-time tax, 
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spending, and other policies which have a cumulative effect 
economy. 

The control of inflation consists primarily of: (1) Reducing'r ederal 
spending; (2) sound credit controls; (3) encouragement of personal 
saving; (4) sound tax laws; and (5) long-range tax planning. 

We must cut Government spe adie at least 6 billion before imposing 
any more taxes. There has been an attempt to cut Government 
spending but so far the cuts have fallen far below what is needed. We 
business executives are constantly being reminded that we should 
conserve manpower, cut unnecessary expenditures, keep down 
inventories, not buy beyond our requirements, and increase our 
operating efficiencies by agents of Uncle Sam and we agree that the 
advice is good and must be followed. 

These sensible anti-inflation suggestions can only succeed, however, 
if the Federal Government itself takes the lead in putting them into 
practice. The Federal Government is the Nation’s greatest consumer 
of goods and services. It is the largest employe r of civilian manpower. 
The cost of running the Government is reflected in eve rything we buy. 

Unfortunately, the Federal bureaucracy obviously does not want to 
play in the Nation’s anti-inflation team. 

Senator Kerr. You understand that the jurisdiction of this com- 
mittee is limited to the matter of taxation? 

Mr. Grirrin. Yes, I understand. I want to make the point, that 
is all. 

Senator Kerr. | see. 

Mr. Grirrin. Some of the stories of indiscriminate buying on the 
part of the Armed Forces seem almost too fantastic to believe. There 
has been an increase of 225,000 Government emplovees during the 4 
months ended April 30, 1951. In fact, some Government agencies 
have openly admitted that they are ‘‘stockpiling’’ emplovees “against 
the needs of the future.”’ 

According to the Department of Labor index the cost of living has 
risen 84 percent since 1940. But the price of Federal Government, 
in terms of taxes imposed on the people, rose by well over 500 per- 
cent between fiscal years 1940 and 1950—before Korea. The present 
emergency has sent it soaring even higher. 

The analysis prepared by your own distinguished committee 
member, Senator Harry F. Byrd, and printed in the Congressional 
Record, February 5, 1951, points the way to many savings that can 
be effected. 

Federal spending can be cut by at least the 6 billion we have sug- 
gested and, we repeat, until this is accomplished your committee 
should adopt an attitude of no more tax raises until satisfactory 
cuts have been made in Government spending. 

{nother important contribution to inflation pressure is too much 
competition for available goods. Sound credit controls administered 
by the Federal Reserve Board has proven very effective in helping. 
We think there could be more encouragement on the part of the 
Government for personal savings. Another way that the available 
money can be siphoned off is by a sound taxing policy and that is 
where your committee comes into the picture. 

To appraise the impact of taxes as they affect inflation you must 
take into account that the effect of income taxes on any business 
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sary, we have a law that is working very definitely in the opposite direction and 
is, In fact, strongly monopolistic in tendency. As such it is contrary to our na- 
tional policy of full competitive enterprise. 

In an attempt to remove some of the discriminations from the newly formed 
construction contracting company, or one subjected to loss or catastrophe in the 
base period, the following amended language of section 447 is suggested: 

“Bec. 447. InpustryY Base Preriop Rates oF RETURN. 

‘(a) Base Perirop YEARLY Rate or Rerurn.—The Secretary shall determine 
ad proclaim for each industry classification in subsection (c) a rate of return 
(computed to the nearest thousandth) for each of the four years 1946 through 1949. 
The yearly rate of return for each industry classification shall be obtained by 
dividing the sum of the aggregate net income (computed without regard to the 
net operating loss deduction provided in sec. (s)) and the aggregate interest 
deduction shown on the income-tax returns filed by the corporations in such classi- 
fication submitting balance sheets, by the aggregate total assets of such corpora- 
tions as of the close of the taxable year for which such returns were filed. Such 
ageregate net income, interest deduction and total assets for each such year shal! 
include the amounts reported on the income-tax returns for the calendar vear 
and the amounts reported on returns for other taxable years the greater part of 
which falls in such calendar year. For the purpose of this subsection, returns 
which showed no net income shall be excluded by the Secretary in all computa 
tions required by this section. The determinations by the Secretary required 
under this section ‘shall be made on the basis of returns of other corporations, 
computing all rates of return after giving effect to renegotiation of contracts. 

“(b) Base Pertop Rate or Rerurn.—The Secretary shall determine and 
proclaim for each industry classification in subsection (c) a rate of return (com- 
puted to the nearest thousandth) for the four-year period 1946 through 1949 
Such base-period rate of return for each industry classification shall be obtained 
by aggregating the net income and interest deduction (such amounts being de- 
termined as provided under subsection (a)) for each of the four years and divi ding 
the total of the three highest years by the sum of the total assets (determined as 
provided under subsection (a)) for such three years. 

‘(ec) Inpustry CLassiFicaTion.—For the purposes of this section, taxpayers 
shall be classified by industry in such manner as to gro up together all taxpayers 
whose principal source of revenue is from similar sources and shall be subclassified 
so as to group together those corporations with reasonable comparable volume of 
business and filing income-tax returns in the same collection district.” 


Senator Horny. Mr. J. C. Griffin, treasurer, International Register 
Co. 


STATEMENT OF J. C. GRIFFIN, TREASURER, INTERNATIONAL 
REGISTER CO. 


Mr. Grirrin. My name is J. C. Griffin. I am treasurer of the 
International Register Co. at Chicago. 

I represent a medium-sized organization that has been in existence 
since 1891. We happen to be one of those subject to the full impact 
of the ceiling of 62 percent under the present excess-profits law, or 
70 percent if the House measure is adopted. 

We will confine our discussion to three main subjects:, (1) How a 
sound fiscal policy is affected by Federal taxes; (2) analysis of the 
House bill and why it does not contribute to a good fiscal policy, and 
(3) our suggestions for the new bill to be reported out of your com- 
mittee. 

(a) Fiscal policy: The greatest need for a sound fiscal policy is to 
control inflation. We consider inflation a far greater evil than 
higher taxes. Any tax program reported out of your committee 
should be designed to combat this primary evil before it gets com- 
pletely out of hand. Inflation is not like a water faucet that can be 
turned on or off at will. Its control is the result of long-time tax, 
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spending, and other policies which have a cumulative effect on our 
economy. 

The control of inflation consists primarily of: (1) Reducing Federal 
spending; (2) sound credit controls; (3) encouragement of personal 
saving; (4) sound tax laws; and (5) long-range tax planning. 

We must cut Government spending at least 6 billion before imposing 
anv more taxes. There has been an attempt to cut Government 
spending but so far the cuts have fallen far below what is needed. We 
business executives are constantly being reminded that we should 
conserve manpower, cut unnecessary expenditures, keep down 
inventories, not buy beyond our requirements, and increase our 
operating efficiencies by agents of Uncle Sam and we agree that the 
advice is good and must be followed. 

These sensible anti-inflation suggestions can only succeed, however, 
if the Federal Government itself takes the lead in putting them into 
practice. The Federal Government is the Nation’s greatest consumer 
of goods and services. It is the largest employer of civilian manpower. 
The cost of running the Government is reflected in everything we buy. 

Unfortunately, the Federal bureaucracy obviously does not want to 
play in the Nation’s anti-inflation team. 

Senator Kerr. You understand that the jurisdiction of this com- 
mittee is limited to the matter of taxation? 

Mr. Grirrin. Yes, I understand. I want to make the point, that 
is all. 

Senator Kerr. I see. 

Mr. Grirrin. Some of the stories of indiscriminate buying on the 
part of the Armed Forces seem almost too fantastic to believe. There 
has been an increase of 225,000 Government employees during the 4 
months ended April 30, 1951. In fact, some Government agencies 
have openly admitted that they are “‘stockpiling’”’ employees ‘against 
the needs of the future.”’ 

According to the Department of Labor index the cost of living has 
risen 84 percent since 1940. But the price of Federal Government, 
in terms of taxes imposed on the people, rose by well over 500 per- 
cent between fiscal years 1940 and 1950—before Korea. The present 
emergency has sent it soaring even higher. 

The analysis prepared by your own distinguished committee 
member, Senator Harry F. Byrd, and printed in the Congressional 
Record, February 5, 1951, points the way to many savings that can 
be effected. 

Federal spending can be cut by at least the 6 billion we have sug- 
gested and, we repeat, until this is accomplished your committee 
should adopt an attitude of no more tax raises until satisfactory 
cuts have been made in Government spending. 

Another important contribution to inflation pressure is too much 
competition for available goods. Sound credit controls administered 
by the Federal Reserve Board has proven very effective in helping. 
We think there could be more encouragement on the part of the 
Government for personal savings. Another way that the available 
money can be siphoned off is by a sound taxing policy and that is 
where your committee comes into the picture. 

To appraise the impact of taxes as they affect inflation you must 
take into account that the effect of income taxes on any business 
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enterprise is entirely different than on an individual subject to with- 
holding taxes. 

The business enterprise, whether it be corporation, partnership, or 
individual, has the money available and can use its judgment whether 
it wants to spend more or keep the money and pay taxes. 

When a business reaches the point where a high tax rate takes 
effect, the tendency is for them to relax on their expense controls. 
In fact, it is becoming a sign of good management for a business to 
spend more money for certain types of expenses which ean be charged 
off after they have reached their high t tax bracket. Such spending 
causes a further demand for goods which, in turn, causes inflation. 

On the other hand, an individual has his taxes withheld from his 
wages. He has no option as he does not have the money which he 
can spend. 

Whether we like it or not income taxes on individuals on a fixed 
income subject to withholding taxes are noninflationary while taxes 
on business when they are too high become inflationary and can reach 
the point of diminishing returns. 

The far too prevalent idea of soak the corporations and the rich 
many times reacts to the detriment of the workingman you are 
trying to protect. To provide more jobs and create new business and 
thus raise the living standards of all our citizens, a certair part of the 
profits of industry must be plowed back into new facilities. When 
the over-all tax paid by a business is raised too high, it acts as a deter- 
rent to expansion. High taxes also will keep new enterprises from 
starting up that would otherwise provide new jobs for the working- 
man. In other words the old adage, ‘‘Don’t kill the goose that lays 
the golden egg,” certainly applies to our tax structure. 

Too much emphasis is now placed on obtaining revenue from in- 
come. More revenue should be obtained from so-called consumption 
or excise taxes which are noninflationary. To illustrate the advisa- 
bility of such changes in our tax structure, just picture in your mind a 
prolonged recession or depression. With our present tax structure 
the Government revenues would fall far below the actual fixed ex- 
penses of the Governmert which would be disastrous with our present 
debt. On the other hand, if more emphasis is placed on consumption 
taxes, the revenue would be there even though it might be smaller due 
to decreased buying. There will not be too much impact on the- 
lower-income brackets if such taxes are not put on food and food prod- 
ucts. in our opinion the lower-income group would be far better off 
by paving these taxes than they would be if unsound fiscal policies 
promote further inflation. 

In this connection, we would like to make the observation that 
price controls are not a cure for inflation and cannot be relied on to 
keep prices down indefinitely. Regardless of your ideas on price 
and wage controls you should view such controls objectively. 

Senator Kerr. Did you think the control bill was before this com- 
mittee? 

Mr. Grirrrn. No, sir; | knew it was not. 

We believe that controls are like damming a river. By building a 
large dam you can hold back the water for a while but unless the flow 
of water is controlled the reservoir back of the dam will become full 
and then the dam will have no effect on the flow of the river. Simi- 
larly, controls will help to hold back inflation but change in funda- 


pe 
ie 
he 
ci 
Te 
am 








"y 


















mer 
bus! 
Gov 
ties 
was 
$4,0 
7" 
plan 
siml 
posi 
thei 
far e 
l ye 
(b 
whic 
thes 
duri 
W 
beca 
vet I 
taxpi 
so ul 
of a 
of re 
To 
the b 
we W 
neces 
Fede 
We 
(1) 
likely 
advoc 
down 
(2) 
of thr 


) 
») 


ugeoTa’ 
the ex 


ance \ 
busine 
upset 
this pi 
(6) 
corpor 
our Oj 
W ll dc 
By all 
tine, 
Ing 
high y 
















































Sirens SAS 





REVENUE ACT OF 1951 1697 


mental conditions alone will cure it. It is interesting to observe that 

business is being asked by OPS to roll back its prices. If the Federal 
Government would roll back the over-all cost of its nonmilitary activi- 
ties to their 1948 level—which the Hoover Commission and others said 
was plenty high—it would deflate the price of Government about 
$4 000,000,000. 

There is also a great need for a long-range tax planning. Such 
planning has been totally lacking. If private business was run on a 
similar month-to-month planning the enterprise would be doomed t 
positive failure. The Budget Bureau should be prema to cakes 
their budget over at least 2 years so tax burdens can be determined 
far enough enough in advance to permit a tax bill to operate at least 
| year before it is amended. 

(b) Analysis of the House bill: We have carefully studied the tax bill 
which has passed the House. In our opinion, the act further aggravates 
the serious imbalance which has developed in the Federal tax structure 
during the past 12 vears. 

We were against the passage of an excess-profits tax last fall; not 
because of the higher taxes it made us pay but because no way has 
yet been found to administer an excess-profits tax with fairness to all 
taxpayers. This act is so discriminatory and distributes the tax burden 
so unfairly that it should be repealed and replaced with a defense tax 
of a straight percentage of total earnings to compensate for the loss 
of revenue fro'n its repeal. 

To rupartially appraise the House bill you must consider both what 
the bill does and what it fails to do. Before exploring these points 
we want to state clearly that we favor imposing whatever taxes are 
necessary to balance the budget but only after an adequate cut in 
Federal spending. 

We think the bill is bad for the following reasons: 

(1) It rrposes very high excise taxes on some items which are 
likely to cause drvinishing returns rather than larger revenues. We 
advocate a general excise tax on all items except food and the scaling 
down of excise tax on so-called luxuries to a more reasonable tax level. 

(2) It raises individual taxes by 12's percent. The original proposal 
f thre © percentage points increase W ill do far more to control inflation, 

}) The proposed increase in corporation normal and surtax rates 
to 52 Be recent is too high and should be limited to 50 percent. 

The proposed change in the excess-profits tax will only further 
agen aan an already bad situation brought about by the adoption of 
the excess-profits tax last fall. 

The retroactive provision on corporation taxes is not in accord- 
ance phic our principles of fair play. It has become impossible for 
business to plan their financial policies when their plans are constantly 
upset by hidden tax liabilities. The Senate has traditionally opposed 
this principle and we hope it will continue to do so. 

(6) The proposal to increase the over-all ceiling on all forms of 
corporation taxes from the present 62 percent to 70 percent is in 
our opinion the most objectionable provision in the entire bill and 
will do wore to increase inflation pressure than any other provision. 
By all standards this over-all liritation should not be increased at this 
time. 

In general, the House bill is unsound and risky. Taxes that are too 
high will destroy the incentive for individuals and corporations to 
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earn more and to further expand their facilities at a time when w: 
badly need more production. Its provisions are for the most part 
more inflationary than is safe for the economy. I leaves th 
Treasury's revenues too much at the mercy of fluctuations in th 
business evele. Worse yet it contributes to a tendency to promot: 
socialism through taxation which in our opinion is the mest dangerous 
trend in our tax structure. 

c) The new bill: We recommend that no new tax bill be reporte: 
from your committee until a substantial cut has been made in Feder; 
ng and vour committee has had time to change the man 
objections able features in the House bill. 

We believe that the new bill should produce enough revenue 1 

re a balanced budget after deducting the savings in the budge: 

nelle savings in the fiscal budget is what I refer to. We su: 
ze below what we think the new bill should inelude. 
Over-all limitation of 62 percent for corporation taxes. 

2. Any increase voted for corporations be made effective the sam 
time that is used for individuals. This should not be earlier tha 
October 1, 1951. 

3. Corporation normal tax and surtax be limited to 50 percent. 

4. Individual taxes be increased by three percentage points instead 
of 12 > percent. 

The excess-profits tax be repealed and replaced with a defens: 
If this is not done the present law should be left as it is. 

6. Adopt a general excise tax on all commodities except foods an 
food products to produce a substantial part of the needed new revenu 

I thank vou for the chance to present our views. 

Senator Hory. Thank you very much, Mr. Griffin. 

Mr. F. G. Chambers. 


Please have a seat. 


spenal 


STATEMENT OF FRANK G. CHAMBERS, TREASURER, MAGNA 
ENGINEERING CORP. 


Mr. Cuampers. My name is Frank G. Chambers. My home and 
place of business are San Francisco, Calif. Iam the treasurer of the 
Magna Engineering Corp. of that city. 

Let me first thank the committee for the opportunity of appearin 
here. I know you have a long and difficult task and I shall take only 
a few minutes to present a common problem which must face thousands 
of voung taxpayers in similar circumstances. 

i wish to call your attention not so much to a case of a hardship 
under the excess-profits tax law, but rather an inequity in classifica 
tion which I do not believe you gentlemen intended. 

I refer to a result of the law which has the effect of classing all new 
growing businesses begun in the postwar period with companies whose 
earnings are abnormally high because of the impact of the Korea: 
situation. Far from being helped by war conditions, our business has 
been substantially pinched by shortages of critical materials. Even 
with that impediment, however, we are proud to be part of a typical 
American success story which is traditionally part of our America! 
way of life, but which we believe cannot be repeated unless the law is 
modified. 
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After my release from the Army in 1946, my brother, an investor- 
engineer, and I gambled our entire time, efforts, and savings on the 
soundness of an idea for a new multipurpose home workshop machine 
which we named the Shopsmith. We incorporated in August and 
made our first shipments November 17 of 1947. 

The traditional Horatio Alger combination of risking our limited 
savings and a lot of hard work in a completely new business predicated 
on a new idea began to pay off. We ac tually started with $10,000 
and a $20,000 loan. In 1947 with only 6 weeks of act ual operation, 
our sales were $172,000. 

Senator Kerr. What is your business? 

Mr. Cuampers. I beg your pardon, sir? 

Senator Kerr. What is your business? 

Mr. Cuampers. We make a tool called the Shopsmith which is a 
woodworking tool which home craftsmen use in their basements 

Senator Kerr. For what purpose? 

Mr. CHampers. It is a saw, a lathe, a sander, a drill press, a hori- 
zontal drilling machine, and a jigsaw. 

Senator Kerr. For the making of furniture? 

Mr. Cuampers. Making of furniture or for men who are home 
craftsmen who like to panel their basements, who build boats, and 
who do anything in wood. 

Senator Kerr. Men or women? 

Mr. Cuampers. Well, 95 percent of our customers are men. 

(Discussion was continued off the record.) 

Mr. CuamBers. In 1948 our sales were $3 million. In 1949 they 
rose to over $3,500,000, and in 1950 to over $5 million. 

| might add that had it not been for Korea our sales would have 
approached $6 million. 

Under the provisions of the existing law we find ourselves facing 
taxes which may be as high as 62 percent, possibly to be raised to 
70 percent, and we are thus classed with businesses whose profits are 
swollen either directly or indirectly as a result of war conditions 

Gentlemen, we simply cannot exist, much less grow, under the 
eer of that type of taxation. for book profits to an expanding 
‘nterprise are never represented by cash dollars in the bank, but in 
inventenian: plant, tooling, and receivables. We have never felt we 
were in a position to even consider paying a dividend. 

| wish to emphasize that I am not appearing here to ask any special 
favor or preferential treatment. I sincerely believe that I am stating 
the case of young business. We are not even eligible for the benefits 
of the so-called growth formula because we were not in business on 
January 1, 1946. 

My own reason for not being in business, as I stated, on that date 
must be typical of a multitude of new businesses. 

| was an Army officer on General Somervell’s staff. 

The thought is inescapable that this law, providing relief as it does 
only for companies formed prior to January 1, 1946, is a direct blow at 
the veteran who survived the war in the hope of going home and start- 
ing a business. The great majority of releases from the military serv- 
ices did not take place until early in 1946, as you all know. 

Few of us could foresee that a law would be passed 4 years later 
which would legislate ex post facto against our chances of developing 
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and holding a successful business. We were soldiering in 1945 when, 


according to EPT, we should have been incorporating. 

| do not believe that Congress intended the consequences of the 
arbitrary January 1, 1946, date line. I appreciate the fact that some 
base period experience is necessary in order reasonably to determin 
whether a company is undergoing normal growth, and I do not presume 
today to tell this committee what the minimum base period should by 
Some growth companies with a fiscal year ending June 30 may use the 
base period July 1, 1949, to July 1, 1950, as their base period for excess 
profits tax purposes, so it is obvious that a short base period is possible, 

Sut companies not formed before 1946 are not eligible to use even 
this l-year period. It should not be too difficult to ide ntify companics 
similar to our own which are founded—many by veterans—on tly 
American concept of combining hard work and risk of capital to mak 
a new idea pay off, and affording these companies equitable treatment 
and a chance to live and develop. 

Finally, we do not believe it is the public interest to make it im- 
possible for new successful businesses to grow and develop. <A tax 
law is wrong if it tempts persons to sell out, take a capital gain, and go 
fishing. 

We do not feel that anybody else knows our business as well as we 
do, and we want it to continue under our ownership and management. 

This must likewise be true of a great many businesses similar to ours 
I am certain that it was not the wish of Congress to discourage the 
effort and risk of developing new businesses, the very principle which 
has made America the greatest and strongest country in the world. 

Our tax bill from Unele Sam since we began operations in November 
of 1947 now totals over half a million dollars. New enterprises can 
thus be productive of substantial revenue if given a fair chance to 
prosper, 

But unless there is relief from the deadly effect of the present excess- 
profits tax, I feel compelled to observe that the Treasury will not 
continue large collections from our business and similar companies, 
for the simple reason that we won’t be in business. Our tax liability 
on December 31, 1950, exceeded our cash in the bank by $300,597 

Senator MiLturkix. How would you get the money to pay off? 

Mr. Cuampers. If sales continue, Senator, during this year, by 
borrowing from the bank. We have a credit line of a quarter of a 
million dollars now, and we can pay. If business dropped off, sir, w: 
would be in dire straits. 

Senator Kerr. You would be sunk in the ditch, is that right? 

Mir. CuamsBers. That is right, sir 

Senator Kerr. Have you got a suggestion as to how we could meet 
a situation like that? 

\ir. CHamBers. Senator, | realize the problem has many facets 
and I have not presumed to reduce to legislative language a solution 
of the problem. 

In general terms, however, it would seem to me provision could b 
made for companies during the first, perhaps, 5 vears of their existence 
io be exempt from excess-profits taxes, especially in the light of the 
fact that the surtax plus the normal tax will be 50 or 52 percent. 

Certainly any company which was founded prior to Korea has a 
better chance under that provision than they are going to have unde! 
today’s law to become tax-paying units. 
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There are, perhaps, other modifications and conditions which would 
be possible, such as if you invested those funds—the amount of the 
excess-profits tax, in plant you would not pay excess-profits tax—I am 
sure the tax experts would have a better point of view than we do. 

As a bare minimum, though, we feel that the present growth 
formula should be broadened to include us, and that a base period 
should be devised which would be equitable. 

Senator Kerr. Regardless of the fact that you did not start until 
after 1946? 

Mr. Cuambers. That certainly is correct. 

From a standpoint of potential revenue to the United States 
Treasury the effect of the present law is damaging, and shortsighted, 
in that it actually represents a long-term loss of revenue. Companies 
which have been formed in the last 4 or 5 years and are now beginning 
to succeed can double, treble, and quadruple their present size in the 
next 5 to 10 years if permitted to realize a ‘ir normal growth potential. 

Not only will this contribute to the Nation’s industrial strength 
and create employment; it _ place these companies in a position 
of paying, and being able to pay, normal taxes after they have at- 
tained their growth far in excess of the amount of so-called excess 
profits tax demanded of them now. 

We appear here today, therefore, to ask that you make it possible 
for new business to continue to exist and develop, and to remove the 
ironic misfortune of being too successful to raise the cash to pay the 
resulting taxes; and too young to have access to the only relief pro- 
vided by the law. We eannot thrive if we are to be classed and taxed 
as realizers of swollen war profits. 

Senator Horny. Thank you, Mr. Chambers, for your appearance 
and vour statement. 

Mr. CuamBers. Thank you. 

Senator Hory. Mr. Joseph C. White. Have a seat, Mr. White, 
and give your name and connections to the reporter, please, sir. 


STATEMENT OF JOSEPH C. WHITE, REPRESENTING THE EQUITABLE 
OFFICE BUILDING CORP. 


Mr. Waite. My name is Joseph C. White. I am a New York 
City lawyer re presenting Howard 5S. Cullman, chairman of Equitable 
Office Building Corp., and I am speaking on behalf of that corpora- 
tion, and I assume that my remarks will be applicable to similar 
controlled real-estate corporations. 

In response to the suggestion in Senator Byrd’s letter to Mr. 
Cullman, I am going to restrict my oral remarks to a mere outline 
of our position, and have submitted to the committee a brief but 
more extended statement. 

Senator Hory. Your full statement will appear in the record. 

Mr. Wurre. Thank you, Senator. 

| want to make it clear at the outset that I am not raising any 
question as to an increase in taxation in general, and I am not raising 
any question as to the imposition of an excess profits tax on profits 
due to the military and defense expenditures. 

[ only wish to submit for your consideration the situation of con- 
trolled real-estate corporations where, I believe that the present law 
imposes an excess-profits tax on profits which are not due to such 
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governmental expenditures and, therefore, are not, in fact, exce: 
profits. 

The primary test presented by the act for determining what ar 
excess profits is to take as normal earnings a percentage of the averag; 
earnings for the base period and to deem any profits in excess ther: 

to be excess profits subject to the tax. 

But in our case, in the case of Equitable Office Building Corp., the 
earnings for the base period were subnormal for two reasons: 

First, throughout the base period the corporation was subject to 
rent control; 

Second, during the first half of the base period the corporation wa 
still in reorganization under chapter 10 of the bankruptcy law. 

The average earnings of the base period do not, therefore, giv: 
fair basis for determining excess profits. 

Moreover, in the case of corporations renting business property, 
distinguished from residential property, the act distinctly diseriminat. 
against corporations operating in New York City which, I believ: 
the only important area where rental of business property was con- 
trolled during the base period. 

As a substitute for average base-period earnings, the act permits a 
corporation to take a credit based on a percentage of its capital, b 
this is a very hit-or-miss substitute for the determination of what ar 
normal earnings, and the present act itself shows that such credit is 
not deemed to be an adequate substitute in the case of public utilities 
the earnings of which were depressed during the period by govern- 
mental regulations, that is, regulations—they are granted relief unde: 
section 448, and we are merely asking that controlled real-estate 
corporations be granted relief similar in nature. 

To indicate the type of relief which is worthy of the consideration 
of your committee, I have drafted and have also submitted to th 
committee, together with my statement, possible amendments 
the act. 

Thank you. 


Senator Hory. Thank you very much. We are very glad to have 


your statement. It will be put in the record. 
Mr. Wuire. Thank you, Senator Hoey. 


(The prepared statement of Mr. Joseph C. White, referred to, is : 
follows: ) 


STATEMENT OF JoseEPH C. WHITE ON BEHALF OF EQUITABLE OFrrFrice BUILDIN 
Corp. 


The purpose of this memorandum is to show that real-estate corporations w! 
were subject to rent control during the base period are entitled to relief from 
existing provisions of the Excess Profits Tax Act of 1950. 

The Excess Profits Tax Act of 1950 imposes a tax of 30 percent on excess profits 
Senate Report No. 2679, Eighty-first Congress, second session, page 3, states 1 
purpose of the act as follows: 

“Your committee conceives of this tax as primarily a tax on increased profit 
due to the outbreak of hostilities and to large military expenditures. This a 
counts for the primary emphasis upon the average-earnings base.” 

The average-earnings base so referred to is the average of annual profits / 
various periods during the four calendar years 1946 to 1949 known as the ba» 
period. Profits in excess of 85 percent of such average are deemed excess profits 

The Excess Profits Tax Act of 1950 is, therefore, designed to impose an additio: 
tax on increased profits due to the outbreak of hostilities in Korea and to lars 
military expenditures to be made; whereas, on the other hand, the increase- 
corporate normal tax and surtax provided by Congress are designed to lev) 
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contribution to the defense effort from profits whether or not increased on account 
ff the present emergency. This memorandum does not raise any question as to 
increased taxation except excess-profits taxes on profits which can be shown not to 
have been excess profits. 

In general the base period Was a prosperous period for corporations. Certain 
corporations and certain industries, however, could not take advantage of the 
prosperity of the base period and Congress, accordingly, has prescribed in the 
act relief for those corporations and industries such as, for example, regulated 

iblic utilities the income of which was subject to governmental limitation. Such 
relief, however, has not been extended to real-estate corporations owning and 
erating Office buildings and multiple dwellings the earnings of which were re- 
stricted by limitations in the form of rent controls. 

Federal rent controls were originally introduced by the Emergency Price Control 
{ct of 1942 administered by the Office of Price Administration. The present 
ontrols are based on the Housing and Rent Act of 1947 as amended. Under the 
atter act controls were removed in many parts of the country during the base 
riod but in others they were continued. Increases in maximum rent have taken 
place within narrow limits fixed by law but the old OPA rules which by and large 
are based upon the rent level of 1941 and 1942 continue to be the foundation of 
the maximum rent. Notwithstanding such increases as have occurred, rental 
income has not kept pace with the increased earnings which have occurred since 
1942 in other industries. 

If the average costs of living in the period 1921 to 1938 are indicated by the 

re 100, the index of residential rents increased in the country as a whole from 
ne end of World War II to the end of 1950 from 86.50 to 99.7, or by 13.2 points 

r about 15 percent, the cost of fuel and light rose from slightly over 100 to 130.9, 
ind = all items from slightly over 115 to 161. See Real Estate Analyst, volume 
19, No. 54; volume 20, No. 1. The cost of living in general increased from 115.5 
to 155.7, or by 30.2 points or about 33 percent. See Real Estate Analyst, volume 
90, No. 1. 

The same result is shown by figures published by the Bureau of Labor Statistics. 

it is thus apparent that owners of real estate did not share in the general pros- 
perity. Since the foregoing figures included controlled and uncontrolled space 
they are weighted against the owners of controlled space since as a matter of 
common knowledge controlled space does not yield the same rent as uncontrolled. 

In New York City rents from commercial and business property were also 
severely restricted under two State statutes enacted in January and March 1945. 
lhe basis of those restrictions are rentals existing on March 1, 1943, for com- 

iercial property and on June 1, 1944, for business property. Increases in such 

mmercial and business rents have been from time to time under some circum- 
stances permitted. At the present time the New York Supreme Court, which 
ilates the amount of increases, will not grant an increase of rent to yield a 
return (computed before Federal tax on income) in excess of 8 percent of the 
fair market value of the property, which fair market value is prima facie deemed 
to be equal to the assessed valuation. 

\s a result of Federal and State control, the return from real-estate investments 

came uneven as between different geographical areas throughout the United 
States and also uneven within the different areas. The New York and Federal 
rent-control statutes provide for exemption for so-called new buildings and for 
pace which became decontrolled under various circumstances. To illustrate 

point: The cost of 1 square foot of uncontrolled space in New York City in 

idings comparable to Equitable Office Building Corp. was in excess of $4.50 
luring the base period. During the same period Equitable Office Building Corp. 
as able to obtain on the average the following amounts for each square foot: 
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rhis divergence is a direct consequence of the New York rent controls If 

se controls had not been in existence the price which Equitable Office Building 

uid have obtained during the base period would have been at least $3.83 if not 

stantially more. 

During all that period Equitable Office Building was practically fi 
ecupancy percentage has increased only insignificantly from { 


ally ’ rented. 
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to 99.4 in 1950. With one or two exceptions none of the space was subject 
long-term leases during the base period. 

It is thus apparent that average earnings in the three best years during th 
base period do not represent a fair measure of normal profits. Moreover, as a 
consequence of the great depression, Equitable Office Building Corp. was co: 
pelled to avail itself of the reorganization provisions of chapter X of the Ban! 
ruptey Act. In the years from 1937 to July 1950 the corporation was unabk 
pay any dividends to its stockholders. A plan of reorganization was finally « 
summated in December 1947 which, among other provisions, provided that old 
stockholders would have to subscribe to new shares of the corporation if t 
desired to retain their old investment. See. 44! 

The Excess Profits Tax Act provides as an alternative to the income credit a a) A 
credit based upon invested capital but, in the case of real-estate corporations, t! defined 
earnings of which were controlled during the base period, a return on capit: under tl 
which does not recognize the fair market value or reproduction cost of the prop s 6141 (Cc), 
erty is not an adequate substitute for a credit based on income. b) C 

lhe base period generally was a period of high costs of construction and accor year she 
ingly corporations owning structures erected prior to the base period are capita 
ized far below the true base-period value of their property. Moreover, they wer 
heavily indebted and subject to high charges for interest and amortization. Thy 
profits are limited by the amount of floor space they have to rent although . 
expenses for labor, maintenance, and taxes were increasing continuously. Thus For 
in the case of Equitable Office Building Corp. operating expenses during the bas taxi 
period increased by nearly 60 percent from $1,048,000 to $1,600,000. — For thos 13% 
reasons the credit provided by the invested-capital method is not representatiy and 
of normal profits. 7a 

To sum up: The profits of the real-estate industry in controlled areas wer tion 
held down well below the profits earned by uncontrolled industries with the excey In b 
tion of finance and insurance, which represent a special category. The averag 
base-period rate of return of real estate as published by the Secretary of the Trea 
ury under the provisions of section 447 of the Internal Revenue Code is 5.3 pe: 
cent. Only railroads, transportation by air, and telecommunications received a 
lower rate of return; all other utilities enjoved a higher rate. All those indust 
were given a special relief by section 448 of the Internal Revenue Code by bi 
allowed to earn 6 or 7 percent on their equity and borrowed invested capital (| 
the corporate normal tax and surtax) before becoming subject to excess-prot 
Laxes In Sect 10) 
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\s the report of this committee stated, this provision was appropriate “in vir ' 
of the fact that the profits of these industries in the base-period years were hx Eme 
down well below the profits of uncontrolled industries.”’ \et 

\nother purpose of Congress in providing the minimum credit was to estal sad 
“uniformity for purposes of determining income which should be subjected sub 
excess-profits tax.’ 

\s mentioned before the rent-control laws provide for a regulation of rent 
governmental bodies. In the case of the New York business and commer 
rent-control laws the statute further provides for a narrow limit within w! 
increases in rent can be obtained from such bodies. 

Since the excess-profits tax is designed to tax increased earnings, result 
directly or indirectly from the defense effort, a base-period credit which does 
take into account the limitation on earnings imposed during the base period 
rent-control regulations will result in a tax upon earnings which are not due t For purp 
the increased defense spending. Moreover, those corporations operating - Shall 
decontrolled areas or leasing uncontrolled space in controlled areas are allowed = a 2 
to establish their credit on the basis of unrestricted earnings during the ba credit wi 
period. This results in a discrimination not only as compared with other indust: on 
but also within the same industry. 

; . subse 

If on the other hand a real-estate corporation is allowed to earn a rate ol a 
percent on its invested capital plus corporate normal tax and surtax, this differ 2) Fo 
tial will be eliminated and real-estate corporations will be given a fair basis fo omon 
determining what are excess profits. Any profits attributable to rent increases at least 
during excess-profits-tax years which might be held attributable to the defens BaINS ant 
effort, will be subject to the excess-profits tax. Orporath 

Corporations which undergo reorganizations under chapter X of the Bankrupt! 3) De 
\ct are restricted in their operations by trustee management ander the superv! ontrolles 
of the court. Trustee management is by its nature reluctant to take risks. ( applicabl 
sequently, earnings of corporations which were in reorganization during the bas as 
period are not representative of the earnings of similar industries. It is there! applicatic 
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suggested as a further relief that corporations in reorganization be given a 5-vear 
period after consummation of the reorganization of freedom from excess-profits 
tax for rehabilitation under ownership management. This is a minimum period 
required to build up a financial status which will permit such corporations to 
compete on equal terms with nonreorganized businesses. It seems not in accord- 
ance with the purpose of the excess-profits tax to levy during that period an 
excess-profits tax which is based on inadequate prior earnings. 


Sec. 448A. Excess Prorirs Crepir—ContTrRo.__Lep REAL Estate CorRPORATION 
a) AMOUNT OF CREDIT.—In the case of a controlled real estate corporation (as 
defined in subsection (e)), the excess profits credit for any taxable vear computed 
under this section shall be the sum of the tax imposed by sections 13, 14, 15, and 
141 (c), for such taxable year and the amount determined under subsection (b). 
CompuTatTion.— The amount referred to in subsection (a) for any taxable 
year shall be determined as follows: 
(1) by applying 7 per centum to the sum of the following: 
(A) the adjusted invested capital for such taxable year, and 
(B) the average borrowed capital for such taxable year as defined in 
section 439. 
For the purposes of this paragraph the adjusted invested capital for any 
taxable vear shall be the amount computed for such year under section 
137 (b) (2) without reduction by the amount of the net new capital addition 

and without regard to section 437 (b) (2) (C). 

(2) bv reducing the amount ascertained under paragraph (1) by the dedue- 
tion allowable for such vear with respect to interest on indebtedness included 

in borrowed capital under section 439. 

3) by reducing the amount ascertained under paragraph 

amount computed under section 440 (b) (relating to inadmissible assets 

c) For the purposes of this subchapter the term ‘controlled real estate corpo- 
ration’? means (except as provided in subsection (d)) a corporation enge 
ywner in fee or as lessee under a lease of real estate (improved or unimproved 
with an original term of 30 vears or more in the business of leasing s Id- 

but only if at least 80 per centum of its gross income durit | 
ar is derived from rent and if during each year in the base period (as defined 

section 435 (b 

\) 8O per centum or more of the available floor space was, uncer the 
Emergeney Price Control Act of 1942, as amended, the Housing and Rent 
\ct of 1947, as amended, or any law of the District of Columbia or any 
territory or possession of the United States, or of any State or political 
subdivision thereof, 

i) subject to rent ceilings, or 
(ii) subject to restrictions on evictions, or 
(iii) rented under leases entered into pursuant to any such law; and 

B) 80 per centum or more of its gross income (computed without regard 

to dividends and capital gains and losses) was derived from tents 
The term “rent”? as used in this section shall include income derived from render- 
ng services and other income incidental to the business of lessors of buildings. 

1} CONSOLIDATED RETURNS OF CONTROLLED REAL ESTATE CORPORATIONS. 1) 
For purposes of this section an includible corporation (as defined in section 141 
shall not include any controlled real estate corporation which has made and 
a consent, applicable to the taxable year, to compute its excess profits 
redit without regard to this section. The consent shall be made and filed at such 

ne and in such manner as may be prescribed by the Secretary. The consent 
shall be applicable to the taxable year for which filed and to each consecutive 
subsequent taxable year for which a consolidated return is filed. 

2) For purposes of computing its excess profits credit under this section, a 

nmon parent corporation shall be deemed a controlled real estate corporation 

at least 80 percentum of its gross income (computed without regard to capital 
gains and losses) is derived directly or indirectly from controlled real estate 
orporations. 

3) Despite the provisions of paragraph (1) of this subsection, two or more 
ontrolled real estate corporations, each of which has made and filed a consent, 
applicable to the taxable year, to compute its excess profits credit under this 
‘ection only, shall be considered an includible corporation for the purpose of the 
application of section 141 (d) to such controlled real estate corporation alone. 
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The consent shall be made and filed at such time and in such manner as may | 
prescribed by the Secretary. The consent shall be applicable to the taxable yea 
for which filed and to each consecutive subsequent taxable year for which a ¢ 
solidated return is filed. 


CORPORATE REORGANIZATIONS UNDER CHAPTER X OF THE BANKRUPTCY A¢ 


(1) Derinitions.—As used in this subsection— 

(A) REORGANIZATION, PLAN OF REORGANIZATION.—The terms “reorga 
ization” and “plan of reorganization”? shall have the same meaning a: 
Chapter X of the National Bankruptcy Act as amended. 

(B) REORGANIZED CORPORATIONS.—The term “reorganized corporatio: 
means 

(i) a corporation with respect to which a plan of reorganization 
consummated within the sixty-month period next preceding the end 
its taxable year which ends with or within the calendar vear 1950; a 

(ii) a corporation which was organized pursuant to a plan of reorga 
ization of another corporation consummated within the sixty-mo 
period next preceding the end of the taxable year which ends wit! 
within the calendar year 1950. 

(2) Exemprion.—A reorganized corporation shall not be subject to the | 
under this subchapter for a period of sixty months following the end of the mo 
in which a plan or reorganization was consummated. 

(3) ALTERNATIVE EXCESS PROFITS CREDIT.—After the expiration of the per 
provided in subparagraph (2) the excess profits credit based on income shal! 
be less than the excess profits net income of the reorganized corporation for | 
taxable year preceding its first taxable year under this subchapter. 


Senator Hory. Mr. Henry S. Moser, Allstate Insurance Co. 
Please give your name and connection to the reporter, please, si 


STATEMENT OF HENRY S. MOSER, GENERAL ATTORNEY, 
ALLSTATE INSURANCE CO. 


Mr. Moser. My name is Henry 8S. Moser, and I am general attorn 
for the Allstate Insurance Co., of Chic ‘ago, Ill. 

The Allstate Insurance Co. is a stock casualty company. It was 
organized in 1931 and writes automobile insurance only. 

‘All of its stock is owned by Sears, Roebuck & Co. Continuous!\ 
since its organization it has sold insurance at 15 to 20 percent below 
manual rates. 

By manual rates I mean those rates which are generally charged } 
the 107 companies that are members of the National Bureau o! 
Casualty Underwriters. 

{t had a very rapid growth in premium income during its bas 
period, as shown below: 

1946 $15, 418, 000 
1947 19, GOS, 000 
1948 31, 694, 000 
1949 40, 906, 000 


Notwithstanding the company’s growth during the base period 
and notwithstanding the company’s assets as of the beginning of tl 
base period were less than $20,000,000, the present Excess Profits 
Tax Act denies to it the benefit of the erowth formula by reason of th 
fact that it was a member of an affiliated group having assets at th 
beginning of the base period of more than $20,000,000. A factu 
study and analysis by Alfred M. Best & Co., insurance statisticial 
a copy of which is attached to this statement, discloses that only ¢ ie t 
other insurance affiliates are in the same situation. The denia 
the growth formula to these nine insurance affiliated companies resul! 
in substantial hardship and inequity. 
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The inequity arises in the application of section 435 of the act pre- 
scribing the method of computing a taxpayer’s excess-profit credit. 
When the section is applied to these nine insurance affiliates, it pro- 
duces the following unintended and anomalous result. It requires 
such companies in effect, in computing their excess-profit credits, to 
average their respective earnings during their periods of growth, 
pe riods when their book earnings were understated or ve ry much less 
than their true earnings, and to “apply such credit or average of under- 
stated earnings in future years to book earnings which are grossly 
overstated. 

This is occasioned by the following facts: 

The insurance industry differs from almost all other industries in 
respect of treatment of prepaid expenses and deferment of income. 
In the insurance business prepaid expenses are large and their influence 
on taxable earnings is substantial. The State insurance regulatory 
bodies, with a view toward policyholders’ protection and to insure the 
ulitmate in liquidity, properly require accounting methods whereby 
insurers are treated substantially as on a liquidation basis. Thus they 
refuse to recognize as assets prepaid expenses, including such sub- 
stantial items as commissions to agents, advertising, State premium 
taxes, and so forth, and require their immediate write-off. On the 
other hand, they require premiums to be treated as a liability to be 
taken into income periodically over the term of the policy. Approxi- 
mately 50 percent only of the premiums written in any calendar year 
is treated as earnings ‘in that year; the remainder is earned in the 
succeeding calendar year. Thus, although nearly all of the expenses 
incurred in the sale and writing of policies must be charged off in the 
calendar year in which the policies are issued, only one-half of the 
premiums written during said year are treated as earnings in that 
year. 

Writing off prepaid charges immediately and deferring 50 percent 
of premium income does not have, over a period of years, a substantial 
effect upon the normal tax or surtax of an insurance company. Assum- 
ing the tax rate does not decrease, the Government, though collecting 
from a growing insurance company less normal tax and surtax during 
the period of growth and higher taxes thereafter, collects, over a 
period of years, about the same aggregate amount as it would have 
collected had prepaid charges not ‘been written off in the vears they 
were disbursed and had premium incomes not been deferred. 

However, it is a vastly different story with respect to excess-profits 
taxes. The effect of the State regulatory requirement upon insurance 
companies to write off prepaid charges and to defer 50 percent of 
premium income in relation to the Excess Profits Tax Act in the case 
of ; growing company is— 

To understate the earnings during a period of growth. When 
call occurs during the base period, the base-period earnings are 
therefore understated ; 

To afford an inadequate excess-profits credit if computed under 
the general average earnings method; 

To overstate the earnings when (a) the rate of growth is retarded, 
(6) growth ceases, or (c) when there ‘s a decline in premium writings; 

To require under the general average earnings method the appli- 
cation of an understated excess profits credit to overstated earnings 
when growth is retarded, ceases, or when premiums decline. 
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The above effects are illustrated in a hypothetical case in exhibit B. 
which is attached to my statement herewith. 

It is to be noted that in this example the company, though having an 
incréase of $7,600,000 in premiums during the last year of the base 
period as compared with the first year, had recorded earnings during 
the base period of only $710,000 by reason of writing off prepaid 
expenses and deferring approximately 50 percent of its premium 
income. Its excess-profits credit, on the general average earning 
method, was only $540,000. In the 3 years next following, however, 
when the rate of growth first became retarded, and later when premium 
‘ncome declined, the recorded earnings of the company soared to 
$975.000, $1,660,000, and $2,470,000, respectively. 

The rate of growth during the base period of the nine insurance 
affiliates heretofore mentioned, taken as a group, to whom the growth 
formula was denied was as follows: 1947, 75.1 percent; 1948, 62.1 
percent; 1949, 54.1 percent. The rate of growth of said companies in 
1950, taken as a group, was only 16.1 percent. The inequity of 
limiting said companies to the general average earnings method of 
determining excess-profits credits, without benefit of the growth 
formula, and requiring them to apply an understated excess-profits 
credit to overstated earnings is apparent. An excess-profits credit 
determined under the invested-capital method in our case produces 
even a smaller credit than if computed under the general average 
earnings method. We believe this is true for each of the other eight 
affiliates involved. 

The Congress for many years has recognized the fundamental 
differences between insurance and other industries and has provided 
by section 204 for the taxation of insurance companies in a Manner 
different than that for industries generally. This difference in treat- 
ment, though adequate and proper with regard to normal and surtax 
problems, is inadequate to relieve the growing insurance affiliate from 
a gross inequity in the application of section 435. This inequity ts 
peculiar to insurance affiliates. Noninsurance affiliates are not 
generally confronted with any problem of writing off substantial 
prepaid charges and deferring income. Consistency, it seems to us, 
requires a further implementation of the distinction in the computation 
of excess-profits credits between insurance affiliates and noninsurance 
affiliates. 

Let me point out another inequity and discriminatory feature of the 
Excess Profits Tax Act as applied to nearly all of the nine companies 
heretofore mentioned. A stock fire or casualty company which had 
assets of less than $20,000,000 as of the beginning of the base period, if 
owned by a life-insurance company whose assets if added to the assets 
of its subsidiary were in excess of $20,000,000, is not denied the benefit 
of the growth formula. Likewise, a stock fire or casualty company 
with assets as of said date of less than $20,000,000 if owned by a 
mutual insurance company, whether fire, casualty, or life, is not denied 
the benefits of the growth formula regardless of the assets owned by 
such mutual company at the beginning of the base period. In ow 
State alone, if the committee please, there are four, to our knowledge, 
stock fire and casualty companies with assets of less than $20,000,000 
as of the beginning of the base year—the base period—that wer 
owned by mutual companies whose assets far exceeded $20,000,000, 
and they are our competitors, and they get the benefit of the growth 
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formula, but our company, because it is not owned by a mutual 
ompany or a life company, is denied that benefit. 

Such stock fire and casualty companies may avail themselves of 
the benefits of the growth formula since they did not have the privilege 
of filing a consolidated return with their parent company. Section 
i141 provides that life companies may file consolidated returns only 
with other life companies, and that mutual companies may file such 
returns Only with mutual companies. 

Thus, merely because our company is a subsidiary of a group having 
assets in excess of $20,000.000 at the beginning of the base period, 
the benefit of the growth formula is denied to it. This is not true 

th respect to any subsidiary stock fire or casualty company of the 
John Doe Mutual Insurance Co or the John Doe Life Insurance Co.. 
rrespective of the amount of their aug¢eregate assets. 

In conclusion, it is respectfully submitted: 

1. The Excess Profits Tax Act, in denying the benefits of the growth 
formula to certain insurance affiliates, singles out in its operation a 
few companies and subjects them to adverse treatment. It fails in 
that respect to create broad classifications generally considered equit- 
able for tax purposes. 

2. The act unfairly places insurance affiliates in the same category 
with noninsurance affiliates. It fails to recognize the distinct differ- 
ence between such affiliates arising out of the insurance State recula- 
tory requirements requiring, in the case of insurance companies, the 
immediate write-off of prepaid charges and the deferment of sub- 
stantial portions of income. 

3. The act, in relegating an insurance affiliate such as our company 
to the “general average earnings” method in computing its excess- 
profit credit, results in requiring the use of a grossly inadequate 
‘redit and in substantial hardship and inequity. 

t. The act imposes upon stock fire and casualty affiliates not owned 
by mutual or life insurance companies discriminatory treatment 
treatment wholly different than that applied to a stock fire or casualty 
nsurance affiliates of mutual or life insurance companies. 

5. The loss, if any, in taxes to the Government by legislative relief 
irom the inequity and hardship heretofore described cannot. be sub- 
stantial, The denial of the growth-formula benefits to the nine 
ompanies afore-mentioned may, in fact, result in less tax revenue to 
the Government. Four of the nine companies have had growth, in 
part, because of economical operation and their sale over a period of 
Vvears of insurance at rates considerably less than “manual! rates.” 
Increased tax burdens upon these four companies and resulting com- 
petitive disadvantages may make it difficult for them to continue to 
maintain their present premium differential. This may well result in 
less business—less profits—and less taxes. 

Briefly, it seems to us we have been put in the wrong slot. We are 
put in a so-called slot of noninsurance affiliates whose accounting 
method is entirely different, who are not required to write off prepaid 
charges or defer income. 

We have been taken out of the slot, it seems to us, where we should 
have been placed, in the same situation as the stock fire and casualty 
companies that are owned by mutual companies or owned by life 
companies. 

What is the remedy? There are many. We have taken the liberty 
of suggesting one—the addition of a few words to section 435. 
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A draft of the amendment or amended section is attached to ths 
statement. 

Senator Hory. That will be considered and put in the record. 

Mr. Moser. May my memorandum be filed and made a part of 
the record? 

Senator Horny. Yes, sir. 

Mr. Moser. Thank you, sir. 

(The document referred to, Analysis of Domestic Stock Casualt, 
and Fire Insurance Companies Doing Business in 1950, exhibit 8 
mentioned in the statement, and exhibit C, a draft of the suggested 
amendment, follow:) 

Exuipit A 
Analysis of domestic stock casualty- and fire-insurance companies doing busines 
1950 ' 


1. Total companies 
2. Less companies w ith assets over $20,000,000 at beginning of base pe riod 


Companies with assets under $20,000,000 at beginning of bas: 
pe ‘riod 
3. Less nonaffiliated companies s and companies ‘affiliated in groups With assets 
less than $20,000,000 at beginning of base period 


Companies affiliated in groups with assets in excess of $20,000,000 
at beginning of base period. ee ; Sidebar tages 
4. Less: 

Companies not qualifying for growth formula by either increase in 
sales or payroll ae 

Companies whose exce ss-profits | tax credit was larger under gen- 
eral average earnings or invested capital bases than under the 
growth formula_-_-_- -- 


5. Affiliated companies whose excess-profits credit would have been larger 


if the growth formula had not been denied them 
Prepared by Alfred . Best & Co. 


ExuiBit B 
Example showing effects of charging off prepaid expenses and deferring pr 
income on company with premium growth during base period 


[000 omitted] 
1946 1947 1948 1949 1950 1951 


Premiums written _., $8,000 $10,000 ($12,500 $15, 600 $19, 500 |$21, 450 
Percent increase over previous year 25 25 25 25 10 


Premiums earned from premiums written in 

previous year (50 percent ‘ $4,000 | $5, 000 
From premiums written in current year (50 

percent Zia g 5, 000 6, 250 


otal oe ) 9,000 | 11, 250 
Losses: 50 percent of premiums earned 2, 4,500 | 5,625 
Expenses: 40 + of premiums written 

(commissions, 25 percent; other, 15 percent) 3, 2 4, 000 5, 000 

Potal 5, 3 8, 500 | 10,625 


Underwriting profit or loss % 500 625 


1. Average base-period net income (general average) _—- __ $636, 00 


2 Execess-profits credit (85 percent of 1) . §40, 000 
3. Average base-period net income (alternative based on growth)_.___ 785, O00 
1 
? 


kxcess-profits credit (85 percent of 3) 667, 2° 
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Exuisir C 


SuGGESTED AMENDMENT TO SEcTION 435 (e) (1) (A) (i) or Excess Prorits Tax 
Act oF 1950 
[New language shown by italics] 

‘(e) AVERAGE BASE-PERIOD NET INCOME—ALTERNATIVE BASED ON GROWTH— 
1) TAXPAYERS TO WHICH SUBSECTION APPLIES.—A taxpayer shall be entitled 
to the benefits of this subsection if the taxpayer commenced business before the 

eginning of its base period, and if either— 
‘*(A) (i) the total assets of the taxpayer as of the first day of its base period 
when added to the total assets for such day of all corporations with which the 
taxpayer, if other than a corporation taxable under section 204, has the privilege 
under section 141 of filing a consolidated return for its first taxable year 


under this subchapter), determined under paragraph (3). did not exceed 
$20,000,000, and’”’ 


Senator Hory. Our next witness is Mr. George Roberts of the 
American Bar Association. 

Mr. Roberts, will you please have a seat, sir, and give us your name 
and connection, please. 


STATEMENT OF GEORGE ROBERTS, CHAIRMAN, SPECIAL COM- 
MITTEE ON RETIREMENT BENEFITS FOR LAWYERS, AMERICAN 
BAR ASSOCIATION 


Mr. Roserts. My name is George Roberts. I have been a prac- 
ticing lawyer since 1908, and I appear here as chairman of a special 
committee of the American Bar Association on retirement benefits for 
lawyers. 

| am here to ask you to give consideration to a proposed amendment 
to the revenue bill in aid of voluntary savings for professional men 
and other taxpayers who are not covered by a corporate pension under 
section 165 of the code. 

| believe that you, as lawyers, know that lawyers and other profes- 
sional men are not included in these pension plans which are limited 
to corporations and for which the corporation gets a tax deduction 
with respect to its contributions. 

| am here asking that this inequity be cured. 

The board of governors of the American Bar Association passed 
the following preamble and resolution, which summarizes the 
proposition: 


Whereas the present high levels of Federal taxation on earned income make it 
virtually impossible for professional persons and other recipients of earned 
neome to provide for their retirement from their income; and 

Whereas the problem of providing retirement benefits has, to a great extent, 
een solved by corporate employees by section 165 of the Internal Revenue 
Code; and 

Whereas the need for such retirement benefits is equally great in the case of 
professional persons and other persons having earned income but not covered by 
a pension plan: Now, therefore, be i 

Resolved, That the board of governors of the American Bar Association favors 

principle amending the Internal Revenue Code so that taxpayers not covered 

y a pension plan qualified under section 165 of the code, may be encouraged 
by a tax credit, a tax deduction or other means to accumulate, out of current 
earned income, funds which would be available under appropriate regulations of 
the Treasury Department to provide retirement income for such taxpayers. 


lt happens that yesterday Senator Ives introduced in the Senate an 
amendment to the pending revenue bill, which would cover this 
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question. He also introduced a statement which is in this morning's 
Congressional Record at page 9055, and I w ish every member of this 
committee would read it because it is a much better statement tha: 
| have prepared. I now ask you to give consideration to Senato 
Ives’ amendment, and to the explanation of it which is in this 
morning’s Congressional Record. 

The proposal, which is an amendment, would permit a taxpay: 
who was a me ber of a bona fide agricultural, labor, business, in- 
dustrial, or professional association, to pay into a trust fund, forming 
part of a retirement plan set up by such an association, an amount 1 
any one year not exceeding 10 percent of his earned income. In 1 
event, however, is this to be more than $7,500 and for it he is to re 
ceive a deduction, for Federal income-tax purposes, for such amounts 
so paid in. 

The trustee. which has to be a bank, a member of the Federal 
Reserve System, then manages these moneys as a common trust fund 
placing them in investments legal for trust funds. On the man’s 
retirement or death, the trustee pays it back—pays back to each mai 
what he put in, with the accumulations. It may be payed bac! 
either in a lump sum or in installments, and when he gets it back, th 
recipient has to pay an income tax in accordance with the ther 
existing law. 

It is true that in many cases this will mean that the tax will be r 
mitted in a man’s most productive years when his income-tax bracke' 
may be higher than it will be in his later years when his earning pow 
has diminished, or is nonexistent, and when his income may be lowe: 

This is true of doctors and lawyers; it is more true, of course, | 
the case of singers, ball players, and other people where age is mor 
important than it is in the professions, but I think it is true that 
lawyers, doctors, accountants, almost everybody, go through a period 
of small earnings in the beginning, as you know—doctors have t 
spend years, so do lawyers—getting ready to practice and then they 
have a high income-producing period and then in the later years 
particularly in the case of most lawyers who are practicing for them 
selves—most lawyers are not, as I am, a member of a firm, they ai 
individual practitioners and their incomes go down. 

Senator Tarr. What is the advantage of permitting a deductio1 
for payments into such a fund, and not permitting a deduction 0 
payments in life-insurance companies? 

Mr. Roserts. You say why shouldn’t you? 

Senator Tarr. Yes. You have had the life-insurance companies 
often before us, urging that a certain amount of life surance shoul: 
be deductible. 

Mr. Rogerts. Well, there is, I think, much to be said in favor 0! 
that, but 

Senator Tarr. This would require the association to set up * 
pension fund. 

Mr. Rozerts. Yes, sir. It requires some association to set up what 
is really a savings fund that is more than a pension fund. It isa 
savings fund which you cannot take out until you retire or die or ar 
totally disabled. It differs from an ordinary pension fund in that al 
ordinary pension fund is one that provides that the owner is to rece!) 
X dollars every month, 
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These funds could not do that because they pay people back, who 
have paid in, plus any profits or accumulations that the fund has 
made or less any losses that the fund has sustained. 

Senator Tarr. Are you familiar with the plan presented here to us 
at the beginning of the hearings of the 5-percent investment in a form 
of Government bonds? 

Mr. Ropers. The so-called Salverson plan? 

Senator Tarr. Was that submitted by the New York State Bar? 

Mr. Roserrs. No, sir. I think that was submitted by Mr. Salver- 
son on his own behalf, but that plan has been considered and has been 
approved by many bar associations. 

Others objected to it because, in the first place, it brings in this new 
idea of a special kind of Government security. Did he recommend 
) percent? | thought it was a bond of only 1 or 2 percent. 

Senator Tarr, No; 5 percent of the income. The bond itself, I do 
not know whether that carried only 1 or 2 percent, but you have here 
10 percent of the income. 

Mr. Rosperts, Yes: I have 10 percent. 

Senator Tarr. He limited it to 5 percent of the income, and 10 
percent is a little high, that is, if I think you are trying to make it 
parallel to other pension funds. 

Mr. Roperts. That is what I am trying to do, Senator. 

Senator Tarr. Those pension funds. as a rule, do not run over 5 or 
percent at the outside. 1 think we Senators pay 6 percent. 

Mr. Rogers. Well, I do not know about your pension. 

Senator Tarr. I think that is about as high as anybody, unless the 
railroad people—I do not think even the railroad people—I do not 
think the railroad retirement fund runs over 6 percent—6's percent, 
| think, for the men themselves, 

Mr. Roserrs. Of course. a great many of these corporation pension 
funds are made up of funds that are really put in by the stockholders 
for the benefit of the emplovees, and there are a hundred stockholders 
often to one employee. While this enables these professional people, 
in effect, to set up their own pension funds, there is nobody who takes 


the place of a stockholder. They have to put it up out of their own 
money. 


Senator Tarr. Yes, sir. 

| think the Government contributes an equal part in civil-service 
‘unds and also the railroad does in the 6 percent, too. In this case 
the man has to put it all up. He has no employer, so he pays himself, 
he has to put the whole amount up, bimself, so I do not suppose 10 
percent would be out of line with the general idea of the pension funds 
how current in industry. 

Mr. Roperts. I think you will find that financially if you adopted 
this smendment there would still be a great edge in favor of being 
employed by a corporation as an officer or an employee, as compared 
with being out for yourself. This amendment, if adopted would tend. 
certainly, to equalize the burden. 

Senator Tarr. The deductions for payments into the pension funds 
ue quite elaborate. The regulations are quite elaborate as to the 
qualifications of that fund, and no doubt the Treasury, if you did 
inything of this sort, would want to impose some fairly strict re- 
sirictions on just how this fund could be managed. 
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Mr. Roserts. I would have no doubt that that would be true 
I became interested in this problem several years ago because | 
talked to so many lawyers—young lawyers and young doctors and 
young architects. They really are most dise ouraged, and I hay 
known several in our own office. I think we have had four peopl 
leave us within a fairly short period of time to go into a corporation 
[| asked them why, and they said, ‘We cannot save anything. If wi 
go into this corporation, we will get into a pension fund.’ 

I do not think the law ought to discourage young men from goiny 
into the professions and encourage them to go in as employees or 
officers in these corporations. The bigger the business, the bett: 
because there are bigger pensions in big business. 

Senator Tarr. Mr. Stam, do you have any comments? 

You have been interested in this? 

Mr. Sram. We have been very much interested in this particular 
plan, and I have talked to Mr. Roberts about it, and the problem, 
it would seem to me—the immediate problem before the committee 
would be the effect on the revenue of putting it right into effect, and 
I think that we talked, did we not, Mr. Roberts, about some idea o! 
maybe having sort of a sliding scale where the deduction would not 
be as great for the first few years as for the last few, or something of 
that sort, so that the revenue lost would not be felt immediately; 
and in other words, to get the plan started, but not to feel the im 
mediate effect on the revenue, and we would be glad to look into 
that angle of it. 

Mr. Rozperts. I want to get the thing started. 

Let me point out one thing. This is an anti-inflationary measur 

We will all agree that inflation is our greatest domestic danger. 
One of the troubles is, according to the economists, there is too much 
money in the hands of consumers which will be spent for consumer 
goods, so they advocate increasing taxes just for the sake of taking 
money away. 

They also advocate savings. If you can get people to save, that 
is the best possible way of re sduci ing this inflationary gap. 

President Truman, in his midyes ar economic report to Congress on 
Tuesday of this week, said, “voluntary saving is a part of a well- 
rounded anti-inflationary program. 

This is true, and I know of no more effective way to encourag 
voluntary savings than this proposal to postpone from_ taxable 
income the amount of such savings under proper restrictions and 
limitations. 

Senator Hory. A great many State bar associations have become 
interested in this. 

Mr. Roserts. I am sure you will find that very many State bar 
associations and county bar associations are interested; that tl: 
medical associations are interested; that the accountants organiza- 
tions also are interested, and if I would have had time I would hav: 
taken this up with the various farmers’ organizations because. the 
farmers could come under this, too, the individual farmers, unde! 
their various associations, and a lot of others. 

The societies of artists have communicated with me, and | am 
sure you will find that there is a very great interest in this. Tle 
substance of Senator Ives’ bill came ‘from bills introduced by M: 
Keogh and Mr. Reed, both members of the Ways and Means Com 
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mittee, and they have been working with my committee and with 
the New York State Bar Association committee, of which Mr. Leslie 
M. Rapp is chairman, and the Association of the Bar of the City of 
New +an, of which Mr. Roswell Magill is chairman. 

Mr. Curt Pantzer of Indianapolis tells me that the Indiana Bar 
Association is very much intereste : init. Mr. Pantzer, incidentally, 
is a member of the American Bar Committee. 

[ think you will find that there is tremendous interest in this 
among all professional men and other self-employed men. 

Senator Hory. Thank you very much. 

Mr. Roperrs. I hope you will give it serious consideration. 

May I ask that our statement be printed, because I have not 
followe d it ve ry c ‘lose ly? 

Senator Horny. Yes. 

(Mr. Roberts’ prepared statement is as follows: 


rEMENT OF GEORGE RoBERTS, CHAIRMAN, SPECIAL COMMITTEE OF AMERICAN 
3aR ASSOCIATION ON RETIREMENT BENEFITS FOR LAWYERS 


1998 


operis 


My name is George Roberts. I have been a practicing lawyer sin 
dam a member of the law firm of Winthrop, Stimson, Putnam & ] 
New York City. I am chairman of a special committee of the American Bar 
Association on retirement benefits for lawvers 
I am here to ask you to give consideration to a proposed amendme1 
ue bill in aid of voluntary savings for professional men and other taxpayers 
covered by a corporate pension plan under section 165 of the code The 
the proposal is to postpone from taxable income the amount of such 
if made under an authorized plan The objective is to le n manifest 
inequities to lawyers, doctors, dentists, architects, accountants, actors, engi- 
and all others who de pel d for their livelihood on so-ca | arned income 
{are not the beneficiaries of a cor ‘por: ation pension plan. 
My interest Was aroused in this question by talks with voung lawvers and other 
rofessional men who find it increasingly difficult to provide enough from savings 
aimed their retirement and to give their family anv security 
‘he same type of voung men with the same education who 
ve protection by pension plans which are specifically aut! 
the Internal Revenue Code. Such pension plans are 
niversal in corporations of anv size and thev are favored by 
s tax deductions for the contributions made to such plans by ; 
No such tax deductions are given io self-emploved, whether professional met 
not, and as a result there has been a tendency on the part of ung men who 
| like to be doctors, lawvers, architects or accountants, or ’ | 


( 
> 
\ 


er some other profession, to give up the profession and go it 
ke of the security afforded on retirement or death 
ibmit, that from the standpoint of the country, this is not a} 
We should encourage the professions and self-employmen 
riminating against them. 
American Bar Association, and MAany State and local associations, have 
inted commitiees to study this problem. The same has also been done by 
medical associations and other associations of professional met 
board of governors of the American Bar Association has passed the 
ng preamble and resolution 
Whereas the present high levels of Federal taxation on earned income make 
rtually impossible for professional persons and other recipient earne 
me to provide for their retirement from their income; an 
Whereas the problem of providing retirement benefits has 
solved for corporate employees by section 165 of the 
le; and 
“Whereas the need for such retirement benefits is equallv gre: 
professional persons and other persons having earned income 
Va pension plan: Now, therefore, be it 
Resolved, That the board of governors of the American Bar Association favors 
neiple amending the Internal Revenue Code so that taxpayers not covered 
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by a pension plan qualified under section 165 of the code may be encouraged 
by a tax credit, a tax deduction or other means to accumulate, out of current 
earned income, funds which would be available under appropriate regulations 
of the Treasury Department to provide retirement income for such taxpayers 

Several bills have been introduced in the House of Representatives to hel; 
this situation. At the suggestion of our committee of the American Bar Agsv- 
ciation and of a similar committee of the New York State Bar Association 
which Mr. Leslie M. Rapp is chairman, and a committee of the association 
the bar of the city of New York, of which Mr. Roswell Magill is chairma: 
House bills 4371 and 4373 were introduced on June 7 by Congressman Eug: 
J. Keogh and Congressman Daniel A. Reed, both members of the House Wa 
and Means Committee. Yesterday Senator Ives introduced an amendment 
the pending revenue bill which embodies the substance of the above bills. 

The proposal would permit a taxpayer who is a member of a bona fide agri: 
tural, labor, business, industrial or professional association to pay into a tr 
fund forming part of a retirement plan set up by such an association, an amou 
in any one vear not exceeding 10 percent of his earned income, but in no event 
more than $7,500, and to receive a deduction for Federal income tax purposes 
for such amount so paid in. The trustee managing such a trust, which has 
be a bank which is a member of the Federal Reserve System, will then inves: 
the amounts received by it in securities legal for trust funds. Upon retirement 
or death, the amount invested by the taxpayer, with accumulations, is paid ba 
in accordance with the plan and these payments are then subject to tax und new 86 
the Revenue Code. breedit 

In other words, this proposal is not a remission of tax but a postponement of This 
tax. Of course, in many cases, this will mean that the tax will be remitted lhe 
a man’s most productive years, when his income-tax bracket may be higher thar 
it will be in his later years when his earning power has diminished or is non- 
existent. At that time his income-tax bracket is presumably lower. This is pec 
particularly obvious in case of ball players, singers, and others whose earni ing new 
power is greatly affected by age. taxpayt 

What we now ask is that this proposal be considered by you as an amendme! or mort 
to the revenue bill now pending before you. be app! 

If an amendment such as this is made to the code, it would not at all equaliz except | 
the financial advantages of the professional man and self-employed as compared applica 
to the officers and employees of large corporations, but it would certainly tend We . 
that direction and it would remove the discrimination now existing in favor of t! Woo! pt 
corporate officers and employees. words * 

Your committee is now considering a revenue bill which substantially increases 1. Ar 
individual income taxes and which gives no advantages to earned income 
income from investments. In many cases these rates will make savings practica 
impossible. Is it not in the public interest that the hard-working individual y 
is on his own should be encouraged to save and to be independent in the good « 
American way? Th’'s is always important, but today it is particularly important 
Everyone concedes that the great domestic danger today is inflation, and, if poo) 
can be encouraged to save, whatever money is so set aside is not available for e 
penditures on consumers’ goods. The inflationary gap is to that extent lessen 

President Truman, in his midyear economi¢ report to Congress on Tuesday 
this week said: “Voluntary saving is an essential part of a well rounded ant 
inflationary program.’’ This is true and I know of no more effective way to « 
courage voluntary savings than the proposal to postpone from taxable incom ir 
amount of such savings. I urge your committee to give serious consideratio! «. On 
this problem. recom 

ture), th 

Senator Hory. This concludes the testimony of witnesses this follow t 
morning. : 3. If 

In lieu of an appearance the Chair inserts in the record numerous oT mo 
statements and letters. 
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STATEMENT OF Davin P. Livinaston oF WASHINGTON, Iowa, AND ERNEST | 
Capps or Lirerty, Mo., on BEHALF OF THE PurE BREED AND COMMERCIA 
SwINE BREEDERS OF AMERICA 


We are here today speaking in behalf of the swine industry. As a result 
joint meeting held on Juiy 19, 1951, in Des Moines, Iowa, representatives of 
National Swine Records Association, (representing 75,000 pure bred swine 
ducers) and the Iowa Swine Producers Association (representing 192,000 pure b: 
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and commercial swine producers), the following resolution was adopted to be 
communicated to the farm States congressional delegations: 

“For Federal income-tax purposes— 

“1. Sales of capital assets of all kinds are now taxable at 50 percent of the capi- 
tal gain, provided said capital assets are held 6 months or more. H. R. 4473, 
section 117J (presently before the Senate Finance Committee, and which pertains 
to the sale of capital assets), has been amended to extend the holding period on 
livestock to 12 months before it could qualify for capital-gains treatment. 

“2. The change of the holding period from 6 to 12 months on all livestock held 
for breeding, dairy, or draft purposes discriminates against some livestock pro- 
ducers and users. 

“3. The adoption of this amendment would hamper the operation of both pure 
bred and commercial swine producers by creating new and arbitrary marketing 
practices to take any advantages of the provisions of this amendment. From 
an economic standpoint the general trend in breeding is to produce animals that 
will convert feed into pork at the lowest possible cost which, of course, means 
using the smallest amount of feed to produce 100 pounds of pork. The 12-month 
provision in this amendment would create a definite tendency to reverse this 
trend.”’ 

I quote section 306, “Sales of Livestock”’, of H. R. 4473, as follows: 

“Effective with respect to taxable years beginning after December 31, 1950, 
section 117 (j) (1) is hereby amended by adding at the end thereof the following 
new sentence: ‘Such term also includes livestock held by the taxpayer for draft, 
breeding, or dairy purposes for 12 months or more’.”’ 

This is the bill as it now stands in the Senate Finance Committee 

The Beef Cattle and Wool Growers Association have made the following sug- 
gested improvement in the above paragraph, as follows: 

“Sec, 306. Sates or Livestock. 

“Section 117 (j) (1) is hereby amended by adding at the end thereof the follow- 
ing new sentence: ‘Such term also includes livestock, regardvess of age, held by the 
taxpayer for draft, breeding or dairy purposes, and held by him for twelve months 
or more from the date of acquisition.’ The amendment made by this section shail 
be applicable with respect to taxable years beginning after December 31, 1941, 
except that the extension of the holding period from six to twelve months shall be 
applicable to taxable years beginning after December 31, 1950.” 

We concur in the recommendations of the changes submitted by the beef and 
wool people and take exception to only one provision. We recommend that the 
words ‘‘twelve months’”’ be changed to “eight months” for the following reasons: 

1, Any gilt or sow will normally farrow, raise and wean two litters of pigs in a 
period of 8 months. By that time she will be either a proven producer or defi- 
nitely unprofitable for various reasons such as (a) size of litter, (b) milking quali- 
ties, (c) size and strength of pigs, (d) general growth of litter. (e) blemish on sow 
or disease. 

If, for any, or several, of these reasons she should be culled, while she will have 
approximately doubled in value (which constitutes a capital gain) yet for efficient 
pork production she should be sold at once. Under the 12-month provision, as it 
now stands, a farmer would be required to carry a sow an additional 4 months, 
after weaning her second litter, in a barren condition or rebreed her. Thus, even 
though she was a poor producer, she would have to be carried up to farrowing time 
for a third litter before the 12-month period was up and probably produce a third 
unprofitable or questionable litter. 

2. On the other hand, 8 months will furnish an incentive to cull closely (as is 
recommended by all colleges, breed associations and the Department of Agricul- 
ture), thus creating more pork and more net profit to individual producers who 
follow these good practices. 

». If you increase the net profits of individual hog farmers by efficiency then 

| automatically increase the tax revenue. 

Thus, this reeommendation, if followed, will: 

1. Increase the efficiency of feed grains converted into pork. 
2. Increase ultimately the tax revenue. 

We, therefore, recommend that this change be made or that a law be passed to 

necrease the gestation period of brood sows from 4 to 8 months. 


the Chairman and Members of the Finance Committee: 


ln behalf of the members of Local 589, UAW-CIO and the employees of 
Ronson Art Metal Works, Inc., located in Newark, N. J., and Stroudsburg, Pa., 
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I wish to appeal to you to reconsider deleting the Retail Excise Tax Act, section 
131, from the Revenue Act of 1951. 

If this act is enacted and the excise tax is put on lighters, it will have a great 
effect upon our working people; whereby if the sales of the lighter industry drop, 
it means that many of our workers will be laid off. We cannot afford a lay-off 
particularly in our plant, as there are many elderly workers who will be unable 
to secure employment in other plants because of their age. 

I have been employed by the Ronson Co. for the past 24 vears, and through 
experience I know that if the sales drop as they did in 1931, 1932, and 1933, 
will again have to work 3 days a week and many employees will be laid off. 

There are many lighters which are brought in from Europe and especially Japan, 
that are favored by the low tariff rates and low wages, and if this condition of 
importing foreign lighters into this great Nation of America continues, our citizens 
will be deprived of employment because of the great competition. There has als 
been a reduction in the tariff rates on lighters coming in from Austria. We alread 
have reduced the working hours in the plant because of restricted Governny 
orders on the use of critical materials. 

I, therefore, now, in behalf of our workers, not only in the Ronson Co. but 
all the lighter industry, appeal to the Finance Committee to reconsider the 20- 
percent retail excise tax and delete it from the Revenue Act of 1951. 

I want to thank the committee for any consideration they may show to 
workers of America. 

Josepa A. Dimopica, Jr., 
President, Local 589, Ll AW-CIO 


STATEMENT OF JosePpH J. Puau, ATTORNEY, NEW YorK City, ON BEHALF « 
CORPORATE DEALERS IN MUNICIPAL BONDS 


rhis statement is submitted on behalf of Adams, McEntee & Co., Inc.; Andrews 
& Wells, Inc.; Eldredge & Co., Inc.; George B. Gibbons & Co., Inc.; King, Quirk 
& Co., Inc.: W. H. Morton & Co., Inc.; Roosevelt & Cross, Ine.; and Chas. FE, 
Weigold & Co., Inc.; all of New York City. These corporations are municipal 
bond dealers, i. e., they are in the business of purchasing municipal and other 


tax-exempt bonds and reselling them to their customers. Profits from their 


operations are, of course, subject to all corporate taxes, including excess-pronts 
taxes Because of a technical error in the Excess Profits Tax Act of 1950, mun 
pal-bond dealers are effectively deprived of the use of the invested capital | 
and, if the dealer was incorporated after 1945, it is deprived of the use of bot 
the invested capital and the income credit. 

The technical defect which results in the denial of excess profits credits 
municipal bond dealers arises from the exclusion from their assets under the Ex 
Profits Tax Act of 1950 of all so-called tax-exempt securities. The treatment 
tax-exempt securities as inadmissible assets is obviously correct for those 
payers whose income from tax-exempt securities is not subject to excess prof 
tax. Municipal bond dealers, however, derive their income principally f1 
sales of municipal bonds, which are not capital assets, and such income is { 
subjected to excess profits taxation. Since inventories of municipal bo: 
frequently represent more than 90 percent of a municipal bond dealer’s t 
assets, it is necessary to treat such securities as admissible rather than inadmissil 
assets in order to give these taxpayers any credit for excess profits tax purpx 

Municipal bond dealers, like all other taxpayers, should be subjected to exe 
profits tax only in respect of their excess profits, as determined under either the 
invested capital method or the income method. Where corporate stocks represent 
inventories in the hands of stock dealers, an exception to the general rule 
corporate stocks are inadmissible assets appears in both the former excess profits 
tax law and inthe 1950 act. There is no logical reason why municipal bonds held 
bv dealers for sale to customers should not also be ineludible as admissible a 
for the purpose of determining excess profits taxes. 

Denial to municipal bond dealers of the use of their invested capital for ex 
profits tax purposes under the 1950 act seems to have been wholly unintenti 
Under section 720 (d) of the former excess profits tax law, municipal bonds « 
be included in the invested capital of any taxpaver, provided the taxpayer a 

include the income from the municipal bonds in taxable income. Und 
former excess profits tax law, therefore, the municipal bond dealers had no p1 
lem However, this provision was omitted from its corresponding section 440 


the 1950 act, because of the fact that the 12 percent credit on invested capit: 
| 
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exceeded any return on municipal bonds. The fact that the principal source of 
the municipal bond dealer’s income is profits from dealing in the bonds, which 
profits are fully subjected to excess profits taxation, appears to have been 
overlooked. 

Attached hereto is a suggested amendment to the Excess Profits 
950 which it is believed will adequately cure the defect here cor 
nguiries directed to the joint committee, the Treasury Depart: 
jureau of Internal Revenue indicate no opposition to the retroactive 
‘+h an amendment. ata 


I 
| 


AMENDMENTs TO [’xcess Prorits Tax LAw RELATING 
Assets oF Municipat Bonp DEALERS 
a new section 433 (a) (1 R 
INTEREST ON CBERTAIN GOVERNMENT ORLIGATIONS.— If 
such vear made the- election pro. ided for in section 440 
d an amount equal to the amount of interest 
ixable vear which are described in section 22 (b) (4 
which is excludible from gross income or 
and which are not capital assets, re 
{ during such vear which is not 
and by the amount of the bond premium, amor 
} utable to such obligations.”’ 
Add a new section 433 (b) (16 
16) INTEREST ON CERTAIN GOVERNMENT OBLIGATIONS, 
ny taxable vear with respect to which the tax imposed by 
‘able, made the election provided for in section 440 (e 
ed in determining the average base period net income applicabl 
able vear, an amount equal to the amount of interest on obligations he 
able year which are described in section 22 (b) (4), any part of th 
which is excludible from gross income or allowable as a credit against 
and which are not capital assets, reduced by the amount of interest 
such vear which is not allowed as a deduction under secti 
mount of the bond premium, amortizable under section 125 
such obligations,”’ 
Add a new section 440 (¢ 
c) TREATMENT OF GOVERNMENT ORLIGATIONS AS ADMISSIRLI 
taxpayer may in its return for any taxable year elect to increase its ¢ 
et income for such taxable year by an amount equal to the amount 


all obligations held during the taxable vear which are deseribed 
1), anv part of the interest from which is exeludible from gr 
allowable as a credit against the net income, and whieh are not e: 
reduced by the amount of interest paid or accrued during such year 
allowed as a deduction under section 23 (b) and by the amount ey bond 
premium, amortizable under section 125, attributable to such obligations. If 
I aver so elects, the term ‘admissible assets’ includes such obligat 
term ‘inadmissible assets’ does not inelude such obligations f< r tl 
leterminations (including determinations relating to other taxable vears 
nection with the computation of the tax imposed by this subchapter for such 
we vear, 


rATEMENT OF G. W. Hornspy, CHAIRMAN COMMITTEE ON TAXATION, TRUST 
Division, PENNSYLVANIA BANKERS ASSOCIATION 


The revenue bill of 1951 (H. R. 4478) includes a provision for a 20-percent 


withholding tax on dividends and interest. 

\t the convention of the Pennsylvania Bankers Association held at Atlantic 
City, June 5, 1951, the trust division passed a resolution to express its opposition 
to the proposed withholding. The following reasons are given to substantiate 
tl pposition: me 

In Facts and Figures on Government Finance published by the Tax Founda- 
lion, it is stated that for the vear 1947 dividends amounting to $8,365,202,000 
were paid by corporations. The House Ways and Means Committee in its 
report dated June 18, 1951, estimates underreporting of dividends will be 


$1,100,000,000 for the year 1951. It seems incredible that such a large perce 


ntage 
dividends escape taxation. It would appear that a large portion of the un- 
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reported dividends belong to individuals who by reason of their exemptions 0 
no tax and to charitable, religious, educational, etc., organizations which are n 
liable for tax. 

2. Those persons with small incomes (mostly individuals past 65 years of ag, 
who owe no tax would be penalized by having 20 percent of their income improper! 
withheld from them and would be compelled to wait a year to obtain a refund 
With the present high cost of living this would impose a severe hardship on many 
of these persons. In many cases through inability to comprehend the law th 
tax withheld would never be recovered. 

3. Exempt charitable, etc., organizations would also be penalized by being 
unnecessarily and improperly deprived of 20 percent of their income from trusts 
and investments. Under H. R. 4473 these organizations would be permitted to 
recover a portion of this amount during the year by taking credit for the improper 
income tax withholding against any liability for income and social security tax 
withheld from salaries of employees. In many cases, however, this would absorb 
only a small portion of the income tax primoperly withheld and the organization 
would be required to file claims quarterly to obtain a refund of the excess with- 
holding. This could result in a restriction of activities on the part of many 
charitable, religious, educational, etc., organizations to the detriment of the 
public welfare. 

4. Nonresident alien beneficiaries of trust accounts would suffer a 20-percent 
reduction of income despite the fact that by reason of treaties their tax rate 
might be considerably less than this (i. e., Canada, 15 percent; United Kingdom 
interest, 0 percent; dividends, 15 percent). It could be said that the with- 
holding of an excessive amount of tax which, presumably could not be recovered 
without a complicated procedure at some later date, actually constitutes a viola- 
tion of the treaty. In many cases the nonresident alien beneficiary of the trust 
would be only one of a number of beneficiaries, the others being residents of the 
United States. 

5. The same situation would arise in cases where securities owned by a non- 
resident alien are registered in the name of a nominee residing in the United 
States. The paying companies would probably insist on withholding the 20- 
percent tax to protect themselves. 

6. It is proposed that the payor will remit the amounts withheld to the Bureau 
of Internal Revenue but the payor will not be required to report the amount 
withheld for each individual or to furnish receipts to such individuals. If this 
method is used the Bureau of Internal Revenue could not properly certify as to 
the amount of the credit or refund and as all types of dividends and interest are 
not covered under the bill the taxpayer would have no way of proving the proper 
withholding on the return. 

7. In addition to the enormous cost to the Government of processing the credits 
and refunds of this withholding tax, all trustees would be forced to maintain 
additional records at tremendous cost in order to be able to advise each trust 
beneficiary of the amount of credit for tax withheld which each beneficiary would 
be able to claim as a credit in his individual return. 


Senator Horny. The committee will take a recess until 10 o'clock 
tomorrow morning. 

(Whereupon, at 12:45 p. m., the committee recessed to reconvene 
at 10 a. m., Friday morning, July 27, 1951.) 
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FRIDAY, JULY 27, 1951 


UNITED StTaTEs SENATE, 
CoMMITTEE ON FINANCE, 
Wash ington, en 4). 

The committee met, pursuant to recess, at 10 a.m. in room 312, 
Senate Office Building, Senator Harry F. Byrd presiding. 

Present: Senators Byrd (presiding), Hoey, Kerr, Millikin, Taft, and 
Williams. 

Also present: Elizabeth B. Springer, chief clerk; Colin F. Stam, 
chief of staff; and Russell M. Oran, Joint Committee on Internal 
Revenue Taxation. 

Senator Byrp. Let the meeting come to order. 

Mr. Fred Morrison. Mr. Morrison, you have been assigned 10 
minutes. 


STATEMENT OF FRED W. MORRISON, NATIONAL ASSOCIATION 
OF INVESTMENT COMPANIES 


Mr. Morrison. All right, sir. My name is Fred Morrison, and I 
live in Washington. 

Senator Byrp. Go ahead. 

Mr. Morrison. Mr. Chairman, and members of the committee, 
my name is Fred Morrison. I appear before you on behalf of the 
National Association of Investment Companies. The member com- 
panies of this association are practically all of the registered invest- 
ment companies in the United States. 

Regulated investment companies are registered with the Securities 
and Exchange Commission and their shares are publicly held. 

They have a diversified list of investments, in stocks and bonds, 
and they are subject to the tax provisions of supplement Q of the 
Internal Revenue Code. 

They obtain their investment capital from the public sale of their 
shares and then invest their funds primarily in stocks and bonds of 
other companies. 

They give to the investor the opportunity to combine his funds with 
those of others in order to obtain diversification of risk and experienced 
investment management, which he might not on his own otherwise 
be able to get. These companies have total assets of more than $3 
billion, yet the average holdings of the average investor in them is 
under $3,000. They are, to a large extent, the little man’s investment 
medium, 

ln order to place persons who invest through a regulated invest- 
ment company as nearly as possible in the same position taxwise as 
persons who invest directly in the securities of the underlying com- 
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panies that the investment companies invest in, supplement 2 
sections 361 and 362—contains special tax provisions applicable 
these companies and their shareholders. 

This method of taxation was begun 15 years ago. It provid 
that if the regulated investment company distributes to its shar 
holders at least 90 percent of its ordinary income, that is, its incor 
other than capital-gains mcome, the company then pays income ta) 
only on any income which it does not distribute—only on the undis 
tributed part of that income. In practice, the companies distribut 
all their ordinary income and the shareholders pay the tax on 
when it is distributed to them as ordinary income to them. 

Senator Tarr. It is kind of a cooperative investment compan, 
Mr. Morrison. Hoping to get better brains than you have 
yourself, ves, sir; ves, Senator. I am speaking from the point of 

view of the shareholders. 

Long-term capital gains realized by the investment company 
retained by it, are taxed at the regular corporate capital-gains rat 
presen tly 25 percent. 

To the extent that the gains are currently distributed, the com 
pany pays no tax on them, but the shareholders include them 
their individual tax returns as long-term capital gains and, therefor 
shareholders pay that capital-gains tax. 

The plan has worked well. However, recent experience shows 
that in one important respect the plan. could be substantially im- 
proved, we think, and without any loss of revenue. 

The problem arises out of this fact: the present law has the effect 
of forcing distribution of all realized capital gains. This occurs 
because under the existing law such gains, if retained by the compan 
would incur a 25-percent tax, a rate which is higher than the effe: 
tive rate of tax which the large majority of shareholders themselves 
pay when the capital gains are distributed to them. 

In addition, if the gains are retained by the company, the shar 
holder would have to pay an additional capital-gains tax with respe 
to such gains when he later sold his investment company stock, since 
being retained they would be reflected in the selling price of the stoc! 
when he finally sells the stock. 

The present practical necessity of distributing all capital gains 
tends to influence the investment company’s policy, and it can hay 
an adverse effect on the interest of their stockholders. 

| think that is demonstrable. If a regulated company has larg 
unrealized appreciation in its investments, substantial changes in Its 
portfolio, that is selling one kind of security in order to put the in 
vestment into another—substantial changes in the portfolio deeme: 
desirable by the management in the exercise of its best judgment! 
may well have the effect of realizing a very large amount of capital 


cains. 


As a practical matter, under existing law, these gains must be paid 


out to stockholders, and they must, therefore, become unavailabli 
for reinvestment for their benefit. 

A stockholder purchasing and holding shares of an investmen! 
company Wishes to have his capital managed for him by that compan) 
and not in substantial measure returned to him. The management 
ought not to have to take into account the fact that capital gains 


if unrealized, may be retained in the investment fund and are retained 
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in the investment fund, but, as soon as realized, must be distributed 
to shareholders. 

This problem has become particularly acute now because security 
values have risen over a pretty long period and there is a large amount 
of appreciation in the investment portfolios of these companies. 

Senator Tarr. Can’t you sell the stockhelders the theory that they 
should reinvest these capital gains with you? 

Mr. Morrison. They do that to the best they can. I am coming 
to a little more direct discussion of that right now, Senator. 

Senator Tarr. Your case almost looks to me like the farm coopera- 
tives, I do not see much difference. They want to keep the surplus 
by issuing scrip certificates, pay no tax, and you want to keep the 
surplus 

Mr. Morrison. And pay the tax. There is the one important 
difference, Senator. If they want to keep it without paying the tax, 
these companies wish to keep it and pay the tax. 

Senator Tarr. Capital-gains tax? 

Mr. Morrison. Yes; and they do pay, their shareholders do pay, 
all the tax on their ordinary income, too, sir. 

Senator WituiaMs. Can’t you keep it under the existing law if you 
pay-your capital-gains tax? 

Mr. Morrison. Yes. But under the existing law if you distribute 
it, the company does not pay the capital-gains tax, the shareholder 
does. Under the existing law if the company retains it, it pays the 
capital-gains tax, and then when the shareholder sells his share in 
that company, if the company has been wisely managed and there is 
appreciation in its stock, he pays that tax over again. 

Senator Tarr. Now you are suggesting that you do not want to 
pay the tax. You want to keep that surplus without paying the tax. 

Mir. Morrison. Oh, sir, keep it and pay the tax. 

Senator Tarr. You can do that now. 

Senator Mituikin. Let us hear his scheme; let us see what he has 
got. 

Senator Tarr. All right. 

Mr. Morrison. Some of the open-end investment companies, that 
is, those companies which are under a legal obligation to buy back 
from the shareholders their stock, the shareholder’s stock, at any time 
at approximately the current asset value of the stock, some of these 
open-end companies have endeavored to meet this troublesome prob- 
lem by paying optional stock dividends to the extent of their long- 
term capital gains. 

Under this optional stock dividend procedure, the stockholder 
receives a stock dividend unless within a specified time he makes a 
written election to take the cash equivalent. 

These distributions, whether the shareholder elects to take cash 
or the stock, are taxable to him, to the shareholder, as long-term 
capital gains under section 115 (f) (2) of the code. 

However, for a company having a large number of shareholders, 
the optional stock dividend method is cumbersome, is expensive, is 
unsatisfactory. Furthermore, closed-end investment companies, that 
is, investment companies which do not regularly buy back their shares 
from their stockholders, for various reasons, do not find it feasible 


to 
use the optional dividend method. 
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Senator Mriuirkin. Are these companies common-law trusts 0; 
corporations? Are they so-called Massachusetts-type trusts? 

Mr. Morrison. I think they are corporations—some, I think mos! 

Senator Mituikin. They are both? 

Mr. Morrison. I think that is right. I think they are not most! 
Massachusetts-type trusts. 

Therefore, the regulated investment companies respectfully request 
that the statute be amended so that the income tax results to tl, 
investment companies and their shareholders with respect to long- 
term capital gains will be the same whether such gains are distributed 
to the shareholders or retained by the companies. 

aon propose that this be done in the following manner: 

) To meet the problem of the open-end companies—that on any 
day will buy back from me what investment I have in it, at the asset 
value of my stock in it—to meet the problem of the open-end con 
panies by amending the statute to provide that where capital-gain 
dividends are distributed in the form of a stock dividend which the 
shareholder can redeem at any time for approximately its asset value 
such a dividend shall be treated as taxable to the shareholder in thy 
same manner as the present practice, as the optional stock dividend 
is now taxed to him under section 115 (f) (2) of the code. 

Such a stock dividend is essentially the same as an optional stock 
dividend since immediately upon receipt of the stock the shareholder 
has the right to turn it into the company for cash at its asset value. 

He can turn it in—he can turn in any other shares that he has in 
that company, any time he wislies for their asset value. That is one 

Senator MiLiikin. You operate under a very widespread discount, 
do you not? 

Mr. Morrison. It varies, I think, Senator. 

Senator MILuikIN. It is rather wide: i it is 6, 7 percent in many cases 
is it not? 

Mr. Morrison. I am not good enough to differ with you, but | 
think that the discount is much less than that. The turn-in price is 
at its current asset value. I am not positive. I can ask, and I can 
tell you that in a moment. 

The second amendme ‘nt proposes to meet the problem of the closed- 
end companies by requiring a corporation, as at present, to pay over 
to the Treasury a 25-percent tax on long-term capital gains which th 
company retains, and by amendment of the code to re quire each person 
who is a stockholder in that company at the close of the taxable yea: 
to include in his return his share of the company’s net long-term capital 
gains retained by the company, so retained, and to permit him, the 
share holder, to take credit in his return for the 25-percent tax paid 
over by the company, and to increase the basis for his stock so as to 
reflect his share of the balance of the realized capital gains remaining 
in the company after the payment of the tax on it thereon. 

Now, under these amendments the Treasury would collect the sam: 
taxes on realized capital gains of these companies, whether distributed 
or retained by them, as it now collects on gains which are distributed, 
and presently all gains almost always are distributed. 

Since practically all capital gains are now distributed by the com- 
panies to the shareholders, the amendment would not result in loss o! 
revenue. The only practical change would be this: That realiz ( 
capital gains instead of having to be distributed currently in their 
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entirety to shareholders as dividends, could be treained in whole or in 
part should such retention be deemed to be in the interest of the share- 
holders. 

Senator Witirams. When you distribute that now in cash to these 
shareholders, it is taxable to them as straight income. 

Mr. Morrison. A closed-end company, Lehman Corp., and others, 
they distribute their ordinary income and their long-term capital 
gains both in cash. 

An open-end company that has the duty, when a shareholder asks 
it to do it, to redeem his stock in it at its asset value, it gives pres- 
ently—most of them give presently—to their shareholders the choice 
on a long-term capital gain dividend to take it in cash or to take it in 
stock of the investment company. 

Senator WiLLiAMs. But the question is, when they take it in cash, 
it is taxable at the regular income-tax rates? 

Mr. Morrison. And when they take it in cash or in stock in the 
company it is taxable to the shareholder at the capital-gains rates. 

Senator MILuikin. I suggest to you that a part of the problem 
involved is the legal relationship between the company and _ the 
stockholder or between the trustee and the beneficiary, and without 
going into it now and delaying this hearing by going into it, I believe 
it would be a good thing for you to add a supplemental memorandum 
stating which companies are corporations and which companies are— 
I call them—common-law trusts. 

Mr. Morrison. Yes, sir. 

We will be pleased to do it. 

Senator MILuiKIN. Because the legal relationship is somewhat 
different. 

Mr. Morrison. Yes, sir. 

(The following memorandum was subsequently supplied for the 
record: ) 


MEMORANDUM SUPPLEMENTAL TO TESTIMONY OF Fred W. MorrRIson 


On July 27, 1951, Fred ~ Morrison appe ared before the Senate Finance 
Committee on behalf of the National Association of sy nt Companies in 
support of proposed amendments to the Internal Revenue Code regarding capital 
gains realized by regulated investment companies. 

\t the hearings Senator Milliken inquired as to the number of regulated invest- 

ent companies which are organized as corporations and the number which under 
State law are trusts. It was agreed that a mamorandum would be filed with the 
omaeaiine setting forth this information 

The National Association of Investment Companies has in its membership 121 
regulated investment companies, constituting substantially all the regulated 

vestment companies in this country. Of the 121 companies, 102 companies are 
organized as corporations under the State laws (including one which is a joint- 
stock association) and 19 are trusts. 

The legal status of the organization as a corporation or a trust under the State 
law has no effect upon the Federal income tax of the organization or of the share- 
holders or beneficiaries. This is because under section 3797 of the Internal 
Revenue Code the term “‘corporation”’ is defined to include an ‘‘association”’ and 
the term ‘‘shareholder’” is defined to include ‘‘a member in an association.” It 
has been well settled for many years under the regulations of the Treasury Depart- 
ment and court decisions that those investment companies which are organized 
as trusts under State laws constitute “‘associations’”’ for Federal tax purposes and 
are taxable in the same manner as corporations. Furthermore, the holders of 
trust certificates are taxed in the same manner as shareholders of incorporated 
investment companies. 

_ Accordingly, the amendments which were requested on behalf of the regulated 
investment companies at the hearings on July 27, 1951, would apply in the same 
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manner and with the same effect whether they are organized as corporations or 
trusts under State law. 

Senator Tarr. Mr. Morrison—— 

Mr. Morrison. Yes, sir. 

Senator Tarr. I think your plea is very logical, but do you not 
think it is much like what the farm cooperatives are trying to do? | 
cannot see any difference. In effect, you relieve the company of a 
tax on an accumulated surplus—— 

Mr. Morrison. No, sir-—— 

Senator Tarr (continuing). And pass the tax instead of that 
substituting for that a lower tax for those stockholders who have a 
lower income where they do not get up to the 25 percent limit. 

Mr. Morrison. Senator, I do not believe I am saying that, sir. 

Senator Tarr. You say you want them to require each person who 
is a stockholder at the close of the taxable year to include in his return 
his share of the company’s net long-term capital gains so determined, 
and permit him to take credit on his return for the 25-percent tax 
paid by the company. In other words, the company pays it, and he 
gets it back if he has a less tax, when he pays his tax. The only 
tax paid on that capital gain is what he pays, and he can pay on that 
as ordinary income, and that will save him 10 percent at the ordinary 
rate instead of the 25-percent rate; is that not correct? Is that not 
what you want? 

Mr. Morrison. He has got that now, sir. 

Senator Tarr. Is that not what you are asking for? Is that not 
what you are asking us to do? 

Mr. Morrison. No, sir. 

Senator Tarr. Well, I cannot understand what you are asking then. 
Today, as I understand it, you pay a 25-percent tax on money retained 
on a capital gain, on money retained by you, and not distributed to 
the stockholders. 

And the stockholders— 

Mr. Morrison. Senator Taft, that is hardly ever done. 

Senator Tarr. [ am not saying that it is done, but that is the 
effect, if vou do it. 

Mr. Morrison. If you do it. 

Senator Tarr. Yes, sir. 

Mr. Morrison. Yes. 

Senator Tarr. You say that we want to be able to retain that 
with the net result that the only tax paid on that capital gain is 
what is paid by the stockholders. 

I think it is logical enough, assuming you are a cooperative invest- 
ment company. I think that it is not unreasonable. I only say it 1s 
exactly what the farm cooperatives are asking us to do with respect 
to the distribution ef stock representing retained surplus. 

Senator Minurkin. That should not ‘‘discombobulate”’ you, because 
we have not determined that what the farm cooperatives are asking 1s 
either right or wrong. 

Senator Tarr. No, but I am interested in the theory of what you 
are asking us to do. 

Mr. Morrison. I am a little hesitant—and this is said most 
respectfully—to debate this with you, but I do not think that | 
am saying 
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Senator Tarr. I may misunderstand your proposal and that, | 
think, is important that we get it clear. What do you propose to do 
with retained surplus, the proceeds of capital gains? 

Senator MILLIKIN. What do you propose that is different from 
what you are doing now? 

Mr. Morrison. I would like to see if I can say that to you. 

Senator Tarr. Yes. 

Mr. Morrison. The way it works now on long-term capital gains 
is this: A company has a million dollars of long-term capital gains 
realized in this taxable year. 

It distributes that million dollars to its shareholders. I say I have 
stock in the company whereby I get a $100 long-term capital-gain 
dividend from the eompany. I pay a tax on that. The company 
pays no tax ahead of me on it. That is the present plan. 

Senator Tarr. That is right. 

Mr. Morrison. If my income rate is 

Senator Tarr. However, if the company—let us assume that the 
company does not distribute the million dollars. 

Mr. Morrison. That is what I am coming to. 

Senator Tarr. Suppose they only distribute three-fourths of it, and 
keep $250,000, what do you pay now on that? 

Mr. Morrison. Well, the company would be in a terribly un- 
competitive position if it kept it presently and paid a 25 percent 
capital-gains tax on it, you see. 

Mr. Stam. It pavs a capital gains-tax on it. 


Mr. Morrison. Then, when the individual gets it directly or 


indirectly, he pays another one, so that is a burdensome way for a 


company to operate today, sir. They pay out, in effect, on their 
long-term capitel gains. 

Senator Mintuikix. What vou are saying is that under the ape 
late of Senator Taft there would be a double capital gains, one 
company and one by the 

Mr. Morrison. Yes, sit 

Senator MILLIKIN. Yes. 

Senator Tarr. You pointed that out in your statement. 

Mr. Morrison. Now, the difference between the present 
and what I am asking for 

Senator Minuikin. What do you propose? 

Mr. Morrison. I would like to tell you and see if I cannot say it 
correctly. Instead of the million dollars in long-term capital gains 
being paid out by the investment trust, it retains it, and pays 
$250,000 of long-term capital gains tax on it, 25 percent. It sends 


by the 


plan 


me a notice that the amount of long-term capits al g rains from it, which 
ldo not get but which I must pay tax on, is $100, setting me up as 
$109-dividend man out of this company this vear, and it says, ‘We 
have paid for you $25 of that tax.” 

So the Government, the Treasury, collects in this retained capital 
gains 25 percent in the vear in which the gains are realized. Under 
the present plan he gets 25 percent from me if I have enough income 
to Se in the 25 percent long-term capital gains bracket. 

Senator Tarr. You said if you were in the capital gains bracket. 
You said most of these stockholders were small stockholders paying 
less than 25 percent. 


Mr. Morrison. Yes, sit 
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Senator Tarr. Then, in that case the Government gives up on that 
$250,000 you pay, in the refunds for the stockholder who, we wil! 
say, has to pay 15 percent, he can then charge himself with a tax of 
15 percent, and he takes a credit for 25 percent that you have vod for 
him. He gets that back, or he gets a reduction in his general tax, 
that the net result is that the only tax paid on that capital gain is 
the net tax paid by the stockholders, is that not correct. The com- 
pany kind of collects at the source for the Government but, rough|\ 
speaking, the tax paid is the tax paid by the stockholder. 

Mr. Morrison. And that is the only tax that the Government 
now gets, too, sir. 

Senator Tarr. Yes; I do not say that it does not. 

Mr. Morrison. Yes, sir. 

Senator Tarr. The Government would get more than that if you 
kept it as it is today. 

Mr. Morrison. Oh, yes; but you could not run one of these 
companies for a long. time and keep on keeping it without your 
competitors working on you, I think. 

Senator Tarr. You want to keep the surplus that you have earned, 
and not have the company paying any tax on it, but the stockholders 
paying the tax on it, in effect, that surplus? 

Mr. Morrison. And giving a credit for it. 

Senator Tarr. In effect, the surplus is assigned to them, and 
increases the value of their stock, and they pay a tax on the net 
capital gain presented by that increase. That is about what happens. 

I say personally I do not see why it is not exactly what the farm 
cooperatives are asking us to do in another field but 1 do not— 

Senator Miuurkin. Well, the surface difference is that these gentle- 
men propose to pay the tax in the first instance at the corporate level 

Senator Tarr. At the source. 

Senator Miiurkin. Which is something the cooperatives do not 
propose to do. 

Senator Tarr. It might be a good thing for the co-ops to do. 

Senator Miuurkrn. If they do, there is a dinstinction there. 

Senator WriuraMs. If I understand it, there is a lot of similarity 
between your proposal and that of the cooperatives but there is this 
difference: You are speaking about how it would affect a man who 
draws a $100 dividend from the corporation. Take a man who draws 
a $100,000 dividend, and we do have such men, if that goes through 
that distribution would be taxable at the capital gains rate of 25 
percent, whereas at the present rate it would be taxable at the existing 
rate of $60,000 or $70,000. 

Mr. Morrison. Oh, no, sir; it would be taxable at the same rate. 

Senator WituraMs. Is it not taxable if you distribute a $100,000 
dividend today as mcome? 

Mr. Morrison. No, sir; at the capital gains rate. 

Senator Tarr. Capital gains. 

Senator WiiuraMs. Does it take the capital gains rate, even the 
cash distribution by your company? 

Mr. Morrison. A company sends the taxpayer, the stockholder, 
two kinds of dividends a vear if it has earned them. One is _ thi 
ordinary dividend and interest income, ordinary income on which 
these shareholders pay at ordinary rates, the way you are talking to 
me about. The capital gains dividend goes to him as a long-term 
capital gain, and he pays on it the way he would pay—the man with 
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the $100,000 income from it would pay 25 percent, sir. He could not 
get out of it under the law. I am sure I am right. 

Senator WixiuraMs. I am like Senator Taft: I do not understand 
what you are trying to change. 

Mr. Morrison. | think if it would be possible for me to take ¢ 
minute more I can, I think, say it a little clearer than I did. Hare 
is a company which has General Motors stock, bought a long time 
back, and it has a substantial appreciation in it. Stock prices are 
higher than they were in 1938 and 1939, let us say. It wants to 
change that investment and wants to realize the long-term capital 
gains for it and its shareholders. It does it. 

Then if half of the receipts from selling the stock should happen to 
be gain, that gain is turned back to its shareholders under the present 
law, all of it, and it is dissipated from the investment fund capital 
of the company; that is, the investment company. 

Senator Mriirkin. Now, what do you want to do? 

Mr. Morrison. I want the company to have the right to keep it 
and pay the tax on it in the year in which the capital gain is realized. 

Mr. Sram. As I understand you, you want the tax to be paid by 
the corporation or by the trust or whatever you call it 

Mr. Morrison. Yes. 

Mr. Sram. At the 25 percent rate; but you want the stockholder 
to include in his income his proportionate part of that capital gain 
just as if it had been distributed to him, and let him get the credit 
for the tax paid by the corporation at the 25 percent rate; is that your 
proposition? 

Mr. Morrison. That is right. 

Senator Minturkin. How do you work this when you are in a loss 
period? What happens when you are in a loss period? 

Mr. Morrison. When that period comes, unfortunately I think 
that this question is not very important then. 

Senator Mintuikin. Well, but you still have 

Mr. Morrison. There is no carry-back or carry-forward. 

Senator Minuirkin. You still would have a distribution of losses. 

Will the absorption of the losses be at the corporate level, or will 
the losses be passed on so that the stockholder may avail himself 
of the losses? 

How are you going to handle your losses? 

Mr. Morrison. At the corporate level. 

Senator Mriuurkin. Corporate level? 

Mr. Morrison. Corporate level. 

Senator Tarr. Does the stockholder get a realized loss when you 
do have a loss? 

Mr. Morrison. No, sir. 

Senator Tarr. He gets no net. If you have a net loss on capital 
Pains 

Mr. Morrison. No, sir. 

Senator Tarr. Or capital losses during the year, the stockholder 
(oes not get any deduction. 

Mr. Morrison. That is correct; that is correct. 

Senator Byrp. Thank you very much, Mr. Morrison. 

Mr. Morrison. Thank you, sir. 

Senator Byrp. Mr. Henry Bodwwan. You have been assigned 10 
minutes, sir. ; ; 
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STATEMENT OF HENRY T. BODMAN, GENERAL VICE PRESIDENT, 
NATIONAL BANK OF DETROIT 


Mr. Booman. Mr. Chairman and members of the committee, m) 
name is Henry T. Bodman. I am a general vice president of the 
National Bank of Detroit, Detroit, Mich., and I welcome the oppor- 
tunity to appear before the committee on what we regard as an ex- 
tremely important subject; namely, the impact of the excess-profits 
tax law of 1950 on certain types of banks in the banking system. 

I believe that the problem can be covered in the shortest possible 
time by reference to three or four charts that I have brought with me 
and which I hope all of you can see. 

The upper line on that top chart—I hope you can read it 

Senator Tarr. It is the same in the book 

Mr. Bopman. Well, they are almost the same. 

The upper line on the top chart shows the growth in deposits of al] 
member banks of the Federal Reserve System for the period 1935 
to 1950, and you can see there has been a tremendous growth in 
de ‘posit liabilities. 

The deposits, as you can see, have increased from $38 billion in 
1935 to about $130 billion at the end of 1950. 

At the same time the capital of the banks has increased from 
about $5 billion in 1935 to satsethinn under $10 billion in 1950. 

The fact of the matter is that the deposits in that period have had 
an increase of about 240 percent, while the capital accounts have in- 
creased by something under 90 percent. 

Senator MILLIKIN. Since the advent of the Federal Reserve System 
and the guaranty of deposits, does the old-time relationship between 
capital and deposits continue to exist? 

Mr. Bopman. | think it has deteriorated and I think mainly in 
recent vears because for the country as a whole we have had an in- 
crease of about three times in the total money supply, if you added 
the currency in circulation to the deposits. 

Senator Tarr. You say here that each dollar is protected by 15 
cents, Whereas the 1935 amount was 7's cents, so it is just cut in hall 

Mr. Bopman. The cushion is much less, but I think the question 
of Senator Millikin is whether we need as much cushion as we used to 

Senator Miiuirkin. That is the point. 

Mr. Bopman. I think at the moment it can be debated, but | 
think it is also clear that the thing has deteriorated to a great exte! 

Senator Byrp. What is that when you said that there was thr « 
times as much currency? 

Mr. BopMan. What I said was that the total currency and bank 
deposits of the country are about three times what they were before 
the war. 

Senator Byrp. 1940? 

Mr. Bopman. Yes, sir. 

Senator Mintirkin. Your point is that despite the fact that credit 
is easier to get, bank credit is easier to get, through the operation o! 
the Reserve System, and that some of the old relationship, the protec- 
tive relationship, has been weakened by the guaranty of deposits 
nevertheless, in some parts of the banking structure at least, there is 
not a sufficient relationship between capital and deposits; is that th: 
point? 
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Mr. Bopman. That is correct; and, of course, the FDIC 
protect the capital anyway. 

Senator Minurkin. I understand, but the 
part by the guaranty of deposits. 
~ Mr. Booman. I think only the deposits are protected by the guar- 
anty, not the capital. 

Senator MiILuikin. Yes. 

Mr. Bopman. | think the main point is that over this period 

Senator Minuikin. But am] incorrect in this: That if you guarantee 
the deposits, do you not less the risk on the capital? 

Mr. Booman. No, I do not think so, sir, because if a bank gets 
into trouble through making poor loans and is unable to pay off its 
deposits, the FDIC will come in and, perhaps, pay off all depositors’ 
accounts up to $10,000; but the capital of the bank will be wiped out 
in the process, and the FDIC will take that over. 

Senator Mitiixiy. I am glad to have you make that point. 

Mr. BopmMan. Yes, sir. 

Well, in this period we have had an increase in the ratio of deposits 
to capital from about 7% to 1 back in 1935 to about 14 to 1 today, 
which indicates that over this period the banking system has far less 
capital in relation to its deposit liabilities than it had in the past. 

The State banking departments, the FDIC, the Comptroller of the 
Currency, and the Federal Reserve System have all been aware of the 
implications of this situation, and of the fact that many banks badly 
need additional capital. 

As shown by the next chart, need for additional capital is particu- 
larly acute in certain types of banks in fast-growing communities. 

The upper chart shows the increase in deposits from the year 1940 
to 1950 for member banks in certain selected cities. 

In New York City, for example, we can see that the increase has 
been over this pe ‘riod of the last 10 vears of about 44 percent. For all 
Reserve cities it has been about 159 percent; for Cleveland about 162 


percent; for Atlanta, about 161 percent; for Denver, 197 percent; and 
for Detroit, about 197 percent. 


does not 


capital is protected in 


| might ‘add that those figures do not quite agree with what is in the 
book on account of the book being prepared in February before final 
Federal Reserve figures were available. 

The point is that the increase in these deposits shown on the very 
first chart bave not been uniform throughout the country. 

The banks in fast-growing communities in the Middle West and 
South and West have had tremendous increases in deposit liabilities 
without a commensurate increase in capital. The result is that the 
ratio of deposits to capital in the same cities varies tremendously. 

For example, in New York the ratio of deposits to capital is about 
11 to 1, which means that the deposits are something under 10 percent 
of the total capital strueture—TI should say that the capital is some- 
thing under 10 percent of total deposits. 

In all Reserve cities, as a whole, the ratio of deposits to capital is 
about 15 to 1—15's to 1; in the citv of Cleveland, which has had a 
rapid -tagiag in business activity and in deposits, a 
IS to 1; in ate: a ratio of 19.3 to 1; in Denver, a ratio of 18.7 
tol, and in Detroit, a ratio of nearly 22 to 1, which means that we hav 
less than $5 of capial in our bank for every dollar of deposit liabilit 
and if we were not investing largely in United States Give rnment 

86141—51—pt. 3——20 


ratio of about 
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bonds that might be conceived by some people to be an undesirah 
situation. 

The bottom chart—we have just completed that chart. Th 
problem to be considered is that bank deposits flow readily to are: 
of growing economic importance as production increases and as popu 
lation increases, but bank capital does not move so freely. 

The result is that capital is low in relation to deposits in such centers 
as compared with the rest of the country. Now, what is the effect 0! 
the exec sS-profits tax on banks in communities where there has b: 
growth in economic activity, and in the deposits, and where ban! 

capital is needed? 

It can be demonstrated, but I will not take the time to do so, that 
most banks with deposits of less than a hundred million dollars will | 
largely or wholly exempt from the excess-profits tax 

Out of 14,000 banks in the country, some 98 percent fall in t! 
category and are largely or wholly exempt from the excess-profits ta: 

This means that only 200 or perhaps 300 banks, representing about 
2 percent of all the banks in the country, will bear the full burden of 
the tax. 

A tax so discriminatory as to single out 2 percent to pay nearly 
all the tax would seem highly inequitable i in its impact. 

Senator Byrp. Have you made an estimate of the total of that tax 
that these two or three hundred banks would pay? 

Mr. BopmMan. No, sir; we have not. We have not a reliable esti- 
mate. We know, however, that in the last war the largest amount of 
excess-profits tax paid by the banking system in any one year was in 
the year 1945, and the amount was $11,000,000. 

Senator Tarr. Mr. Bodman 

Mr. Bopman. Yes, sir. 

Senator Tarr (continuing). On what basis do banks pay excess- 
profits taxes? Is it entirely based on capital or based on earning 
on base-period earnings? 

Mr. Bopman. As a practical matter, we believe that almost no 
banks are able to use the average-earnings approach on account of 
the shift in the character of their assets as between the base period 
and today. As a consequence, all banks, or virtually all banks, will 
have to use the invested-capital method. 

Senator Tarr. And on that they are allowed how much as a base? 

Mr. BopMan. They are allowed 12 percent on the first $5 millio1 
of capital, 10 percent on the second $5 million, 8 percent on the bal- 
ance, with an adjustment for inadmissible assets that tend to reduc: 
the capital credit. 

So that, for any bank which has any substantial proportion of 
capital credit at 8 percent, after deducting approximately 50 percen| 
normal and surtax, the bank can keep about 4-percent return on its 
capital, and that return—— 

Senator Tarr. What is that statement? 

Mr. Bopman. Well, if a bank is of a size category that a substantia! 
part of its capital credit is figured at 8 percent—we know that it !s 
12, 10, and 8—but, if you assume a substantia] part of it, everything 
over $10 million is figured at 8 percent, from that you must deduct 
the normal and surtax of 47 percent—in round figures we call it 50 
that leaves the bank a 4-percent return on its capital structure, ap 
proximately speaking, which is a very low return when you consi( 
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that to raise new stoc k, t o sell new stock in a bank, you must fre- 
quently pay 5-percent interest cost in terms of the dividends divided 
by market price; so that it js unprofitable for some banks to raise 
new capital if the dividend that they have to pay is equal to 5 per- 
cent of the market value, when they can only earn 4 on a substantial 
part of their capital. 

Senator Mi.Lurkin. It works a dilution; does it not? 

Mr. Bopman. It works a very heavy dilution. 

Senator Minuikin. So far as the older stockholders are concerned? 

\ir. BopmMan. Yes, sir. 

Senator Tarr. The bank in which I have stock in Cincinnati just 
sold it on a 4-percent basis, however, sir. 

Mr. Bopman. There are very few banks that are able to do that. 
| would be interested in that case to know whether the stock of the 
bank was not a very substantial discount from its book value. 

Senator Tarr. No. 

\Mr. Bopman. Most banks are, because the earnings are low. 

Senator Tarr. I cannot answer that question. 

Senator Miiurkrn. Is the corollary of what you say that the 1: arger 
the capital the better the base for the purpose of excess-profits tax? 

Mr. Bopman. The larger the capital—no; I do not think that 
follows necessarily. The larger the capital, the larger the proportion 
on which the credit is only 8 percent; so that is a penalty in that sense 
to have a large capital. 

On the other hand, I think another thing may be said, and that 
is that banks most in need of capital—that is to say, those that have 
the largest capital in relation to their deposits—feel it most. 

Senator Tarr. What is it, 12 percent on the first $5 million? 

Mr. BopMan. Twelve percent. Ten percent on the next $5 million. 

Senator Tarr. And 8 percent on the balance. 

\ir. BopmMan. Eight on the balance. 

Senator Hory. It is true that most bank stocks sell below their 
book value currently on the market 

Mr. Bopman. That is true, and I think the average might be 20-to- 
25-percent discount, and in some cases, 50 percent. 

Senator Horny. Yes, sir. 

\ir. BopmMan. Because of the low earning power of banks under 
present conditions and, as I might add, very much lower if the excess- 
profits tax stays as is. 

Senator Byrp. Are those earnings improving? The interest rates 
are getting higher. 

Mr. Bopman. The earning power, I think, would be improving 
were it not for the much heavier taxes, but I know of a good many 
banks that will have impaired earnings this year at the very time when 
they ueed new earnings to build up their ¢ apital to protect their deposit 
liabilities. 

Senator Tarr. Is there any credit on Government bonds?—a con- 
siderable percentage of Government bonds enjoy a tax-free status. 

Mr. Bopman. Yes, sir. 

That is the reason that banks are not able to go on the average- 
armings basis. The point is that partially tax exempt Government 
bonds were the only type of Government bond outstanding prior to 


‘ 


%41; so the banking system, to the extent in the old days that it 
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owned Government bonds, perforce owned partially tax exem)»’ where 
Government bonds, which were exempt from normal taxes. percen 
In the base period, income from partially tax exempt Government The 
bonds is not counted as part of vour base earnings. In the same perio, In t. 
the partially tax exempt Government bonds to a great extent hay, the sal 
been called or have matured, and new fully taxable bonds have bee City : 
issued in their place, and even if vou assume the same earnings trict, 
stockholders after Federal taxes you will pay an excess-profits tay Seng 
by virtue of the fact that you are not allowed to count the sam capital 
income in the base vear as you are taxed on in the excess-profits ta or earl 
Senator Tarr. Can you make a stat ement about the amount of Mr. 
partially exempt bonds that still remain? 
Mr. Bopman. Yes, sir. 
Senator Tarr. What is that? Seng 
Mr. Bopman. It was a tremendous item in most banks. it have 
The volume of partially tax exempt bonds outstanding in 1941 w; Mr. 
about $32 billion or $33 billion. to cowl 
Tod: ay the ‘re are outstanding unde r$slo billion. The percentage o|} The 
earning assets of all banks be longing to the Federal Reserve Syste: [ams 
which were invested in partially tax exempt Government bonds wa Wha 
in 1940 about 30 percent, and now it is of the order of 7 percent; so capital 
that has been a big shift which no allowance is made for a the excess- ings ta 
profits tax. How 
Senator Tarr. And that 7 percent is disappearing gradually? real pr 
Mr. BopmMan. Yes, sir. So, it will be down to $34 billion in 1955 an ade 
and in another few vears they are all gone. The 
The suggestion that we have to m: ake will automatic ally correct tha 


would 
you we 


stock. 


roblem without actually making it very complicated. as Sen: 
| 1 


The point that Il was trving to get over to vou ge ntlemen we as that share 1 
here you have a tax that hits two or three hundred banks, or 2 percent This 
of all the banks in the country, and the remaining 98 percent pay 
little if any tax. 

In addition, and of the utmost importance, is the fact that the 
will hit hardest those banks among these two or three hundred < hh price ti 
are in rapidly growing communities, such as we have looked at her bank s 
and which are most in need of additional capital. in the | 

This condition has further significance when it is recognized t 
some of the largest banks in the country, including some of the ee 
New York City banks will be exempt from the tax by virtue of thei: higher 
abundant capital. If ac 

Statements to that effect were made by the managements of certai 
of these banks, large New York City banks, at their stockholders 
meetings last January. 

The apparent solution to the problem of intermediate-size banks banks 
in fast-growing communities which are hardest hit by the excess below | 
profits tax would seem to be the raising of additional capital, If tl 

This would improve the position of such banks and would redu that ce 
their excess-profits taxes. that if 

But new capital can be raised in only two ways: One, through re- be allo 
tained earnings; two, through the sale of additional stock. 

You can see from this chart that where bank capital is most nee« sale of 
the highest percentages of earnings have been retained and reinvested is com) 
in the business, and we show here again that in New York Cit) The 


that th 


covers 
1 

the red 
indicat 
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where bank capital is relatively abundant, that banks retained 
yercent of their earnings. 

The banks in all reserve cities, taken as a whole, retain 56 percent. 

In the Cleveland Federal Reserve District, they retain 611, about 
the same figure for the Atlanta district, a little higher for the Kansas 
City district, and a substantially higher figure for the Chicago dis- 
triet, if you eliminate Chicago from the figures. 

Senator Hory. You mentioned these two methods of increasing 
capital. Could you increase it by stock dividends where the surplus 
or earned profits are sufficient? 

Mr. Bopman. It would not give you any more effective capital. It 
would change the form of capital from surplus to capiti al stock, but 
you would not give your depositors any more protection 
~ Senator Hory. It does not give the depositors any more, but does 
it have any effect on the tax? 

Mr. Bopman. No; it does not have any effect because you are able 
to count your capital surplus and undivided profits and reserves. 

The other method of obtaining capital is through the sale of stock 
[am sorry. I read the wrong line. 

What we have just shown here is that banks in localities where 
capital is thinnest try to retain the biggest percentage of their earn- 
ings to build up their capital. 

However, the reinvestment of earnings is not a full solution. The 
real problem is that earnings are not sufficient to create new capital at 
an adequate rate even though dividends are held down. 

The second method of obtaining new capital is to sell additional! 
stock. The next chart shows that the price of bank stocks has been, 
as Senator Hoey was indicating, substantially below book values per 
share in most years since 1940. 

This chart—I do not know whether you can read the numbers 
covers the years from about 1938 to 1950, and the zero line is where 
the red stops, and below here [indicating] is minus. The other is plus, 
indicating that where these lines which indicate the ratio of market 
price to book value are below the zero line they are in the red, and the 
bank stocks are selling at a discount from book value; where they are 
in the black, they are above, and this chart shows that the price of bank 
stocks has been substantially below their book values per share in most 
vears since 1940. This is because earnings are too low to justify a 
higher market price. 

If additional stock is offered, it must be at a price below book value; 
that is, below the value of the bank in liquidation. 

The stockholders, frequently the smaller ones, not in a position to 
make additional investments, will find their equity diluted where 
banks raise new capital through the sale of additional stock at a price 
wy book value, which is the only price available. 

{ this problem is to be squarely faced, it must be admitted, first, 
‘ at certain banks are badly in need of additional capital and, second, 
that if the necessary capital is to be obtained the banking system must 

e allowed to earn a return sufficient to create additional capital from 
veiled earnings or to permit the raising of new capital through the 

le of stock by presenting to the general public an invsetment which 
s competitive in the es apital markets. 

The next chart shows—to which I refer, the bottom chart here 
that the return on bank capital has been relatively low. It shows that 
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for a group of manufacturing concerns you have had returns running 
from 8 to 16 percent, whereas uniformly the returns on bank capita! 
are substantially lower, of the order of 50 percent. 

Senator Tarr. Would that not be necessarily so, just offhand? 

After all, they have got their assets in Government bonds, most 0! 
them? 

Mr. Bopman. Yes, but they do not like to have it. 

Senator Tarr. You have a much greater security today in bank 
than you had before? 

Mr. Bopman. I am not so certain, Senator. 

Senator Tarr. I mean the return on bank stocks has always beer 
below manufacturing companies, way below, in all history, so fa: 
that is concerned. 

Mr. Bopman. I think that, perhaps, is true. 

Senator Tarr. Perhaps not in 1929? 

Mr. Bopman. I think, perhaps, that is true. 

At the same time, here we have a situation where the typical bank 
stocks of a good bank are selling at 25 percent below the value of th; 
bank, if youclose it up and lock the doors and sell off its assets. 

Senator Tarr. Well, I have stock in a company, a manufacturing 
company, where the same thing is true, and worse, and it is, in fac 
selling now at about 50 percent of its book value. 

Mr. Bopman. I do not believe that is generally true 
manufacturing. 

Senator Tarr. Well, maybe it is not, but it is true—— 

Mr. BopMan. Well, that is unfortunate. 

Senator Tarr. Those are about the only two things I own, one ir 
bank stock, and one in a manufacturing company, and the manufac- 
turing company is selling further below the asset value than the bank 
stock. 

It is a small manufacturing company; it is not on the big board 

That kind of stock is very likely to be below book value. 

Mr. Bopman. I do not think it is very likely, by which I mean, i! 
you take the average for all industry, manufacturing and all banking 
you will find that the stocks of manufacturing industries sell at sub 
stantial premiums above book values, and in a good many cases 
several times book value; whereas, in banks they sell at substantial 
discounts almost uniformly. 

Senator Tarr. What I wondered about was whether you are object 
ing to the fact that the tax is based on the fact that some banks earn a 
bigger return on their capital—— 

Mr. Bopman. Than others; that is correct. 

Senator Tarr. That they earn a bigger return on their capital that 
the 8 percent, and— 

Mr. Bopman. That is 8 percent before normal and surtax, of course. 

Senator Tarr. But, of course, that in a way is the theory of this 
excess-profits tax, that the excess does not mean just Korea, th 
Korean War, because we have no possible means of relating it to the 
Korean War. 

Mr. Bopman. That is right. 

Senator Tarr. That means that if you earn more than a ce! 
amount on your capital, that is excess; in fact, the law itself goes down 
to 85 percent, which eliminates some of the theory. 

Mr. Bopman. Yes, sir; that is right. 
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Senator Tarr. And I wondered how the bank situation—I wondered 
whether there was a legitimate objection to the tax simply on the 
ground that because some banks earn a bigger return on capital, 
therefore, they should not be subject to the tax. That is the very 
theory of the tax; because they earn a bigger return on capital they 
should be taxed. I do not say it is a sound theory, but it is one of the 
theories at least. 

Mr. Bopman. It is one of the accepted theories, at least. 

| think if the problem is to be looked at in the light of what is 
proper for the stockholders, that is one thing. But I think the real 
problem is what is proper for the industry. The important thing is 
not the stockholders in this case; the important thing is what is going 
to happen to the banking industry. 

Here we have- 

Senator Tarr. Well, is it not an important thing that 50 percent of 
your 8 percent is taken by the normal tax? 

' Mr. Bopman. That is right, and surtax together. 

Senator Tarr. Surtax. Is that not the important thing, rather 
than the excess-profits tax? 

Mr. Booman. Which leaves you 4 percent. 

Senator Tarr, That is the bad thing. 

Mr. Bopman. That is bad. 

Senator Tarr. And the difficulty of raising new capital occurs in 
every business and in eve ry industry simply because of the tremendous 
burden of this tax, of the corporation tax? 

Mr. Bopman. But other industries are able to raise new capital 
fairly readily. 

Senator Tarr. Well, we have the complaint constantly that they 
are not. The big ones, yes—the big ones that are on the Board—but 
the small manufac turing company does not have any ability to raise 
capital, 

It has great difficulty in raising capital because of this tax; I mean, 
that is the reason. 

Mr. Bopman. That is the problem. 

Senator Tarr. There is no doubt about that. It seems to me an 
almost inevitable result of the present system of corporate taxation, 
but | wondered why the banks have any special claim to being different 
from anybody else. 

Mr. Bopman. Only because—and I do not think that we should 
think about the bank as such in terms of their stockholders—I think 
that we should think about it as an essential industry. I think the 
banks, as such, the banking system needs additional capital and some 
banks need additional capital infinitely more strongly than others do. 
As we can see, some banks have a ratio of as much as 10 percent of 
capital—I mean have 10 percent of their deposits represented by 
capital and others have 5 percent, and that is much too low. 

ceniee Tarr. Do you not think banks can finance? This bank 
in which I am a director has just financed, has just sold new stock, 
without difficulty, I think, mostly to stockholders. 

Mr. Bopman. I think in a great many cases that stockholders wil] 
realize later that they wished that they had not approved the addi- 
tional sale of those stocks at those prices, and if they do they will vote 
against such additional stock sales, and they have the right to decide. 

It is the private citizen who has the right to decide whether he is 
going to invest his capital in the banking industry or in some other 
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industry, and I think the problem here is one of getting adequate 
capital in the banking industry. 

Senator Mitirkin. The element of regulation is important here. 

Mr. Bopman. It is a big factor. 

Senator Miuirkin. It has an effect on your business, which is not 
present in other businesses and draws a distinction between the two 

Mr. BopMan. It is an important distinction. 

Senator Tarr. Because you are in the class of utilities rather than 
in the other class? 

Mr. Bopman. That is the exact recommendation we are coming to 
and if you will let me proceed I plan not to take any more of you 
time. 

Senator Tarr. Sure. 

Mr. Bopman. Banking is an essential industry. The problem pre- 
sented here is not basically one of affording relief for bank stock- 
holders, but one of permitting the industry or certain segments of 
to have sufficient earnings so that the essential functions of banking 
can be performed with adequate protective capital. 

As stated recently by the New York State superintendent of banks 
a State official: 

Banking is so closely entwined with the public interest that any undermi: 
of its strength is of direct concern not merely to the owners of the banks but 1 
the public generally. 


Now, in our study of this problem we have considered various 
measures that might be adopted to correct the inequities which | 
have tried to describe. 

We can see that it is particularly important to afford relief to banks 
which need additional capital and have had a rapid growth in lin 


with their communities. 

We also realize that any relief provided cannot be such as to giv: 
a windfall to other taxpayers not confronted with similar problems 

As an approach, we believe there are logical grounds for consider- 
ing the banking industry as a regulated industry, which is what we 
have just been talking about. 

The excess-profits-tax law gives special treatment to the airlines, 
the public utilities, and the railroads on the ground that they ar 
regulated industries. 

We, as banks, are regulated in that the price of our principal prod- 
uct, bank credit, has long been regulated through the control of th: 
Federal interest rate. 

The character and quality of bank assets are subject to regulation 
and the amount of reserves which must be maintained in the form oi 
nonearning assets is prescribed by appropriate Federal and Stat 
authorities. 

There are other regulations, direct and indirect, too numerous to 
mention. 

On the theory that we are a regulated industry, we propose, for any 


member of the industry who can qualify, that a relief provision be 


written into the law to provide a third alternative method of filing 
excess-profits-tax returns. 
Briefly, we suggest that any bank which can prove, first, that 


needed additional capital in the base period and, second, that it earned 


a certain minimum rate of return on its capital in the base period, tha! 
if both these two tests are met, the bank be permitted to earn afte! 
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normal and surtax, a certain rate of return before being subject to 
excess-profits taxes. 

Specifically, it is proposed that to qualify for the relief provision, 
the bank must be one which did not have in the base years, on the 
average, total capital funds and reserves exceeding 6 percent of its 
deposits, and it must be one which earned at least 
capital funds and reserves in the base period. 

For banks which can meet these two tests, it is proposed that they 

permitted to earn, after normal and surtax, 7 percent on their 
invested capital before being subject to excess-profits taxes 

These tests are highly restrictive, and only banks badly in need of 
elief and badly in need of capital can qualify. In fact, I may say 
that there are a number of banks badly in need of capital who still 
could not qualify. 

| should say that there are a number of banks, if I can correct that, 
there are a great pumber of banks, very hard hit by the excess-profits 
tax, Who could not qualify under these two tests, and the tests, 
perhaps, are too rigorous. 


7 percent on its 


The percentages suggested, of course, are to some extent arbitrary. 
However, the 6-percent ratio of capital to deposits seems reasonable, 
and not too high, in that it is less than the average for all banks, and 
is the minimum ratio which qualifies bank stocks as legal investments 
for savings banks in the State of Massachusetts. 

Senator Byrp. To what extent would your proposal reduce the 
revenue, as provided for in the House bill? Do you have any 
estimate? 

Mr. BopMan. Senator, we have made an estimate of that which, 
necessarily, had to be done by statistical means, because the facts 
are not otherwise available, and the statistical method makes some 
assumptions. 

Under our proposal, the highest amount of loss of revenue that we 
ean conceive is about $20,000,000, but we think a more probable 
figure would be $10,000,000, but I would like to emphasize that we 
do not have great confidence in these estimates. 

The percentages suggested, of course, to some extent, are arbitrary. 
The 6-percent ratio of capital to deposits seems reasonable and not 
too high; in fact, it may be too low in that it is less than the ratio for 
the average of all banks, and is the minimum ratio which qualifies 
bank stocks as legal investments for savings banks in the State of 
Massachusetts. 

In other words, the Massachusetts law says that any bank which 
does not have at least 6 percent as much in capital as in deposits is 
unde reapits seat and is not a proper investment for a savings bank. 

The 7-percent minimum required rate return on invested capital 
in the base years is sugge ‘sted in order ») prevent banks with low 
earnings in the base years from sles a : wind by being relieved 
of excess-profits taxes if their earnings increase in the excess-profits- 
lax Vears. 

| would like, with your permission and at the invitation of the 
committee, to file and have made a part of the record two documents, 
one & memorandum dated July 5, 1951, giving the details of a proposed 
amendment to the Internal Revenue Code, which would correct the 
situation as we see it, or partially correct it, and, second, a brochure 
entitled “The Excess Profits Tax Act of 1950 and the Banking Sys- 
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tem,’’ dated February 15, 1951, prepared by the National Bank of 
Detroit, and on which the charts I have shown you are based. 

I would like to point out one thing, that in adopting this theory o 
regulated industry so that a bank would be permitted to earn a rate 
of return on its capital after normal and surtax, in our case, in which 
we are paying a very substantial excess-profits tax for 1951, that ii 
would not have the effect of eliminating our excess-profits tax by any 
means. 

It would reduce it by about one-third. 

Thank you, Senator Byrd, and members of the committee. 

Senator Byrp. Thank you, sir. 

Senator Tarr. You say this would not eliminate all banks? 

Mr. Bopman. No, sir. 

Senator Tarr. What kind of a bank would not be eliminated 
You said only 2 percent of the banks were going to be——— 

Mr. Bopman. Taxed. 

Senator Tarr. Taxed now. 

Mr. Bopman. That is right. 

Senator Tarr. This would reduce it to what percent? 

Mr. Bopman. I do not know, Senator. The restrictions that—if 
I can just go back one little bit—this proposal that we have made, 
obviously is patterned after what was done for the airlines and utilities, 
and we think there are logical grounds for doing that. 

However, to qualify for that special provision two tests must be 
met: 

You must show that you had too little capital in the base years, 
and that you earned a minimum rate of return in the base years on 
your capital, the latter idea being for the purpose of preventing a 
bank which only made 4 percent in the base years from making 7 
percent in the excess-profits years. 

It is to screen those out. 

The other test, the requirement that a bank cannot have in oe 
base period had more than 6 percent of its deposits in capital, is 
highly restrictive test because there are not many banks whose miaitel 
structures are as thin as that. 

If the committee believes that steps should be taken to induce or 
encourage more capital in certain other kinds of banks, that proposal 
could be eased up a little bit or, so far as we are concerned as a bank, 
the test could be eliminated altogether. 

The only reason that we put in those qualifications was that it was 
indicated to us by some of our experts that the amendment, or the 
proposal would have no chance of adoption if it opened the door for 
all banks. 

Senator Wiii1ams. What percentage of the corporations, generally, 
pay excess-profits taxes? 

Mr. Bopman. Senator, I do not know. I think it is a higher 
percentage. 

Senator Tarr, Of all corporations? 

Senator WiiuraMs. All corporations. 

Senator Miuirkin. Mr. Stam, what is that figure? 

Mr. Stam. What is the percentage of over-all corporations? 

Mr. Oran. I do not have it exactly, but certainly there were about 
three or four hundred thousand returns, and I would say about 50,000 
or about one-sixth. 
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Mr. Stam. My recollection is that the latest figures ran between 
forty and fifty thousand, I believe. 

Senator Byrp. Thank you, Mr. Bodman. 

Your documents which you have requested be inserted in the record 
at this hearing, will be inserted at this point. 

The memorandum dated July 5, 1951, and the report dated 
February 15, 1951, fallow:) 


ALTERNATIVE CREDIT—SUGGESTION FOR AMENDMENT OF THE Excess PROFITS 
Tax Act or 1950 To ProvipE More EquitTaBLE TREATMENT FOR COMMERCIAL 
BANKS MEETING CERTAIN CONDITIONS 


SUGGESTION 


Provide a minimum excess-profits tax-credit for commercial banks, as an 
alternative to the average earnings credit and the invested capital credit. 


PRECEDENT FOR RELIEF 


\ report prepared by National Bank of Detroit entitled “‘The Excess Profits 
Tax Act of 1950 and the Banking System’ shows that the act has created in- 
equitable results and hardship in the case of certain types of commercial banks. 
{n exception to the general rules as they relate to commercial banks is clearly 
necessary. The provisions in the act relating to reserve for bad debts and FDIC 
assessments give appropriate relief in these areas but do not correct the specific 
inequity described herein. 

Earning assets of banks, principally loans and investments, are provided to 
a large extent by deposits and vary directly with the volume of deposits. How- 
ever, the deposit liability of a bank does not qualify as borrowed capital, and, 
therefore, such deposits are not included in any manner in the invested capital of 
banks. Where the ratio of equity capital to deposits is lower than the general 
average, the invested capital credit is clearly an inadequate standard of normal 
earnings. 

Because of the decreasing amount of partially taxable Federal securities out- 
standing and in bank portfolios, the average earnings method is also an inad- 
equate standard of normal earnings in the case of many banks. Under the act the 
starting point for determining excess-profits net income is the “normal tax net 
income’’ which represents net taxable income reduced by partially taxable interest. 
\s a result, interest received on partially taxable Federal securities is completely 
excluded from excess-profits net income in each year in the base period as well as 
in the taxable year. Because of the decreasing amount of partially taxable Fed- 
eral securities outstanding, a larger proportion of a typical bank’s net income is 
excluded in the base period years than in an excess-profits-tax year. 

Need for special treatment in some industries was recognized in the act. Sec- 
tion 448 provides a minimum excess-profits tax credit as an alternative to the 
average earnings credit and the invested capital credit for taxpayers in certain 
specified types of regulated industries. In general, such alternative credit assures 
such a taxpayer that an excess-profits tax will not be imposed until after it earns 
a net return after income tax (normal tax and surtax) equal to 6 or 7 percent 
of its invested capital. There is a basis for providing banks with similar special 
treatment, since the commercial banking industry is subject to strict regulation by 
Federal and State authorities. 


PROPOSED REMEDY 


Provide a formula for relief for those commercial banks which need the relief 
ost, namely: 
1) Banks which during the base period had a lower than average ratio 
of equity capital to deposits; and 
(2) Banks which characteristically earned during the base period a rate of 
return on equity capital at least as great as is proposed to be allowed as the 
minimum rate of return before an excess-profits tax is imposed. 
It is proposed that a minimum excess-profits credit be made available to com- 
ercial banks which meet certain tests designed to establish that the bank is 
titled to relief. This credit would be an alternative to the average earnings 
O00 redit and the invested capital credit for such taxpayers. 
In general, this minimum credit would consist of the corporate normal tax 
and surtax payable by the bank for the taxable year in question, plus 7 percent of 
the sum of the equity capital, retained earnings, and borrowed capital, less inter- 


nt 


MOU 
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est payable on the borrowed capital. Equity capital and retained earnings of 

banks entitled to avail themselves of this alternative credit would be reduced p 
portionately by the so-called inadmissible assets, but for that purpose partia 
taxable Federal securities would be treated in the same manner as admissi! 
assets. 

It is proposed that this minimum credit be made generally available to com: ne 
cial banks and trust companies, a substantial part of the business of which cor 
of receiving deposits and making loans and discounts, but that it be limited 
those banks which meet two tests, namely, a maximum ratio of equity capita 
deposits, and a minimum rate of return during the base period. 


respect to the deposit ratio test, it is propos sed that this relief provision 
o those banks which had a ratio of equity capital to total deposit liab 
more than 6 percent, which ratio would therebv be lower than the av 

» for banks generally during the base period. It is proposed that thi 
das of December 31, 1949, the call date nearest to the close of the 
1 In case a bank, weg because of a temporary fluctuation in de} 
ilitv, might not meet the test on that date, an alternative test is propo 


namely, where the ratio of equity capital to total deposit liability on each of 
dates, on which reports of conditions of all national banks were requit 
the Comptroller of the Currency, during the base period, averaged not mot 
6 percent 
In addition to » the deposit ratio test, it is proposed that in order for a bank 1 
entitled to relief it must also demonstrate that its rate of return on equity cay 
was 7 percent or more in at least three of the taxable vears in its base perio 
averaged 7 percent or more during the entire base period. Because of this 
is necessary to limit the relief to a bank which commenced business befor 
beginning of its base period. Inasmuch as borrowed capital is not a signif 
factor in the case of banks generally, the rate of return test during the base per 


} 


shouid be measured by equity capital only 
In com puting the rate of return on equity capital it is proposed that net inco 
the base period years be inereased or decreased by the adjustments required | 
i 1 b) which are melinanlls applicable to banks. For this purpose 
he base period vears will include partially taxable interest. 
1 as the amount of partiallv taxable Federal securities outstandi 
nd is being replaced by fully taxable securities to a large extent, 
for the purpose of this relief section the term ‘inadmissible ass 
include partially taxable federal securities. Consistent therewit! 
‘essary to treat the interest income from such partially taxable Federal se 
to excess-profits net income subject to excess-profits tax. TI 
ccomplished by reducing the alternative excess-profits cred 
h partially taxable interest which is actually included in 1 
ich the minimum credit is used. 


PROPOSED AMENDMENT 


159. Excess Prorits Creprr—ComMerciAL Banks 
AMOUNT OF CREDIT.—In the case of a commercial bank (as defined i: 
c)), the excess profits credit for any taxable vear computed unde: 
shall be the ae of the tax imposed by sections 13, 14, 15, and 141 
for such taxable vear ar d the amount determined under subsection (b 
b) Computation.—The amount referred to in subsection (a) for any tax 
vear shall be determ 1 as follows 
l by ap ply ing 7 per centum to the sum of the following: 

\) the adjusted invested capital for such taxable vear, computed 
section 437 (b) (2) without reduction by the amount of the net new ca} 
addition and without regard to section 437 (b) (2) (C), and 

4) the average borrowed capital for such taxable year as defined in se 
139 


by reducing the amount ascertained under paragraph (1) by the ded 


iInec 
nec 


vable for such vear witl respect to interest on indebtedness include 
wed capital under section 439. 
by reducing the amount ascertained after adjustment under paragrap 
amount computed under section 440 (b) (relating to inadmissible as 
by reducing the amount ascertained after adjust me nt under paracra} 
amount allowable for such year as a credit under section 26 (a 
TAXPAYERS TO WHICH SECTION APPLIES.—For the purposes of thi 
chapter the term ‘“‘commerical bank’’ means a bank or trust company incorporat 
and doing business under the laws of the United States (including laws relat 
the District of Columbia), of any State, or of any Territory, a substantial par 


e busi 
and whi 


Fede! 
ae 


refits 


riod, ‘ 
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e business of which consists of receiving deposits and making loans and discounts, 
and which is subject by law to supervision and examination by State, Territorial 
or Federal authority having supervision over banking institutions. 

1) A commercial bank (as defined in this subsection) shall be entitled to the 
efits of this section if it commenced business before the beginning of its base 
riod, and if 
(A) the ratio of its equity capital (as defined in section 437 (c), to its total 
deposit liability 
(i) on December 31, 1949, was not more than 6 per centum, or 
(ii) on each of the call dates on which reports of condition of all 
national banks were required by the Comptroller of the Curreney during 
the base period averaged not more than 6 per centum, and 
(B) the rate of return on its equity capital (as defined in section 437 (c)). 
(i) in at least three of the taxable years in its base period was 7 per 
cehntum or more, or 
(ii) during the base period averaged 7 per centum or more. 
2) For the purpose of subsection (1) (B) the rate of return on equity capital 
all be computed by determining the ratio of 
\) net income for the taxable year reduced by the tax imposed by sections 
14, 15, and 141 (ec) for such taxable year, to 
B) the adjusted invested capital for such taxable year computed under 
section 437 (b) (2) without reduction by the amount of the net new capital 
addition and without regard to section 437 (b) (2) (C). but reduced by the 
amount computed under section 440 (b) (relating to inadmissible as ets). 
d) Nev 1ncomge.—For the purposes of subsection (¢ 2 \) net income for 
any taxable year shall be the net income as defined in section 21 (a) as in effect 

r such taxable year, increased or decreased by the adjustments prescribed in 
paragraphs (1), (2), (6), (9), (12), and (13) of section 433 (b), and further increased 

the deduction provided by section 23 (r) which shall not be all 
e) INADMISSIBLE ASSETs.—For the purposes of subsections (b 

in computing the reduction to be made under section 440 
admissible assets’? means 
1) Stock in corporations, except stock in a foreign personal holding 
{except stock which is not a capital asset; and 
2) Obligations described in section 22 (b) (4) the interest from whic! 


13 


ludible from gross income. 


134. Excess Prorits Crepit—ALLOWANCE 


SPECIAL RULE FOR COMERCIAL BANKS.—Notwithstan 
the case of a commercial bank (as defined in section 459 
dit for any taxable vear shall be an amount computed 1 

m 436, or section 459, whichever results in the lesser tax 
apter for the taxable year for which the tax under this subch: 
np ted. 


Nore.—Additional provisions and cross references may be requiré 
solidated return requirements, acquiring corporations, etc 


Tue Excess Prorits Tax Act or 1950 AND THE BANKING SysTEM 
(Prepared by National Bank of Detroit 
INTRODUCTION 


report has been prepared in an effort to point up certain impo 
the banking system of the Excess Profits Tax Act of 1950. It di 
the merits or demerits of excess-profits taxes as such. 
lhe report is concerned exclusively with certain circumstances surrout 
nmercial banking business that make the application of the law 
njurious to the banking system. 
here are important differences between normal, everyday 
and the normal operations of most other types of busines 
t excess-profits-tax law does not take effective account 
‘lieved that serious inequities, potentially harmful 


s our belief that the Congress may not have anticipated the 
report and that the Congress would have taken cognizance 
permitted a full presentation to the appropriate committees of 

aw 
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BANK DEPOSITS HAVE GROWN MUCH FASTER THAN BANK CAPITAL Chart 


Bank capital, the equity that provides the element of protection for bs a 
depositors, has not kept pace with the rapid increase in deposits during the pas; ruekunt 
10 years. State banking departments, the Federal Deposit Insurance Cor). S eaii 
tion, the Comptroller of the Currency and the Federal Reserve System have a i¢ 
been aware of this development. anita): 

The implications of this situation are that the banking system can ill aff Sl of dh 
another inflationary deposit expansion such as took place during and after \ a 
War II without seriously jeopardizing the position of the depositor, the st 
holder, and finally the entire banking system and the type of economy it rep; 
sents. 

The charts on the opposite page depict the rapid growth in deposits, relativ: 
capital, for all member banks of the Federal Reserve System, deposits of w 
comprise about 75 percent of the total bank deposits of the United States. 


Billions DEPOSITS AND CAPITAL--ALL MEMBER BANKS Billions 


140 140 
CHART 1 


- Total Capital 


1941 1944 1947 


Chart 1, above, shows that from 1935 to 1950 the deposits of all member b 
increased from about $38 billion to about $131 billion, an increase of over 24 all men 
percent. deposits 
In the same period the capital structure of all member banks increased fro: Simu 
$5.1 billion to $9.7 billion, an increase of less than 90 percent. 
The temporary peak in deposits shown in 1945 resulted from an extraordina: 
large Treasury fund balance created in anticipation of Treasury cash req 
ments which did not fully materialize.) 


RATIO OF DEPOSITS TO CAPITAL--ALL MEMBER BANKS 
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Chart 2, above, shows the trend of the ratio of deposit liabilities to capital for 
all member banks based on the figures in chart 1. 

The rising ratio of deposits to capital reflects the decreasing size of the capital 
structure of the banking system in relation to the level of deposits supported 
thereby. 

In 1935 each $1 of deposits was protected by more than 13 cents of bank 
capital; today only 7.5 cents of bank capital is available for the support of each 
$1 of deposit liability. 


BANK CAPITAL SHORTAGES ARE NOT GEOGRAPHICALLY UNIFORM 


Bank deposits are free to flow into areas of greatest economic activity as these 
areas expand their production and the volume of their transactions 

Bank capital, however, does not move freely from areas of redundant capital 
to areas Where additional capital is needed. 

Thus we find that certain of the older centers of economic activity, such as 
New York City, are holding a steadily declining proportion of the Nation’s 
deposits and as a result they have an ample supply of bank capital, while the 
newer, more rapidly growing production centers are in need of additional capital. 
In other words, bank deposits have a higher degree of mobility than bank capital. 

This phenomenon is illustrated by the charts on the opposite page. 


PERCENT OF ALL MEMBER BANK DEPOSITS 








“Reserve City Member Banks 





| 
c a 











1940 1942 1944 1946 1948 


Chart 3 shows that member banks in New York City held nearly 32 percent of 
member bank deposits in 1940 but now hold less than 20 percent of all such 
deposits. 
Simultaneously, the percentage of all member bank deposits held by Reserve 
member banks increased from about 35 percent in 1940 to nearly 39 percent 
1950. 
So-called country member banks also increased their percentage of all member 
bank deposits substantially in this period. 


RATIO OF DEPOSITS TO CAPITAL--NEW YORK AND RESERVE CITIES Times 


20 


Times 


oF 


CHART 4 
| 
| 
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second, b 
mensural 


Chart 4 shows the ratio of deposits to capital—capital ratio—for Res 
city member banks and New York City member banks. 

It can be seen that in 1940 the capital ratios for these two classes of banks 
about the same. The subsequent shift in deposits has far out-run the shift 
capital, with the result that the capital ratio for New York City member ban! 
now less than 11 to 1 compared with a ratio of over 15 to | for Reserve city member Table 


THE EXC 


banks. , : é ; mercial b 
\s will be shown on the following pages, the growth in deposits, when Reserve | 
sidered on the basis of individual cities, has created even more extreme capita The ts 
ratios. under $5 
BANK CAPITAL, SHORTAGES ARE EXTREME IN SOME AREAS &* millio 

$100 mil 


In many rapidly growing centers the increase in deposits has been considera ‘the F 
a f the Fe 


greater than the average for all Reserve cities. 
he result of this more rapid growth in deposits is that capital ratios o1 
erage are higher in such centers than elsewhere. 


PERCENTAGE INCREASE IN DEPOSITS 1940-1950 
MEMBER BANKS IN SELECTED CITIES 


Federal Re 
Nonmembe 
Total 
It will 
banks in 
© nificant 
161%* 92% 

' 192% = mum ex 
10 perce 
if capits 
million i 


RESERVE CITIES CLEVELAND ATLANTA DENVER DETROIT 


CHART 5 


the change in deposits for member banks in selected loca 


the changes for member banks in New York City and all R 


) CAPITAL OF MEMBER BANKS IN SELECTEI 


HOLO00 ti 
1,000 te 

WW) ti 
0.000 
00.000 


1.000 


It ean 
NEW YORK RESERVE CITIE LEVELAND LAN . T $100 mi 
ncludes 1949 figures in those ca t 1950 statements were st t avail compute 
turn te 
ital ratios of member banks in the same cities. | $2 millic 
deposits have increased most, capital ratios are lea earnings 
ytTactors: 
‘ally unfavorable in these cities after the bank 
had not shown marked improvement by | 
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second, bank capital in these places has not been obtained or created at a rate com- 
mensurate with the increase in bank deposits since 1940. 


THE EXCESS PROFITS TAX WILL STRIKE HARDEST AT THOSE FEW BANKS MOST IN 
NEED OF CAPITAL 


Table 1 on the opposite page shows that there are approximately 14,000 com- 
mercial banks in the United States consisting of 6,868 member banks of the Federal 
Reserve System and 7,264 banks which are not members. 

The table also shows that 10,646 or 75.5 percent of the banks had deposits of 
under $5 million at the end of 1949; 3,305 or 23.2 percent had deposits of between 
$5 million and $100 million; and that only 181 or 1.3 percent had deposits of over 
$100 million. Only six banks with over $100 million in deposits were not members 

f the Federal Reserve System. 


TasLe I.—Distribution of banks by size groups on Dec. 31, 1949 


Number of banks with deposit 


m, = Total 
lype of banks | number Between 
$5,000,000 and 


$100,000,000 


Under 
$5,000,000 


Over 
$100,000,000 


Federal Reserve members_- : 6, 868 , 267 2, 42¢ 175 


Nonmember banks 7, 264 , ors 879 6 


rotal all United States banks._- 14, 132 10, 646 3 305 181 


It will be demonstrated below that approximately 98 percent of the 14,000 
nks in the United States will not be subject to excess-profits tax to any sig- 


al 
nif 
iki 


cant degree. Generally speaking, this is accounted for by the $25,000 mini- 
mum excess-profits tax credit or by the higher rates of return (12 percent and 
10 percent) allowed on the first $10 million of invested capital. The distribution 

capital ratios is such that practically all of the banks with less than $100 
illion in deposits will get the benefit of these higher credits in computing their 
excess-profits tax. 

This means that the remaining banks, numbering approximately 180, will be 
he only banks in the country which will be subject to excess-profits taxes to 
ny important degree. The details supporting this statement are shown in 
able Il, and are explained as follows: 

The figures given in table II are for member banks only. Corresponding 

ires for nonmember banks are not available, but as mentioned above only 
x of these have deposits of over $100 million. 


TABLE IT.—All member banks, 1949 earnings 


lot 
Number | -y 4.) 5 : 
of hanks Total capital oan arn- 


a] pre- 
Deposit class 


000 and under 7 $40, 901, 000 | $4, 294, 000 $81. 000 
#),000 to $2,000,000 by 187, 349, 000 | 22. 408, 000 OO 
10,000 to $5,000,000 = 615, 141, 000 | 74, 402, 000 257, 000 
100 to $10,000,000 ‘ 640, 452, 000 76, 437, 000 5 Ooo 
10,000 to $25,000,000 834, 396, 000 95, 280, 000 , O72, 000 
000 to $50,000,000 594, 619, OOO (4, 795, 000 é 100 43, 000 
10,000 to $100,000,000 620, 358, 000 5, 209, 000 1, 000 466. 000 32. 000 
1,000,000 a 5, 621, 150, 000 1554, 110,000 | 3 4, 166,000 | 2,870, 000 


OO 
00 
OOO 
000 
9, OOO 
O00 


9, 154, 366, 000 |956, 985, 000 


It can be seen from table II that for all member banks with deposits under 
5100 million, the average earnings for each size group are no higher than the 
mputed excess-profits-tax credit arrived at by applying the allowed rates of 
irn to the average amount of capital. For banks with deposits of less than 
million, the $25,000 minimum exemption will generally be greater than the 
earnings of a bank of this size. 


.9 


86141—51—pt. 321 
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It might appear from the law of normal distribution that where the excess- 
profits-tax credit is identical with the average earnings, one-half of the banks 
would pay some tax and the other half would pay no tax. There are, however, 
further considerations leading to the conclusion that few, if any, banks in sich 
a size group would be subject to the tax. For example, the earnings shown j; 
table II probably include income from tax-exempt and partially tax-exempt se: 
rities, capital gains, etc., which are exempt from excess-profits tax.! 

With respect to the absence of corresponding figures on nonmember banks it 
should be pointed out that 87 percent of these banks are very small, havi 
deposits of less than $5 million. 

If the statistical integrity of this analysis is accepted, it seems clear that 
excess-profits tax as now written impinges on a very small proportion of 
Nation’s banks * * * something of the order of 2 percent of the tot 
number. 

This circumstance does not lead to the conclusion that the law is just or equit 
able. It singles out a very few banks to bear the whole burden of the tax. 

This conclusion has additional significance when it is considered that most 
the largest banks in the country, namely, most of those in New York City, y 
be exempt from the tax by virtue of their abundant capital. Statements to t! 
effect were made by the managements of many such banks at stockholders’ n 
ings in January 1951. 

The ultimate effect of the Excess Profits Tax Act of 1950, therefore, is to ta 
almost exclusively banks of intermediate size outside of New York City. Thes Chart 
banks are those discussed in previous pages and characterized as being in rapidl, declinatl 
growing centers where bank capital is needed. "ihe a 

In other words, the tax falls most heavily on those banks most in need o! ment ha’ 
capital. The p 

virtually 
THE AVERAGE EARNINGS METHOD OFFERS NO SOLUTION TO BANKS AS IT DOES portfolio: 
OTHER TYPES OF CORPORATIONS 


Billions 


Unlike other industries in which some companies will elect the average earnings 
base while others will compute their excess-profits-tax credit by the invested-capita 
method, it seems safe to assume that practically all banks will be forced to u 
the latter method. 
This is not because banks are enjoying substantially higher earnings than in th 
base years, but is for the reason that under the law, banks are not permitted t 
include in their base year earnings, income from partially tax exempt Government 
bonds. This situation is described below: 
In the normal course of business, banks have a substantial portion of t! 
resources invested in United States Government securities. 
Government securities issued prior to March 1, 1941, were partially tax exe: 
(exempt from Federal normal-income tax but subject to surtax), while those iss 
subsequently have been fully taxable. The amount of partially tax exempt b 
outstanding has been steadily declining because of maturities and redemptio: 
Most banks had an important amount of income from partially tax exe: 
bonds during the base years, 1946-49, as defined under the present excess-pro! 
tax law. This income, exempt from excess-profits tax, may not be included 
computing the excess-profits-tax credit under the average earnings method 
As the partially tax exempt bonds mature, the banks, perforce, replace t! 
with fully taxable bonds thus subjecting a considerable amount and an increasi! 
proportion of their income to normal tax and “‘excess”’ profits tax. In this proc 
however, there is no real gain in net earnings before excess-profits tax. There 
merely a change in the tax status of an important part of the income rec 
by banks. 
The excess-profits-tax credit available to banks under the average earnings expected 
method is artificial, therefore, in relation to the total income of most banks a: 
is not a practical, true, or equitable base for determining ‘‘excess”’ profits. Ba BANKS C 
in effect, have no alternative to the use of the invested capital method for com- INGS 
puting their excess-profits-tax base. They differ from all other industries in this BASIS 


respect. 
I From 


1 This income would be offset in part by reduced EPT credits due to holdings of inadmissibl Cities wl 
Table II does not exclude the exempt income or allow for the adjustments in the credits. generalls 
would b 

position 

profits t 
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PARTIALLY TAX EXEMPT FEDERAL SECURITIES OUTSTANDING 


Billions Billions 





1945 1950 1955 


Chart 7 shows how the supply of partially tax exempt Federal securities has 
declined from more than $33 billion in 1941 to about $11 billion at the end of 1950. 

The chart also shows how commercial bank holdings of this class of invest- 
ment have been forced downward in recent years. 

The projection of the total available supply indicates that within 5 years 
virtually all partially tax exempt Federal securities will be eliminated from bank 
portfolios, 


g, IMPORTANCE OF PARTIALLY TAX EXEMPT SECURITIES IN BANK PORTFOLIOS of 





eo 
CHART 8 





% Total Loans and Investments 


| 


1942 1944 1946 1950 





Chart 8 shows how the partially tax exempt bonds have declined in importance 
as a part of all bank loans and investments (earning assets). 

In 1941 nearly 30 percent of all commercial bank earning assets consisted of 
partially tax exempt Federal securities (prior to 1941 all U. 8. Treasury bonds were 
partially tax exempt). Today, the percentage stands at less than 7 percent. 

By the end of 1951 it is likely that the amount of partially tax exempt Federal 
securities held by commercial banks will be less than one-half the amount held 
by these banks during the 1946—49 period and by the end of 1955 the amount is 
expected to be less than one-third the 1946-49 period. 


BANKS CANNOT SOLVE THEIR PROBLEM BY RAISING MORE CAPITAL BECAUSE EARN- 
INGS ARE ALREADY TOO SMALL TO ATTRACT NEW CAPITAL ON A REASONABLE 


From the standpoint of the comparatively small number of banks in growing 
cities where capital is short in relation to deposits and which, accordingly, will 
generally be subject to heavy excess-profits taxes, it would seem that the solution 
would be for those banks to acquire additional capital. This would improve the 
position of such banks and at the same time afford important relief from excess- 
profits taxes. 
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There are only two sources for the acquisition of additional capital for a bank. who are | 
One of these is the reinvestment of earnings after the payment of dividends; the will have 
other is the sale of additional stock. Stated 

With respect to the first alternative, chart 9 shows that those areas most in stocks th 
need of additional bank capital have retained very substantial proportions of needing 1 
earnings. Dividends have been held to a minimum in order to provide additions If this 
to capital structures. To further restrict or curtail dividend payments is to are badly 
make more remote the posssibility of acquiring additional capital through the sale obtained 
of stock at any time in the future. the requ 

Chart 9 also shows that in the period 1941-49 New York City member banks capital b 
retained only about 46 percent of their earnings. Member banks in all Reserv; of new ft 
cities retained 56 percent of their earnings. Excluding the city of Chicago The re 
itself, banks in the Chicago Federal Reserve district retained nearly 70 percent control o 

It is clear, then, that banks needing additional capital have operated under to earn a 
extremely conservative dividend policies while those with ample capital paid banks ge 
out a more normal percentage of their earnings in dividends. on a fair 

san alt 


AVERAGE PERCENT OF EARNINGS RETAINED 1941-1949 
MEMBER BANKS IN SELECTED AREAS 


1935 


Chart 
has been 
years sin 








NEW YORK RESERVE CLEVELAND ATLANTA KANSAS CITY CHICAGO 
CITY CITIES DISTRICT DISTRICT DISTRICT DISTRICT 
RESERVE RESERVE RESERVE RESERVE 

CITIES CITIES CITIES CITIES* 


* Includes Detroit but not Chicago 


With respect to the other alternative, namely, that of raising capital throug! 
the sale of additional stock, this avenue is not readily accessible because of 
fact that bank stocks in general sell at substantial discounts from book value. 
This is true even in New York City, where a relatively large proportion of earnings 
are paid out in dividends. If rights to sbuscribe for additional stock are offered 
at a price that is below book value, those stockholders (frequently smaller holders 
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who are not eager and may not be in a position to make an additional investment 
will have their equity diluted in a manner which many would consider unfair. 

Stated otherwise, it is frequently impossible to find a way to price new bank 
stocks that is at once attractive to shareholders and advantageous to the banks 
needing the capital. 

If this problem is to be squarely faced, it must be admitted that certain banks 
are badly in need of additional capital and that if the necessary capital is to be 
obtained the banking system must be allowed sufficient earnings either to generate 
the required capital internally by means of retained earnings or to attract new 
capital by presenting an attractive competitive alternative for the investment 
of new funds in the capital markets. 

The record of the past 15 years indicates that with extraordinary Federal 
control of interest rates and other operating conditions, banks have not been able 
to earn at a rate comparable to other types of business. Because of low earnings, 
banks generally have not been able to enter the money markets for new capital 
m a fair and reasonable basis and have not been able to retain sufficient earning 
as an alternative. 


+ 


RATIO OF MARKET TO BOOK VALUE 


CHART 10 | 


5 New York City Banks 





Discount 





1935 ; 1940S” "1945 1950 


Chart 10 shows that, for the banks indicated, the average price of bank stocks 
has been substantially below the book values per share of such stocks in most 
years since 1940. 


RETURN ON INVESTED CAPITAL 


(3 year moving average) 


CHART 11 
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Chart 11 shows the return on invested capital for a group of 45 manufacturing 
industries and for all member banks for the period 1935 to 1949. 
Over the 15-year period, the average rate of return earned by banks was ap- 
proximately 65 percent of the average rate of return earned by the other industries. 
From this it is clearly evident that the banking industry has not been a high- 
profit industry. 
ADDITIONAL CONSIDERATIONS 


Under the invested-capital method the 8-percent rate of return (before inco: 
taxes) allowed on capital in excess of $10 million does not permit many growing 
banks to earn amounts sufficient to create or attract new capital. The net return 
after income taxes, becomes approximately 4 percent and with excess earnings 
taxed at 77 percent, great difficulty would be experienced by banks subject t: 
excess-profits tax in earning as much as 5 percent net. 

Banking is an essential industry. The problem presented here is not basical|; 
one of affording relief for bank stockholders but of permitting the industry, or 
certain affected segments of it, to have sufficient earnings so that the essent 
functions of banking for the over-all economy may be performed adequat 
and without strain. As stated recently by the New York State Superintendent 
of Banks: 

“Banking is so closely entwined with the public interest that any undern 
of its strength is of direct concern not merely to the owners of the banks | 
the public generally.” 

In discussing the most recent of a long series of bank mergers, the America: 
Banker editorially describes the acquisition by a large New York bank of 
smaller independent bank as follows: 

‘The sale of the National Safety Bank by its principals reflects, of course, t 
current depressed condition of public investment interest in banks. Were ban} 
in New York as attractive to investors as other investment opportunities, t 
would probably be a syndicate of individuals ready and eager to put up the | 
lions that it would take to buy control of the bank and get into the banki: 
business in this area. But costs are up and interest rates, even in the needle- 
trades area, are ceilinged to a level where banking runs a poor second to aln 
everything else investmentwise. Hence, in their desire to liquefy their estat 
the principals of National Safety Bank are resorting to an arrangement w! 
consists largely of the now familiar practice of liquidating their bank by sal 
the assets to a bigger bank, with capital adequate to underwrite the smaller 
bank’s liabilities. This practice has provided an escape for the proprietors of 
smaller banks. But only insofar as it adds earning assets without requiring 
proportionate increase in capital for the larger bank, does it offer even small relief 
for the unhealthy investment situation of the stocks of the larger banks.” 

The excess-profits-tax law gives special treatment to the airlines, the p 
utilities, and the railroads. It is understood that one of the underlying reasons 
for the special treatment afforded these industries is that their profits are already 
regulated by State or Federal authorities. 

In a sense commercial banking is also a regulated industry. The price of 
orincipal commodity, bank credit, has long been regulated by the Federal Reserv 
Board and the Treasury. The character and quality of commercial bank asset 
subject to the scrutiny of such Federal authorities as the Comptroller of 
Currency, the Federal Reserve Board, and the Federal Deposit Insurance Cor) 
ration, and by banking departments in every State. 

The amount of reserves which must be maintained in the form of a nonear! 
asset is prescribed by the Federal Reserve Board in the case of member ba: 
and by State authorities in the case of nonmember banks. Such authorities ! 
and do instruct banks as to what assets must be charged off and as to the qua 
of investments which may be held. Regulations also prescribe the amount 
money that may be loaned to any one borrower and the amount that may) 
invested in any one issue of securities. 

It is thus clear that from many viewpoints the commercial banking industry 
may logically be regarded as a regulated industry. As such, there is a basis for 
providing banks with special treatment under the excess-profits-tax law. 

Suggestions as to how the law might be amended to correct the condi 
outlined in this report are available in a separate memorandum, 


Al 


SOURCES OF STATISTICAL DATA 

Chart 1: (a) Banking and Monetary Statistics,2? page 75; (6) Federal Reserve 
Bulletin, January 1951, page 55; (c) Federal Reserve System News Release 
G. 7 January 30, 1951. 


2 Published by the Board of Governors of the Federal Reserve System, 1943 edition, 
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Chart 2: (a) Same as for chart 1. 

‘hart 3: (a) Banking and Monetary Statistics,? pages 75, 82, 94; (b) Federal 
teserve Bulletin, January 1951, pages 55, 56; (c) Federal Reserve System News 
telease G. 7, January 30, 1951. 

Chart 4: (a) Same as for chart 3. 

Chart 5: (a) New York City and all Reserve cities same as in chart 3; (b) All 
other data compiled from Moody’s Bank Manual of 194! and the current supple- 
ments to Moody’s Bank Manual for 1951. 

Chart 6: (a) Same as for chart 5. 

Chart 7: (a) Treasury Bulletin, June 1941, page 1; February 1944, page 46; 
March 1945, page 48; March 1946, page 51; March 1947, page 49; March 1948, 
page 30; March 1949, page 31; March 1950, page 33; February 1951, page 36. 
' Chart 8: (a) Federal Reserve Bulletin, January 1951, page 55; (b) For other 
lata see data for chart 7. 

Chart 9: (a) Banking and Monetary Statisties,? pages 267, 270; (b) Federal 
Reserve Bulletin, July 1943, pages 672, 674; May 1944, pages 500, 502; May 1945, 
pages 491, 493; June 1946, pages 674, 676; May 1947, pages 602, 604; May 1948, 
pages 576, 578; May 1949, pages 583, 585; May 1950, pages 588, 590. 

Chart 10: (a) The statistical series for this chart were compiled by taking the 

isted book value and market prices from Standard & Poor’s Corporate Records 

for each of 14 bank stocks and combining them into a group average with each 
bank weighing equally. New York City: Bankers Trust, Central Hanover, 
Chase National, Chemical Bank, National City; Nine other banks: Cleveland 
rust, Commerce Trust (Kansas City), Continental-Illinois, Detroit Bank, First 
ational (Chicago), First National (St. Louis), Manufacturers National (Detroit), 
ational Bank of Detroit, Security First National (Los Angeles). 
Chart 11: (a) National City Bank of New York series as reprinted in the 
Economic Almanac for 1950 on page 413; (6) National City Bank of New York 
nonthly bulletins of April 1942, 1944, 1946, 1948, and 1950; (c) Banking and 
Monetary Statisties,? page 265; (d) Federal Reserve Bulletin, June 1946, page 681: 
e) Federal Reserve Bulletin, May 1950, page 595. 

T able I: (a) Federal Reserve Bulletin, May 1950, page 592; (b) Nonmember 

k data obtained directly from Federal Reserve Board. 

Table Il: (a) Federal Reserve Bulletin, May 1950, page 592. 
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Senator Byrp. In lieu of an appearance the Chair inserts in the 
record a statement of Mr. Joseph L. Hull, general counsel of the 
Seismograph Service Corp., of Tulsa, Okla. 

The document referred to follows:) 


SEISMOGRAPH SERVICE CORP., 
Tulsa, Okla., July 25, 1951. 
SENATE FINANCE COMMITTEE, 
United States Senate, Washington, D. ( 
GENTLEMEN: We respectfully submit the enclosed statement with regard to 
123, revenue bill of 1951, H. R. 4473, for the consideration of the committee 
connection with its study of current revenue legislation. 
Yours very truly, 
JosepH L. Hutt, Jr., 
General Counsel. 


STATEMENT OF JosEPH L. Hutu, Jr., GENERAL COUNSEL, SEISMOGRAPH SERVICE 
Corp., Tusa, OKLA. 


H. R. 4473, revenue bill of 1951, approved by the House of Representatives and 

inder consideration by the Senate, contains, in section 123 thereof, provisions 

irastically changing the existing tax policies relating to business enterprises carried 

in certain corporate forms. The intended purpose of this statement is to bring 

attention of the committee certain inequities, discriminations, discrepancies, 

ud hardships which, it is believed, may result from the application of sec tion 123, 
a. 1473, if enacted. 

ction 123, H. R. 4473, of the revenue bill of 1951 in general provides for the 

at ion ot a group of affiliated corporations to one $25,000 surtax exemption 

ne $25,000 minimum excess-profits credit. The section amends section 26, 

al Re ‘venue Code, which provides for certain credits of corporations by add- 


—_ 


shed by the Board of Governors of the Federal Reserve System, 1943 edition. 
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ing the provision for limitation on surtax exemption. Although no specific $25,009 
credit appears in section 26, Internal Revenue Code, section 15, providing for +} 
imposition of the surtax on corporations, grants a $25,000 exemption. Sex 
121 of the bill now proposes to amend section 15 to grant an exemption on 

the extent of that specified in the provisions of section 123. Therefore, alth: 
this statement is confined to the questions raised by section 123, the point 
discussion are equally applicable to section 121 as it appears in the revenu 

The $25,000 general exemption to corporations under the surtax provisi 
first appeared in our revenue laws in the Revenue Act of 1950. Prior to that 
and since the Revenue Act of 1941, a surtax had been imposed on a graduated 
scale upon incomes up to $25,000. The purpose of the flat exemption, as contained 
in the Revenue Act of 1950, is indicated by these words in the Senate report 

‘A single exemption of the type in the bill best expresses the idea of a flat 
rate modified by a concession for small business. It is much simpler thar 
system of multiple exemptions and can be presented on the return form in a 
which makes it easier for the taxpayer to compute the return.”’ 

The reason for the limiting provisions of section 123, as contained in the rey 
of the Committee on Ways and Means, is stated as follows: 

“Under existing law the $25,000 corporate surtax exemption and the $25,000 
minimum credit under the excess-profits tax are available to each member 
group or chain of related corporations even though the degree of their associat 
is sufficiently great so that they are virtually a single business enterprise. TT! 
treatment confers an unwarranted tax advantage on businesses carried out 
means of a series of corporations, rather than a single corporation, and sets 
an incentive for the artificial splitting up of corporations. This effect of 
existing law is difficult to reconcile with the fact that the surtax exemption ai 
the minimum credit were intended to confer tax advantages on small business 
Therefore, section 123 of this bill reduces to one the number of surtax exemptions 
which may be claimed by a group of related corporations and limits the minimur 
excess-profits-tax credit to a single credit of $25,000 for the entire group.”’ 

It appears, therefore, that this House committee continues to sanction 
$25,000 surtax exemption to corporations, but seeks simply to prevent the abuse 
of the exemption provision where the enjoyment thereof would be in contraventior 
of the purposes for which the exemption is given. The House committee, how- 
ever, assumes the position thata corporation which might otherwise be classified 
as a small business cannot be so classified when a member of an affiliated grow 
of corporations; or, if a parent corporation; or, if a single subsidiary of a corpora- 
tion; or, if controlled by an individual who controls one or more other corporations 
We respectfully submit, in the following portions of this statement, points of 
consideration which we believe evidence a fallacy in the House committee's 
position, and which indicate the hardships and inequities which will result fror 
the provisions of section 123 based upon such discriminatory views. 

The provisions of section 123 require that any corporation which is a member 
of a controlled group on December 31 of any year shall be deemed a related 
corporation and subject to the limitation of its surtax exemption and minimun 
excess-profits credit. This would mean that all related corporations, regardless 
of when formed or acquired and for what purposes, existing on December 31 
1951, shall be subject to this limitation. Although these provisions are to be 
enacted for the expressed purpose of preventing abuses of the surtax exemptio! 
and excess-profits credit, no opportunity is provided for justification by th 
taxpayer of such actions taken in the prior formation or acquisition of related 
corporations. It is simply presumed that all such corporations are the result of 
artificial splitting up to avoid taxation. Thus, a so-called related corporatiot 
organized or acquired for valid reasons and engaged in business of small propor- 
tions, shall be penalized by limitation of its exemption and credit for the soli 
reason that its outstanding stock is owned by another corporation, rather thar 
individual stockholders. Similarly, this provision means that a corporatio! 
which may have operated for years relying to a certain extent upon the enjoyment 
of the surtax exemption, may suffer the imposition of added surtaxes for th 
taxable year by the purchase of its outstanding stock at any time during the year 
by an individual owning some other completely unrelated corporate enterprise, or 
by the purchase of its outstanding stock by a corporation engaged in some other 
unrelated business. Unless it can be said that the mere ownership of the « 
standing interest in a corporation by another corporation, or by the owner of another 
corporation, enhances the competitive position of such corporations, surely it 1s 
evident that the penalty placed upon such corporation by the provisions in ques- 
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tion might substantially affect its ability to compete with similar corporations 
not encompassed by such provisions. 

Certain cases exist, and will arise in the future, where a separate corporate 
structure for the operation of an unrelated business is required, regardless of the 
tax consequences thereof. The formation of separate corporate entities in such 
cases is based upon valid business reasons or requirements, such as the need for 
separation of business ventures for accounting and financial purposes; the necessity 
to retain a certain corporation name for good will and competitive purposes; the 
requirements of certain State corporation laws that a corporation to be admitt 
may carry on but one business; and, most important, the limitation of 
which may be created for a new business venture. The latter purpose i 
aseparate entity controlled by another corporation or by an individu trolling 
ynother corporation is probably the most important and prevalent of 2! Many 
ganizations, by reason of research and development, or energetic initiative, find 
hemselves in a position to enter fields wholly unrelated to that in which t 
primarily engaged. Sut the entrv into such fields constitutes a new anc 
times hazardous business risk with many unknown liabilities which may arise. 
In the beginning stages of such ventures, any one liabilitv—such as a patent 

fringement, a tort liabilitv, or an innocent violation of the myriad of Government 
regulations providing multiple damages—could seriously affect the financial 
structure of the basic organization. The new venture, therefore, is carried on 
through a separate corporate entity in accordance with the sound judgment and 

istomary business practices which have existed in this country throughout the 
ears of its industrial growth. The section 123 in question now see} »y penalize 
the exercise of such judgment and the application of sound business practices, 
while professed to be intended to prevent abuse of the exemption and credit 
rovisions. In most cases of existing related corporations, the limitation of 
xemption and credit would be received as an additional discriminatory incre: 

the already heavy corporate tax burden. Inthe cases where establishment of a 
new business is under consideration, certainly these limitations would be a 

hstantial deterrent to such plans. 

Faced with the peculiar situation of meeting the threat of inflation 

xpanded civilian production while shouldering the burden of reb 

ilitarv defenses of the free world, this country and its industrial 

as accepted the challenge in the face of heavier tax burdens ai 

mitations on its freedom of action. The willingness of industry 

hallenge must be nurtured and stimulated with the minimum of su ‘ 

vilege from the Government. It demands only that the burdens it must carry 

to this period be distributed and borne on an equitable basis, and, most im- 

rtant, that the right to compete in the market places be preserved and protected 

the greatest extent commensurate with the public health, safety, and welfare. 
gislative discrimination between competing business organizations based 
tirely upon the character of ownership is discrimination in its most despicable 
form. Except for classification of the nature of corporate organizations for specific 
| valid purposes, the tax laws of this country have never contained provisions 
distinguish between corporate organizations for tax purposes solely on the 
asis of the character of ownership. The effect of such discrimination upon the 
tiative to create new business enterprises in the form of related corporations, so 
nstituted for valid reasons, is one easily computed and simple to understand. 
or the sake of illustration, consider the following comparable situations: 
The XY Corp. through research, develops a product which it believes 
compete successfully in a wholly unrelated business. It has $100,000 to 
in the establishment of such business, which, for valid reasons, it feels 
quires a separate corporate organization. Assuming its earnings in this new 
usiness for the taxable year are $25,000, this new corporation will pay taxes 
based on 1951 rates) as follows: 


hey are 
1 


some- 


Normal tax at 25 percent___--- $6, 250 


Surtax at 22 percent 5, 500 


Exeess-profits tax at 30 percent (assuming invested capital credit of 
512,000) _- : ; i * ; 3, 900 


Total 15, 650 


Meanwhile, John Doe, an individual owning no other corporate businesses, 
wns all of the stock of a corporation engaged in the business with which the 
ve corporation intends to compete. Assuming John Doe’s investment was 
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$100,000, and his corporate earnings $25,000 in the taxable year, his corporat 
will pay taxes (based on 1951 rates) as follows: 


Normal tax at 25 percent 
Surtax 


Total 


Obviously, the XY corporation will retain out of the earnings of its new 
poration less than half of the amount which John Doe’s corporation will ret 
In addition, the X Y corporation will be required to pay a tax of approximat: 
percent of the amount left if it should desire to receive the remaining earning 
a dividend. Also obviously, John Doe’s corporation, earning twice as much a 
taxes as X Y’s subsidiary corporation out of the same amount of earnings be! 
taxes, can undersell X Y’s subsidiary at any time it should desire. Certainly 
corporation, in its considerations to enter this new business under such ciry 
stances, would have little desire to face competition of such type, wher 
amount of initiative and effert on the part of its personnel could overcom: 
competitive disadvantage imposed upon it by section 123. 

More important in these times are the same facts when related to defe: 
production. Many corporations, being urged to consider defense productio 
realizing the uncertainties incumbent in war contracts, including the retroa 
operation of renegotiation, the unpredictability of longevity, the more restric 
labor provisions, and the frequent requirements of internal security, believe 
a separate corporate organization is not only feasible but required in the ordi: 
exercise of sound business judgment. Having so concluded, they will be fa 
immediately with the problem illustrated by the examples above, wherein 
obvious that in open bidding they would be unable to compete. If contra 
were obtained without competitive bidding, the cost of the product to the Gover 
ment, reflecting the higher taxes, would be proportionately higher than that { 
which it could be furnished otherwise. Thus it appears that section 123 wo 
be a deterrent to expansion and competition in defense production, which wo 
result inevitably in higher costs to Government. 

To this point, the matters urged in this statement have been discussed 
behalf of those corporations and individuals who have acquired or will acqui 
related corporations for valid business purposes. It should not be inferred t! 
the artificial split up is sanctioned in any degree. Tax legislation which would 
allow unrestrained, artificial splitting up of corporations solely for tax purp: 
would be as objectionable to such corporations and individuals as the section her 
under consideration. Such legislation would obviously afford a tax advantag: 
those willing to operate a single business through a number of related corporat 
and would therefore place the greater tax burden upon the corporations conducting 
similar businesses along customary lines of sound business practices. Again, | 
final effect would be upon the respective competitive efforts of the business: 
differently organized. It was not the intention of Congress in establishing 
$25,000 exemption against surtax income that such split-ups should be encour- 
aged. To the contrary, it was stated in the Senate report on the Revenue A 
of 1950 that: 

“Under this plan, the so-called ‘notch-provisions’ are eliminated. It is not 
intended, however, that the exemption of the first $25,000 of a corporation’s surtas 
net income from the surtax shall be abused by the splitting up, directly or indir 


ly, of a business enterprise into two or more corporations or the forming of two or 


more corporations to carry on an integrated business enterprise. Jt is believed 
that Sections 45 and 129 will prevent this form of tax avoidance.” (Italics supplied 
The sections 45 and 129 referred to gave unprecedented power to the taxing 
authorities to make adjustments in income, credit, deduction, and exemptio! 
calculations on the returns of all taxpayers where tax avoidance was evident. J 
mere existence of such provisions in the Revenue Code has been a powerful d 
terrent to the institution of many tax avoidance schemes which probably would 
have escaped discovery by revenue officials. It is submitted that there is 
dearth of safeguards against the problem which Section 123 purports to resol 
but only perhaps a deficiency in the full and proper utilization of the metho 
prevention now existing. If stronger preventive legisiation is required, thi 
tions referred to may be strengthened, leaving individual cases of tax avoida 
to be dealt with on the basis of facts disclosed. The cure or the preventive sl 
be the individual treatment provided in such Sections, not the mass amputat 
required by Section 123. 
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Special consideration should be given to the effect which sec tion 123 will have 
upon the far-seeing policy instituted in support of this country’s foreign trade « 
contained in the provisions for the Western Hemisphere Trade C orporations. In 
1942, corporations engaged in business deriving 95 percent of their income from 
sales outside the United States and 90 percent from within the Western Hemis- 
= were afforded exemption from all surtaxes and excess profits taxes. After 

al of the excess profits tax provisions, the exemption from all surtaxes remained 

as a ‘stimulant to foreign trade until the Revenue Act of 1950, at which time the 
cial exemption was eliminated and a 33 percent credit against normal and surtax 
income was substituted. In the Excess Profits Tax Act of 1950, these cor- 
rations Were again exempted from such tax. Section 123, here under considera- 
makes no provision for these corporations, thus bringing them within the 
itations on surtax exemptions where they may be “related’”’ corporations. 
Recalling the reasons given for the inclusion of section 123 in the tax bill, being the 
prevention of corporate split ups for tax avoidance, we call atten ition to a serious 
inconsistency. At the time preferential treatment was first offered Western 
Hemisphere corporations, there was widespread hesitancy with regard to the for- 
mation of subsidiary corporations to take advantage of the benefits allowed, chiefly 
in view of the provisions of section 45. Later, with the enactment of section 129, 
providing that tax savings effected by the acquisition of control of another corpora- 
for the purpose of evasion or avoidance of Federal taxes should be denied, the 
ling was strengthened that such action was thus effectively prohibited. Then, 

1945, the Bureau of Internal Revenue ruled that section 129 did not apply to 
Western Hemisphere Trade Corporations, stating that: 

“In view of the foregoing, it is held that the creation of a new domestic corpora- 
tion to carry on the business in the Western Hemisphere (other than in the United 
States) of an exis ting domestic corporation does not constitute tax avoidance within 
the meaning of section 129 of the code, even though the new corporation was created 
for the principal purpose of gaining the benefits provided by the 7 exception in 

ction 15 (b) of the code and by section 727 (g) of the code” (I. 3757, 1945 
internal Revenue Bulletin No. 17). 

Thus appears the inconsistency of the proposal of section 123, presupposing the 
formation of subsidiary corporations, including these Western Hemisphere 
corporations, to be tax avoidance schemes, while the authorities charged with 
enforcement of preventive laws expressly rule that in the case of such special 
corporations their formation for such purposes is sanctioned by law. No evidence 
has been offered to support the conclusion that the following statements, contained 
in the Bureau’s ruling, are no longer true: 

‘The exemption provided by the first exception in section 15 (b) of the code was 
intended primarily to remove competitive disadvantages created by double taxa- 
tion with respect to the income of domestic corporations doing business to a 
substantial degree in foreign countries. (S. Rept. No. 1631, 79th Cong., 2d sess. 
C. B. 1942-2, 504, 532).) The purpose of the enactment of section 727 (g) of the 
code appears to have been similar in nature. It is not believed that Congress, 
in enaeting section 129 of the code, had any intention of repealing or otherwise 
varying existing benefits provided by the first exception in section 15 (b) and 
by section 727 (g) of the code. It appears from the structure of sectigns 109 and 
727 (g) of the code. and the apparent purpose thereof, that Congress sought to 
make this relief available to any domestic corporation, provided only that it could 
satisfy the gross income and other specific requirements of those sections of the 
code. The absence of any other restrictions or conditions relating to eligibility 
for such relief leads to the conclusion that the basic policy underlying those sections 
contemplates that they shall apply to any domestic corporation which can, for & 
particular taxable year, satisfy such conditions as are specifically set forth therein 
without regard to the time of, or the occasion for, the organization of such cor- 

‘ation,”’ 

therefore seems that the failure to provide for the Western Hemisphere 
corporations in section 123 is either an oversight or is an unwarranted reversal of 
congressional policy toward organizations furthering our foreign trade. 

In view of the discussion contained in the foregoing, it is respectfully submitted 
that the following suggestions should be considered: 

Section 123, H. R. 4473, should be elin ninated from the Reve nue \ct of 1951. 

Z If not entirely eliminated, section 123 should be amended to apply only to 


related corporations becoming members of controlled groups after De ccember 31, 
195 , 


3.. If not entirely eliminated, section 123 should be further amended to exempt 
Western Hemisphere Trade Corporations from the provisions thereof. 
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Senator Byrp. In lieu of an appearance, the Chair inserts into the 
record a statement from Tubular Micrometer Co. of St. James, 
Minn. 3 


(The document referred to follows:) 


TusuLtarR Micrometer Co., 
St. James, Minn., July 24, 1951. 
CoMMITTEE ON FINANCE, UNITED States SENATE, 
Senate Office Building, Washington, D. C. 

GENTLEMEN: We herewith request consideration of a tax problem which 
threatens the very existence of this corporation unless some form of adjustment 
in the excess profits tax law can be made. Our increased volume requires addi- 
tional capital and is a strain on our cash position vet the present tax struct ur 
does not leave us enough profit to carry this additional volume and continu 
retire our indebtedness on the basis to which we have been committed. 

We are the only metalworking industry in this county. Our products consist 
primarily of small hand tools for use by the machinist and tool and die makers. 
Among others, these consist of micrometers, vernier calipers, height gages. 
machinist squares, combination squares, and so forth, being primarily confined 
to the category of hand measuring tools. 

Under the present scale of defense production, we have more business than we 
ean use. Our products are accepted by the various branches of the Government 
services, being purchased primarily by the Navy Purchasing Office in Washington, 
who purchases this type of tool for all the armed services. At the present time 
we are holding prime contracts of somewhat over $1 million and subcontracts 
totaling a substantial amount. 

Our operations during World War II were considerably smaller than during 
this emergency. Nevertheless, we operated at a satisfactory profit until tech- 
nicalities in contract terminations in 1945 reflected a net loss of $44,000 in that 
vear. The present base-period of 1946-49 shows the following figures for our 
operations. 


Fiscal year ended | Net sales Net profit 


before taxes 


$149, 971. 93 $3, 102. 12 
540, 322. 67 


io 


, O75 
489, 347. 27 ,81 


ddd, 627 2, 734. 39 


iis Was a 3-month period for an adjustment in the fiscal year. 


During 1950 our net sales had increased to the point where the operatior S 
above the break-even point and ended the vear with a profit of approxima 
$63,000 on $827,000 in net sales. This profit, of course, was before income and 
excess profits taxes. 

During the period from 1946 through 1949, our average employment was 
about 135 people. We now employ 325 people. Sales in 1951 should total 
between $1% million and $2 million. 

The principal reason for our sales being so low during the base period was 
due to the fact that the many thousands of our tools and those of our competitors 
were thrown onto the market at greatly reduced prices by those in the salvage 
business. The salvage operators operated at a considerable profit to our dis- 
advantage, due to the faci that they had purchased these tools from the War 
Assets for 5 to 10 cents on the dollar, and resold them at 50 cents on the dollar 
During this period we had hopes that eventually the surplus tools would be 
off the market and we would again be able to operate at a satisfactory profit 
when the present defense program and the resultant excess profits tax law came 
into effect. 

Our present volume of business demands that we expand our facilities. Our 
operations in the base period so depleted our cash that a 5 year amortization o! 
a certificate of necessity does not appear to be the answer, due to the fact 1! 
cash requirements would necessitate borrowing and would reflect an unbalance 
financial condition. We would not hesitate to borrow, however, in order to meet 
this emergency and do our part, if there was some hope that taxes would not 
eliminate us and that there would not be a reoccurrence of the ‘““dumping”’ process 
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after the emergency is over. It seems that when there is an emergency, our prod- 
ucts are in great demand. When there is no emergency, we are competing with 
Uncle Sam for a market which should belong to this industry. The nature of 
this business is such that it takes years for a proper tooling program and therefore, 
precludes the possibility of converting to other products unless we discontinue 
this type of business entirely. 

The writers of the present law evidently intended that distressed industry 
groups were covered by the various provisions such as arriving at a base through 
a percentage of the dollar value of the assets of the company during the base period. 
Other methods and alternatives are available, none of which allow a base which 
should average out at a satisfactory investment in this type of business through 
the base period and the present period of inflation. It appears that only those 
companies which are already strong receive protection in the present theory. 
There are less than one-half dozen in this type of business whose products are 
acceptable to the Navy Purchasing Office. Our three major competitors are all 
over 75 years old and have substantial means that allow them satisfactory profits. 
We manufacture very high quality products which are in acute demand. Our 
operations are efficient and our costs very favorable in the light of competition. 

Is there no relief? If there is none, what course should we pursue? If we limit 
our profits by spending heavily for advertising to establish a market after the 
present emergency has passed, we will not have bettered our financial standing to 
the point where new customers will have confidence in our products. Is it not 
possible for a business such as ours to pay a just tax, contribute to the defense 
effort, and still remain sound financially? 

Will it be possible in considering the new tax legislation that those who draft 
the new tax bill may give some consideration to the businesses which are not in 
the grocery-store class but are in the medium to upper brackets of the small- 
business classes. Is it possible that an allowance could be made to exempt a 
greater portion from the excess-profits base so that indebtedness could be paid 
during the time when the products of a business of this type are in great demand so 
that the business will be able to withstand the shock of reconversion when the 
demand subsides? 

Your consideration of our dilemma will undoubtedly be welcome by other 
businesses which have the same problem. 

Sincerely yours, 
Howarp M. JAMEs, 
President Tubular Micrometer ¢ "0. 


Senator Byrp. In lieu of an appearance, the chair inserts in the 
record a statement from Arthur J. Packard, dated July 26, 1951. 
(The statement referred to follows:) 


STATEMENT OF ARTHUR J. PACKARD 


Mr. Chairman and gentlemen of the committee, I am Arthur J. Packard, 
president of the Packard Hotels Co., with headquarters at the Curtis Hotel, 
int Vernon, Ohio. I own and operate a chain of small hotels in the State of 
Ohio. I appreciate the opportunity of entering this brief statement with you in 
connection with hearings on increases in the Federal revenue. I am addressing 
you as a member of the governmental affairs committee of the American Hotel 
Association. 

We appreciate the difficult problem your committee faces in attempting to raise 
up to $10 billion in additional revenue to finance a defense program which will 
adequately equip us to meet any expected emergency. We do feel strongly, 
however, that all Government expenditures should be carefully screened with a 
view to the elimination of nonessential disbursements in this critical period. 

Although sometimes regarded as the seventh largest industry in America, the 
hotel industry is made up primarily of small establishments. While our associa- 
tion represents the great preponderance of all hotel rooms in the Nation, 88 percent 
of our member properties have 100 rooms or less, and 72 percent of our member 
hotels have 50 rooms or less. The profits of these establishments depend on the 
ability and hard work of the operators much more than on the capital invested in 
the business. You will not want to enact a tax law which is so burdensome that it 
discourages initiative and enterprise. 

Whether you ultimately favor increased personal and corporate tax schedules, 
or whether you elect to broaden the excise tax base, or impose additional manu- 
facturers’ or retail sales taxes, will be for you to determine after these lengthy 
hearings which you are currently conducting. To go too far to raise any of these 
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levies excessively, however, is sure to impair initiative and risk capital a 
jeopardize efficiency of business. 

Let me devote this brief statement to some of the problems peculiar to | 
industry, which we hope you may have in mind as you approach any typ 
increased levies. 

RETROACTIVITY 


The suggested retroactivity of the income-tax features of this tax bill to son 
date early in 1951 might well mean grave inequities to those elements of busin 
which, like ours, are currently under price ceilings. All the sales of food 
beverage, and all the services within our hotels, except for our flower shops 
except for room rates, are currently frozen to January 25 ceilings, or to a perce: 
mark-up, based on a year or two ago. When you consider that, according | 
annual report of Horwath & Horwath, hotel earnings in 1950 were only 5.66 pe1 
after income taxes, you will see that any retroactive tax levy could be extren 
burdensome. Unlike many industries, our volume of business, nationally, 
continued to decline ever since 1944, so we could be squeezed badly if any form 
of tax were increased unduly. 


EXCISE TAXES 


The hotel industry has long been subjected to more excise taxes than any ot! 
industry known to us. Also we are an industry which is a heavy consumer 
items which carry excise taxes, such as silverware, light bulbs, kitchen equipm: 
commercial vacuum cleaners, and heating and refrigerating equipment. T! 
has brought into being many irritating situations. Let me invite your attentio 
to some of these. 

We fail to understand the logic whereby the Congress, in 1946, repealed th: 
percent transportation tax on foreign travel, but continued the impositio: 
this levy on domestic travel. Travel from our northern, southern, eastern, and 
western boundaries in America is thus encouraged to foreign ports, and dis- 
couraged within the continental boundaries. I think the Congress should be 
consistent in this, and either restore the tax on foreign travel, or repeal the levy 
on domestic travel. 

It is now proposed to increase the Federal levy on alcoholic beverages from $9 
to $10.50 a gallon, and on beer from $8 to $9 a barrel, with commensurat« 
creases on wines of about 12% percent ad valorem. The June issue of Cha: 
Times, the news magazine published by Kiplinger, in Washington, reports 
fact that there is already more bootleg liquor being sold in the United States tha: 
the supply which is marketed through legal channels. Without any doubt 
every increase in these levies encourages illegal manufacture and sale of alco! 
beverages, beer, and wine. This can take place not only on a highly orgar 
level, but also on a very small scale by individuals who are tempted by the 
ferential in price between legal and illegal liquor. Without doubt, the iner 
in taxes on alcoholic beverages proposed in the House bill would spell dimi! 
ing returns to the Federal Treasury, as well as contributing to the moral turpit ud 
of employees in many lines of business. 

Some of the principles above enunciated have been borne out in the cab: 
tax, which still stands at 20 percent. When this levy was reduced from 30 per 
cent, in 1944, the Federal income jumped substantially. At the same time, 

20 percent levy has encountered so much guest resistance that more than hal! 
the dine-and-dance rooms in hotels have been obliged to discontinue enter 
ment, thereby causing unemployment of musicians, waiters, and so forth. 

Also, the 10 percent tax on oil, gas, and electrical equipment, and refrigerators 
and air-conditioning equipment which a hotel buys for its kitchen or other parts 
of the house comprise a tax on the tools of this business. Unless or until a genera 
manufacturers’ tax is imposed on all manufactured goods, the present exc 
comprise a discriminatory type of levy, and will continue to be burdensome upo 
those businesses, such as ours, which are heavy consuming industries. Exery 
lines of manufacturer’s products enjoy favored economic position and opportuni- 
ties, which is not consistent with the American philosophy. 

Further, it is conservatively estimated that 10 to 25 percent of the time of the 
clerical staff in certain departments of a hotel is required for the handling of the 
records covering taxes on individual guest accounts, and for billing. An illumi- 
nating illustration comes from one hotel in Washington, D. C., which made 
91,748 computations last year, involving the excise tax on communications alon 
Further, there were 3,455 guest checks upon which the cabaret tax was applicable 
for a single month. This would mean approximately 41,460 such computations 
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for a year. Incidentally, this particular hotel, which is a member of a chain 
operating in seven cities, shows that for 1949 local, State and Federal taxes ac- 
counted for total levies equivalent to $578.17 per room per year. Even this sum 
does not inelude liquor licenses, excise taxes, or local or State sales or use taxes. 
But even this sum means a tax overhead of $1.58 per guest room per day, regard- 
jess of whether the guest room is occupied or empty. 

Not only is the burden of this computation excessive, but where a long list of 
employees works on records which involve tax calculations, we are constantly 
vulnerable since some innocent error may occur on the part of some one em- 

yee which can mean a tax liability upon the hotel. We know that whenever 
an error occurs in computing the tax on a guest’s telephone and telegraph bill, 
and the proper amount is not collected from the guest at the time he checks out, 
the hotel is stuck. 

SECTION 22 (B) (9) OF THE REVENUE CODE 


There is now pending before your committee H. R. 2416, which would make 
permanent in the Revenue Code that provision which the Congress has renewed 
annually for the past 4 years. ‘This section excludes from gross income, in the 
case of a corporation, the amount of income attributable to the discharge of in- 
lebtedness evidenced by a bond, debenture, note, certificate, or other evidence 
f indebtedness. In the event an amount is excluded from gross income under 
this provision, a reduction is made in the cost basis of the corporate property 
ipon Which depreciation is taken. Although this results in a mere postpone- 
ment of tax liability, not an exemption, I believe that the Federal Government 
should continue to offer this small inducement to a corporation to reduce its out- 
standing indebtedness. 

VIRGINIAN HOTEL CORP. CASE 


Hotels generally have been deprived of a substantial amount of surplus capital 
credit during the past 6 years as a result of the 5 to 4 decision of the Supreme 
Court in the Virginian Hotel Corp. case (319 U. S. 523). Under that decision, 
whenever it is determined that depreciation has been taken at an excessive rate, 
and/or life of an asset extended, the adjusted basis of the asset is reduced by the 
excess depreciation taken even though the taxpayer received no tax benefit 
neretor, 

For many years the hotel industry was guided entirely by the reeommendations 

the Bureau of Internal Revenue, as published in bulletin (F). But when the 
ommissioner departed from the principles set forth therein, and saw fit to dis- 

a recovery of excessive depreciation, even though taken innocently and 
neously, hotels, and other business establishments affected by such circum- 
ances, were penalized. The position which the Commissioner has taken has 
effect of allowing the taxpayer a high depreciation deduction when he has no 
me, and a smaller depreciation when he has income to be offset thereby. It 
fortunate that a taxpayer must reduce his fixed asset base period at all when 
as no profits; but when the reduction is at a rate in excess of the rate subse- 
ly determined as acceptable by the Treasury Department, an even greater 
ship results. 

This principle is present in hotels generally these days, because when originally 
most hotels elected to set up a 30- to 40-year useful life, for purposes of 
ciation, in connection with income-tax returns. Now the Commissioner is 

ng along and extending the useful life of those properties, and thus bringing 

cht many instances when excessive depreciation was taken. The effect of 

RK. 3168, which is currently before your committee, is to provide that the 

sted basis of property is to be reduced by excessive depreciation shown in a 

rn only to the extent that such excessive depreciation resulted in a reduction 
taxes. We hold that this is an eminently fair provision, and must be enacted 
the inequities resulting from the Supreme Court decision, and from the Com- 
ssioner’s departure from bulletin (F), are to be removed. 


SUGGESTED AID TO SMALL BUSINESS 


The hotel industry, as stated earlier, is essentially an industry consisting of 
small units. According to the 1948 Census of Business, of the total num- 

er of hotels enumerated, 29,650 (about 88% percent) have fewer than 100 rooms. 
Of the total number of hotels in the country, a little more than 5,000 are operated 
by corporations, and of these, more than 3,000 have fewer than 100 rooms. In 
other words, the hotel industry includes more than 3,000 small corporations owned 
and controlled by one, or not more than a few persons. These men operating 
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small businesses should have the advantages and protection of operating their tax liabi 
businesses as corporations, but often our income-tax laws make them pay a ve ry corporat 
heavy price for that privilege. were alse 
In order to protect these small corporations and avoid the dissolution of many It has 
of them, the hotel industry urges that the owners of any small corporation, if the would s 
number of such owners is not more than five, be given the right to file their income- In many 
tax returns as a partnership, under rules and regulations to be prescribed by the of time, 
Commissioner of Internal Revenue with the approval of the Secretary of the because 
Treasury. We think that this should be a permanent provision of the Interna] As 1 « 
Revenue Code. establish 
Such a provision would not only give thousands of small-business men a pro- hotels, 1 
tection which they can enjoy only at a heavy cost in taxes in many cases, but js subjec 
also would simplify the taxation of these small businesses. There would be n the gene 
longer any questions arising as to the reasonableness of salaries drawn by such year son 
officers, the deductibility of charitable cqntributions made through their business I have f 
bank accounts, nor would there be any question of whether the surplus accumu- hotels sl 
lated in the business is reasonable or unreasonable. \s a ma 
This could be readily accomplished by amending the income-tax sections and period o 
the excess-profits tax sections of the Revenue Code. into @ fF 
better. 
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May I next direct your attention to section 422 of the 1950 Revenue Act. W, 
pay high tribute to your committee for including in last year’s tax law a provision 
which taxes the unrelated business activities of certain tax-exempt groups 

The Secretary of the Treasury testified last year that 5 percent of gross reta 
sales in the country are now being transacted by tax-exempt establishments 
We know that in our field there is a growing volume of food and beverage business 
being done by tax-exempt groups in direct competition with taxpaying hotels and 
restaurants. We do not propose that any tax-exempt establishment be barred 
from furnishing food and drink, or housing, to their own members. But at th: 
moment some of those organizations openly bid for the patronage of large public 
groups, for profit, and we contend that they are thereby sacrificing their immunity one esta 
under the spirit of the tax laws. counting 

Congress did require last year, for the first time, that those tax-exempt estab- and so { 
lishments coming under paragraphs 1, 6, 7, and 14 of section 101 of the code be related 
made subject to the act. We have been working with the Division of Tax-Exempt think cl 
Organizations of the Treasury Department subsequent to the passage of this act, onceive 
and find that the new reporting forms which are now being developed will insur enacted 
a reasonable degree of compliance by the affected organizations. 

But we do respectfully suggest that the flat saecepeee now being accorded 
fraternal and social organizations under the code should be reviewed. If it is Ay, 
proper to cover under the Federal income-tax laws some tax-exempt organizations, _ Hecuio 
we believe it is sound to cover all of them. As the Federal tax levy increases, dealers 1 
percentagewise, a disproportionate volume of business can flow to those establish- for such 
ments which continue to enjoy an exemption. As an example, in some com- revenue 
munities, fraternal and social clubs are the worst offenders, when it comes to amount 
catering to public groups, for profit, in the furnishing of lodging, luncheons, otels h 
banquets, and other food and beverage services. And yet these groups ar and if th 
specifically exempt under the code. ment it 

The Bureau of Internal Revenue tells us that even though a fraternal organi- Which IS 
zation is doing a substantial amount of public business, for profit, in competition j dealers 3 
with taxpaying establishments, the Treasury cannot assess that corporation. Th ho Justit 
only thing they can do is to come to that corporation, confront them with t 
evidence of these frequent public functions, and ask them to either terminat ‘ 
such practices or sacrifice their tax-exempt status. We contend that the Treasury record 
is thus waiving prospective Federal revenue by continuing a specific exemption of of Aves 
such groups and permitting them to go right ahead engaging in profitable activi- (The 
ties, through catering to the general public. 

We do especially urge that a study be made of this situation, and that 
second step be now taken toward exposing all tax-exempt organizations to Feder: 
income tax when it is found that they are frequently engaging in the service Senator 
food or lodging to large public groups, entirely foreign to their own membership. Act 


dena 


SECTION 123 OF H. R. 4473 DEAR 


a ee i Es Walving 
This provision would attempt to limit a group of related corporations to | My r 


single surtax exemption and a single minimum excess-profits credit. Although it 
is conceivable that in some instances corporate groups are now able to reduce 8 
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tax liabilities under existing statutes, adoption of this provision would disregard 
corporate entities and increase corporate taxes merely because their stockholders 
were also stockholders of other corporations. 

It has been pointed out by Treasury spokesmen that adoption of this section 
would simplify administrative procedures in checking related corporate groups. 
In many cases these corporate groups may have been in existence for a long period 
of time, and it might easily prove highly inequitable to compel them to dissolve 
because of this new proposal. 

As I emphasized earlier, the hotel industry is essentially an industry of small 
establishments. My own chain of hotels is a good illustration. I have seven 
hotels, located in six different cities in the State of Ohio. Each of these hotels 
js subject to vicissitudes of weather, general business conditions, acts of God, and 
the general whims of the traveling public. It is conceivable that in any given 
year some of the hotels might prove profitable, whereas others would lose money. 
I have felt that it would be eminently unwise to demand that any one or two 
hotels should carry the load for other establishments which went into the red. 
{s a matter of fact, if one of my hotels should lose money consistently over a 
period of time, and if I could not devise methods by which it could be converted 
into a profitable operation, the sooner I could sell such an establishment the 
better. And, if such an establishment were incorporated separately, the sale of 
the property would be simplified. 

Hotels are service establishments. It matters not what brick, steel, or mortar 
goes into a hotel building. Unless the establishment maintains a level of service 
that is pleasing to the patrons, it will not succeed. Providing that personal service 
s the everlasting test of good management. There is an old saying in our indus- 

‘Two hotels, two headaches.”’ There is no doubt in my mind but that the 
adoption of this section 123 of the House bill will discourage hotel men from 
venturing risk capital and undertaking the obligations involved in providing a 
igh level of service in more than one establishment. It would certainly open the 
loor, also, for other tax-evasion practices, thus defeating the purpose for which 
he amendment is designed. 

"The ‘re are certain advantages which come from owning and operating more than 
one establishment. These embrace group purchasing, specialized legal and ac- 
counting standards, training of key staff people to take over other establishments, 
und so forth. But these might be outweighed by the requirement that all such 
related groups be brought under a single corporate tent for tax purposes. I 
think clearly the proposal would retard business growth and expansion. And I 

meeive this to be out of step with the well-considered tax legislation normally 
enacted by your committee. 


INCREASE ON TAX ON RETAIL LIQUOR DEALERS 


Section 461 of H. R. 4473 proposes to increase the occupational tax on retail 
ilers in liquors from $27.50 to $50 a year. There appears to be no justification 
for such a substantial increase in tax. This tax has never been designed for 
revenue-producing purposes but is in the nature of a regulatory license, and the 
int is obviously designed to cover expenses of administratior only. The 
otels having liquor licenses already pay heavy license fees to State authorities 
nd if the beverage industry is to contribute highe ‘r taxes to the Federal Govern- 
ment it will do so under the provisions of sections 451, 452, and 453, reference to 
Which is made above. Even during World War I] a occupational tax on retail 
lealers in liquor Was increased only from $25 to $27.50, and there appears to be 
no justification for practically doubling the tax by raising it to $50 at this time. 


Senator Byrp. In lieu of an appearance, the Chair inserts into the 
record at this point a letter dated July 24, 1951, from W. A. Mogensen 
{ Aveo Manufacturing Corp., toge the r with a memorandum. 
(The documents referred to follow: 


Avco MANuF $7 TURING CorpP., 
New York, N. Y., July 24, 1951. 
Senator Harry F. Byrp, 
Acting Chairman, Senate Committee on Finance, 
Washington, D. C. 
Dear SENaTOR Byrp: As suggested in your letter of July 19, 1951, I wired you 
Walving the time allotted to me so as to expedite completion of the public hearings. 
My request for appearance was to point out to the United States Senate 
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Finance Committee a provision of the present excess-profits-tax law which 
criminates unfairly against companies such as Avco Manufacturing Corp., 
gives certain other taxpayers an unfair advantage. I am submitting herey 
for the committee’s consideration a memorandum which describes the opera 
of this provision in some detail and contains the draft of a simple amendmen| 
the law which removes the inequity and, at the same time, very much simp 
the law. 

My company, Aveo Manufacturing Corp., like many other taxpayers, « 
putes its excess-profits credit on the average-income method. Under this met 
the taxpayer uses as the basic measure of normal profits 85 percent of the ay 
age income for the three best years in the base period. To this average in« 
the taxpayer is allowed to add a credit for increases in capital during the la 
years of the base period. An adjustment is also made for capital additions 
reductions subsequent to the base period. In general, capital additions 
reductions consist of changes, up or down, in paid-in capital, earned sur) 
borrowed capital, and in so-called inadmissible assets; that is, investment 
the stock of other companies. 

The inequity is in the treatment of changes in inadmissible assets. In fig 
the capital addition for the last 2 years in the base period, an increase in 
missible assets is treated as a capital reduction, and a decrease in inadmiss 
assets is treated as a capital addition. However, in figuring post-base-pe1 
capital additions or reductions, changes in inadmissible assets are not specific: 
allowed as capital additions or reductions, but are given only the limited efi 
of offsetting other kinds of capital changes. This, I sincerely believe, is illo; 
inconsistent, and inequitable. 


Let me use the experience of my company, Avco Manufacturing Corp., as an 
illustration. At December 1, 1949, the beginning of our first excess-profits-tax 


year, we had inadmissible assets (stock investments in other companies) of s 
$19,500,000. During 1950 and early 1951 we sold practically all of our marketa! 
stock investments aggregating some $12,000,000 to obtain additional work 
capital for our manufacturing business, as very substantial defense work has | 
superimposed on our normal civilian produe tion. In other words, we sold : 
which produced income exempt from excess-profits tax and inve sted the proce 


in manufacturing assets which are now produc ing income fully subject to excess- 


profits tax. Yet we are allowed no increase in our exce ss-profits credit, becaus: 
the present law does not treat such post-base-period decreases in inadmissible asset 
as a capital addition. If we had retained our investments, and had borrowed 1 
equivalent amount of our defense contract and other manufacturing requirem« 
we would have obtained an increase in our excess-profits credit. Ther 
good reason why sale of our inadmissible assets should not increase our ey 
profits credit, particularly since we are using our own resources instead of 
dening the national credit structure by unnecessary borrowings. 

Furthermore, if we had sold our $12,000,000 of investments on November 
1949, or prior thereto, we would have been allowed a capital addition. T) 
because the law treats decreases in inadmissibles as capital additions d 
the base period but not during the taxable year. There is no logic whatever 
treating a sale of inadmissibles in 1950 differently from a sale in 1949. If: 
thing, the sale of inadmissibles in current years should be treated more favora! 
to the taxpayer, not less, especially where, as in my company’s case, the « 
of such a sale is to provide private working capital for the national-defense ef! 

This and other inequities in the present provision regarding inadmis 
assets are covered in the memorandum which I am submitting for your consid 
tion. I might add that this memorandum has been considered by the Ff‘ 
taxation committees of the American Institute of Accountants and of thi 
York State Society of Certified Public Accountants, and that the sugg 
amendment has received their full approval. I understand that this approva 
covered in separate statements which they are submitting to your committ 
these hearings. 

The proposed amendment, which would greatly simplify Internal Revenue ( 
section 435 (g) merits, in our opinion, favorable consideration. 

Sincerely yours, 


N 


Avco MANUFACTURING Corp. 
W. A. MoGENSEN, 
Vice President and Treasur 
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Necessity For A TECHNICAL AMENDMENT OF THE 1950 Excess Prorits Tax 
Act TO AFFORD EqQuiITaABLE TREATMENT TO TAXPAYERS HAVING CHANGES IN 
INADMISSIBLE ASSETS SUBSEQUENT TO THE BASE PERIOD 


Under the 1950 Excess Profits Tax Act, in the case of a taxpayer computing its 
excess-profits credit under the income method, changes in inadmissible assets 
juring the last 2 years of the base period are used in the computation of base- 
period capital additions and reductions and accordingly increase or decrease the 
excess-profits credit. However, under the act changes in inadmissible assets 
subsequent to the base period do not constitute capital additions or reductions 

‘ept to a very limited extent, i. e. reductions in inadmissibles are subtracted 

m capital reductions and increases in inadmissibles are subtracted from capital 

litions). There does not appear to be any logic or equity in the fact that 
-base-period changes in inadmissibles are not to be considered 

,dditions and reductions by themselves. 

his provision of the present act adversely affects any taxpayer computi1 

a dit under the income method (and not having a capital reduction 
December 31, 1949) if it had substantial investments in 1949 which it dis- 
ed of in 1950 or 1951 in order to obtain additional working capital to finance 

expanding manufacturing operations, including defense contracts. Such tax- 
aver’s increased earnings resulting from the additional working capital employed 

manufacturing operations are, under the present act, treated entirely as excess 
rofits and taxed accordingly. This is for the reason that the taxpayer receives 

» additional excess-profits credit for the funds transferred from inadmissible 
assets, the income from which was exempt from excess-profits tax, to manufactur- 

g operations, the income from which is subject to excess-profits tax. If the 
taxpayer obtained the additional working capital for manufacturing operations 
by sale of its own securities or by borrowings, it would otbain an increase in excess- 
profits credit. For such a taxpayer not to receive an additional excess-profits 
credit on additional working capital obtained from disposal of inadmissible assets 
s clearly inequits able and illogical. Conversely, a taxpayer which disposed of : 
portion of its operating assets in 1950 or 1951 and invested the proceeds in in- 
admissible assets suffers no reduction in excess-profits credit, even though its 
neome subject to excess-profits tax has been substantially reduced by means of 
this transfer, and its excess-profits credit should, in equity, be reduced. 

To illustrate the above in the form of a concrete example, assume that through- 
ie base period Company A and Company B were engaged in the same kind 
siness, had the same taxable net income from regular business operations, 

had the same amount of business net assets which aggregated $1,000,000 for 
company at December 31, 1949. Assume, however, that Company A also 

1 $500,000 of stock investments. At January 1, 1950, the excess-profits credit 
1 on income would be the same figure for each company, since the dividend 
ngs on Company A’s stock investments do not enter into the computation of 

credit. Assume that this excess-profits credit is $200,000 for each company. 
issume that on January 2, 1950, Company A sells its stock investments and 
noe eeds to buy $500,000 of additions ul business assets, and that Company 
lls $500,000 of its business assets and uses the proceeds to purchase stock 
estments. Assume there were no capital additions or reductions for either 
mpany during the remainder of the year 1950. Under the present law tl 
profits credit of each company remains at $200,000. Compan B will 
ibtedly have no excess-profits tax liability for 1950, and will in fact have an 
ised excess-profits credit, since it has only half the amount of business assets 
had in the base period, and the dividend income from its stock invest 
is exempt from excess-profits tax. Company A will have a very lar 
s-profits tax, because its business assets have increased 50 percent with 
ponding increase in excess-profits credit. Company A, eer h has assumed 
irdens of production, employment, and contribution to the national economy 
efense, is penalized by the excess-profits tax, while C vo atoms B is re oa 1 
a tax exemption for relieving itself of those same burdens. 
additional inequity in this provision is that it applies only to the excess- 
fits credit under the income method. Under the invested-capital method all 
es in inadmissible assets are fully reflected in the excess-profits credit. In 
ibove example, Company A’s invested-capital credit would be increased and 
pany B’s invested-capital credit decreased, for the changes in inadmissible 
The base-period income and invested capital provisions are therefore 
cting in this respect under the present law. 
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Attached is a draft of a proposed amendment to section 435 (g) of the Interna] 
Revenue Code, which remedies the defects discussed above. The amendment 
provides that increases in inadmissible assets shall constitute capital reductions 
and decreases in inadmissible assets shall constitute capital additions. This js 
accomplished by the addition of two short sentences (sec. 435 (g) (3) (D) and 
sec. 435 (g) (4) (E) in the attached draft), and the deletion of a large amount of 
material which is superfluous, since these deleted provisions deal with specia| 
situations which are adequately covered by the proposed rule. The resulting 
simplicity of section 435 (g) is in itself an additional reason for adoption of the 
amendment as the present section 435 (g) and its effect on the regulations and 
excess-profits tax return form are unnecessarily complicated, confusing to tax- 
payers, and difficult of administration. 


Drarr or Proposep AMENDMENT TO I. R. C. Section 435 (g) 


[Matter enclosed in black brackets indicates portion of existing law.to be deleted by amendment; n 
italicized indicates portions to be added by amendment] 


(g) Ner Caprrat Apprrion oR REDUCTION 

(1) Nev caprraL appir1on.—The net capital addition for the taxable year shal 
for the purposes of this section, be the excess, divided by the number of days in th 
taxable year, of the aggregate of the daily capital addition for each day of the 
taxable year over the aggregate of the daily capital reduction for each day of the 
taxable vear. [If there is an increase in inadmissible assets for the taxable year 
determined under paragraph (5), the net capital addition shall be the excess of 
the amount determined under the preceding sentence over 

[(A) unless subparagraph (b) is applicable, the amount of such increase 
in inadmissible assets; 

{(B) if the amount of such increase in inadmissible assets is in excess of 
the net capital addition determined without regard to this sentence and 
without regard to paragraph (3) (C), the amount of such increase in inadmis- 
sible assets minus 25 per centum of such excess. ] 

(2) Newer CAPITAL REDUCTION.—The net capital reduction for the taxable year 
shall, for the purposes of this section, be the excess divided by the numberjof 
days in the taxable year, of the aggregate of the dailv capital reeduction for ea 
day of the taxable year over the aggregate of the daily capital addition for eac! 
day of the taxable year. [If there is a decrease in inadmissible assets for the tax- 
able vear, determined under paragraph (5), the net capital reduction shall be the 
excess of the amount determined under the preceding sentence over 

[(A) unless subparagraph (B) is applicable, the amount of such decrease 
in inadmissible assets, 

[(B) if the amount of such decrease in inadmissible assets is in excess of 
the net capital reduction determined without regard to this sentence and 
without regard to paragraph (4) (C) and (E), the amount of such decreas 
in inadmissible assets minus 25 per centum of such excess. 

(3) DatLy CAPITAL AppiT1oN.—The daily capital addition for any day of the 
taxable year shall, for the purposes of this section, be the sum of the following 

A) The aggregate of the amounts of money and property paid in for stoc! 
or as paid-in surplus, or as a contribution to capital, after the beginning of 
the taxable year and prior to such day. 

(B) The amount, if any, by which the equity capital (as defined in sectior 
137 (c)) at the beginning of the taxable vear exceeds the equity capital at t! 
beginning of the taxpayer’s first taxable year under this subchapter. 

(C) 75 per centum of the amount, if any, by which the average borrowed 
capital for the taxable year (as defined in section 439 (a)) exceeds the dail 
borrowed capital for the first day of the taxpayer’s first taxable year unde! 
this subchapter. 

D) The decrease in inadmissible assets for such day, determined und 
paragraph 5 

(4) DatLy caPITAL REDUCTION.—The daily capital reduction for any day o! 
the taxable year shall, for the purposes of this section, be the sum of the following. 

(A) Distribution to shareholders previously made during such taxable 
year which are not out of the earnings and profits of such taxable year; and 

(B) The amount, if any, by which the amount of the equity capital (4s 


defined in section 437 (c)) at the beginning of the taxpayer’s first taxable 


year under this subchapter exceeds the amount of the equity capital at 
beginning of the taxable year; and 
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(C) 75 per centum of the amount, if any, by which the daily borrowed 
capital (as determined under section 439 (b)) for the first day of the tax- 
payer’s first taxable year under this subchapter exceeds the average borrowed 
capital for the taxable year; and 

[(D) The amount determined under paragraph (6), relating to increase 
‘n certain inadmissible assets by a member of a controlled group; and] 

C(E)] (D) 75 per centum of the amount determined under paragraph 
[(7) ] (6), relating to increase in loans to a member of a controlled group. 
(FE) The increase in inadmissible assets for such day, determined 

paragraph (4). 
5) Definitions with respect to inadmissible assets.—For the 
subsection a 

[(A) Average inadmissible assets for the taxable year. The average 
inadmissible assets for any taxable year shall be the total of the daily 
amounts attributable to the inadmissible assets for such taxable year, 
determined under section 440 (b), divided by the number of days in such 
taxable year. J] 

[(B)] (A) OrteINnat INADMISSIBLE ASSETS.—The term “original inadmis- 
sible assets’? means the total of the inadmissible assets for the first day of 
the taxpayer’s first taxable year under this subchapter, determined under 
section 440 (b). 


£(C)] (B) INcREASE IN INADMISSIBLE ASSETS.—The term ‘‘increase in 
inadmissible assets’’ for any day of the taxable vear means the excess of the 
[average] inadmissible assets for such day [taxable year] over the original 
inadmissible assets. 

[(D)] (C) DecreEAsE IN INADMISSIBLE ASSETS.—The term ‘‘decrease in 
inadmissible assets’ for any day of the taxable year means the excess of the 
original inadmissible assets over the [average] inadmissible asset for such 
[vear] day. 

6) CONTROLLED GrROoUP.—If, on any day of the taxable vear, 
and any one or more other corporations are members of the same controlled 
group, the amount added to the daily capital reduction under paragraph (4) (D) 
shall be whichever of the following amounts is the lesser: 

[(A) The excess of the aggregate of the adjusted basis (for determining 
gain upon sale or exchange) of stock in such other corporation (or if more 
than one, in such other corporations) held by the taxpayer at the beginning 
of such day over the aggregate of the adjusted basis (for ig gain 
upon sale or exchange) of stock in such other corporation (or if more than 
one, in such other corporations) held by the taxpayer at the beginning of 
its first taxable year under this subchapter; or 

((B) The excess of the aggregate of the adjusted basis (for determining 
gain upon sale or exchange) of inadmissible assets held by the taxpayer at 
the beginning of such day, over the aggregate of the adjusted basis (for 
determining gain upon sale or exchange) of inadmissible assets held by the 

taxpayer at the beginning of its first taxable year under this subchapter. 
he increase in inadmissible assets for the taxable year shall, for the purpose of 
aragraph (1), be determined by reducing the inadmissible assets for such day 
he amount by which the daily capital reduction for such day is increased 
inder this paragraph. As used in this paragraph, a controlled group means one 
r more chains of corporations connected through stock ownership with a com- 
mon parent corporation if (i) more than 50 per centum of the total combined 
voting power of all classes of stock entitled to vote, or more than 50 per centum 
f the total value of shares of all classes of stock, of each of the corporations 
except the common parent corporation) is owned directly by one or more of the 
ther corporations and (ii) the common parent corporation owns directly more 
than 50 per centum of the total combined voting power of all classes of stock 
entitled to vote, or more than 50 per centum of the total value of the shares of 
all classes of stock, of at least one of the other corporations.] 

[(7)] (6) Loans TO MEMBERS OF A CONTROLLED GROUP.—If, on any day of 
the taxable vear, the taxpayer and any one or more other corporations are 
members of the same controlled group, [as defined in paragraph (6) J, the amount 
referred to in paragraph (4) [(E)] (D) shall be the excess of the amount of the 
indebtedness of such other corporation (or if more than one, such other corpora- 
tions) to the taxpaver at the beginning of such day over the amount of the 
indebtedness by such other corporation (or if more than one, such other corpora- 
tions) to the taxpayer at the beginning of such day over the amount of the 
indebtedness by such other corporation (or if more than one, such other cor- 
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porations) to the taxpayer at the beginning of its first taxable year under t)}j include « 
subchapter. For the purposes of this paragraph, the term ‘“indebtedness’’ ized are 
means indebtedness which constitutes daily borrowed capital, as defined jp which e: 
section 439 (b) (1), of such other corporation for such day. articles « 
As used in this paragraph, a controlled group means one or more chains of cor jo- of the e 
rations connected through stock ownership with a common parent corporation if of any ¢ 
more than 50 per centum of the total combined voting power of all classes of sto! tion, ces 
entitled to vote, or more than 50 per centum of the total value of shares of all classes 0 distribu’ 
stock, of each of the corporations (except the common parent corporation) is o way eng 
directly by one or more of the other corporations and (ii) the common parent corporatio The byl. 
owns directly more than 50 per centum of the total combined voting power of all cl such & 
of stock entitled to vote, or more than 50 per centum of the total value of the shares o trustees 
classes of stock, of at least one of the other corporations. nominat 
[(8)] (7) Cross rerereENcE.—For special rules applicable to this subse: 
see section 441. 


Note.—Cross references to portions section 435 (g) contained in other sect All 4] 


of the Code will also require change. ‘oteat 


Senator Byrp. The Chair inserts into the record at this point a — 
4 ° . 1 yur I 
statement as requested by Senator Hill of Alabama, submitted | ph a 
Stuart Hedden, president of Wesleyan University Press. It also } 
(The document referred to follows:) room te 

1} th 
au the ¢ 
STATEMENT OF Srvart HeppEeN, PresipeNtT oF WESLEYAN UNIVERSITY Press which is 
: hs : J 7 ' ; pubicat 
Wesleyan University Press has had an application for exemption from income whatsoe 
taxation under the provisions of section 101 (6), Internal Revenue Code, pending in bulk : 
before the Treasury Department for over a year. The Treasury is uncerta tising, ¢ 
as to the intentions of Congress in title III of the Revenue Act of 1950 and this sell to | 
memorandum is submitted in the belief that a clear statement from the Senat way wh: 
Finance Committee to the Treasury with respect to this question will assist At the 1 
Wesleyan University Press in obtaining without litigation an exemption it believes was deri 
it is entitled to under the law. industry 
competi 
WESLEYAN UNIVERSITY the Litt 
These ¢ 
world te 
was ina 


College 


Wesleyan University, founded in 1831, has long-been distinguished as on 
the outstanding privately endowed liberal arts colleges of the country. Popuv- 
larly known, together with Williams and Amherst, as one of the Little Three 
colleges of New England, it has for nearly a century and a quarter served t graduat 
public welfare by maintaining with traditional integrity the highest acaden lonmaiad 
standards. It is nonsectarian, and its alumni in peace and war have served their noid 
country and communities in teaching, in government, in the military services oniaaueil 
in the pulpit, in the sciences, and in business. Woodrow Wilson taught there. shad 1 
President William Howard Taft and his Secretary of State, Elihu Root, partici- ta 
pated in the inauguration of one of its Presidents. Wesleyan is proud of a di 1937. 
tinguished tradition and submits that its determination of what is a related educa- i 


: Siem : : of Amer 
tional activity should not be lightly considered. ‘3 preset 


1937, at 
then pri 
On September 9, 1949, Wesleyan University acquired by purchase under 4 at a 
10-year installment contract with a down payment of $400,000 from its own fund publishe 
the entire outstanding capital stock of three closely interrelated and _ singly , 6S typies 

operated educational publishing enterprises, which were immediately dissolved 
and the assets of which were immediately vested in the Wesleyan University WE 
Press, Inc., a nonstock membership corporation formed under a provision of The ’ 
Connecticut law not available to mercantile or commercial corporations for profit ee 
The Treasury found the price reasonable in approving the seller’s application i 1950 (v 
a ruling that the sale constituted an installment capital gain. ; exempt} 
The incorporators of Weslevan University Press were all members of the Board You 
of trustees of Wesleyan University and alumni of the college, as are the member 
of the board of trustees of Wesleyan University Press. The purposes of 
corporation are set forth in article 2 of its articles of association, the dominant 
purpose being stated in article 2a “to conduct and carry on the work of the cor 
poration, not for profit, but exclusively for charitable, scientific, literary, a1 
educational purposes, including educational research.” The purposes do 
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a lett 
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include engaging in a general publishing business. Such activities as are author- 
ized are stated explicitly to be subject always to the provisions of articles 2a and 2c 
which expressly limits any publishing activity to educational publications. The 
articles of association further specify that no part of the net earnings or property 
of the corporation shall inure to the benefit of any individual or to the benefit 
of any corporation other than Weslevan University; that in the event of dissolu- 
tion, cessation of operations, or the like, all net assets of the corporation shall be 
distributed to Wesleyan University; and that the corporation shall not in any 
way engage in carrying on propaganda or in attempting to influence legislation. 
The bylaws specifically provide that no trustee of the press and no officer-who is 
such a trustee shall receive any remuneration. A resolution of the board of 
trustees of the college provides that all successor trustees of the press must be 
nominated by the board of trustees of the college. 


PUBLICATIONS OF WESLEYAN UNIVERSITY PRESS 


All the publications of Wesleyan University Press are educational in the 
‘test sense of this term. The Press publishes a series of graded weekly peri- 
licals (My Weekly Reader, Current Events, Current Science and Aviation, 
Qur Times) for classroom use in elementary and high-school classes, together 
with teachers’ aid papers to assist teachers in the proper use of these publications. 
It also publishes (to the extent of approximately 8 percent of its income) class- 
room text and work books, largely paper-bound and consumable. It publishes 
all the official publications of Wesleyan University, including its Alumni News, 
which is mailed free quarterly to over 8,000 alumni, and is embarking upon the 
publication of scholarly works of the Wesleyan faculty. It does no business 
whatsoever with the general public; all of its publications are sold directly and 
in bulk and delivered to classrooms or boards of education. It accepts no adver- 
tising, does not employ advertising agents (14 university presses do), does not 
sell to book stores or book jobbers, and in this sense does not compete in any 
way whatsoever in the normal channels of distribution of the publishing business. 
At the time of its acquisition by Wesleyan University, 75 percent of its income 
was derived from publications which had no competition whatsoever from private 
industry or otherwise, although since its acquisition by the university some slight 
competition has arisen in this field. Among its principal book publications are 
the Littlke Wonder Books, 90 titles edited on six distinct levels of reading difficulty. 
These are the only graded series of booklets interpreting the contemporary 
world to school children in language they can read for themselves. This feature 
was inaugurated in 1932 at the suggestion of Charles H. Judd, chairman of the 
College of Education of the University of Chicago (and incidentally a Wesleyan 
graduate). Dr. Judd thought this project was so important that educational 
foundations should subsidize it if necessary. 

Another of the Press publications, the current events paper Our Times, is the 
outgrowth of Uncle Sam’s Diary, founded by David Lawrence in 1931 and pub- 
lished by a nonprofit philanthropic organization known as the United States 
Society which was supported by substantial charitable donations from 1931 to 
1937. It was published during part of this time by the School of Public Affairs 
of American University in Washington, D.C. Its then editor, Arthur 8. Fleming, 
is presently Director of Manpower Mobilization under Mr. Charles E. Wilson. In 
1937, at Mr. Fleming’s initiative, Uncle Sam’s Diary was merged with Our Times, 
then privately published by our predecessor. It, of course, lost its tax-free status 
at this time when its profits inured to private individuals, but now that it is 
published by Wesleyan University Press it and the other publications of which it 
is typical should elearly again be tax exempt. 


WESLEYAN PRESS PUBLICATIONS WIDELY RECOGNIZED AS EDUCATIONAL 


The Treasury itself has found Wesleyan Press publications to be educational. 
In a letter from the Commissioner of Internal Revenue to the Press dated May 16, 
1950 (which denied the Press exemption under the then policy of denying all 
exemptions pending the enactment of the 1950 law), it was stated: 

Your activities consist of composing, compiling, editing, illustrating, printing, 
and publishing educational books, periodicals, and miscellaneous other materials 
instructional and educational in character. Your principal publications are 

and weekly periodicals prepared in conformity with standards of leading 
itors, designed for distribution to teachers, pupils, and schools, and are used 
y in classroom work in the elementary schools.” 
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Top-ranking educators have long recognized the importance of the educational] 
services of publishers of current events papers. The following quotation is from 
Msgr. Frederick G. Hockwalt, director of education of the National Catholic 
Welfare Conference: 

“Inasmuch as our form of government is predicated on the existence of a) 
informed and intelligent electorate, interest in current problems must be foster 
during the formative years. * * * The Commission believes that the class- 
room use of carefully edited current events periodicals * * * is essentia 
effective instruction in the social studies and to training for good citizenship 

Dr. Stanley Dimond, president of the National Council for the Social Stud 
says in the January 1949 issue of Social Education: 

“One of the greatest. gains of the past 25 vears (in the schools) has been thy 
increased attention given to the study of current affairs * * * adequat 
recognition has not been given in this country to those who have helped u 
publishing current events materials for the schools.” 

Dr. Joy Elmer Morgan, editor of the National Education Association Journa 
and Director of the Division of Publications of the National Education Associa- 
tion, in a statement before the House and Senate Committees on Postal Rates ir 
1949 said: 

“Our schools are benefiting greatly by the use of periodicals designed for class- 
room use in current affairs and civic education, such as The American Observer 
The Scholastic, American Education Press, and so on.” 

American Education Press is a predecessor of Wesleyan University Press. 
Morgan was urging special postal rates for these publications because of 
educational value. 


APPLICATION ON THE REVENUE ACT OF 1950 


It is submitted that in passing the Revenue Act of 1950, Congress clearl; 
intended to exempt from taxation income of such educational activities as - 
versity presses conduct. In presenting this act to their respective Houses 
Senator George as Chairman of the Finance Committee of the Senate and Repre- 
sentative Doughton as Chairman of the Ways and Means Committee of 
House, each specifically stated in commenting on what constituted a relate 
activity, that the income of a university press in the usual case would be exem; 
Che Treasury has apparently found difficulty in interpreting this intention, part 
it is believed because there is no such thing as a ‘‘usual’’ university press. T! 
most comprehensive study of university presses ever made is a publicatiot 
Kerr published in 1949 under a grant from the Rockefeller Foundation. Kerr's 
second chapter is entitled ‘““‘What Is a University Press?”’. His conclusion at thi 
end of this chapter (p. 14 of his book) is: ‘‘But while large or small, African or 
Indian, an elephant resembles an elephant, a university press does not always 
resemble a university press. To paste up a composite picture of the latter wo 
only produce a creature that does not really exist.”’ In fact, Kerr found it 
possible even to classify the interests of the university presses reviewed and had 
to list each separately. It is a fact that universities historically have established 
presses to carry out whatever interest the university in question considered appr 
priate. Some publish strictly scholarly works, some publish literary reviews 
scarcely distinguishable from such reviews as The Atlantic Monthly and Harpers 
magazine—The Kenyon Review, for example. Some publish popular nov 
The mainstay of the Chicago University Press is the Bible. Loyola Universit, 
Press publishes nothing but textbooks for use in Catholic elementary schoo 
high schools, and colleges. Harvard University Press offers a wide catalog of 
popular .literature. North Carolina Press publishes such popular books 
Eleanor of Aquataine. Many best sellers, fictional and otherwise, have beet 
university press books. Hayek’s The Road to Serfdom, of the Chicago Universit) 
Press is an appropriate example. The fact is that the Wesleyan University Pri 
is the only one in the country (possibly excepting Loyola) whose publicatioz 
which are sold are used entirely by students in their classroom education. 

The primary test of exemption under the 1950 Revenue Act is whether 
activity is substantially related to the activity of the exempt institution. It 
submitted that if a strictly educational publishing activity of a college is int 
preted as not being related to the activities of the college, this act has acco 
plished an unintended revolution. Wesleyan University, with full conscious! 
of the obligations imposed upon her as a tax-exempt institution, acting wit! 
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integrity born of a long tradition, has determined that she can extend her activities, 
perform @ necessary and useful function in the educational world, and enhance 
her educational prestige and opportunities through the educational publications 
of the Wesleyan University Press. (Wesleyan has refused to purchase, on a very 
attractive basis, the leading Educational Directory, which although clearly 
educational, is not in our view ‘‘related’’ to our interests.) Wesleyan believes, 
however, that our liberal arts colleges have concentrated on their relations with 
the graduate schools to the neglect and exclusion of the educational field at the 
precollege level and that she has a useful, proper, and related function to perform 
in this field. That she chose to do so through the acquisition of a profitable 
enterprise in this field is immaterial to the question of whether this activity is 
related. This fact simply creates and enlarges the opportunity for service. It is 
lear from affidavits on file with the Treasury, from men whose integrity is 
beyond question (the president of the university and several distinguished trus- 
tees), that had Wesleyan not believed the activities of the Press to be supplemental 
to the fundamental purposes of the university its board would never have sanc- 
ioned the acquisition, regardless of financial considerations. 

President Butterfield’s affidavit stated, for example: 

[ believe that anything the college can do to strengthen general education at 
the precollege level, and particularly in these fields (current events, civics, reading 
training), is vitally important and is definitely a proper function of the college. 

From the point of view of the contribution the college can make to its own 
enrolled students, such work is infinitely more important than adult extension 
programs, for example.) As an educator, I have no reservation in stating my 
conviction that such activities are definitely related to the educational aims and 
purposes Of Wesleyan University.”’ 

\ Wesleyan faculty committee headed by Dr. Schattschneider is being employed 
to bring the ideas of the history, political science, English, and economies depart- 
ments to bear on the policies of the Press. The English department of the college, 
headed by Prof. Wilbert Snow (former Connecticut Governor), is greatly con- 
cerned over the poor reading habits and skills exhibited by college students and 
is working with the Press on plans to make a contribution toward the improve- 
ment of secondary-school reading habits. Special faculty editors are being sel- 
ected as advisory editors for each Press publication. 

Wesleyan’s interest in precollege education is by no means new, and far 
antedates its acquisition of the Press. President Butterfield and Dean Eldredge 
both came to college work after teaching in secondary-school systems, and have 
long evinced an active interest, working in conjunction with the Connecticut 
Department of Education for many years antedating the acquisition of the Press 

improving standards of elementary- and high-school teaching. They share 
with most college educators a growing concern about the inadequate preparation 
of students applying for college admission, and believe that the ever-increasingly 
evident inadequacies go right back to defects in elementary-school teaching and 
standards. 

The importance of the relationship of the college and secondary schools has 
long been recognized, particularly in New England. Wesleyan has for many 
years been a member of the New England Association of Colleges and Secondary 
Schools. And Wesleyan men have long been leaders and innovators in the field of 
precollege education. In fact, any list of the 10 or 12 most prominent contributors 
to this branch of education over the last 25 vears would certainly include at least 
6 Wesleyan men—Thorndyke, Judd, Inglis, Dearborn, Buckingham, and Freeman. 

No one has ever questioned the propriety of the Elementary School Journal, 
published by Chicago University Press. 

The Revenue Act of 1950 represents the first attempt in the history of American 
education to task any income of our colleges. If Congress did not intend by this 
act to restrict colleges from activities which they in good faith deem to be related 
and appropriate, such as Wesleyan has embarked upon in the Wesleyan University 
Press, it is the belief of the undersigned that an informal clarification from the 
Senate Finance Committee to the Treasury in this matter would be helpful in 
seeing that the intention of the Congress is carried out without the necessity of 
long, expensive litigation. 


Senator Byrp. Mr. Jehn B. Poole. 
Please be seated and identify yourself for the reporter, Mr. Poole. 
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STATEMENT OF JOHN B. POOLE, TELEVISION BROADCASTERS 
TAX COMMITTEE 


Mr. Pooie. Thank you, sir. 

My name is John B. Poole. I am a practicing lawyer in Detroit, 
Mich., and, more particularly, am an officer, director, and stockholder 
of the Fort Industry Co. 

The Fort Industry Co. is the owner and licensee of television sta- 
tions located at Detroit, Mich.; Toledo, Ohio; and Atlanta, Ga. 

It is also the owner and licensee of seven standard radio stations 
located in the three cities named, and also at Wheeling, W. Va.; Miami, 
Fla.; Fairmont, W. Va.; and Cincinnati, Ohio. 

My appearance before the Senate Finance Committee is as a mem- 
ber of and spokesman for the Television Broadcaster’s Tax Committee, 
an industry-wide group organized by the National Association of Radio 
and Television Broadcasters, and representative of the television 
broadcasting industry. 

The committee serves a single purpose, that of petitioning the Con- 
gress to relieve the serious and critical financial plight of the television 
broadcasters under application of the excess-profits-tax law of 1950. 

Our industry problem is essentially this: In December of 1945 the 
Federal Communications Commission first authorized commercial 
telecasting. Accordingly, it was during the base-period vears, 1946 
through 1949, that the mdustry, the radio industry, developed and 
pioneered television. 

The impact of losses from television upon those radio broadcasters 
who undertook television activities was such that it depressed base- 
period normal earnings from radio, so as to leave us in the position 
today that roughly 50 percent of all of our normal earnings derived 
from radio are now taxed, under the excess-profits tax, and 100 percent 
of our earnings, present and future, in television will similarly be taxed 
under the act. 

In other words, the credit which we have before the imposition of 
the excess-profits tax is representative of only the loss experience we 
sustained in television. 

Now, the averages published by the Secretary show a return on 
capital of 24.9 percent in 1946 for radio broadcasting. There was 
some television broadcasting undertaken initially as a matter of 
pioneering in 1946 but of a very limited nature. 

The average return proclaimed by the Secretary, however, in 149 
had declined to 10.1 percent. This average tells only a part of th 
story in the sense that it reflects normal earnings from several hundred 
broadcasters who had not yet engaged in television. 

As far as those companies are concerned, which had pioneered 
television, our losses in the year 1949 in television actually exceeded 
the income which had been derived from radio broadcasting during 
the same year. 

The Federal Communications Commission was good enough to 
make available at our request through Haskins & Sells, public ac- 
countants in New York, the industry figures and they have been 
compiled and analyzed by Haskins & Sells for our use in presentation 
to this committee. 

It shows roughly that in 1946, 85 companies in radio broadcasting 
derived taxable income, net taxable income, of $14,800,000. 
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In that year, 59 of those 85 companies lost $851,000 in their initial 
undertakings in television. 

Passing over to 1949 those same 85 companies lost $13,500,000 in 
television, while earning $12,500,000 approximately in radio broad- 
casting. 

The average for the 4 years shows that instead of having a normal 
industry average of approximately $14,000,000 for radio broadcasting 
without reference to anything from television, our losses were such 
that our base credit is approximately $7,800,000 on an industry-wide 
average basis. 

Under the excess-profits-tax law there is no relief. The invested- 
capital method of returning 12 percent on the initial investment is 
wholly inadequate for radio and television in any event. 

Our norm in 1946 for radio broadcasting was 24.9 percent. The 
industry average for the base-period years, depressed by television 
losses, 1s 15.8, I believe. 

The reason for that, of course, is capital is but one of a number of 
equally important income-producing factors in radio and television 
broadcasting. 

Talent personnel, creative personnel, writers are equally important 
factors, but are not shown on our balance sheet and are not capitalized. 
The relief provisions which, if certain other qualifications are fulfilled, 
would permit us to relate our situation to the industry average, 
throws us back to the 15.8 percent which in effect merely reflects the 
impact of losses upon normal television earnings and leaves us nowhere. 

We should like to mention that all radio and television stations are 
licensed by the Federal Communications Commission and are subject 
to their regulation. 

I think our experience, our loss experience in 1949 showing that 
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Senator Tarr. Not as to price. 

Mr. Poote. I beg your pardon? 

Senator Tarr. Not as to the price of advertising or 

Mr. Poote. No; as to program standards, as to any number of 
standards, relating to our operations and, of course, you understand, 
that no person can broadcast or telecast until a license is first secured 
from the Federal Communications Commission. 

Senator MiL.LiIKin. The license itself is revocable? 

Mr. Pootse. Yes, sir. The condition of the license of a television 
broadeaster is that initial operations must be conducted for a limited 
number of hours per day for not less than 5 days per week. 

from a practical point of view, that meant that in undertaking 
television operations we started off on a full-time basis, even though 
ior those of us who pioneered at the time television operations were 
undertaken, there were virtually no receiving sets on the market. 

In our own company our first station was at Toledo, Ohio, and there 
were roughly 150 receiving sets in Toledo when we first went on the air. 

At the end of 6 months I would judge there were approximately 
5,000 sets. 

Senator Mituikin. What do you want us to do? 

Mr. Pootr. There has been prepared, Senator, and introduced by 
Senator Frear, a bill, S. 1861, which we heartily support, and submit 
will adequately restore to the television industry a normal base-period 
experience. 





REVENUE ACT OF 1951 


It permits a taxpayer which has derived 30 percent or more of its 
income from broadcasting and related television services in the month 
of December 1950 to compute the average base-period net income by 
multiplying the taxpayer’s total assets as of December 31, 1949, and 
those assets understandably would include the investment in television 
at that date, by the ratio of income to assets in 1946. 

In other words, we throw ourselves back to the year 1946, taking 
1 year out of the base period as being most nearly representative of the 
experience we would have had during the base period had we not gone 
into television. 

In other words, that is as close as we can tie to anything definite that 
would illustrate or typify the experience that we would have had in 
radio breadcasting. 

Senator Tarr. You do not try to separate the earnings from tele- 
vision and radio; you simply take the net results in 1946 wher 
television did not have much effect. 

Mr. Poot. Exactly. It would be impossible from an administra- 
tive point of view, we feel, to try to separate it, and the impact was 
so slight that the industry will very happily absorb that if this relief 
can be given to it because its plight is so very critical. 

Now, we relate that ratio forward to these assets in December 
1949. That means, in effect, that we are asking to be permitted the 
same rate of return in television in terms of relationship to assets, as 
we had derived ourselves in 1946 from radio broadcasting. 

Senator Tarr. Is that on an individual basis? 

Mr. Pooue. It is on an individual basis, Senator, or in the alter- 
native, it permits the taxpayer to use the industry rate of return for 
the single year of 1946. 

Senator Tarr. As far as a new company that started solely in the 
television business, he would have to do that. 

Mr. Poor. Yes, sir. That is why it was included in the amend- 
ment. Otherwise there would be no basis for it. 

Senator Tarr. Do you give one of these companies the alternative 
of taking the industry basis instead of his own? 

Mr. Poor. Yes; whichever is the greater. 

Senator Tarr. Where he was in the radio business in 1946? 

Mr. Poo.e. Yes, sir; the industry average or the individual experi- 
ence, whichever is creater, 

Senator Tarr. What would the industry average be? 

Mr. Pooue. As tentatively proclaimed by the Secretary, it is 24.9 
for 1946. 

Senator Tarr. Instead of the 15 that you now have? 

Mr. Poors. The 15.8 which would reflect our television loss ex- 
perie nce. 

There is an additional proposed amendment which would relate to 
new corporations organized after December 1, 1946, and which 
similarly gives and accords to them the industry average of 24.9 in 
1946. 

That is our story very simply. I should like to emphasize and make 
clear this point: These amendments in no sense create an exemption 
for the television broadcasting industry, nor is any suggestion ofan 
exemption involved. 

It is merely a matter of restoring us to a base-period experience 80 
that we will pay excess-profits taxes on a parity with those industries 
which had a normal experience during those years, and to permit us 
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the same equity under the act as those companies were intended to 
have under normal experience. 

Senator Byrp. Thank you very much, Mr. Poole. Would you 
care to have the balance of your statement inserted into the record? 

Mr. Poote. Yes, sir. 

(The prepared statement is as follows:) 


STATEMENT ON BEHALF OF TELEVISION BROADCASTER’S TAX COMMITTEE 


Mr. Chairman and gentlemen of the committee, my name is John B. Poole. 
[am a practicing lawyer in Detroit, Mich., and, more particularly, am an officer, 
jirector, and stockholder of the Fort Industry Co. The Fort Industry Co. is the 
owner and licensee of three television stations located at Detroit, Mich., Toledo, 
Ohio, and Atlanta, Ga. It is also the owner and licensee of seven standard radio 
stations located in the three cities named, and also at Wheeling, W. Va., Miami, 
Fla., Fairmont, W. Va., and Cincinnati, Ohio. 

My appearance before the Senate Finance Committee is as a member of and 
spokesman for, the Television Broadcaster’s Tax Committee, an industry-wide 
group organized by the National Association of Radio and Television Broad- 
casters and representative of the television-broadcasting industry. The com- 
mittee serves a single purpose—that of petitioning the Congress to relieve the 
very serious and critical financial plight of the television broadcasters under 
application of the Excess Profits Tax Act of 1950. 

Our industry problem is essentially this. In December 1945, the Federal 
Communications Commission first authorized commercial television broadcasting. 
Hence it. was during the base period years 1946-49, that the radio-broadcasting 
industry undertook to develop and pioneer television. Losses sustained in tele- 
vision during this period so depressed normal profits derived from radio broad- 
casting that the average industry rate of return, as proclaimed by the Secretary, 
declined from 24.9 percent in 1946 to 10.1 percent in 1949. Moreover, these 
averages tell but a part of the story, because they also reflect the rate of return 
achieved by several hundred radio broadcasters not yet involved in television 
operations, and which hence had normal earnings. The rate of return for those 
‘companies actually engaged in television broadcasting declined so sharply from 
1946 forward as to result in an over-all industry loss for the year 1949. To illus- 
trate specifically, the following tabulation shows a breakdown of net taxable 
neome earned from radio broadcasting and likewise, losses sustained in television, 
for each individual year during the base period, by those companies actually 
engaged in both radio and television broadcasting, exclusive of networks and 
network-owned stations. These figures, at the request of our committee, were 
made available by the Federal Communications Commission, and delivered to 
Haskins & Sells of New York City, for analysis. The analysis was made by 
Haskins & Sells to insure the privacy of individual financial information and to 
insure also an accurate and impartial analysis for presentation to the Senate 
Finance Committee. 
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These figures graphically illustrate the plight of the independently owned tele- 
vision-broadcasting stations throughout the country. Righty-five corporate 
owners and licensees of television stations at the close of 1949 had collectively |os; 
$24,708,000 in the operation of television, while earning $57,568,000 from racdio 
broadcasting. Television losses in 1949 exceeded in dollar amount the entire 
aggregate of earnings from radio broadcasting and this trend continued late in: 
1050. While we do not have available the exact industry loss experience in 1950. 
we do know, as a matter of general industry information, that very few televisio. 
stations turned the corner and began making a profit until the late fall of 1950 

Under the Excess Profits Tax Act, it is contemplated that the best 3 years in tty 
1946—49 period will fairly be representative of normal profit experience. As the 
tabulation shows, average industry income from radio broadcasting for the 1946-49 
base period would have been $14,100,000 had not television operations been under- 
taken. Because of television losses, however, average base period income was 
$7,864,000, and it is upon the basis of the best 3-year average of this depressed 
period that the credit for the excess-profits tax is computed. To reconstr 
normal base period years for the 85 companies involved in television broadcasting 
this average base period income would need be restored from $7,864,000 to $14 - 
100,000. In addition, some reasonable rate of return should be available as 
credit for present and future earnings from television. According to figures 
supplied by the Federal Communications Commission, the radio broadcasting 
industry by the end of 1949 had invested approximately $56,000,000 in plant and 
equipment for television. Some reasonable return upon this investment sho 
also be available as a credit before application of the excess-profits tax. 

An excess profits tax credit, based on the invested capital method, however, does 
not answer our problem. A return upon capital of 12 percent, while adequat: 
manufacturing industries, is wholly inadequate for service industries, such as rad 
and television broadcasting where capital is but one of a number of equally im- 
portant income-producing factors. The 1946 rate of return for radio broadcasti: 


is 24.9 percent; the industry average, even after the impact of television losses, is 
15.8 percent. Talent personnel and creative writing, for example, in radio a: 
television broadcasting, are factors equally important with capital in term: 
income production. Such services are very expensive, competition is very ke 
the hazards are great, and the rate of return historically has necessarily been hig! 
in the radio and television field. During the 24 years of the Fort Industry Co.’: 


experience, more than 73 percent of company profits have been ploughed back i 
the operation of the company to permit expanding and improved program s 
and to keep pace with technological developments. Even so, it was necessary t 
the company borrow $1,500,000 to undertake construction of three televis 
stations and as of June 1, 1950, our total investment and operating losses in tele- 
vision exceeded $2,000,000. 

Nor, unhappily, do any of the relief provisions in the act relieve our plight. 1 
average industry rate of return, 15.8 percent, which may be availed of if ot! 
qualifying factors are fulfilled, merely reflects the loss-experience the industry has 
sustained in television. As to new corporations organized after January 1, 1{)4( 
the same is equally true. This depressed rate of return is wholly inadequat 
meet the competitive necessities in the television industry and to recoup past |i 
Already the industry stands on the threshhold of further technological development 
in the art with a consequent need and requirement for replacement of equipn 
involving very substantial requirements for additional capitalinvestment. lL: 
present provisions of the act, the maximum tax ceiling automatically becom 
normal tax rate for every television broadcaster. We know of no other ind 
so unhappily circumstanced. 

It should be mentioned that all radio and television broadcasting facilities n 
be licensed by the Federal Communications Commission, and all broadcas' 
and telecasting activities are subject to applicable regulations of the Commis 
It is a condition of the license that television operations from the very incep! 
must be carried on a minimum number of hours per day, for not less tha 
days per week. Translated into practical terms, this means that televisi 
broadcasters must commence operations on a full-time basis and, it b 
mandate of the license that the telecaster operate in the public interest, 
venience, and necessity, it means also that the program content at the 
inception must be of the highest possible level. This is true notwithsta 
that for most of us when television operations were undertaken, the number 
receiving sets in the market was so small as to be nominal. For those of us 
pioneered, the first vear and one-half was a period of extreme anxiety, wonderi! 
whether our program presentations would so captivate the public that receiv!! 
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sets would be purchased in increasing quantities. It was of course at all times 
obvious that, until reasonable circulation in the market was achieved, profitable 
operation was impossible for the station. This hazard is peculiar to radio and 
television, and stems in part directly from the obligation imposed by the license. 
We mention this to explain the incredible record of losses which the industry has 
sustained. Prudent business judgment does not counsel the pinoeering of a 
new business on so full blown a scale as to permit losses to exceed profits realized 
from the basic business, as was the experience in television during the 1949 year. 
The industry makes no complaint of this circumstance. It is a matter of serious 
concern, however, that the hazard should not be compounded in terms of an 
inadequate credit against the imposition of excess-profits taxes. 

To relieve this inequity, Senator Frear of Delaware has introduced 8. 1861 which 
has been referred to this committee. Essentially, it is proposed that section 
444 of the act be amended by adding a new subsection (h) which will permit any 
taxpayer, Which derived during the month of December 1950 30 percent or more 
of its gross income from television broadcasting and related television services, to 
compute its average base period net income by multiplying the taxpayer’s total 
assets as Of December 31, 1949, by (1) the ratio which the taxpayer’s excess profits 
net income for its last taxable year, ending on or before December 31, 1946, bears 
) its total assets on the last day of such taxable year, or (2) the taxpayer’s 
dustry rate of return for the year 1946 as proclaimed by the Secretary under 
section 447, whichever is greater. This accomplishes two things. It permits the 
radio-television broadcaster to use the rate of return which it realized in 1946 
as being representative of normal profit experience in radio operations. By 
substituting the 1946 year in lieu of the best 3 years in the 1946-49 period as a 
norm, the impact of television losses is thus essentially eliminated. Secondly. 
it permits the taxpayer to relate the 1946 ratio or rate of return to assets on hand 
at December 31, 1949 (which, of course, includes all assets then used in tele- 
vision). The resulting dollar figure after multiplication, is the telecaster’s 
average base period net income under the act. The applicable percent of this 
figure, as finally determined, in the current bill, will be the excess profits tax 
credit. For those corporations which had no radio experience and have engaged 
exclusively in television operations, the proposed amendments permit use of the 
radio industry rate of return of 24.9 percent proclaimed by the Secretary for the 
1946 year. In other words, the amendments serve to put the radio broadcaster 
back to his 1946 rate of return upon capital as being representative of his normal 
earning experience in radio during base period years. In addition, it permits 
him to relate this rate of return forward to television operations. 

It is further proposed that section 445 be amended by adding a new subsection 
, in respect of new corporations organized after January 1, 1946, to permit use 
the industry rate of return of 24.9 percent, proclaimed by the secretary for the 
1946 vear. We feel that these proposals are entirely reasonable and approximate 
as close as may be, the base period experience which would have been realized by 

e radio broadcsating industry, had it not undertaken television operations. In 

n, it relates this experience to the new television industry. 

Because these proposed amendments involved technical problems relating to 
the structure of the act, and because they necessarily result in some initial loss 
of revenue to the Government, representatives of our committee consulted with 
Mr. Colin F. Stam, chief of staff of the Joint Committee on Internal Revenue 
Taxation, and with certain members of his staff. We wish to emphasize that 
these proposed amendments in no sense constitute an exemption for the television 
industry under the act. They serve merely to provide a reasonable and equitable 
basis for computation of an excess profits tax credit. According to our best 
estimates, the loss of revenue which will result to the Treasury in 1951 under 
hese amendments will approximate $3,000,000, certainly no more than $5,000,000 
asamaximum. Every telecaster will, of course, pay an excess profits tax under 
these amendments, but, and this is all we seek—on a basis of parity with other 

lustries having a normal base period experience upon which to compute the 
excess profits tax credit. 

From the technical point of view, we believe the amendments are wholly 
consistent with both the philosophy and structure of the act. They are designed, 
aud in application achieve, no more than reasonable and necessary relief to our 
industry. We ask no more than this—but unless this relief is forthcoming, the 
impact of excess profits taxes upon the television industry and its further and 
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Mr. Garpner. My headquarters are Lancaster, Pa. 

Senator Miiiikrn. The committee is familiar with that problem. 

Mr. Garpner. I see. 

Well, in this case, as I understand it, the trend of the law from the 
House move to date, is to reduce the credit from 85 to 75 percent of 
normal earnings. In effect, if an amendment is not passed that will 
sive new De Walt the earnings base of old DeWalt, our credit will “a 
reduced from 85 percent to less than 25 percent and it is a prett 
discouraging thing to work out when you are trying to he Ip stoc “4 
holders who can only get half the price that they paid for their stock 
‘o get their money back. 

Senator Mriuikrx. You want it carried forward to the base, and 
vou want relief against the reduction peomenee by the House? 

Mr. Garpner. I am especially interested in carrying forward the 
base period earnings—I am willing to pay 7 rates that you gentle- 
men decide are appropriate for everybody, but I feel that 1 am going 
io have to pay more than those rates if no relief is given. 

Senator Mitirkin. I was going to ask if the gentleman has entered 
his full statement. 

Mr. GarpNer. | am sorry: I do not have a statement to enter 

Senator Minurkin. The committee is familiar with the problem 
It has been raised by several other witnesses. 

Mr. GARDNER. I see. 

Senator Kerr. What is the present law, Mr. Stam? 

Mr. Sram. Well, I think you pointed out that under the present 
law you have to gO through a nontaxable transaction. 

Senator Kerr. I could not tell whether his situation was one which 
was all right as the law now is, and would be put in jeopardy by the 
amendment, or whether it is not now all right, and needs an amend- 
ment, but a different one from that which the House put on. 

Mr. Sram. Well, it is not all right under the present law. 

Senator Kerr. Yes. 

Mr. Sram. He wants relief from it. 

Senator Kerr. And he would not be helped under the amendment? 

Mr. Sram. He would not be helped under the amendment. 

Senator Kerr. In other words, it is a situation where the amend- 
ment prepared by the House would provide relief for others in iden- 
tical positions with him except that theirs was a nontaxable trans- 
action, and his 1s a oye transaction. 

Mr. Sram. Well, it really was not the House. The existing law 
provides relief only he ‘re there is a nontaxable transaction. 

Senator Kerr. I see. 

Mr. Sram. And he is trying to get that changed. 

Senator Kerr. I thought he said there was an amendment coming 
over from the House putting him in jeopardy or failing to give him 
relief 

Mr. Stam.. Well, it hits him a little harder when they reduce that 
Sd down to 75. 

Senator Kerr. I see. 

Mr. Garpner. I feel that the difference, to make it as clear as 
possible, is that we have had two corporations here; they are both 
identical. The only change—the business is identical—is the change 
in stockholders. That if all. 


86141—51—-pt. 3— 
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But because the change in stockholders was made with some sto¢| 
and some cash instead of just stock, because of that technicality, 


base-period earnings of the company that I have been head of 1 
for some 25 vears. 
Senator Minturkin. Thank you very much, Mr. Gardner. 
Senator Mriurkin. The next witness is Mr. George E. Gregory 
Will you come forward, please, and give your name to the repor' 


STATEMENT OF GEORGE E. GREGORY, PRESIDENT, MORTON 
GREGORY CORP., LORAIN, OHIO 


Mr. Grecory. Mr. Chairman and members of the Senate Fina: 
Committee, I am George E. Gregory. I am president of the Morto 
Gregory Corp. of Lorain, Ohio. 

Senator Kerr. Would you rather be seated, Mr. Gregory? 

Mr. Grecory. Yes, sir. Thank you. 

May I first express my thanks for this opportunity to appear befo: 
you. 

I want to discuss certain effects of the excess-profits-tax law of 19 
upon new, small and growing businesses and to make simple recom 
mendations to correct, serious, vet unintentional inequities. 

My comenny was organized in early 1948 with a capitalization 
$556,250, all of which came from employees and close friends.) 
plovme “ then was 110; now we employ 257 persons. You can s 
that we are, by definition, a small business. 

But we are an aggressive small business. We are determined 
grow and to prosper by our own efforts and ingenuity. Our princip: 
business is the manufacture and sale of Nelson stud welding guns an 
studs. Nelson stud welding was a war-born process involving |! 
split-second joining of a metal stud to a metal plate by means of a 
welding. A tremendous amount of engineering and sales effort | 
been required to create peacetime markets for our products, in 
face of established competitive methods. 


Like many other small businesses, however, we are not afraid o! 


competition, big or little, established or new. Nor are we afraid 0 
adapting our operations to Government regulation and_ taxati 
necessary for defense—so long as these controls and taxes are equit: ib 
We submit that the present excess-profits-tax law js not equit: 
to many small businesses. This act requires that they—and we p 
an excess-profits tax on earnings that are not excess but are, in reality 
normal profits. 
We discussed this problem with independent tax consultants a! 


economists. We became convinced that many small businesses so 
important to the backbone of America—could be stifled by a tax bur- 


den, over and above that intended by Congress. 

Convinced of this, we sought and, I believe, found two solutions 
solutions that would remove inequities not only for ourselves 
also for many other businesses. In other words, our proposals 


not geared for one isolated hardship case. Nor are they intended to 


give small businesses a special privilege. Rather they would prot 
small enterprises from special injury by the very Government 
spends millions to aid and encourage them. 


<3 
Wwe 


would, as I understand it, unless an amendment is made, lose ¢}, 
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The technical language and operation of these proposals are set 
forth in the brief which is attached to your copy of my statement. 

[ said that the present tax law requires us to pay excess-profits 
taxes On earnings that are in reality normal. Relief provisions of the 
act were designed to prevent normal earnings from being considered 
excess profits. These provisions allow a credit based on a “fair rate 
of return’”’ on the ‘‘adjusted basis of assets.”’ 

However, a careful analysis shows that these provisions do not 
correct Obvious inequities in situations such as ours. I should like to 
discuss the way both the ‘‘fair rate of return” and the ‘adjusted basis 
of assets’ provisions fail to correct the inequities for many small 
businesses. 

| must, of course, talk of my own company as an illustration, since 
it is the one with which I am most familiar. But I am sure that you 
will see how the same circumstances apply to numerous small con- 
cerns, probably some you know of yourselves. 

On the matter of “fair rate of return.” There is that situation in 
which a specialized small business is lumped with a group of mass 
output companies for the calculation of this ‘fair rate of return’ on 
itsassets. The act provides that earnings of our company be based on 
those of industries classified as groups 33 and 34 in the Standard 
ndustrial Classification Manual. These groups are primary and 
fabricated metal producers. They comprise a heterogeneous array 
of companies with which ours has little in common—blast furnaces, 
foundries, rolling mills, safes and vaults, and plumbing fixtures. 
They produce standardized goods and, because of that, create little 
value in the process of manufacture. 

Our business is a highly specialized field. We create a high value in 
manufacture because our products are individually tailored and 
engineered for each customer’s application. Our products are not 
shelf goods and cannot be bought from catalogs. Each sale must be 
preceded by most detailed technical studies and analyses of the 
customer’s problem. Our products are then engineered into specific 

This obviously results in a high value, added by manufacture. 
Authoritative studies show that the greater the value added by 

nufacture, the greater the margin of profit. We cite references to 
those proofs in our study made available to the staff of the Joint 
Committee on Internal Revenue Taxation. 

rom these studies, one basic conclusion can be drawn: 

The fair rate of return permitted under EPT should be adjusted 
to provide for wide variances in the value added by the manufacturer 

How would this affect small business? As a rule, it is the small 
manufacturer who uses special skills, gives extra attention to details, 
makes specific designs for individual needs to sell his product, rather 
than utilizing a high degree of mechanization, uniformity, and large- 
scale operations of large enterprises. With this “tailored fitting’’ 
they can compete not only among themselves but with manufacturers 
operating on a larger but more impersonal scale. 

These ‘special techniques mean a relatively high ‘‘value added” for 
the output of small concerns. And society has shown its willingness 
to pay a fair price for the added contribution. It’s as simple as the 
extra price you may pay for having a suit tailored to your individual 
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measurements rather than buying one mass-produced on “dummy” 
models. 


In justice, therefore, this unique contribution of small business 


should be recognized in determining for them a fair and reasonable 


rate of return on assets. 

Senator Mintuikin. Would you apply the same rule to tailors? 

Mr. Gregory. Well, I suppose you could; yes, sir. 

Let me give you an example, Senator: The Treasury Department 
has ruled that 13.8 percent is a fair rate of return for companies in 
groups 33 and 34 with which our company is lumped. But. the 
‘value added” ratio of these groups is only 46.2 percent, while 
comparable figure for our own company is 77.5 percent. Our studies 
show many other companies are in the same fix. 

It is manifestly unfair and unjust to include our company and other 
small specialty businesses in with a motley array of standardized, 
mature industries which create relatively so much less value than we 
do. 

This group 33 and 34 is a group of 10 percent of the industry in 
America. 

As I have pointed out, the earnings rate should be proportionate 
to the value added by manufacture, but under present law, obviously 
we, and others like us, will find our allowable rate of return ‘cut ty n 
to the rate of the standardized producer who adds considerably less 
value to his product. We will have earnings that should be “norma!’ 
taxed as ‘‘excess profits.”’ 

A suggested amendment providing an equitable adjustment 0! 
rate of return is included in our brief. It bas the added advantage o! 
simplicity in computation and administration. 

Now I will turn to the problem of ‘adjusted basis of assets 
Although this may not have quite the broad application of the first 
point, a glaring inequity does exist. 

The act provides that normal earnirigs should be measured by a fait 
rate of return on the adjusted basis of our assets. And there, gentle- 
men, is the “catch.” Our company’s most valuable assets—our 
patents—have no book value. 

Let me explain why. Morton Gregory Corp. was formed in 1948 
and purchased the assets of the Nelson Stud Welding Business. As 
part of the purchase agreement, payment for patents, applications 
trade-marks, and inventions is spread over 12 years. Payment ts 
25 percent of the business done with a minimum annual payment of 
$25,000. At the time, this appeared eminently fair to seller and to 
buyer. But, as a result, these valuable assets—now being used to 
create earnings taxable earnings, if you please—have no valuation 
when computing our “adjusted basis of assets.’’ 

Over the life of this agreement we expect to pay more than $2 
million. If we had paid that amount in a lump sum 

Senator Kerr. For those assets. 

Mr. Grecory. That is right, sir. ; 

Senator Kerr. Under which law you cannot give any value to in 
setting up your base if you use this adjusted basis of assets. 

Mr. Grecory. That is what I am talking about, Senator, yes. 

If we had paid that amount in a lump sum, rather than on this 
deferred basis—and the deferred basis was the only thing I could a 
ford at that time—these assets would be admitted in the computa- 
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tions required for tax purposes. You can easily see that unless the 
law is amended to permit a fair valuation of these assets, our company, 
and others with similar arrangements, will suffer from the accidental 
nature of a negotiation. 

Senator Kerr. In other words, if you do not seek specifically a 
provision that would let you use their estimated fair value but one 
which would permit vou to use an accurate estimate of what they would 
actually cost you 

Mr. Grecory. That is right, Senator, and we are proposing an 
amendment as part of this brief 

Senator Kerr. Yes. 

Mr. Grecory. That will take care of that. 

Now, as I say, we have a small company and we plan a rapid growth 
in the next 2 or 3 years. Like the other men have said, this expansion 
requires capital. Elimination of the two inequities which I have 
discussed will remove the unnecessary and unintentional limitations 
on our ability to secure capital and credit. 

We do not seek special benefits. We seek only to see small business 
relieved of special injury. 

Thank vou for permitting me to appear before you. 

I will present this for the record. 

Senator Miturkin. The entire document will be made part of 
record, 

The document referred to follows:) 


[InNequiry oF Excess Prorits Tax Act or 1950 on NEw SMALL GROWING 
BUSINESS 


(Submitted by Morton Gregory Corp., Lorain. Ohio 


SUMMARY 


1 


Morton Gregory Corp., formed in 1948 and employing 
s stud welding equipment. 

The stud welding process was acquired from the patentee o1 
ded 2% percent of the gross income received for 12 vears a 

tents, patent applications, trade-marks and inventions. This ty] 
agreement was completely overlooked in wording the 1950 statute 

The relief provisions of the Excess Profits Tax Ac 1950 a 
fit to this company. 

|. The company’s most valuable asset (its patents), for whic 
and will pay substantial amounts, does not have an ‘‘adjusted basis,’ 
by the Internal Revenue Code. 

5. In determining the rate of return, the Bureau of Internal Revenue classifie 
company with a motley array of unrelated industries whose value added by 
anufacture is 46.2 percent of the value shipped. 

6. The stud-welding business, being of a highly specialized nature, requires 
great emphasis on technical assistance and engineering service to customers, and 
s value added by manufacture is consequently 77.5 percent. 

7. A company with a high value added percentage tends to create more value 
he process of manufacture than a company with a lower ratio and for that 

ason is entitled to a higher rate of return. 

8. Under the present act and its so-called relief provisions, Morton Gregory 
rp. will be required to pay excess profits taxes at the maximum rate on earnings 

h are in reality normal. 

%. Unless relief can be given, the future growth of this small company is ex- 

tremely doubtful because of the financing problem created by the Excess Profits 

Tax Act. 

10. Amendments are suggested which will equitably face the realities of this 
em and which will afford some relief from this extremely serious tax burden. 


re 
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HISTORY 


Morton Gregory Corp. was incorporated in January of 1948. Its principal 
business is the manufacture and sale of stud-welding guns, control mechanisms, 
parts and studs. Stud welding is a war-born process developed in 1940 where}, 
a metal stud is joined to a metal plate by means of arc welding. The gun hol 
the stud in place and, together with the control mechanism, determines the tim, 
and pressure necessary for a correct are weld. The process being relatively n 
required a tremendous amount of engineering and sales effort to develop markets 
for the product. 

Morton Gregory Corp. acquired its stud-welding business in 1948 from t} 
patentee, Ted Nelson, for $484,100, plus 24 percent of the gross income receiv: 
from the business for 12 years with a minimum annual guarantee of $25,000 
The $484,100 covered inventories, plant, and equipment, while the 2% per 
cent of the gross income covered patents, patent applications, trade-marks a1 
inventions. 

The development of markets and the creation of demand required a complet 
revitalization and reorganization of the company’s commercial development 
program, the setting up of market research and sales programs, and particular!) 
the institution of a program of engineering and development work, whereby th: 
utility and economy of the Nelson stud-welding process could be demonstrat: 
and sold to prospective customers. It should be emphasized that in meeting t! 
competition in peacetime markets stud-welding equipment has not sold itself 
Markets for the company’s products have been created only by the most extensiv« 
sales efforts on the part of the company. The Nelson business is of a specialty ty px 
requiring a high, fixed overhead resulting from the large technical and engineering 
staff which must be employed in order to carry on the engineering service essential! 
to selling. This engineering service means the task of educating potential users 
in what the Nelson process is and what it can do; the analysis of mechanical 
applications; the complete design and engineering of the end product and its 
methods of manufacture; the preparation of cost estimates; and the indoetrinatior 
in operating know-how. 

The task of organizing and training to provide this engineering service, of market 
research to determine in what industries the potential market lay, of distributio: 
analysis to find out through what channels potential customers bought, and of 
finding out how best to promote sales to these markets was time consuming and 
costly. In view of the fact that the stud-welding process was still new and uw 
proven in peacetime there were no precedents upon which to judge the correct 
of decisions made. As a consequence, for the 2 years from the spring of 1948 to 
the spring of 1950, the policies determined, methods employed and decisio1 
rendered had to be to a large extent based on trial and error, cut and fit. T! 
results began to show up in sales figures in the late spring of 1950. The 3 mont}! 
of May, June, and Julv 1950 showed a sales gain of over 15 percent over tl 
comparable months of 1949. These figures are pre-Korea, since the manufa 
turing cycle was at that time 4 to 6 weeks and July shipments would reflect 
pre-Korea orders. 

Sales for the 4 months of January through April 1951, showed an increase « 
84.6 percent over the corresponding period of 1950. This compares with ar 
increase of 28.6 percent over the same period in the Federal Reserve Board Ind 
of Durable Manufactures. In other words the company’s growth was three tim 
what might be expected to result from improved business conditions or from t! 
defense effort. This increase in the company’s sales over and above what ma\ 


be expected as a result of the Korean War is actually the result of engineering 
Nelson stud welding into the products of industry and the 2 vears of planning, 


organization, and sales development work which culminated in this result. That 


this is true is evidenced by the fact that as late as April 1951, only 23 percent of 


all orders received were defense rated. Shipments were, of course, considerably 
under this percentage figure. 
EFFECT OF PRESENT TAX LAW, INCLUDING RELIEF PROVISIONS 


Under the Excess Profits Tax Act of 1950 Morton Gregory Corp. will be requir 
to pay taxes at the maximum rate prescribed under the act on profits which ar 
substantially normal in that these earnings were anticipated as peacetime result 
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from the commercial development program pursued by the company in the years 
1948, 1949, and 1950. 


; The act attempts to provide for relief in cases such as this by allowing the 
; taxpayer to use as a credit an amount based upon what is supposed to be a fair 
i return on the “adjusted basis’ of its assets as of the first day of its first excess- 


profits-tax year. The inequity of any such method of providing relief in the case 
of Morton Gregory Corp., however, is due to two very salient facts, namely: 

1. Its most valuable asset (its patents), for which it has paid and will pay 
very substantial amounts, does not have an ‘‘adjusted basis,’’ as defined by 
the Internal Revenue Code, which reflects the entire amount which has been 

: paid and will be paid for these patents, and 

f 2. The fair rate of return on its assets, as provided by the existing statute, 
is not in anywise indicative of a reasonable rate of return for a corporation 
in a business such as that engaged in by Morton Gregory Corp. 


RECOMMENDED REMEDY WITH RESPECT TO “ADJUSTED BASIS’? OF ASSETS 


\s has been previously stated when Morton Gregory Corp. purchased the as- 

4 sets of the business, payment for the patents, etc., was to be made over a period 

of 12 years at the rate of 2'4 percent of the gross business done. Hence, this 

most valuable asset has no ‘“‘adjusted basis’’ as that term is defined by the In- 

ternal Revenue Code. Based on actual business experiences since the com- 

nencement of business, it is now possible to place a fair valuation on these 
valuable assets, which have no “adjusted basis’’ under the code. 

Therefore, the following proposed amendment to section 442 (f) of the Excess 
Profits Tax Act of 1950 is respectfully submitted. 

‘‘Effective with respect to taxable years ending June 30, 1950, section 442 (f) 
of the Internal Revenue Code is hereby amended by adding thereto the following: 
“Provided, however, that if upon the date as to which the computation is made 
the taxpayer is the owner of as asset or assets (other than inadmissible assets) 
and the amount of the payment therefor or cost thereof, or any part, hereof, is 
contingent upon an event or events to take place after said date, then the ad- 

, justed basis of such property shall include an amount equal to the present value 
A on said date of the anticipated payments, or the said asset or assets shall be taken 
3 into account at their fair market value, whichever is the high amount.’ ” 


RECOMMENDED REMEDY WITH RESPECT TO INDUSTRY RATE OF RETURN 


In determining the rate of return to be applied to the asset base, the Bureau 
of Internal Revenue is basing its determination upon the earnings of manufac- 
turing companies classified in groups 33 and 34 of the Standard Industrial Man- 
ual. Group 33, primary metal products, and group 34, fabricated metal prod- 
icts, together comprise no less than 48 different industries making up 11.25 per- 
cent of the value added by all manufacturing in the United States. In other 

rds, Morton Gregory Corp. is being compared with a segment of the manufac- 

ng economy that is more than one-tenth of the total, compared with a motley 
rray of industries that have no relation or a very remote relationship to the 
uusiness of the company. It is submitted that use of such a comprehensive 
grouping of industries for rate of earnings determination is unfair and unrealistic, 

although under the present law it can be done. 

The 1947 Census of Manufactures prepared by the Department of Commerce 
compiles the value added by manufacture for each standard industrial classifica- 
tion. The census defines the term as follows: 

Value added by manufacture is calculated by subtracting the cost of ma- 
terials, supplies, containers, fuel, purchased electric energy, and contract work 

from the total value of shipments.” 

The census goes on to describe the significance of value added by manufacture 
as follows: 

‘In that it approximates the value created in the process of manufacture, value 
added provides the most satisfactory measure of the relative economic importance 
of given industries available in the census of manufacture.” 

; It follows from the above statement by the Bureau of the Census, Department 
f Commerce, that an industry which has a high ratio of value added to value 


— 
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of shipments creates more value in the process of manufacture. Such an indu ; 
try would be expected to earn more per dollar of sales or per dollar of assets tha ; 
an industry with a low ratio of value added. The same reasoning applies to a 
individual company, for a company with a high value added ratio tends to creat . 
more value in the process of manufacture than a company with a lower rat F 
and for that reason is entitled to a higher rate of return. } 
In the case of group 33, primary metal products and group 34, fabricated m¢ P 
products, the two groups used by the Bureau of Internal Revenue in computi : 
the rate of return applicable to Morton Gregory Corp., the value added as ' 
percentage of the value shipped is 46.2 percent. ; 
In earlier paragraphs the highly specialized nature of the Nelson stud weldi: 
business was developed in some detail. It was pointed out that in the creat 
of markets where none had previously existed the company relied upon a te: ; 
nical and engineering approach. The result of this approach has been : 
creation of high value in the process of manufacture In the fiseal vear end 
April 30, 1951, the ratio of value added by manufacture to value shipped r 
77.5 percent. E 
It is submitted that to group Morton Gregory Corp. with its value ad ; 
ratio of 77.5 percent with a heterogeneous grouping of the metal industries | 3 
value added ratio is 46.2 percent is manifestly inappropriate and unjust. | FE 
the rate of return is related to value received, an assumption axiomatic 2 
competitive economy, certainly the base upon which the rate of return is ¢ 
puted should be adjusted to compensate for the higher value. g 
Therefore, the company respectfully submits the following amendment 
section 447 (b) of the Excess Profits Tax Act of 1950: : 
“Effective with respect to taxable vears ending after June 30, 1950, sectio 
147 (b) of the Internal Revenue Code is hereby amended by adding thereto 
following: ‘Where the rate of the value added by manufacture (as defined F 
Statistics by Industry: Census of Manufactures: 1947, vol. II, p. 18) in the casi 
of any taxpayer for its first taxable vear under this title exceeds the averag 
the rate of such value added by manufacture of its industry classification as 5 
reflected by the 1947 Census of Manufactures by more than 10 percent, then thi E 
industry base period rate of return applicable to such taxpayer shall be increased : 
in the same ratio as the said rate of value added by manufacture of such taxpayer P 


for its first taxable vear under this title bears to the said average of the rate of 
such value added by manufacture of such industry classification for 1947’. ” 





RELEVANCE OF VALUE ADDED BY MANUFACTURE AS A MEASURE OF VA 
CREATED AND CONTRIBUTION TO SOCIETY AND AS AN INDEX OF A JUSTIFIAI 


RATE OF RETURN ON ASSETS 


By Theodore N. Beckman, B. Se., M. A., Ph. D., professor of business org 
ization, The Ohio State University and consulting economist 


The concept of value added by manufacture has long been accepted by ecor J 
mists and statisticians as fundamentally valid and useful in the conduct 
research in the social sciences. It is given concrete expression by the Bureau « 
the Census of the United States Department of Commerce by the followin 
definition: 

“Value added by manufacture is calculated by subtracting the cost of ma- 
terials, supplies, and containers, fuel, purchased electric energy, and contract 
work from the total value of shipments.” ! 


IMPORTANCE AS A MEASURE OF VALUE CREATED 


That value added by manufacture is a significant measure of value created 
and hence of the economic contribution made to society can be gleaned from 
following statement on this score made by the Bureau of the Census: 

“In that it approximates the value created in the process of manufact 
value added provides the most satisfactory measure of the relative importance of gr 


industries available in the Census of Manufactures.’’? [Emphasis supplied. | 
1Census of Manufactures: 1947, vol. II, Statistics by Industry, U. 8. Government Printing O!! f 
Washington, 1949, p. 18. By 
2 Ibid. a 
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IMPORTANCE IN GAGING RATE OF RETURN 


It follows, therefore, that an industry that has a high value added ratio (per- 
centage of the value added to value of shipments or net sales) creates more value 
in the process of manufacture than one with a lower ratio. Such an industry 
would, therefore, be expected to earn more per dollar of sales, or in terms of any 
other base as per dollar of assets employed, than an industry with a lower value 
added ratio, so long as it is assumed that the rate of return is, in a fairly competi- 
tive economy, related to value received, which is almost axiomatic. The same 
resaoning applies to an individual company. A company with a high value added 
ratio, unless it is extremely inefficient and lack of competition makes such in- 
efficiency possible, tends to create more value in the process of manufacture than 
a company with a lower ratio and, for that reason, should be entitled to a higher 

ate of return. 

Expressions to that effect may be found in writings arising out of work in con- 
nection with the renegotiation law in effect during World War II, as can be seen 
from the following quetation taken from a most comprehensive study by a man 
with considerable experience with such work: 

“Let us examine another group of factors considered in determining the profit 
rate to be allowed, namely, (1) complexity of produc tion technique, (2) degree of 
integration, and (3) value added by contractor.’ * * 

‘A firm which mainly assembled and marketed components or materials pur- 
chased outside or furnished by the Government would normally receive a lower 
profit rate than one which added more value through its own operations. This 
was one of the first factors constde red in evolving an allowable profit rate.’’ 3 {kim- 
phasis supplied. ] 

In commenting on a given point in the Renegotiation Act of 1951, section 103, 
dealing with definitions, a leading service contains the following statement: 

‘The character of the contractor’s business is an important consideration in the 
determination of excess profits, since manufacturing contributions varies with the 
nature of the product and the degree of skill and precision required by the work. 
hag greater the manufacturing contribution of the contractor, the greater should 


be the margin of profit. A greater part of the ultimate value of the product is 
contributed by a contractor who performs a large proportior 1 of the aie directly 
than by one who merely assembles the product.” *  * ‘ 


PROOF OF VALIDITY OF THE VALUE ADDED THEORY IN RELATION TO RATE OF RETURN 


In order to test the validity of the basic theory that value added is a satisfactory 
measure of value created in the process of manufacture and the logical assumption 
that a higher rate of return should therefore accompany a higher value added 
ratio, pertinent data were collected with respect to certain industry classifications 
that are relevant to the specific company involved in the matter. In table 
are presented the value of products shipped and the value added by manufacture 
for each of the 48 industries comprising the Standard Industrial Classification 
Major Industry Groups 33 and 34. As shown under Sources, the data for the 
table were obtained for the year 1947 from the census of manufactures and that is 
the only year of the base period 1946-49 for which such data are available. 

It will be noted from the date in table 1 that the value added by manufacture 
for the year 1947 by all 48 industries making up major groups 33 and 34 was 
16.18 percent and that these industries made up 11.25 percent of all manufacturing 
in the United States in terms of value added. According to the tentative rates 
of return promulgated by the Treasury Department for purposes of application 
under the excess-profits-tax law, the rate of return on assets for these groups for 
the same year (1947 )was 15.4 percent. 


. homas B. Worsley, Wartime Economic Stabilization and the Efficiency of Government Procurement 
lished by the N; ational Security Resources Beard, U.S. Government Printing Office: Washington, 1949, 


nD MR] 
p. 281 


‘Commerce Clearing House, Inc., in Government Contracts Reporter (30,177 
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TABLE 1.—Value of products shipped and value added by manufacture, United 
> 


States, 1947—-Major Groups 33 and 34 (except ordnance, machinery, and tran 
portation equipment) 
{In thousands of dollars] 


Value add 
by manu 
ture 


Value of prod- 


Census of manufactures industry classification 28 
. ucts shipped 


Major Group 33—Primary metal products | 
Blast furnaces $1, 713, 945 | 
Electrometallurgical products 904 
Steel foundries 094 
Gray-iron foundries : 671 
Malleable-iron foundries 400 | 
Primary zine ; 996 
Primary aluminum iS: , 010 
Secondary nonferrous metals 24, 027 
Copper rolling and drawing i 3 658 
Aluminum rolling and drawing 766 
Nonferrous metal rolling 090 
Nonferrous foundries 562, 137 
Iron and steel forgings 370, 097 | 
Wire drawing , 095 
Welded and heavy riveted pipe , 875 


Primary metal industries ! s : , 663 
Total_. . aii ass — . , 428 


Value added, percent of value shipped he 
Major Group 34— Fabricated metal products 
rin cans and other tinware 
Cutlery 
Edge tools 
Tools for cutlery and edge tools 
Hand tools ! 
Files 
Hand saws and hand blades 
Hardward ! 
Metal plumbing fixtures and fittings 
Oil burners 
Heating and cooking apparatus ! 
Structural and ornamental products 
Metal doors, sash and trim 
Boiler-shop products 
Sheet-metal work... _- ; 
Vitreous-enameled products 
Metal stampings 
Enameling and lacquering 
Galvanizing 
Engraving on metal 
Plating and polishing 
Lighting fixtures 
Nails and spikes 
W irework,! 
Metal barrels, drums, and pails 
Safes and vaults 
Steel springs 
Bolts, nuts, washers, and rivets 
Screw-machine products 
Collapsible tubes 
Metal foil 
Fabricated metal products ! 


Total, Group 34 


Value added, percent of value shipped 
Total Major Groups 33 and 34 
Value added, percent of value shipped 


1 Not elsewhere classified. 


Source: Census of Manufactures: 1947, volume II, Statistics by Industry, U. S. Government Print 
Office, Washington: 1949, pages 529-35 

Since the value of products shipped is not given by the census for industry groups but only by individ 
industry classifications, it was necessary to prepare this tabulation in order to obtain a total for the indust 
covered under Groups 33 and 34 in appendix A (tentative rates of return) by the Bureau of Internal Revs 

As the total value added by all manufacturing establishments in the United States in 1947 
$74,425,825,000, the industries covered in this tabulation represented 11.25 percent of all manufacturi! 

value added ($8,373,205,000 divided by $74,425,825,000). 
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An attempt was then made to secure data on the screw machine products 
industry (Standard Industrial Classification 3495) of which the interested company 
is a member, but such data are not available on rates of return on assets. By per- 
sonal contact, through a representative, with the Statistical Division of the Bureau 
of Internal Revenue in Washington and with the cooperation of its personnel it 
was possible to obtain the necessary data for a subdivision of Major Groups 33 ane 
34, known as Industry Classification 349, in which belongs the screw machind 
products industry (3495). As the Bureau of Internal Revenue classification is 
somewhat different from that included in the Standard Industrial Classification 
Manual under the same number designation, the detailed composition of this 
industry classification as used by the Bureau of Internal Revenue is presented in 
table 2. By following closely this detailed composition of Industry 349 it was 
possible to compile data on value of shipments and value added, respectively 
from the Census of Manufactures for the year 1947 for the identical parts of this 
industry classification. The results are presented in table 3, which show that the 
value added for Industry 349 was 54.15 percent compared with 46.18 percent for 
major groups 33 and 34, or 17.26 percent higher. If the comparison is made wit! 
the value added of Major Groups 33 and 34 exclusive of the industries covered 
by 349, which amounted to 41.66 percent, then the value added by Industry 349 
was 29.98 percent higher (54.15 divided by 41.66, less 100 


Taste 2.—Excerpts from instructions for coding industrial activity, Statisti: 
Division, Department of Internal Revenue— Major Groups 38 and 34—Iron, st 
and products 


349 OTHER IRON AND STEEL PRODUCTS (NOT FALLING WITHIN THE SUCCEEDIN 
MAJOR GROUPS) INCLUDING METAL STAMPING, FOUNDRY, AND WIRE PRODUCTS 


Iron and steel foundry products: 
Gray-iron and semisteel castings 
Malleable-iron castings 
Steel castings 
Cast-iron pipe and fittings 
Wire products (made from purchased wire): 
Wire drawing (from iron, steel, or nonferro 
Nails and spikes 
Wirework not elsewhere classified: 
Animals traps 
Barbed wire 
Baskets and trays 
Cable and wire, not insulated 
Cages 
Concerete-reinforcing wire 
Fencing wire 
Kitchen wire goods 
Springs, wire (except complete bed springs 
Tire chains 
Welding wire 
Wire cloth and netting 
Metal stamping and coating: 
Vitreous-enameled products: 
Kitchen, household, and hospita! utensils 
Refrigerator, stove, and washing-machine parts 
Table tops 
Automobile stampings 
Stamped and pressed metal products: 
Bottle and jar crowns and screw caps (metal 
Bottle caps and tops (metal) 
Cans, ash and garbage 
Pails and pans 
Perforated metal 
Metal stamping and spinning combined (ferrous 
Enameling, japanning, and lacquering of metal products 
Galvanizing and other coating: 
Coating with aluminum, lead, zinc, ete. 
Retinning cans and utensils 
Rust-proofing on metals 


- 
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Miscellaneous iron and steel products: 
Bolts, nuts, washers, and rivets: 
Lock washers, plain washers 
Turnbuckles and toggle bolts 
Iron and steel forgings (not made in rolling mills): 
Anchors 
Anvils 
Axles 
Car wheels 
Chains (except bicycle and motoreycle drive chains) 
Drop forgings 
Forged parts for automotive equipment, machinery, and railway equip 
ment 
Frogs 
Railway switches (forged) 
Wrought pipes, welded and heavy riveted: conduit, wrought welded 
Steel springs: 
Coiled flat springs 
Leaf springs 
Serew-machine products and wood screws: Screws (ferrous and nonferrous) : 
Cap, set, wood 
Steel barrels, kegs, and drums: Cans (except tin cans) made of stamped and 
pressed metals 
Safes and vaults: 
Safe-deposit boxes and chests 
Locks (except time locks): Safe, vault 
Vault doors and linings 
Iron and steel products, not elsewhere Classified: 
Boxes, metal (other than tin) 
Cold-rolled strip and sheets 
Annealing, heat treating, tempering, and hardening of steel for the trade 


TABLE 3 Value of products shipped and value added by manufacture—United 
States: 1947—Bureau of Internal Revenue Industry Classification 349 


[In thousands of dollars] 


Value of Value added 
manufactures industry classification products to 
shipped manufacture 


$413, 094 $267, 2 
1, 172, 671 732, 
184, 400 21, 
912, 095 314, 7 
30, 038 15, 
464, 625 266, 
74, 382 45 
1, 164, 299 642, 
¥ 23, 868 16, 63 
i izing 27, 111 15 
Plating and polishing 176, 492 25 
Bolts, nuts, washers, ivet 463, 752 QRS, 
Iron and steel forgings (not made in rolling mill 370, 097 
Welded and heavy riveted pi 218, 875 go 
Steel springs 92, 646 45, 
Screw machine products 220, 542 143, 
Metal barrels, drums, and pail 173, 060 (4, 
Safes and vaults 29, 216 
Primary metal products 339, 663 
Total 6, 550, 926 


Value added, percent of value shipped 

Value added, Industry 349 to value added, major groups 33 and 34: 54.15 
46.18 percent ~ 

Value added, Industry 349 to value added, major groups 33 and 34, exclusive 
of Industry 349: 54.15 + 41.66 percent 


Not elsewhere classified 


Source: Basic data taken from Census of Manufactures: 1947, volume II, Statistics by Industry, U. 5 
Government Printing Office, Washington: 1949. Specific classifications chosen from the Census of Manu- 
factures to correspond to subdivisions used by Bureau of Internal Revenue for its Industry Classification 349. 
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In line with the theory about value added and the assumption that a higher 
rate of return should accompany a higher value added ratio, it stands to reason 
; that the rate of return in Industry 349 should be higher than for Major Groups 33 
} and 34. That such was actually the case is indicated by the data shown in table 4. 
From these data it will be noted that the sum of the aggregate net income before 
taxes and the aggregate interest deductions in 1947 amounted to $555,277,000 and 
the total assets at the end of the vear aggregated $2,747,891,000, making a return 
on net assets of 20.21 percent ($555,277,000 divided by $2,747,891,000), compared 
with a net return for Major Groups 33 and 34 for the same year of only 15.4 
percent. Thus the return on assets for Industry 349 was 31.21 percent higher 


than for Major Groups 33 and 34 (20.21 percent divided by 15.4 percent, less 100 




















TABLE 4. Pertinent data bearing on rate of return on assets of 


349 for the years 1946 and 194; 






All returns 






With net With no \ ! t W 


Income 


Number of returns 


Total assets 1, 960, 185 $24, 020 1, 960, DS $24, 020 
Interest paid 5, OAT 2, 544 », 534 2, 482 
Net income before taxes S57, 755 2(43, 957 1, 459 42, 654) 
Gross sales 3, 042, 499 475, 285 TOR $67. (x 


Gross receipts [rom operation 








Number of returns 






Total assets 2, 615, 567 132, 324 2, 615, 567 132, 324 
Interest paid 9, 140 1. 509 9 073 1. 464 
! Net income before taxes 562, 466 2(17, 838 557. Oe 16, 68 
: Gross sales 4,524, 720 197, 108 4,491,414 191, 907 


Gross receipts from operation 25, 479 3, SOY 












All figures except those which show number of returns are rounded to th 
2 Figures in parentheses connote a deficit 
Source: From the Washington Records of the Bureau of Internal Rever 


ue 
u 















There is every reason to believe that the rate of return was still higher for in- 
lustry 3495 (screw machine products), which had in 1947 a value added ratio of 
65.23 percent. The data presented herein, therefore, fully corroborate the 
theory concerning value added and the assumption underlying a rate of return, 
not only commensurate with the higher value added ratio but one that is pro- 
gressively higher. Furthermore, and by the same token, they high light the 
unfairness and the inequity in applying to a company with a value added ratio 
of 77.5 percent a rate of return earned by an industry group having a value 
added ratio of only 46.18 percent. 








APPLICATION OF VALUE-ADDED THEORY 





TO SPECIFIC COMPANIES 
















As previously noted, there are no data now in possession of the Bureau of 
Internal Revenue that would make feasible a computation of rates of return on 
assets for industries classified in the four-digit categories. Such data are avail- 

3 able, however, for the three-digit classifications for the years 1946 and 1947 and 

k will soon also be available for the vear 1948 and probably in a few months also 

for the year 1949. It may thus be quite possible and practicable to compute 

the rates of return at least for the three-digit groups of industries. Until that 
is done, and perhaps regardless of that, it may be best to compute such rates of 
return for a specific company in the light of its own experience 

According to the data presented in table 5, during the third year of its opera- 
tion when it presumably had attained a more or less level of normal operation 
in this regard (covering the fiscal year ended April 30, 1951), the Morton Gregory 

Corp. had a value-added ratio or percentage of 77.51. To apply tosuch a com- 

pany a rate of return characteristic of a group of industries 














major groups 33 
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and 34) with a value-added ratio of 46.18 percent borders on the ridiculous. 
lo a lesser extent it is also objectionable to apply to it a rate of return character- 
istic of Industry 349 with a value-added ratio of only 54.15 percent. i As 
that 
TaBLE 5.—Value added by manufacture, Nelson Stud Welding Division onl: oper 
Morton Gregory Corp. (fiscal years ending Apr. 30, 1949, 1950, 1951) desig 
Ps : f fittec 
! | : cond 
5 -ercent « ac 
Amounts | Net sales factu 
oe e adde 
mark 


year ending April 30, 1949 | | p In j 
Net sales $1, 717, 804 : 1 ju 
Less—Sales of purchased products and ferrules. _____- 160, 000 | _. recog 

tax | 

opere 
Material and containers . 378 ' feit t 
Less—Cost of purchased products and ferrules , 405 


1, 557, 804 


Se 
| , 973 
Supplies_. 28, 723 M 


Utilities | , 064 
530, 760 
Net value added by manufacture zi oe , 027, 044 | 


Fiscal year ending April 30, 1950 
Net sales ; , 680, 032 
Less—Sales of purchased products and ferrules ; 153, 073 


3 |. : M 
, 526, 959 ; 


Material and containers. a ‘ , ol us O 
Less—Cost of purchased products and ferrules 5 ; Ine 


TI 


Supplies 


Utilities : " O85 grow 
436, 018 equi 


Net value added by manufacture , 090, 941 | 71 port 


Aj 


2, 475, 208 New 


les of purchased products and ferrule 291, 831 


nding April 30, 1951 


for re 
lt 
War 
lt 


2, 183, 377 


1, 692, 424 


ter dated June 7, 1951 and signed R. J. Kilmer. 


The logical and sound thing to do would be to apply to the company the rate-of 
return characteristic of its own industry, which in this case is the screw machine 
products inudstry in the four-digit classification, or that of comparatives made up 
of companies similarly operating. In the absence of such data, the company 
own experience in relation to that of major industry groups 33 and 34 offers th 
best practical solution. By the simple process of applying this relationship to th« 
industry base-period rate through the use of a simple formula, the problem 
solved. This formula is as follows: 

Rate of retur 
applicable to 
company. 


Value added by company _, Rate of return for indus- 
Value added by groups 33 and 34 *~ try groups 33 and 34 


When this formula is translated by use of the necessary data, the results are 
follows: 
77 oe 


.51 percent ‘ 1 ‘ . 
I 167.84 percent X 13.8 percent '=23.16 percent 


46.18 percent 


Application of this formula is not only sound in theory. It is also logical and 
easily and readily administered to all companies that qualify for relief on grour 
provided by the law as amended. That it results at the same time in fair ar 
equitable treatment goes without question. 


e 


13.8 percent is the rate of return applicable to groups 33 and 34 as determined by the Treasury Depart- 


ut $s profits, 
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SPECIAL SIGNIFICANCE OF VALUE-ADDED ADJUSTMENT TO SMALL BUSINESSES 


As arule, small manufacturing corporations engage in processes and operations 
that may not be susceptible to a very high degree of mechanization and large-scale 
operation and which require special skills, extra attention to detail, specific 
designs for individual customer nee ds, and produc ts and service that are ‘‘tailor- 
fitted” to such needs in an engineering and production way. It is under such 
conditions that they can compete successfully among themselves and with manu- 
facturers operating on a large scale. All of these spell a relatively high value- 
added ratio for such small concerns and society, through expressions in the open 
market, has shown its willingness to pay a fair price for this added contribution. 
In justice, therefore, this unique contribution of small businesses should be given 
recognition in determining for them a fair and reasonable rate of return for normal 
tax purposes. Such a return must necessarily be adequate to insure continued 
operation of these small businesses, so essential to our economic system. It is 
felt that application of the formula suggested above will do just that, 

Senator MILLIKIN. Our next witness is Mr. Joseph McCloskey. 

Make yourself comfortable. 


STATEMENT OF JOSEPH McCLOSKEY, ARROW FOOD 
DISTRIBUTORS, INC. 


Mr. McCioskrey. My name is Joseph McCloskey. I am appearing 
as one of the organizers and secretary of Arrow Food Distributors, 
Inc. 

The story of Arrow Food Distributors is the story of a really small 
growth corporation. I believe its story will convince you of the in- 
equity of the provisions of the existing excess-profits-tax law to cor- 
portations 1n our situation. 

Arrow Food Distributors is a Louisiana corporation domiciled 
New Orleans. It is engaged in the wholesale distribution of frozen 
food products. 

It was organized by seven honorably discharged veterans of World 
War Il and began operations as of April 1, 1947. 

It could not have been organized prior to January 1, 1946, because 
of the service obligations of the incorporators. 

Its base pe ‘riod, therefore consists of only 33 instead of 48 months 
In those 33 months, though, its growth record has been as follows: 

In payroll an increase from $30,000 in the first 9 months of operation 
n 1947 to almost $110,000 for the 12 months of 1949, better than 
3% to 1. 

By 1950 the payroll had gone up to $150,000, and it will approximate 
$165,000 this year. 

| have broken down these figures on exhibit 1 which has been filed 
with you. 

They show clearly that the payroll for the second half of the 33 
months of operation was far in excess of 130 percent of the total pay- 
roll for the first half of the number of months in operation. 

Turning to gross receipts, we find an increase from $384,000 in the 
first 9 months of operation in 1947 to $1,600,000 for 1949; 1950 gross 
receipts were $65,000 in excess of $2 million and 1951 gross receipts 
should approximate 2'5 million. 

| have also broken down those figures on exhibit 2. They show that 
we are here again far in excess of the percentage increase In gross re- 
ceipts during the second half of our base period, which is the measure 

a’ growing corporation. 

Now, : a ave also previously furnished to each member of the com- 
mittee a memorandum to which I attached a graph. I believe that 
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this graph 1 is a very good illustration of the fact that we are a growing 
corporation. It is with the blue memorandum there, Senator. | 
shows that in 1947 there was a growth, but a very gradual growth 
during the organization period. 

In 1948, 1949, and 1950, however, you can see what our growth 
experience was up until the time of the hostilities in Korea. 

As the graph will show the outbreak of the Korean War had a very 
adverse effect on our business. 

Senator Miiurkin. How did that come about? 

Mr. McCioskey. The explanation for that, Senator, is that at that 
time consumers in general used their money to stock up on articles 
which were expected to be in short quantity, but because of limited 
freezer space, frozen foods were not among those articles, and becaus: 
the money was channeled off in other directions, the frozen food 
business suffered a slump. 

Senator MiLurkin. I notice it runs up pretty rapidly. 

Mr. MeCioskey. Well, it was only after that scare-buying period 
came to an end that we resumed our normal growtb pattern. 

We think that we are still going forward, as our 1950 and 195) 
experience shows. 

Senator Kerr. Are you retail or wholesale? 

Mr. McCrioskey. Wholesale distribution of frozen foods. 

Senator Kerr. Consisting of vegetables mainly? 

Mi. McCuoskery. Vegetables, orange juice, chickens, waffles that 
you put in your toaster. 

Senator Kerr. You have not got any samples of your wares here, 
have you? 

Mr. McCuosxey. No, sir, I do not have, Senator. I asked our 
president if he did not think we should bring some along. We think 
that our profits are certainly not in the language of the House report 
on the excess profits bill, higher than they would have been in th: 
absence of hostilities and a large military budget. 

On the contrary, because of this interference with our normal growth 
pattern, we earned $3,800 less in 1950 than we had in 1949, but 
nevertheless because the excess profits tax, as now written, prevents us 
from being recognized as a growing corporation, we are going to have 
to pay an excess profits tax for 1950 in an amount about equal to our 
loss in profits, and of course, that is going to be worse for 1951 and 
future years because for 1950 we compute only on a 6-month, rather 
than a 12-month basis. 

We believe that we have met all the yardsticks set up for determin- 
ing what is a growing corporation, except that we had not or were not 
in business prior to January 1, 1946. But when you remember that 
all seven of the incorporators of this concern were members of the 
armed services, it is pretty obvious we could not have organized prior 
to January 1, 1946. 

So, as a net result, an organization which makes $3,800 less in 1950 
because of military hostilities, has to pay an excess profits tax on almost 
the same amount, or a net difference in money for future development 
of a still expanding business, in the neighborhood of $7,500. 

We feel that this is an unfair penalty to impose on seven honorah!\ 
discharged veterans of World War II who were prevented from organ- 
izing prior to January 1, 1946, and who should be entitled to some 
time credit in the application of the excess-profits tax law. 
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We feel further that although the products handled by Arrow 
Food Distributors are technically not new products, the tremendous 
increase in the general distribution of frozen foods since the end of 
World War II, and the addition to the frozen food line of articles not 
previously = as frozen foods, are additional reasons why we 
should treated as a growing corporation. Otherwise, we are not 
going t » be able to stay in compe tition with the nonveterans whose 
onion were organized prior to January 1, 1946, and who have 
reflected the same growth in the increase in the frozen food business. 

The tax money they do not have to put out can be used directly 
in competition with us, and that is ‘ahs we think that relief now 
rather than at a later date is so important. 

We submit, therefore, that in view of the percentage increase in 
volume of sales and in payroll, which we have demonstrated, and also 
in view of the newness of the general distribution of frozen foods 
the excess profits tax law should be amended to permit us to use the 
alternative method of determining our excess profits tax credit, 
which is allowed to growing corporations. 

We have already furnished each member of the committee a full 
memorandum with respect to this, including a draft of a proposed 
amendment to accomplish the result. vn earnestly invite your 
tention and thorough consideration of 1 

Senator Miuturkixn. Thank you very much. 

(The documents referred to follow: 


at- 


Payroll records, Arrow Food Distributor S, In 


1947—9 months, Apr. 1—Dee. 31 

1948—First 6 months, Jan. 1—June 30 
Second 6 months, July I—Dee. 31 

1949—First 6 months, Jan. 1—June 30 
Second 6 months, July 1—Dee. 31 


SS 

360 

, 495 
13, 828 

_ 904 

For the 33 months of business beginning April 1, 1947, and ending 
31, 1949, the corporation thus had a total payroll of $213,075 

For the first half of this period, i. e., for 1645 months beginning April 1, 1947, 
and ending August 15, 1948, the pavroll amounted to $69,989 

For the second half, i. e., from August 16, 1948, to December 31, 1949, the 
roll amounted to $143,086. 

It is obvious, therefore, that the pay roll for the second half of the 33 mon 
luring which the corporation has been in business was 130 percent of the 
P avroll for the first half of the total number of months during which it 

gaged in business. 


December 


» pay- 


th 
Liils 
total 
was en- 


PAYROLL RECORDS SINCE 1949 


1950—First 6 months, Jan. 1—June 30 
Second 6 months, July 1-Dee. 31 
1951—First 6 months, Jan. 1—June 30 


Gross rece pts, Arrow Food Distributors, Ine 


1947—9 months, Apr. 1—Dee. 31 

1948—First 6 months, Jan. 1—June 30 . 
Second 6 months, July 1—Dee. 31 623, 35: 

1949—First 6 months, Jan. 1—June 30 792, 6 
Second 6 months, July 1- Dee. 31 893, 7 


For the first 33 months of business beginning April 1, 1947, and ending 
31, 1949, the corporation thus hs ad gross receipts of $3,175,529 

For the first half of this period, i. e., for 16!2 months beginning April 1, 1947, and 
nding August 15, 1948, the oTOss ates amounted to $1,003,814 

For the second half, i. e., from August 16, 1948, to December 31, 1949, tl 
gross receipts amounted to $2,171,715. 


December 


86141—51—pt. 3-24 
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From the above it is obvious that the gross receipts for the second half of t} 
33 months during which the corporation has been in business was 150 percent 
the total gross receipts for the first half of the total number of months duri 


On tl 
to use I 
in com] 





















which it was engaged in business. tax, if 8 
It wo 

GROSS RECEIPTS SINCE 1949 ing to 1 

not suf 

1950—First 6 months, Jan. 1—June 30__. : $1, 048, 122 Sala 
Second 6 months, July 1—Dee. 31- 1, O17, 654 hostilit: 
1951—First 6 months, Jan. 1—June 30__- a 1, 250, 622 before 1 
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MEMORANDUM SusMitreD BY ARRow Foop Disrrisvurors, Ine. 


Arrow Food Distributors, Inc., was formed by seven veterans of World War [| 
on April 3, 1947. The attached graph, (exhibit A), shows the continuous growth 



































of the corporation in volume of sales. The yearly profit, before taxes, is set out nically 
as follows: in a pe 
Nine months 1947, $487.01; year 1948, $24,015.18; year 1949, $50,970.18 prior t 
year 1950, $47,194.84. 1950 oO! 
The graph establishes that far from profiting from the outbreak of the Korea A su 
War, the corporation suffered a distinct falling off from the ordinary pattern permit 
growth which it had previously been evidencing, and did not begin its way ba of the 
toward a continuance of this growth pattern until the beginning of 1951. new co 
That is explained by the fact that, at the outbreak of the Korean War, consut rhis 
ers in general used their money to stock up on articles expected to be in short quar termin 
tity thereafter. Because of the limited freezer space, however. frozen foods wer growin 
not among the articles which were purchased in quantity at that time, and it was only ef 
only after a return to more normal buying habits that this corporation, as show: their b 
on the attached graph, began to resume the steady growth pattern previously growlL 
manifested. for col 
The net profit figures for 1949 and 1950 illustrate further the inequity in app!) lhe 
ing the Excess Profits Tax Act of 1950, as now written, to this corporation. L. 2 
In its report to the House on H. R. 9827, the Committee on Ways and Mea “Ba 
declared: period 
“One of the main objectives in imposing an excess profits tax is to reach Corpor in the 
profits which have been swollen by the increased tempo of the economy. An exc ceded 
profits tax selects for additional tax those corporations whose profits are hig! 1, 195 
than they wonld have been inthe absence of hostilities and a large military budg period 
As will be noted from the attached graph and the net profit figures set out ear 
hereinabove, the profits of this corporation for the year 1950 were not “higher t! e tf 
they would have been in the absence of hostilities and a large military budget the 
but were, in fact, actually lower than they had been in the previous vear. Decet 
The profits of this corporation are, therefore, those of one experiencing anu! 2 
usually rapid growth in payroll and gross receipts which, if not due to the sale of a 
technically ‘“‘new product,’’ are unquestionably the result of tremendous increas: I 
since the end of World War II inthe general distribution of frozen-food produ th 
and the addition to the line of frozen-food articles distributed during those years or 
of many products not so formerly packaged and distributed. 
However, because this corporation could not have been organized prior to Ja 
arv 1, 1946, because all of its incorporators were in the armed services, it cou 
not take advantage of the alternative method of computing its average base per 5 
net income in determining its excess-profit-tax credit which is afforded growing 
corporations under the Excess Profits Tax Act of 1950. s 
Instead, it is relegated to the unsatisfactory alternative of determining t! 
credit either on the basis of its income during the base period (during which thet 
was no income for 12 months in 1946 and 3 months in 1947), or by use of tl. | 


industry rate of return proclaimed by the Secretary of the Treasury for 1m 
corporations. 

Under either alternative this corporation’s excess-profits-tax credit will 
exceed the minimum $25,000 credit allowed under the act. As a result, althou; 
it has a smaller net profit in 1950 than in 1949, it will be subjected to the i 
position of an excess-profits tax on its 1950 operations. If its growth patter 
continues it will be subjected to an even greater excess-profits tax in subsequ 
years. 
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On the other hand, as a growing corporation this corporation would be entitled 
to use its excess-profits net income for 1949 as its average base period net income 
in computing its excess-profits-tax credit, with the result that its excess-profits 
tax, if any, would be negligible. 

it would thus seem apparent that the Excess Profits Tax Act of 1950, by provid- 
ing to this corporation only the alternative relief given to new corporations, does 
not sufficiently take into account the unusually rapid growth, expansion, and 
ievelopment of the business of distributing frozen foods since the cessation of 
hostilities of World War II, and by its designation of January 1, 1946, as the date 
before which a corporation must have been in business in order to avail itself of the 
alternative relief permitted to growing corporations, unjustly penalizes corpora- 
tions composed of veterans of World War II whose military service prevented them 
from incorporating a business prior to January 1, 1946. 

It is therefore submitted that there is a hiatus in the Excess Profits Tax Act of 
1950 as now written under which a technically new corporation, which has in fact 
the characteristics and meets the tests of a growing corporation, but cannot tech- 
nically qualify as such because its members, all veterans of World War II, were not 
in a position, on account of their military and naval service, to begin business 
prior to January 1, 1946, is subjected to the payment of an excess-profits tax for 
1950 on an amount of profit less than that earned in 1949. 

\ suggested amendment to the Excess Profits Tax Act of 1950, which would 
permit corporations such as Arrow Food Distributors, Ine., to avail themselves 
of the alternative relief provided to growing corporations, although technically a 

ew corporation, is set out hereunder. 

‘his proposed amendment continues in effect fundamental yardsticks for de- 
termination of the rate of growth required for use of the alternative basis for 
growing corporations now provided in the Excess Profits Tax Act of 1950. Its 
only effect is to permit a corporation composed of veterans who could not organize 
their business until after January 1, 1946, but who otherwise meet the test of a 
growing corporation, to use the alternative means provided to such corporations 
for computing their excess profits tax credit. 

Che proposed amendment is as follows: 

Amend Section 435 (b) to read as follows: 

“Base PERIOD.—As used in this subchapter the term ‘‘base period’’ means the 
period beginning January 1, 1946, and ending December 31, 1949, except that (1 

the case of a taxpayer whose first taxable vear under this subchapter was pre- 
ceded by a taxable year which ended after December 31, 1949, and before April 

1950, and which began before January 1, 1950, the term ‘‘ base period”’ means the 
neriod of 48 consecutive months ending with the close of su 

ar; and (2) in the case of a taxpaver entitled to the benefits of su etion (ee) 
he term ‘‘base period’’ means the period of months beginning with the first day 

the month on which the corporation commenced business, and ending with 
December 31, 1949.”’ 

2. Add to section 435 a new subsection reading as follows: 

AVERAGE Base PEriop Ner INcomME—ALTERNATIVE BASED ON GrRowWTH 

1) TAXPAYERS TO WHICH SUBSECTION APPLIES.—A taxpaver shall be entitled 
the benefits of this subsection even though it did not commence 
ore January 1, 1946, if 

A) (i) It began business prior to July 1, 1947; and 
(ii) Both at the time of its incorporation and at the 
taxable year under this subchapter, at least 70 per centum of its 

standing voting stock was owned by veterans of any of the branches of the 

Army or naval services of World War II who were separated from said 

service under conditions other than dishonorable; and 

iii) The total assets of the taxpayer as of December 31, 1949 (when 
added to the total assets for such day of all corporations with which the tax- 
payer has the privilege under section 141 of filing a consolidated returt 

ts first taxable year under this subchapter , determined under paragraph 

3), did not exceed $5,000,000; and 

(iv) The total payroll of the taxpayer (as determined under paragraph 

e) (4)) for the last half of the total number of months during which it was 

n business prior to the beginning of its first taxable vear ut > this sub- 

chapter is 130 per centum or more of its total payroll for the first half of the 


ch prece ling taxable 
+t 


SLNeSS 
Atl 


iforesaid total number of months, or the gross receipts of the taxpaver (as 
letermined under paragraph (e) (5)) for the last half of the aforesaid total 


number of months is 150 per centum or more of its gross receipts for the 
first half thereof. 
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“(B) (i) The taxpayers’ net sales for the period beginning January, 1 1950 
and ending June 30, 1950, when multiplied by two, equals or exceeds 150 
per centum of its average net sales for the first half of the total number oj 
months during which it was in business prior to the beginning of its firs 
taxable year under this subchapter; and 

‘“(ji) 40 per centum or more of the taxpayers’ net sales for the calenda; 
year 1950 is attributable to a product, or class of products (including a: 
article in which such product or class of products is the principal component 
and including any article which is a component of such product or class 0; 
products), of a kind not generally available to the public at any time prior to 
January 1, 1946, and 

“Gii) The amount of the taxpayer’s net sales which is attributable to s 
products or class of products for the first 12 months during which the taxpa 
was in business is 5 per centum or less of the amount of its net sales (as defi: 
in paragraph (e) (B) (iii) so attributable for the 12 months immediately p: 
to the beginning of its first taxable vear under this subchapter.”’ 

3. Amend the first sentence of section 435 (e) (2) to read as follows: 

“The average base period net income determined under this subsection a) 
subsection (ee) shall be determined as follows:” 

1. Amend the first paragraph of section 435 (e) (2) (G) to read as follows: 
“In the case of a taxpayer who is entitled to the benefits of this subsectio: 
subsection (ee) only under paragraph (1) (B) and wiiose excess profits net inco: 
for the calendar vear 1949 is not more than 25 percentum of its excess profits : 

income for the calendar vear 1948, by computing—’”’ 

5. Amend the last paragraph of section 435 (e) (2) to read as follows: 

“The average base period net income determined under this subsection or unde: 
subsection (ee) shall be the amount ascertained under subparagraph (C), (1D), 0 
(F), whichever is the highest, except that in the case of a taxpaver described 
subparagraph (C) its average base period net income determined under +t! 
subsection shall be the amount ascertained under subparagraph (C), (D), (F 
(G) (ii), whichever is the highest.” 

6. Amend section 435 (e) (3), (4), and (5) to make them apply both to subs 
tion (e) and subsection (ee). 
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Senator Mitiikiy. Our next witness is Felix Lapeyre. Will yo 
please eome forward and give your name and connection to the 
porter. 


STATEMENT OF FELIX LAPEYRE, REPRESENTING PEELERS, INC. 


Mr. Larryre. Senators, we have essentially a very acute, but 
simple problem which I believe we can present in a very short tim 
My client, Peelers, Inc., was incorporated in 1949 for the purpos: of 
exploiting some patents on shrimp peeling machines. Former) 
shrimp were peeled manually, and it was a very costly operation. 

Senator Kerr. You mean by hand? 

Mr. Lapryre. By hand. 

Senator Kerr. Yes. 

Mr. Larryre. Now, you will note on the last three pages of thy 
memorandum submitted photographs of these machines from whic! 
you may see that the machines are not something which were dreame« 
up overnight, but are a combination of inventive genius and engince: 
ing skill. 

Senator Minurkixn. Where do you operate your business? 

Mr. Lapryre. We operate in the State of Louisiana, principall) 
in the parishes of Terrebonne and Orleans, and Jefferson. 

As a matter of fact, as I was saying, Senators, it took a period o! 
approximately 6 years to develop the machines to the stage in whic! 
they now are. 

There are three patents on the machines already issued and on 
further patent will shortly be—one further patent application wi! 
shortly be filed. 

The way we handle these machines is this: We manufacture thei 
but we do not sell them. We lease them to the shrimp operators. 

There are only two types of shrimp, as of now, which are pecle: 

commercially. They are the canned shrimp, of course, and what 
known in the industry as the cooked-peeled shrimp 

The cooked-peeled shrimp are blanched, as we call it, which 
boiling operation for just a couple of minutes in a brine solution, an 
then the shrimp are placed into a large, what I would call, paint can. 

Senator Kerr. What? 

Senator Minuixrn. Paint can. 

Mr. Lapryre. In a paint can. I mean, a can with a lid whi 
flops down, but which is not hermetically sealed, and they are kep! 
under refrigeration, and sold in that state. They are different fro! 
canned shrimp which are, of course, hermetically sealed, and processed 
inside the can. 

Senator Mruirkin. They are completely cooked? 

Mr. Laprryre. That is right. 

Senator Mruurkin. You are just blanching these? 

Mr. Lapryre. The cooked-peeled, are simply blanched. 

Senator Miuurkrn. All right. 

Mr. Larryre. Those are the only two types of shrimp which : 
peeled before being commercially sold, and they are the types of shrimp 
which we peel on our machines. 

As I said, we do not sell the machines, we lease them to various 
shrimp operators, at a rental which approximates $4 a barrel on th 
shrimp which are introduced into the machine. 
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Senator Mituikin. How much would it cost to do the job by hand? 

Mr. LapreyreE. It would cost in excess, I believe, of twice that 
amount when various other factors are taken into consideration, such 
as the mutilation and loss of shrimp meats by hand peeling, which is 
largely eliminated by the machine peeling. 

As a matter of fact, I think the attractiveness of the machines is 
shown by their success. 

In 1949 there were only token operations. We only had one pilot 
machine at that time. Our operations were practic ally nil. 

But in 1950 we had in operation over the period of that year an 
average Of 16.81 machines, which grossed a rental of approximately 
$9,000 per machine. 

Senator Krrr. Per year? 

Mr. Lareyre. Per year, The net earnings for 1950 were $150,000. 

Thus far in 1951, 28 et have grossed a rental of a total 
$151,000, with the big August-September season just coming on. 

Now, this excess-profits-tax situation: We do not have any base 
period experience. Our capitalization is low, so we are relegated to 
the industry rate of return as the possible means of figuring our excess- 
profits-tax credit. 

Now, we have created a new industry, and find ourselves placed 
into a classification which is entitled, ‘Miscellaneous Business 
Services,’ which, for all I know, may include some corporation for 
bootblacks, or something of that sort, which has a rate of return of 
13.5 percent. 

Actually we, in the year 1950 had a return of 85 percent on our 
combined invested and borrowed capital, so that you can see that to 
apply a return of 13.3 percent to a business which is actually earning 
85 percent is, to say the least, not very realistic. 

Senator Kerr. And it was not a war profit. 

Mr. Larryre. It was not a war profit. 

As a matter of fact, Senator, and I am very happy you brought 
that up, if anything, our expe rience is that our earnings now are less 
than they would have been in the base period for several reasons. 

Senator K ERR, First of all, there were a lot more shrimp. 

Mr. Lapryre. There were a lot more shrimp. 

Kvidently you are familiar with the shrimp situation. 

No. 2. We could have expanded more rapidly in that period 
because now we are faced with shortages of aluminum. Our machines 
are made largely of aluminum, and it is hard to get, so our experience 
has been that our expansion has been and probably will continue to be 
hampered in that regard. 

Senator MiLLikin. What do you want to do? 

Mr. Lapryre. Well, the effect of the law as it presently stands, 
upon us, is that we are paying currently 62 percent, the ceiling tax, 
you see, upon our come. 

Senator MiLtiikin. What do you propose? 

Mr. Lapnyre. If that is raised to 70 percent, we would be paying 
that. Feeling that the spirit of the excess-profits-tax law is to exempt 
from this additional tax all income which is not produced by the 
current inflationary trend due to the war emergency, we propose an 
exclusion from excess profits tax net income of income which is ob- 
tained by reason of patents on a patented article which was not avail- 
able at the inception of the base period to the extent, however, only 
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that such income has not been swollen by war contracts or by price 


increases since the particular article first became generally available. 


Senator Miuurkin. Are you familiar with this problem, Mr. Stam? 


Mr. Sram. I had talked to the gentleman about his problem. 

Senator Kerr. What you say is that you really are entitled to have 
established that which would in actuality be a normal base for your 
business. 

Mr. Lapryre. That is absolutely correct. 

Now, late in the spring—last May, I prepared a memorandum and 
sent it to all the members of the House Ways and Means Committee 
and also to all the members of the Senate Finance Committee, and a 
copy to Mr. Stam. 

At that time, I proposed a type of 722 approach whereby we would 
be thrown back into the economic conditions existing in the base 
period, and we would work it out on that fashion. I was told that 


Congress was not at all anxious, as a matter of fact, was rather 


bitterly opposed to, reenacting a 722 type of approach, which at least 
theoretically, is the just type of approach, but which has a lot of bugs 
in administration—it is very difficult of administration. 

Senator Kerr. What you are saying to us is that if you are going 
to be put into a miscellaneous classification you would like to see it 
one that would produce equity rather than inequity. 

Mr. Largryre. That is exactly it, Senator. 

We are also in this very precarious position. We have borrowed 
the capital to manufacture these machines. That capital must b 
repaid out of earnings. Now if Uncle Sam comes in every time ou 
machine lays a golden egg and snatches that egg away from us, we 
are going to find it very difficult to repay the money we have borrowed 
and have any return at all on the work and inventive genius which 
has been expended in the development of these machines. 

Senator Kerr. In other words, the situation is going to develop 
where either the fellow who furnishes the money from which you 
made the machines, or Uncle Sam is going to take it? 

Mr. Larpryre. That is exactly it. 

Now we thought of getting around the whole problem by liquidating 
and operating as a partnership, assuming personal, individual liability 
with respect to the heavy borrowed indebtedness of the corporation. 

The trouble there is that in an ordinary liquidation 

Senator Kerr. The trouble there is that your liquidation would 
be a taxable transaction, and rather than getting relief you would just 
accelerate the process. 

Mr. Lapryre. We would be putting a noose around our necks 
taxwise. 

Senator Kerr. I would not advise you to do that. 

Mr. Lapryre. Unless we can liquidate under section 112 (b) (7 
whereby we postpone the realization of a capital gain on the apprecia- 
tion of capital, as I understand. The only trouble about that is that 
we must do it right now, we have got to do it pronto, and it is for 
that reason, Senator, 

Senator Kerr. I thought that provision was good for any part 
of 1951? 

Mr. Lapryre. That is right. We have got to do it before the 
end of this vear. 

Senator Kerr. Yes. 
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Mr. Lapryre. Unless the Senators and the Congress want to 
extend that provision for another year; we do not want to liquidate. 
We prefer the corporate form. It is a lot more convenient. The 
shareholders have minor children. If we are operating as a partnership 
the death of one of the partners is going to create complications. 
We do not want to go into a partnership. We are more than glad to 
pay the Government a reasonable tax for taking advantage of the 
corporate form. However, we cannot go on giving Uncle Sam practi- 
cally everything. So if we do not have relief now, Senators, I do not 
mean next year or when a general revision of the excess-profits-tax law 
is considered, if we do not have relief now we are compelled to liquidate 
now, and that is our situation. 

Senator Mitirkin. | think vou have made your point very clear. 

Senator Kerr. You surely have. 

Mr. Larryre. Thank vou. 

Senator MiLLikin. Your statement will be put in the record. 

The prepared memorandum referred to is as follows: 


MEMORANDUM SUBMITTED ON BEHALF oF PI 


To the Honorable the Me ” hers of the Comm tee on F nance 
Ne nate: 

Peelers, Inc., was formed on January 4, 1949, to exploit 
hrimp peeling machine upon which one United States patent 
granted and upon which two more patent applications h: 
which have since been granted. 

Since that time the corporation has developed an auxi : 
device for use with the machine and has, through the individu: 
a patent application thereon. 

The machines serve a very useful function in connectior 


with shrimp w 


rimp al d cooke d- 
peeled shrimp. ‘They enable shrimp operators to conduct their business at a 
juced cost and with greatly increased efficiency. Photographs of the machines 
are attached so that the members of the committee may see for themselves that 
e corporation’s machines are not simple gadgets, but complex pieces of mech- 
anism resulting from a combination of inventiye genius and engineering skill 

The corporation constructs the machines (at a cost of approximately $6,000 
each) and leases them to shrimp operators for a rental calculated to approximate 
$4 per barrel of raw unpeeled shrimp introduced into the machines 

Since it began business the corporation has constructed and leased 28 machines, 

ow equipped with the newly developed auxiliary cleaning devices Still 
s srowth period, the corporation must construet many more ni ac} ire l 
to supply all operators desiring to convert from the costly al d wastefu 
peeling of shrimp to the economical and efficient mechanical operation. 

The whole theory of the Excess Profit Tax is to impose the additional tax onl 
upon corporate incomes which have become swollen by inflation and war-emerg- 
ney profits. It is designed to supplement renegotiation as a means of taking 
xeessive profit out of the war effort. Only secondarily is it a revenue measure 
because, if revenue were the primary concern, it could be more efficiently raised 

further increases in the normal and surtax rates on corporations and indi- 
viduals. 

In the memorandum submitted to each member of the committee in May, it 
Is shown that none of the profits of the corporation were due to the current in- 
flation produced by the war emergency. We will not repeat the reasons set 
forth in the May memorandum in support of this statement, but 
Senator’s careful attention thereto. 

It may be somewhat surprising to the committee to learn, however, that despite 
the care and effort of the Congress to incorporate complex relief provisions to 
exempt noninflation produced income from the additional tax, this corporation 
Is actually subject to the present ceiling tax of 62 percent. How this result 
obtains will become clear as the pertinent provisions of the act are analyzed. 

The corporation has a very low capitalization, having financed the construction 
of machines by means of borrowed capital, and, of course, has no base period earn- 
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tax subsid 
It places a premium upon inefficiency a: 


ing history. Accordingly, it must rely upon the “relief’’ provided for new co: 
porations by section 445 of the Internal Revenue Code. 

This “‘relief’’ consists of an alternative computation of average base period 
net income by application of a fixed industry rate of return to the taxpayers 
assets. The same relief is granted to five other categories of subnormal ba: 


As the Senators well know, the “industry rate of return’’ relief subdivides a 
business into 64 classifications for each of which the Secretary of the Treasury 
required to fix tentative and final rates of return by averaging the rate of retur: 
of businesses within each classification as disclosed by income tax returns of busi- 
nesses Within each classification for the base years. 

On its face, the “industry rate of return” 
approximation of the normal income producing capacity of any single taxpaye: 
It utterly ignores numerous variations in the nature of products or servic 
No account is taken of the differentials in size of th: 
individual taxpayers nor of such material factors as advantageous geographica 
location, degree of risk and management efficiency. 
sion for intangible values, such as patents, brought in by the shareholders. Bb 
applying the average return of taxpayers within a group to all within the group 
it patently penalizes the above-average business and confers a 
upon the below-average business. 


theory gives at best only a crude 


‘The theory makes no provi 


Inc., the result obtained has the color of absurdits 
Having created a new industry, the corporation falls within no well-defined 
classification but is lumped into a catch-all classification entitled ‘‘Miscellaneo 
Business Services”’ for which the Secretary of the Treasury has proclaimed a tenta- 
tive rate of return of 13.3 percent. 
The corporation earned over $150,000 during the year 1950 on a combin 
invested and borrowed capital of $174,000, an actual return of over 85 percent 
To apply a normal rate of 13.3 percent is manifestly unrealistic. 
In view of the inadequacy of the industry rate of return in this instance, t! 
corporation is subject to the ceiling tax of 62 percent, now raised in the House | 
to 70 percent, in spite of the fact that none of its income represents war or inflatio 
earnings. Handsome ¢ 


1s the corporation’s profits are, the shareholders are faci 


retaining only 30 cents out of every dollar earned. 


u 





s, should not be thoughtlessly slaughtered. 
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providing for repayment of borrowed capital (which it is obligated to repay 
within 10 vears) and for the future expansion of its operations, little 6r nothing 
this 30 cents will remain for distribution as dividends. 
producing factor of the business is patent protection, the shareholders must make 
their profit during the limited life of the patents. 
shareholders’ profit will be small indeed. 

Faced with this situation the shareholders of the corporation must either obta 
prompt and complete statutory relief or liquidate the corporation and operate as a 
partnership, thus avoiding all corporate taxes. 

The statutory relief must come now, not next year, because, in order to avoid : 
ruinous capital gains tax on liquidation by reason of the appreciation in val 
of the patent rights, the shareholders must take advantage of section 112 (b 
allowing postponement of the realization of the capital gain in event of a compl 
distribution of the corporation’s assets within one calendar month of the year 


Yet, since the incom 


Unless relief is forthcoming, t!} 


It is to be observed that unfair and discriminatory taxation upon corporations 
inevitably induces businesses to avoid or shed the corporate form. 
ment loses the corporate taxes it might otherwise collect. Even 
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As will appear from the memorandum submitted to each member of the com- 
mittee in May, the corporation felt that a reworking of the relief provisions of the 
act was indicated. It accordingly suggested the addition to the Excess Profits 
Tax Act of a modified ‘section 722” provision. I am informed by the committee’s 
tax adviser, Mr. Colin Stam, however, that such a provision could not be con- 
sidered at this time. 

In accordance with Mr. Stam’s suggestion, therefore, the corporation now 
proposes a@ more specific type of relief to serve as a stopgap until a more extensive 
revision of the act can be undertaken by the Congress. A copy of the proposed 
relief provision is attached hereto. 

The relief proposed would exclude from excess profits tax net income, 85 percent 
ff income derived from patented devices not available to the public at the in- 
ception of the base period to the extent that such income has not been swollen 
yy war contracts or by inflationary price increases. Its technical merits can 
best be explained to the committee by Mr. Stam or by one of the committee’s 
other technical experts. 

\lthough the proposed amendment obviously fails to equalize all the inequities 
nherent in the act, it is in keeping with the spirit of the law which is to exempt 
from the additional tax, corporate income which has not been produced by the 
current inflation. It provides relief to those corporations whose need for relief 
is most acute—corporations having no base period history whose income producing 
factor is patent protection with a limited life of 17 years. Its adoption is re- 
spectfully urged. 

PROPOSED ACT 


a) Section 433 of the Internal Revenue Code is hereby amended to add the 
following sub-subparagraph (R) to subparagraph (1) of paragraph (a) of said 
section: 

“(R) There may at the election of the taxpayer be excluded in computing 
the excess profits net income of any corporation 85 percent of the difference 
between (I) the total gross receipts (including damages collected under an 
award or by compromise on account of infringement) derived during any 
taxable year under this subchapter from sale or lease of a patented article or 
from performance of a service by use of a patented article, if such patented 
article or such service performed by use thereof is of a kind not generally 
available to the public at any time prior to January 1, 1946, and (II) the sum 
of: (i) such portion of such gross receipts as was received as a result of 
contracts or subcontracts of the taxpayer with the United States or any 
agency or instrumentality thereof; (ii) such portion of such gross receipts 
(exclusive of amounts received in the manner set forth in (i)), as was received 
as a result of any increase in the price, rental or other remuneration charged 
in connection with the sale or lease of such patented article or in connection 
with the performance of such service by use of such patented article, since 
the time such article or service was first made generally available; and (iii 
such portion of any costs or deductions relating to such gross income allow- 
able in determining the normal-tax net income for such taxable year as is 
proportionate to the ratio between the total of such gross receipts decreased 
by the amounts set forth in (i) and (ii) and the total of such gross receipts; 
provided that, should any corporation elect to receive the benefit of this 
exclusion for any taxable vear under this subchapter, the excess profits credit 
of such corporation computed under section 434 for such taxable vear shall 
be reduced to an amount proportionate to the ratio between the excess profits 
tax net income computed with benefit of the exclusion and the excess profits 
tax net income computed without benefit of the exclusion. The term “‘pat- 
ented article” shall include articles designed and built substantially in 
secordance with an application for patent; provided that, if such applica- 
tion for patent be ultimately disallowed or abandoned, the tax liability of 
the taxpayer shall be recomputed without benefit of any exclusion based 
upon such applieation for patent.’ 

b) This amendment shall be effective as of the date of enactment 
ixcess Profits Tax Act of 1950. 
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Senator Mriurkin. Mr. Oxley? 
Make yourself comfortable, Mr. Oxley. 


STATEMENT OF JOHN T. OXLEY, PRESIDENT, TEXAS NATURAL 
GASOLINE CORP. 


Mr. Oxtey. Mr. Chairman, and members of the Finance Com- 
mittee, my name is John T. Oxley. I live and work in Tulsa, Okla. 
I am president of the Texas Natural Gasoline Corp., capitalized 
$100,000 and organized in 1948. 

We are a small, young business, processing natural gas, whereby 

e produce three principal products: Natural gasoline, butane, and 
caine. These products are derived from gas taken from producing 
oil or gas wells, which gas otherwise could not be utilized. Our 
equipment extracts the liquefiable hydrocarbons eliminating the 
water and sulfur, and producing usable fuels which otherwise would 
be Jost as escaped gas. 

Senator Kerr. What you mean by that is that your equipment 
extracts natural gasoline, the liquid butane, and the liquid propane, 
and then eliminates the damaging refuse which is water and sulfur 
and you have left the residue of cle van, highly valued natural gas. 


Mr. Oxtry. Which is sold to the public utility company for use 
in the homes. 








1808 REVENUE ACT OF 1951 





throughout the oil fields. 


Let me make the point that while we process natural or casing-hea« 


This gas was for a number of years vented into the air and waste. 





gas, we are not manufacturers, nor oil producers. We have thi 
depletion hazard in our business, to the extent that the petroleum 


reserves upon which we depend for our raw product are in the constan 
process of depletion, thus reducing the potential revenue of 
plants, but we do not have the 27) percent depletion allowance whi 


applies to oil and gas producers, and which is necessary to the con 


tinued progress and growth of the oil industr vy. 


Our tax position is exactly the same as that of a manufacturer o! 


farm equipment or a processor of insecticides though our raw materi 
position is much less stable. 


Senator Kerr. That is because you have to locate your plant near 


the source of supply, which is constantly being depleted, and wh 
gone, then you have to pick up the plant and move it rather thar 
bei ‘ing able to get some more raw product and bring it to it. 


Mr. Oxuey. Exactly right. The uncertainty of the reserves is a 


very great hazard in our business. 
Senator Muiuurkin. I think it should be noted that the Senator. 


? 
i 


addition to knowing about shrimp, also knows about the gas business 


Mr. Oxury. Yes, sir; I appreciate that fact. 
My company entered into this business at a time when prices of t! 


percent reduction since then. I mention this to illustrate that we a 
not riding high on a lush and inflated market; on the contrary, wi 
still doing business and by hard work and what we hope is go: 
management are making a profit in a market which has declined ; 
average of 12 percent each year that we have been in business. 

If | may be permitted one personal reference in this statement 
me state that my experience in the natural gasoline business lh: 


Lit 


products we process were at their peak. They have undergone a 3}; 


extended over the past 20 years, 17 of which were spent working fo 


others. Three years ago I realized the great American dream 
which I believe every ambitious young man is entitled—going int 
business for myself. It is my considered opinion that this count 


future potential industrial greatness is directly dependent upon th: 


continued presence of the opportunity for young men to realize th 
dream 

Our company, in spite of the market situation under which we ha) 
done business, has enjoyed moderate success, helped insofar as 
could to increase the Nation’s supply of fuel, given employment 


several scores of people, and, incidentally, has produced at least its 


share of taxable revenue. The critical question for this organizatio 
now is whether under the tax situation created it shall be allowed 
succeed or even remain in business. 

Under the present excess profits tax law, our company is unable | 
retain enough of its normal earnings to continue to grow and expan 


i4 


or even hold its own, to say nothing of paying off indebtedness con 


tracted prior to the enactment of the present excess profits tax lav 


It is axiomatic that a new business cannot remain static; we must 
either progress or fall by the wayside. This principle has alread) 
been recognized by the Congress in the enactment of the excess profits 


tax law last fall, when the growth company formula was evolved 
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ceive relief to companies which had not yet had the chance to undergo 
their normal growth period. Continued growth and expansion is 
vital to our business. since our processing operations must continue 
to expand to fresh sources of raw material when the supplies of 
casinghead gas decline in fields presently supplying our plants 

| would like to make two points. First, the revenue bill now under 
consideration by this committee proposes an increase in the maximum 
tax rates above the present limitation of 62 percent. It is gene rally 
conceded that any increase in the tax burden above this point would be 
economically unsound and dangerous, not only as it might affect any 
one company but as it affects our economy as a whole. My own 
company’s financial structure affords a graphic demonstration of 
normal situation for a young, growing company of its age in which the 
addition of a few more straws in the form of added taxation may well 
break the proverbial camel’s back. 

The other point is this: Why did Congress define a growth company 
as one incorporated prior to January 1, 1946? Why is co relief 

enied a company which has all the characteristics of : 
pan ny except incorporation prior to January 1, 1946? 

enator Kerr. Mr. Chairman, I wish to join in asking the question, 

ad one that I think the committee should have the information 

Senator Miniikin. Maybe Mr. Stam can enlighten us 

Mr. Stam. Well, the only point is that you have to have some 
period to measure growth, and where you start very late in the base 
period, and you are looking just at the base period, you do not have 
anything to measure the last part of the period with, vou see, and if 
you were in business all during the base period you have the first 


crow! h com- 


part of the base period to measure with the last part to i termine 


ange That was the general thought, I think, back of 
ae -, Oxtey. Mr. Stam, I would like to ask another question. 

uppose this situation may continue, the defense preparation, for 

an other 8 or 10 years, as has been predicted by some of our authori- 

ties, What then about new corporations that are formed now. in 

1951 and 1952? Our problem is that we are having to compete 

with companies that have a very high base period when prices of our 

product were at their peak in the years 1946, 1947, and 1948 

| mentioned previously that after we got going in 1949 our 
dropped 35 percent. 

Senator Kerr. Your company has every characteristic that a 
growth company has or could have, except that it cannot qualify 
under the law in that it was not incorporated prior to January 1, 
1946. 

Mr. Oxtey. Right, Senator. 

Senator Kerr. Of course, there are bound to hundreds, there 
are bound to be thousands, of others in this country in a similar 
situation, and in which there is no necessary connection or even 
actual connection with the war effort. 

Senator MILLIKIN. | agree with the Senator. 

Mir. Sram. You have had two cases here this morning already. 

Senator Kerr. We had one yesterday, which was a very 


yrices 
I 


dramatic 
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Senator Miniikin. When we considered the excess-profits tax 


matter, we considered the case, where neither this committee nor the 
House Ways and Means Committee here in Congress, in the time 


available to them, were able to figure out what would be an equitah|; 
formula, but you are certainly presenting an important problem to 
this committee. 

Mr. Oxtey. Thank you, sir. 

It cannot be presupposed that all companies formed after that dat 
are “war babies’? nor that their profits are automatically excessiy 
nor that their earnings are attributable to war preparations. 

In fact, our prices will indicate that for our products. What is th 
difference between a growth company formed in December 1945 an 
one formed in Februs ary 1948 that relief should be granted to one and 
denied the other? 

It surely cannot be a national policy to deny normal growth a 
expansion to any and all companies formed subseque nt to a date 
vears prior to the Korean outbreak, vet that is the practical effect of 
this law. My company Is an ext imple; the company has had onl) 
vears of operation, and its growth curve indicates that it is far fron 
having reached the peak of its normal growth, yet it is subject 
taxation at the maximum rates applicable to the largest companies 
in the land. 

Under this tax structure, we cannot continue to do business no 
expand at a rate sufficient to counteract our constantly depletin 
sources of supply without which we cannot hope to long survive, no 
can we find venture capital to permit such expansion, 

Sources of risk capital have said this to us, in so many words 

‘We feel that you know your business and we are willing to back you: 
ability to make an adequate profit on additional investment, but under 
the present tax structure we see no way in which you can retire your 
aaa bank loans, to say nothing of repaying additional capital 
investment which your company needs.”’ 

The insolvency of new companies having any considerable in- 
debtedness is almost certainly assured by the imposition of th 
present rate of taxation which was not contemplated by the com- 
panies nor their creditors at the time the obligations were incurred 

Today our company owes substantial sums which it borrowed in 
1948 and 1949 to carry on and expand our business. 

Senator Miiurkin. Has it borrowed money since then? 

Mr. Oxtey. We have borrowed some money since then, Senator, a 
small amount. 

Senator Miniikin. I do not want to intrude into your business 
unnecessarily, but when did you borrow that money? 

Mr. Oxuey. Practically all of our borrowing was completed befor 
the fiscal vear ended August 1950, or fiscal vear end of 1950. 

Senator Mintuikin. Very well. And very little since then? 

Mr. Oxuey. I believe none whatever; I believe that was the last. 
That is correct. 

Senator Miuurkin. Thank you. 

Mr, Ox ey. These were sound loans, made by sound lending 
institutions, loans which we could repay out of earnings under the tax 
rates as they were when the loans were contracted. 

Under the present excess profits tax law, we cannot retain enough 
out of earnings to amortize these obligations in any acceptable manner. 


Is 
are I 
chan 
grow 
read, 
sions 

‘: 
ing t 
grow 
prov 

») 


credl 
earn 
perie 
= 
indel 
1946. 
4, 
ings | 
thus 
Sel 
M: 
Se 
you 
the s 
to fi 


be fa 
Se) 
M: 


Se 


mone 
bank 
be re 
Mi 
ye] 
migh 
Co 
escal 
lam 
advo 
Mi 
re] 
tinue 


to bu 
Sel 
Mi 
millic 
other 
probs 








rds 


oul 


ness 


for 





REVENUE ACT OF 1951 1811 


I suggest that the following relief would give new companies, which 
are necessary to the continued industrial he alth of our country, the 
chance every company deserves to survive and achieve its normal 
ree I submit that this policy would be in harmony with the al- 
eady voiced philosophy as expressed in the growth company provi- 
“— of the present law, from which new companies are now excluded. 

Extension of the growth formula to companies which show, dur- 
us their earnings experience, a growth curve comparable in rate of 
growth to the definitions contained in the present growth company 
provisions, regardless of their date of incorporation. 

Permit the use, as a base period for computing excess profits tax 
credit, a company’s best 12 months prior to each tax year, either actual 
earnings experience.or a projected rate based on a partial year’s ex- 
pe rie nee of not less than 6 months. 

Exempt from taxation at excess peo tax rates payments on 
inde btedness contracted prior to July 1, 1950, and after Jauuary 1, 
1946. 

Grant new companies a growth allowance of 20 percent of earn- 
ings during each of their first 5 years of operation, providing the sum 
thus exempt is spent on capital expansion or improvements. 

Senator Kerr. You mean whether purchased subsequent or prior? 

Mr. Oxuey. Yes, sir. 

Senator Miiiikin. Let me ask you this: Suppose on the date that 
you went into business some man across the street went into exactly 
the same business and on the same scale, but he had sufficient capital 
to finance himself completely, whereas vou had to borrow money. 
Does your formula work any kind of discrimination against him? 

Mr. Oxtey. No, it would not—I believe not, Senator. He would 
be faced with realizing 

Senator Kerr. He would receive the same benefit that you would. 

Mr. Oxiey. That is right. 

Senator Kerr. Where you at the present time want to take the 
money that you make and can save from taxation to use to pay the 
banks back that loaned you the money to expand, that fellow would 
be reimbursing his capital account which he had drawn on to expand? 

Mr. Oxuey. That ts right, ves, sir. 

Senator Mitiikin. He would not be under the same pressure which 
might be destructive pressure, that you would be under. 

Could he argue that “I fashioned my own affairs in a way where | 
escaped these pressures, and it is a competitive advantage to which 
[am entitled under the American system?” I am just playing devil’s 
advocate here for a moment. 

Mr. Oxtey. Yes, surely. 

Senator Miniikin. It is, therefore, his argument, “I should con- 
tinue to retain my advantage.” 

Mr. Oxtey. Well, Mr. Chairman, I might make this observation 
with respect to your statement. This is a fairly hazardous business. 
It is a fairly expensive business and requires a million dollars or more 
to build an average-sized plant. 

Senator MrLLikin. Yes, sir. 

Mr. Oxtey. The average individual does not go around with a 
million dollars in his pocket to put in a gasoline plant. There are 
other investments that an individual having a million dollars would 
probably prefer investing in. 
86141—51—pt. 325 
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Senator MiuurKk1n. In most cases if you found that kind of a situa 
tion you would find a long-established company, you would not find 
it in a new venture. 

Mr. Oxtey. Yes; that is correct. You would find it with a com- 
pany that had made their money previously before high tax rates, sir 

Senator Kerr. The application of that principle, however, would 
fix it so that only he who had the necessary cash could go into busines 
and it would just close the door to the fellow who had everything 
else but capital, who had somebody who was willing to loan it to him 
provided he was in a position to pay it out of what he made. 

Mr. Oxtey. That is correct. 

Senator Minuirkin. If you want to be completely philosophical, | 
is not the function of the excess-profits-tax bill to iron out any competi- 
tive inequality, but 1 am not pursuing that. I have great sympat! 
for the predicament you find yourself in, and others who find them- 
selves in similar predicaments. 

Mr. Oxtey. Yes, sir. 

However, that factor is important, Senator, to help prevent mono) 
oly, and 1 would like to make a statement in that regard. 

The trend of the present law is definitely toward monopoly and the 
absorption of small, new companies by larger, older ones. The larger 
older companies with substantial earnings records have substantia! 
base periods and correspondingly substantial allowable excess-profits 
tax credits. However, small, new companies are subject to tax 
the maximum rates, lacking earnings records to give them adequat 
base periods, and are thus unable to retain sufficient earnings to 
reinvest and expand to meet the demands of their normal growt! 

This leaves them at the mercy of larger, older competitors and 
makes. the inevitable trend toward monopoly and the absorption o! 
small, new companies by larger, older ones. 

Gentlemen, I cannot bring myself to believe that Congress co) 
sciously intended any such result. I appreciate the opportunity vou 
have given me to appear before you. 

Senator Miturkin. Thank you very much for your testimony. 

Mr. Oxtey. Thank you. 

Senator Mriuikin. In lieu of an appearance, we have a letter he 
from Ralph W. Heninger which will be inserted in the record. 

(The letter referred to follows:) 

gerry, Berry, NEuMAN, HeENinGER & VAN Derr Kamp, 
Davenport, lowa, July 23, 1951, 
Hon. Harry F. Byrp, 


Acting Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

Dear Senator Byrp: Thank you for your letter of July 19 in reference to 1 
appearance before the Committee on Finance in reference to H. R. 4473 a 
particularly as to the excess profits tax relief. 

I would like very much to appear before the committee. So far as I know 


would not be possible to consolidate my proposed testimony with that of any o! 


the listed witnesses for the reason that I am not acquainted with any of 
witnesses and neither do I know the nature of their testimony. 

My appearance would be particularly directed to the excess-profits-tax p 
sions which, because of the inequitable provisions of the present law and 


proposed amendment, produce undue hardship on the small businesses of our 


community. 
The fact is that it is the newer corporations often formed by veterans w 


fought in the last war and who are now trying to get started in business that 


bear the brunt of the excess-profits tax. The older corporations with cert 
historical records do not suffer too severely. 
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The particular provision which will strike hard against the small business en- 
terprise is section 123 of the revenue bill as introduced in the House, ‘This pro- 
vision proposes to limit the surtax exemption and the excess-profits tax exemp- 
tion to only one corporation where different corporations are related to one 
another. It is understood that the Treasury Department argues that the exist- 
ence of separate corporations in a related group contributes to tax avoidance. 
This is not true in most instances. The formation of separate corporations 
where based on a sound business purpose, presents the opportunity for the smail- 
business man to conduct his business in accordance with the directives necessitated 
by developing economy. It is only by making every business stand on its own 
feet that working capital can be procured from banks and individuals, and only 
by allowing &@ minimum credit to each business can the business grow, purchase 
machinery and equipment, and provide a service to its community. 

In my opinion, section 123 accomplishes no useful purpose and should be com- 
pletely eliminated, 

Furthermore, I regard the section as entirely unnecessary. The Bureau oi 
Internal Revenue bas already the power under section 45 to do the very thing 
whieh section 123 of the proposed law seeks to do. In other words by alloea- 

on of income under section 45 the Bureau could throw the income into the prin- 
cipal corporation and tax it and thus eliminate the exemptions where avoidance 
takes piace. 

To adopt section 123 will only cumulate law upon law rather than make u 
of existing powers already in the law. 

I would like to elaborate on this further before the committee, but if no op- 
portunity is possible I] will appreciate vour presenting this thought at the time 
of executive session, 

Yours very truly, 


Raupx U. HENINGER 


Senator Mruuikimn. Mr. D. J. Renkert. Make vourself comfortable, 
Mr. Renkert. 


STATEMENT OF D. J. RENKERT, PRESIDENT, METROPOLITAN 
BRICK, INC. 


Mr. Renxert. Thank you, Mr. Chairman. 

My name is D. J. Renkert. 1am president of Metropolitan Brick 
Inc., of Canton, Ohio. 

[ suggest a minor amendment to section 435 (e) of the Internal 
Revenue Code having to do with average base period net income based 

the growth formula. 

This is somewhat of a relief provision and, in part, provides that if 
the total payroll of the taxpayer for the last half of the base period 
years 1948 and 1949 is 130 percent or more of its total payroll for the 
first half of its base period vears 1946 and 1947, then the average base 
period net income shall be computed under section 435 (e) (2) of the 
code. 

This provision in my opinion was inserted in the code to grant relief 
to those corporations which were expanding and where the earnings 
for all four of the base period years did not represent the normal 
operation, 

Krom 1945 to 1950, inclusive, my company spent $1,154,500 in 
carrying out its policy of modernization and expansion. | should say 
here that this company is rather a small company. Its annual sales 
vary from five to six million dollars a vear. 

Based on the present language of the statute, our percentage is 
119.7 percent and not 130 percent, as required by the code. 

However, we are being penalized because of a temporary operation 
carried on at our Cleveland plant. At the close of World War IT the 
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Government was demanding that all building materials be produced 
as rapidly as possible. Actually the Government granted subsidies 
in order to get plants such as this one I am now referring to into 
production. 


In cooperation with this effort of the Government our Cleveland 
plant was placed in operation on a temporary basis and produced 
common brick, which was not a part of our regular line of products, 
from December 1944 to the end of June 1947. 

The plant was then totally wrecked, and only the land remains 
Our expansion has been very substantial since we have spent over a 
million dollars in capital improvements in the last 5 years, but by 
including the temporary Cleveland operation in our total payroll, our 
percentage of increase is 119.7 percent instead of 130 percent. 

With the Cleveland plant operation eliminated, which was entirely 
temporary, our percentage would be 130 percent. . 

This technicality makes a difference of $100,000 in our excess-profits 
tax base. In all other respects we comply with the growth formula 
set forth in the code. This is not a large corporation and, I submit 
that this inequity should be eliminated. 

[ have a written statement which I would like to have made a part 
of the record, which statement includes a suggested amendment. 

Senator Kerr. It will be put in the record in full. 

(The amendment referred to is as follows:) 


SuGGESTED AMENDMENT TO SEcTION 435 OF THE INTERNAL REVENUE Cop! 


Metropolitan Brick, Ine., of Canton, Ohio, suggests an amendment to section 
435 of the Internal Revenue Code so that corporations operating a plant only for a 
temporary period during the first half of the base period will not be prohibited 
from having its average base period net income computed under the growth 
formula as stated in section 435 (e). 

The company operated a plant in Cleveland, Ohio, and not being an efficient 
operation was closed down on December 24, 1942. The company had no inten- 
tion of resuming operations. 

During World War II there was no opportunity to dispose of a brick plant and 
since the company’s other plants were forced to close down or operate on a re- 
stricted basis it was not advisable to assume the expense of wrecking the plant 
during the war period. 

At the close of World War II there was an urgent demand for clay products. 
The Government was demanding, because of the housing shortage, that all building 
materials be produced as rapidly as possible. Manpower had been lost by the 
brick industry due to the draft and higher wages paid in the war industries 
Necessary machinery was hard to obtain and repairs had to be made. 

In order to better serve the construction industry and comply with the Govern- 
ment’s request for immediate full production the Cleveland plant was placed i: 
operation on a temporary basis. It produced common brick which was not a 
part of our regular line from December 1944 to the end of June 1947. The 
plant was totally wrecked, only the land remains. 

The company at the close of World War II embarked on a policy of moderniza- 
tion and expansion for the plants it meant to keep in regular production. During 
the period from 1945 to 1950, inclusive, the company spent $1,154,499.18 in carry- 
ing out this program. The Cleveland plant was not included in the program 

The Government offered subsidies to the brick industry to get idle plants and 
marginal plants into production. The taxpayer now finds itself in the poor 
position of having tried to cooperate with a Government effort that went to the 
extent of paying subsidies and now being penalized to the extent of $30,000 pe 
year in excess profits taxes. 

Section 435 (e) of the Internal Revenue Code precludes a taxpayer from ob- 
taining the benefits of the growth formula unless the total payroll of the taxpayer 
for the last half of its base period (years 1948 and 1949) is 130 percent or more of 
its total payroll for the first half of its base period (years 1946 and 1947). 

The taxpayer’s percentage is 119.7 percent; whereas if the temporary operation 
of the Cleveland plant is eliminated, the percentage would be 136 percent. 
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1945 
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Cleveland plant 


Net sales Payroll Excess profits 
: tax net income 


1944 $38, 865. $12, 842. 27 


$13, 260. 00 
1945 56, 229 


23, 190. 93 17, 921. 00 
1946 459, 466 184, 700. 66 2 86, 790. 00 
1947 158, 572 123, 097. 96 20. 761. 00 
1948 68, 900. 2 25, 458. 71 7, 514. 00 
1949 3 0 


1, 867.72 0 


Loss. 

2 Gain 
The Cleveland plant ceased manufacturing operations in June 1947. There were subsequent sales made 
from inventory after production stopped and the payroll item consists of shipping labor 


i , Maintenance, 
and clerical services 


Permanent plants 


Net sales oll Excess profits 


tax net income 


$1, 763, 402. 33 $956, 442. 23 $280, 868. 25 


2, 072, 330. 31 1, 090, 239. 43 204, 065. 74 
2, 894, 435. 86 1, 343, 056. 23 $52, 691, 99 
3, 021, 378. 50 1, 448, 916. 50 507, 136. 92 


CONCLUSION 


It is suggested that the definition of total payroll (section 453 (e) (4)) be amended 
by adding after the word employees’ in the fourth line thereof the words 
“excluding the amount thereof paid or incurred in connection with a temporary 
operation’. This would eliminate payroll from an operation that was known 
from the beginning to be temporary. The growth formula should apply only to 
the regular business carried on by the taxpaver. 

Mr. Renkerr. Thank you, sir. 

Senator Kerr. I was necessarily out of the room. Is your situa- 
tion one comparable to the man just on here, that it has to do with 
the date of your organization? 

Mr. Renkert. No. Our company was organized in 1902. 

Senator Miuiurkin. His problem arises out of the pulling down of a 
plant that was put into temporary operation. 

Mr. Renkxert. We had a plant that was idle and scheduled for 
demolition prior to the war and during the war period we could not 
do it; and in response to the Government’s plea we did put it into 
temporary operation in the first 2 years of the base period. 

Senator Miiurkin. Thank you very much. 

Mr. Renxert. Thank you, sir. 

Senator Miiurkin. Mr. Philip L. Corson. 


STATEMENT OF PHILIP L. CORSON, PRESIDENT, G. & W. H. 
CORSON, INC. 


Mr. Corson. Mr. Chairman, and gentlemen of the committee, my 
name is Philip L. Corson. Iam president of G. & W. H. Corson, Inc., 
of Plymouth Meeting, Pa. 

We manufacture lime, refractories, and limestone products from our 
quarry located near Philadelphia, Pa. 

As a businessman I believe I appreciate the tremendous problem 
confronting this committee in its effort to raise the necessary revenues 
for the national defense requirements, and we are perfectly willing to 
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bear whatever taxation must be imposed to preserve our American 
way of life. 

My testimony will be brief and will be directed mainly to the excess 
profits-tax law and particularly to a provision which I believe wa 
unintentionally discriminatory to the producers of vital nonmetalli: 
minerals. 

Steel is the basic sinew of war and to meet the needs of a rapidly 
expanding steel industry, the development and production of high- 
grade metallurgical limestone must be greatly stepped up and ex- 
panded. Steel cannot be manufactured without limestone. There is 
no substitute for this basic material. 

For every ton of steel manufactured, nearly one-half ton of lime- 
stone is required, and I pause because that is seldom appreciated, the 
fact that it takes one-half ton of limestone to make a ton of steel] 
either in the form of raw limestone, burned limestone, or dead burned 
dolomitic limestone. The function of the limestone is to remove thy 
silica and alumina by forming a slag, which floats off when the iron 
is run out of the furnace. Again, ‘when the iron is converted into 
steel in the open hearth, large quantities of either limestone or lime, 
or both, are used to further purify the steel by the removal of most 
of the remaining silica and alumina. 

In addition, the walls and bottoms of the open hearth are protected 
by dolomitic hmestone in either a raw or dead burned form. For 
efficient operation steel manufacturers require a pure limestone. 
Great strides in raising production have been made by using the 
highest grade limestone, and we believe that the discovery, develop- 
ment, and use of pure limestone deposits must not be overlooked 
since it is vital to any increase in our steel production. 

Senator Mriirkin. Does your proposal go to only that type of 
limestone? 

Mr. Corson. Yes, sir. 

The bill before you, H. R. 4473, provides percentage depletion at 
the rate of 15 percent for chemical and metallurgical limestone and | 
want first to urge the approval of this section by your committee to 
remove a long-standing inequity and encourage the production of 
this mineral. 

In the 1950 Excess Profits Tax Act, Congress included section 453 
which was intended to give incentive to producers of minerals by 
exempting from this tax a proportion of any profits made on produc- 
tion increases during the defense or war period. 

However, most mineral producers have never received this incentive 
due to an added provision which requires that the increased produc- 
tion must exceed 5 percent of the units in the deposit at the end of 
the taxable year or no tax exemption is allowed. How almost com 
pletely this added provision nuilifies the intent of the section is shown 
by the following example: 

If a producer increases his normal output of 300,000 tons per year 
to 400,000 he will receive no relief unless at the end of the year his 
deposit contains less than 1,900,000 tons. At this rate of production, 
this is less than a 5-year supply. Furthermore, any producer who 
engages in prospecting and development and is fortunate enough to 
discover additional deposits actually may be penalized in that tli 
wdded number of recoverable units may disqualify him from any 
relief whatsoever. 
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Coal mines, metal mines, natural gas, and timber properties have 
been allowed a provision that exempts at least 50 percent of the profit 
on inereased production from the excess-profits tax without reference 
to the number of recoverable units. This special provision was 
carried over from the World War II excess profits tax law, where it 
was originally included in recognition of the fact that although these 
producers in general possessed large reserves of recoverable units, 
those reserves would become increasingly difficult to exploit as ex- 
haustion progressed. 

Exactly the same situation prevails in the metallurgical and chem- 
ical limestone industry. It is also true of other urgently needed 
minerals such as sulfur, potash, and others. 

The nonmetallic mines are now really in a worse position than 
they were under World War II law, for under the old law, there was 
some possibility of relief under sections 721 and 722. Under the 
present law, the failure to grant relief to nonrastallic mines in sub- 
paragraph (b) (4) results in taxing the normal profit of new non- 
metallic mines, a distinctly discriminatory treatment, not only be- 
tween industries but also against new mines in the same industry. 

Therefore, section 453 should be amended by broadening sub- 
paragraphs (b) (2) and (b) (4) to include all nonmetallic mines and 
thereby give them the same benefits as are now given to coal and 
metal mines. 

Senator Minirkin. Thank you very much. We will recess and 
meet at 10 o’clock Monday morning. 

The Chair inserts various letters and statements in lieu of personal 
appearances at this point. 

(The material referred to is as follows:) 

STATEMENT RELATIVE TO NeEcEssiry FoR Excess Prorits Tax RELIEF FOR 

TAXPAYERS UNDERTAKING NEW PrRopucts OR SERVICES AND ABANDONING 

sucw DurinG Basre PERIOD 


At. the close of World War II during the reconversion period a number of 
manufacturers were seeking new products to augment their existing lines. In 
many instances the purpose of securing the new product was to relieve the company 
from dependence upon the economic events affecting a single industry and to 
permit the company, by diversification of its products, to cushion itself against 

earnings depression attributable solely to that industry. There are two basic 
tuations which occurred in this search for new products. The first is the case 

of corporation A which found a successful product which greatly augmented its 

‘ome after an initial development period. The second is the case of corporation 
B which attempted to develop a new product but found that the new product 

uld not be produced or marketed successfully, and consequently abandoned it. 
\ll of the factors necessary under section 443, Internal Revenue Code, bei 
present, corporation A may secure relief under that section. Corporation B is 
however, denied any relief whatsoever. 

{n example will illustrate the inequity of this situation: Two calendar year 
orporations, A and B, which were engaged in materially different types of pro- 
luction, commenced business prior to the beginning of their respective base 
eriods. Early in 1947 each corporation adopted an entirely new line of product 

litable to its own type of operation while continuing its established lines upon a 
table basis. Each corporation sustained losses in 1947, attributable to 
furnishing its new product, and substantial, although somewhat smaller, losses in 
1948. Corporation A continued to market its new product in 1949 and su 

nt years, and by concentrating on the new line, as contrasted with i 

ed lines, made substantial earnings in the excess profits taxable years. | 

rporation, however, on December 31, 1948, determined that further production 
f its new product would be unprofitable and abandoned that venture. It 

ntinued to concentrate on its established lines and made substantial earnings 
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in the excess profits taxable years. This excess profits net income for the pertinent 
taxable years may be indicated as follows: 





|} Annual average excess Annual average excess 


| profits net income profits net income | Annual average exc 
| without regard to or loss attributable profits net income 
new line of products to new product 









A 


B 





1946 - $60, 000 $60, 000 |__ $60, 000 $60, 000 

1947_.... : : ela 65, 000 | 65, 000 ($75, 000) ($75, 000) (10, 000) (10. 00K 

1948_. i | 70, 000 70, 000 (50, 000) (50, 000) 20, 000 20. 00) 

ee 3 ‘ 80, 000 | 85, 000 10, 000 90, 000 R5. 000 

ia ; i 85, 000 | 135, 000 | 45, 000 130, 000 135, 000 

1951 ‘ pecmeiiadeie 95, 000 195, 000 | 75, 000 170, 000 195, 000 
| 









Note.—Figures in parentheses denote loss. 


It is obvious that the average base period net income of both corporation A and 
corporation B, since it is affected by the substantial losses incurred in furnishing 
a new line of products, is an inadequate standard of normal earnings. Thus, 
while the need for remedial action is apparent in both cases, only corporation A 
may expect to secure relief in the taxable years 1950 and 1951 under the present 
provisions of the Internal Revenue Code. Corporation B, although it has been 
successful in its continued emphasis on its established lines, secures no relief 
whatsoever, despite the resulting inequity of the use of an excess profits credit 
predicated upon its base period experience. 

It is our understanding that the underlying theory of present section 443 (a), 
Internal Revenue Code, is to provide relief where a corporation has introduced new 
products in its base period, substantially as this concept of change of product was 
developed under the World War II law with the exception that certain objective 
standards have been added. Relief is provided for companies meeting the require- 
ments of section 443 (a) (1), (2), and (3) since their base period excess profits tax 
net income is not deemed to be representative of their potential earnings level by 
reason of the development or initiation of a new product or products. If relief 
were not granted, a hardship would be worked upon them at a later time when 
such potential earnings are realized and subject to the excess-profits tax. 

The exact same need for relief exists in the case of companies whose base 
period income was not representative of potential earnings because their earnings 
were adversely affected by losses incurred in starting new products or initiating 
new services and abandoning such new products or services when it was finally 
found to be impossible to produce them successfully. Certainly any attempt to 
determine the average base period net income in the latter situation, without 
giving due consideration to the fact that the income for the base period has been 
reduced by losses that bear no relation to the business operations of the excess- 
profits tax taxable years, is inequitable and unjustly penalizes such companies 
for exploring new fields of endeavor. 

The primary objective of this statement is to point out the existing inadequacy 
of the Excess Profits Tax Act in respect to the class of taxpayers illustrated by 
corporation B above. There are undoubtedly several methods by which this 
inequity may be corrected. It is recognized that any correction must be accom- 
plished with the maintenance of an objective standard of application as well as 
proper limitations to avoid breaking down the underlying purpose of the act. 
Without attempting to define how the correction should be accomplished, it is 
sufficient to mention two methods. One method is by an amendment to section 
443, Internal Revenue Code, which would establish a standard as to abandon- 
ment of a line of products and provide the same relief now granted only to those 
adopting and continuing a new line of products or services. The other method 
could accomplish a similar result through the addition of a subsection to section 
433 (b) (9), Internal Revenue Code, providing that losses from operation and 
abandonment of new ventures would qualify as an abnormal deduction in relation 
to base period net income. 

It is, therefore, respectfully urged that some type of relief is necessary for tax- 
payers instituting and subsequently abandoning a new line of products during the 
base period years. 

Respectfully submitted. 

Baker, Hostetter & PATTERSON; 
By S. D. L. Jackson, Jr. 
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RAYTHEON MANUFACTURIN 
Waltham 54, Mass., July 
Hon. WALTER F. GEORGE, 
The United States Senate . 
Washington, D.C. 


Dear Str: As one of the larger suppliers of electronic equipment to the armed 
services, We Wish to urge your support of section 482 of the House revenue bill of 
1951. The purpose of this section is to exempt sales to the United States of radio 
communication, detection, and navigation receivers from the manufacturer’ 
excise tax. taytheon now has upwards of $190,000,000 in defense contracts and 
employs over | 1,000 people. 

We understand that both the Department of Defense and the Treasury support 
this provision because, as explained below, it will aid the defense effort at no cost, 
and in fact at a saving to the Government. 

Much of thfe electronic equipment being purchased by the armed services 
contains radio receiving elements on which the Government imposes a 10 percent 
manufacturer’s excise tax. The burden of this tax is borne by the armed services 
which purchase the equipment. (Standard Government contract clauses contain 
a statement that all applicable taxes are included in the price. Payment of this 
tax needlessly inflates costs and, therefore, the size of appropriations necessary 
to purchase a given quantity of equipments. Nothing beneficial to the Govern- 
ment, the public or anyone else results from imposition of this tax on Government 
purchases. The money is taken from one pocket of the Government (the armed 
services) and put into another (the Treasury). Nor is this transfer from one 
pocket of the Government to the other accomplished without considerable cost 
to the Government and serious waste in the defense effort. 

The useless passing of these tax dollars around from the military to the con- 
tractors to the Treasury wastes a serious amount of engineering and accounting 
effort at the contractors’ level and also wastes effort in the armed services, 
well as in the Treasury Department. 

The wasted engineering effort on the part of the manufacturers stems from 
the fact that many electronic equipments supplied to the armed services are 
partly taxable and partly nontaxable. While there is a tax on radio receiving 
sets, no tax is imposed on radio transmitting equipment. The radio receiving set 
tax applies to the radio receiving portion of combination transmitting and receiv- 
g equipments, radio direction finders and other electronic equipment. The 
l 


as 


ureau Of Internal Revenue takes the position that the part of such equipment 
iat cannot be separated out as clearly nonreceiver portion is subject to the tax. 
lhe tax is computed on that portion of the manufacturer’s price attributable to 
the taxable portion. 

Thus, in order to compute the tax for inelusion in his bid, the contractor must 
have engineers and cost estimators break out the nonreceiver parts of such 
equipments. We have found that it takes an engineer as much as a week’s time 
to break out the nontaxable portion of one such contract and estimate the tax 

the bid. With the supply of engineers so critical throughout the electronics 
dustry that they are on a 48 hour basis, this is a serious interference with the 
defense effort. Not only is engineering time diverted from production, but 


B 
th 


also 

the cost of this wasted engineering must increase the contract cost borne by the 
armed services. 

The administrative expense of this tax both for the contractors and the armed 


services will be further increased as the result of redetermination and renegotia- 


tion. The problem of determining what part of the contract price is subject to 
tax will be immeasurably increased as the result of over-all renegotiation of a 
contractor’s fully taxable, nontaxable, and partially taxable contracts; the re- 
sulting mixups for their contractors will be wasteful and costly for the armed 
services, 

Recent legislative precedent for the governmental exemption is to be found in 
section 706 of the Second Supplemental Appropriation Act, 1951 (H. R. 9920) 
which enacted a similar exemption from the tax on small arms and ammunition 
as follows: 

“None of the firearms, pistols, revolvers, shells, and cartridges purchased with 
funds appropriated for the military department by this or any other act shall be 
subject to any tax imposed on the sale or transfer of such articles.”’ 

We understand that the Radio-Television Manufacturers’ Association is sup- 
porting a broader bill which would exempt all sales of this type of equipment, 
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commercial as well as governmental. While we have no objection to this | 
we must point out that, unlike section 482, it does deprive the Government 
revenue. 

Sincerely yours, 


C. F. Apa 


THe AmerIcAN LEGION, 
NATIONAL LEGISLATIVE COMMISSION, 
Washington, D. C., July 26, 1951 
Hon. Water F. Grorae, 
Chairman, Senate Finance Commiitee, 
Senate Office Building, Washington, D. C. 

Dear Senator Georce: Referring to H. R. 4473, same being a bill to provi 
revenue, I enclose copy of Resolution No. 104 adopted at the 1950 annual conv: 
tion of the American Legion calling for the enactment of Federal legislati 
excluding all service pay reccived during wartime by noncommissioned person: 
and excluding up to $1,500 received by commissioned officers when comput 
their gross income for Federal income tax purposes for the year 1950 and up 
the end of the current international emergency. 

When the Senate Finance Committee takes H. R. 4473 under advisement 
respectfully request that consideration be given to incorporating therein a provi 
which would carry out the intent and purport of the attached resolution. 

As you know, Senator McFarland recently introduced 8. 1881, which calls f 
the elimination of compensation of members of the Armed Forces from t 
taxable income. 

Thanking you for your courtesy in the matter, I am 

Sincerely yours, 


Mixies D. Kennepy, Directo: 


NONCOMMISSIONED MEN Receive a $1,500 Depuction From Gross INcom 
FOR FEDERAL INcomE Tax PURPOSES 


Whereas the present Korean conflict with the United Nations has made 
apparent that the United States must greatly enlarge its Armed Forces in orde 
to defend itself from without and from within; and 

Whereas an inducement must be given to many persons to enter the Unit 
States Armed Forces; and 

Whereas the vast majority of those who will serve in the A-med Forces of 
United States during the present emergency will receive appreciably less incon 
than they would have received had they been allowed to follow their civilia: 
pursuits: Now, therefore, be it 

Resolved by the American Legion in convention assembled in Los Angeles, Ca 
Oclober 9-12, 1950, That we seek the enactment of a Federal law excluding 
wartime active service pay for noncommissioned service and commissioned pay f 
active service to the extent of $1,500 from gross income for Federal income t 
purposes for the year 1950 to the end of the present emergency for all Arn 
Forces personnel of the United States. 


THE CLEVELAND CHAMBER OF COMMERCE, 
Cleveland 14, Ohio, July 31, 1951. 
Hon. WALTER F. GEorRGE, 
United States Senate, Washington, D. C. 


Dear SENATOR GEORGE: Enclosed is a copy of a report of the committee « 
Federal taxation of the Cleveland Chamber of Commerce dealing with H. R. 4475 
It has been approved by the chamber’s executive committee. 

The committee believes that the tax rates proposed in the bill will discoura 
incentive, deter investment in business and encourage the very inflation that \ 
are supposed to be attempting to combat. We are not convinced that tax 
must be raised at this time in order to balance the budget for the 1952 fiscal ve 
If additional taxes are really needed for indispensable purposes we believe t! 
they should be raised by a uniform excise tax levied at either the manufacture: 
or retail level on all products except liquor, tobacco, and food, and by tax 
presently tax-exempt organizations that compete with private business. 
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We favor the recognition of gain on the sale of a residence, exempting from 
corporate income tax venture capital companies, treating as deferred expenses 
development expenses of mines. 

We oppose a withholding tax on dividends, interest, and royalties. 

It is our opinion that with the exception of a few provisions the bill should be 
discarded and that the Senate Finance Committee should present a new bill. 

Your consideration of our recommendations will be sincerely appreciated. 

Sincerely yours, 
Curtis SMITH, 
Executive Vice President 


REPORT ON THE PROPOSED REVENUE AcT oF 1951 


the Executive Committee of The Cleveland Chamber of Commerce 


GENTLEMEN: Your ‘committee has given consideration to H. R. 4473, know: 
is the Revenue Act of 1951, recently passed by the House of Representatives 
and now being considered by the Senate Finance Committee. 

It is the opinion of your committee that a more ill-advised tax bill has nev 
before been reviewed by it. The bill would take from 52 to 70 percent of co: 

rate income for taxes, with certain portions of such income taxable at as muel 
as 82 percent Individuals would pay taxes varying from 22% to 9444 percent 
of taxable income with a maximum take equal to 90 percent of an individual’s 
taxable income. Is it any wonder that the movement now underway to adopt 
a constitutional amendment limiting income taxes to a maximum of 25 percent 
gains ground every dav? Ill-conceived as such a movement may be, taxpayers 
in desperation may figure it is the only way of stopping the constant round of 
spending and spending, taxing and taxing. 

Tax rates such as proposed in the Revenue Act of 1951 discourage incentive 
deter investments in business and encourage waste which stimulates the very 

Corporatior s, being 
yperated by human beings with human failings, are bound to spend money 
wastefully and extravagantly when 82 percent of the dollars they are spending 


would go for taxes if not spent. This naturally stimulates inflation. An in- 


, 


dividual with large income will not invest in business if 944% percent of his incom: 
2 | 
from business investments is taken away from him. He can secure more than 
five times as much retainable income for himself by investing in 2 percent non- 
} 


taxable municipal bonds than he would secure under the proposed tax law from 
investments in corporate stocks yielding 7 percent. Obviously, business will 
lose the investment of his funds. When from 22% to 94% percent of an indi- 
idual’s net taxable income is taken for taxes, certainly incentive is dealt a blow, 
r the rewards for hard work will go mainly to the tax collector 
yposed in H. R. 4473 will surelv strangle the goose that lavs the 
will eventually result in less rather than more taxes being realizec 
Id not be enacted except in the direst kind of emergency. 

Your committee is not at all convinced that taxes must be raised at 
in order to balance the budget for the 1952 fiscal vear. Budget expenditures for 
fiscal 1952 are estimated at approximately $68 billion, and authoritative esti- 
tes indicate that revenues under existing tax laws might well aggregate $62 
llion to $63 billion. No one yet knows the full amount of revenue that will be 
derived as the result of the passage of the Revenue Act of 1950 and the Exeess 
Profits Tax Act of 1950. This will be the first year in which the full burden of 
those acts will start to be felt. It would appear to be a reasonable certainty 
hat considerably more revenue will be realized in fiscal 1952 than Treasury 

cials have admitted. If Congress would reduce unnecessary expenditures 

as little as $5 billion, the chances are excellent that the budget would be 
balanced for fisea] 1952 without imposing upon the country’s economy a third 
revenue-raising act within the space of one year. 

Congress must face up to its responsibilities at some time and reduce 
essential spending. This committee has stated time and again and now reit 
that economy is the big responsibility of every Member of Congress 
d extravagance cannot be tolerated in any department of the Government 
arring none. Specific recommendations for cuts in expenditures have beet 
le to Congress on numerous occasions and by numerous organizations. Prac- 
uly none of these have been placed in effect. We believe that the time has 
e for Congress to concentrate all of its energies on elimination of nonessential 
nding and reduction of less-essential spending. When that has been done 
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vour committee believes that it can then be determined what, if any, additional 
taxes are really needed to cover absolutely essential costs. 

H. R. 4473 proposes to raise $7.2 billion of new revenues, of whieh $2.8 billio 
would come from individuals, $2.8 billion from corporations, $1.2 billion fron 
excise taxes, and the balance from changes in various provisions of existing 
revenue laws. If new revenues are needed to balance the budget, after Congress 
has done a real job of cutting nonessential expenditures, these new revenues 
should not come from increases in corporate or individual tax rates. As pointed 
out earlier in this report, excessive tax rates, reaching almost the point of complet; 
confiscation, injure the economy of the country when it should be made strong, 
drive investment funds out of productive business investments and into non- 
productive nontaxable securities, are inflationary in nature because of the wast: 
they encourage, and may well result in less rather than more revenues by stifling 
individual and corporate incentive. We are therefore opposed to the proposed 
increases in corporate and individual tax rates. For the same reasons we oppose 
(1) reducing the percentage of average base-period net income used in determini: 
the excess-profit tax credit, (2) increasing the ceiling on the amount of corporat: 
income that may be taken by corporate and excess-profits tax rates, and (3 
restricting corporations in a ‘‘controlled group”? to one minimum excess-profits 
tax credit and one surtax exemption. (The alleged loophole to be closed by 
(3) can be closed under sections 45 and 129 of the present Internal Revenue Code 

If additional taxes are really needed for indispensable purposes, this committee 
has previously recommended that they be raised by a uniform excise tax levied 
at either the manufacturer’s or retail level on all products except liquor, tobacco, 
and food and by taxing presently tax-exempt organizations that compete with 
private business. Liquor and tobacco should be continued subject to excise taxes 
at higher rates than the proposed uniform tax. 

If higher taxes are needed to arm and protect this country, then everybody 
receiving the benefits of that protection should share some portion of the cost 
thereof. There are still millions of people in this country who pay no income 
taxes, and there are still cooperatives and other nontaxable organizations that 
pay no income taxes even though they conduct large income-producing businesses 
in competition with taxable corporations. Congress must certainly consider 
whether these people and organizations are to continue tax-exempt even when 
the President asks for more revenues than were raised during World War IT. 

If one of the purposes of a new tax bill is to combat inflation, then certainly a 
uniform excise tax will accomplish this purpose better than any other type of tax 
High income and excess-profits tax rates encourate spending, but excise taxes 
reduce the amount of money available for spending in relation to the amount of 
goods available. In times like these, therefore, an excise tax accomplishes the 
twofold purpose of being anti-inflationary and at the same time raising needed 
revenues, , 

Certain provisions of H. R. 4473, other than those dealing with increased tax 
rates, should also be dealt with in this report. 

\ few of these provisions should definitely be enacted in any new revenue act. 
These are: 

1. The recognition of gain on the sale of a residence only to the extent that the 
proceeds exceed the cost of a new residence purchased within 1 year before or 
after the sale of the old residence. This takes care of a long-needed change in 
the tax treatment of this type of transaction. 

2. Exempting from corporate income-tax venture capital companies which 
supply capital to corporations engaged principally in developing or exploiting 
new inventions, processes, or products where such companies distribute sub- 
stantially all their income, including capital gains, to their stockholders. This 
provision properly places venture-capital companies in the same tax category 
as regulated investment companies. 

3. Treating as deferred expenses development expenses of mines, after discovery 
of commercial quantities, and permitting deduction thereof ratably over the 
period during which the mineral is sold. This should stimulate the discovery and 
development of additional mineral facilities and provides for the proper method 
of deducting development expenditures. 

1. Recognition as a true partner in family partnerships of a person owning a 
capital interest in a partnership in which capital is a material income-producing 
factor whether or not such interest is derived by purchase or gift. This provision 
should have been part of the income-tax law for many years, and Congress might 
well consider making the provision retroactive. 
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One provision of H. R. 4473 to which your committee is strongly opposed is 
the provision for a withholding tax of 20 percent on dividends, interest, and 
rovalties. Congress was asked in 1950 to pass such a law in a particularly objec- 
tionable form and refused to do so. The proposed type of withholding, while 
not quite so objectionable, nevertheless has many serious defects. The proposal 
is for a gross withholding without any exemptions and without any report to the 
Treasury as to the person from whom the tax was withheld or to the stockholder 
whose dividend was diminished thereby. It would be necessary to every stock- 
holder who actually owed no tax to file a claim for refund. In the meantime the 
Government would keep his money, and if he failed to file a refund claim through 
oversight or lack of knowledge he would lose 20 percent of his dividend. Tax- 
exempt charities would be deprived of 20 percent of their dividend income until 
refund claims were allowed. Since such claims woujd have to be filed every 
vear, the practical effect would be to more or less permanently deprive them of 
that portion of their dividend income. Corporations owning stocks of other 
corporations are taxed only upon 15 percent of the dividends they receive. If 
20 percent of their dividends were withheld, the amount withheld would amount 
to well over 150 percent of any tax they could conceivably owe on dividends 
received. The foregoing are just a few examples of the many defects in the pro- 
posed withholding plan. It should not become law. 

The net result of your committee's consideration of H. R. 4473 is that, with the 
exception of a few provisions thereof, the bill should be discarded and that t 
Senate Finance Committee should present a new revenue bill, if any is actually 
needed after Congress has done a real job of pruning wasteful and unnecessary 
expenses. 

Respectfully submitted. 


he 


COMMITTEE ON FEDERAL TAXATION, 
kk. G. Hatrer, Chairman. 


JuLY 27, 1951. 


WasHInoton, D. C., August 
Hon. WALTER F. GEORGE, 
Chairman, Senate Finance Committee, 
Washington, D. C.: 

Statements of some retail organizations to effect that they would accept retail 
sales tax in lieu of manufacturer’s excise tax being widely misinterpreted to 
indicate that retailers favor sales taxes. As national organization representing 
men’s-wear merchants, we do not see the need for either tax. Thousands of 
retailers, particularly small merchants in communities where there is city and 
State sales taxes, bitterly opposed to retail sales tax under any circumstances 
and we urge their views before your committee. Please see that this message of 
clarification and opposition to retail sales tax is brought to the attention of your 
committee. 

Louris RoruscHiLp 
Executive Director, National Association of Retail Clothiers and Furnishers. 


THE GREYHOUND Corp., 
Chicago, ILil., July 23, 1951. 
Hon. Water F. Greorae, 
Chairman, Senate Finance Committee, 
Washington, D. C. 

Dear Str: Your committee is currently considering the revenue bill of 1951 
as contained in H. R. 4473. Section 123 of this bill provides that corporations 
that are members of a controlled group will be entitled to only one surtax exemp- 
tion of $25,000 and only one minimum excess-profits credit -of $25,000 for the 
group, instead of a surtax exemption and minimum credit of $25,000 for each 
corporation, as under the present law. This revision imposes an unwarranted 
penalty in cases where it is necessary for good and valid business reasons to 
maintain a number of corporate entities in a related group. The effect is to 
reduce a controlled group to a single corporation for tax purposes, and if this has to 
be done it would seem only equitable that the law should also be changed to 
permit the filing of consolidated returns without penalty. 
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Section 201 of the bill, which provides for withholding of income tax at sour 
on dividends and interest, is also extremely undesirable, as it will result in a 
considerable increase in accounting and administration work. It is gross 
unfair to require corporate taxpayers, already burdened with the responsibiliti: 
as well as the costs of acting as tax-collecting agents for the Government, to 
assume the additional work and expense of withholding income taxes from di\ 
dend and interest payments. If this method of collecting taxes is the most 
desirable one from an economic standpoint, the corporate-tax collectors shou 
at least be reimbursed for all costs and expenses attributable to the task. 

The bill on the whole provides for substantial increases in tax rates which w: 
feel are unreasonable, unwarranted, and, in some cases, discriminatory. 

We respectfully request that our views concerning sections 123 and 201 
H. R. 4473 be incorporated in the record of hearings now in progress befor 
your committee. 

Respectfully yours, 












































A. P. Siepz, 
Vice President and Comptrolle) 

















InKoGRAPH Co., INc., 
New York, N. Y., July 27, 1981. 





Hon. WALTER F. GEORGE, 
Senate Office Building, 
Washington, D. C. 

Dear SENATOR: This letter is being written in order to bring to your attentio: 
the inequities that will occur should the Senate Finance Committee adopt that 
portion of tax bill which intends to place a manufacturer’s excise tax on low-priced 
fountain pens. 

No doubt the following facts have been called to your attention, and it is my 
desire merely to reiterate them and to stress the importance of these objections 
to the tax. 

Statistics show that there are approximately 30,000,000 students in this country 
who use fountain pens, the same being a very important item to them in their 
school work. 

[It is also known that these students do not usually purchase such pens which ar 
now subject to sales tax, because of the item being classified in the jewelry li 
but they do purchase the lower-price pens, especially children who attend thi 
elementary and high schools. In most cases, they would buy a pen which would 
cost them either $1 or $2. These children do not have any money of their ow: 
but must obtain the price for these pens from their parents. 

The manufacturer’s tax of 20 percent would immediately make these childre: 
pay $2.40 for a $2 pen and $1.20 for the $1 pen. I do not believe it is the desir 
of your committee to burden these children or their parents with any additional 
costs for an item which is so essential to their daily needs. 

Statistics also indicate that fountain pens are in considerable use amongst 
the military and governmental agencies. The soldiers in campaigns and 
fields write letters to their parents, friends, and those close to them, using founta 
pens. Ido not believe it is the desire of your committee to compel these soldie1 
to pay more for a fountain pen which is needed by them 

Some time ago, the Government sponsored a letter-writing campaign aski 
American citizens to write to friends in foreign countries with the purpose 

reating good will between our people and those of these other countries, all this 



































































































































writing to be done with fountain pens. We do not believe that the Government 
would want to make these people pay more for a writing instrument, especial 
when it is hoped that this letter writing will accomplish the purpose for which 
was intended. : 

In conclusion, may I take the privilege of asking you to use your good offi 
































create such hardship on people who can least absorb additional expenses at thi 
present time. 
We have not written to any other members of your committee, and, therefor 
would appreciate that these facts be called to their attention by you. 
Respectfully yours, 

















A. L. Krese.u, Vice President 














toward eliminating this hardship tax, this manufacturer’s excise tax, which would 
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MEMORANDUM SUBMITTED BY MILES PENNYBACKER, PRESIDENT, NEw CouncrL 
oF AMERICAN BUSINESS 


When big business representatives plug for higher taxes, it’s about time some- 
body began to look under the chips. The New Council of American Business is 
accustomed to looking under the chips, particularly under the blue chips. And 
we are not necessarily wrong in questioning their motives or their theories on 
taxes at this time just because a lot of Government, labor, farmer, consumer, 
and small business representatives have hopped on the band wagon with shouts 
f “balance the budget.’’ 

We suspect that big business is interested primarily in the removal of price and 
other direct controls. Naturally they are not averse to higher taxes on consumers 
if this can be used as an excuse for reducing direct controls. 

No doubt others are sincere in their belief that the proposed new taxes will 
act as a brake against inflation. We question whether the additional taxes thus 
far proposed will act as such a brake. Here are our reasons: 

|. The proposed increases in tax rates on individual income are too small to 


1 


affect the price level. If we wanted to keep the price level down, we would have 
to increase taxes by such an enormous amount that the standard of living would 
drop to dangerous levels. 
The President called for $4 billion a vear increase in revenue from individual 
ncome taxes. The House bill provided for $2.8 billion increase in personal in- 
me taxes. Even the larger figure of $4 billion represents only little more 
| percent of the gross national product (the total amount of goods and servi 
ipplied) and less than 2 percent of the total personal income. It 
hough the tax increase may be harsh for many individuals, ft 
standpoint it can have only a minor effect on the general price 
especially true for the prices of all durable goods, and for most military supplies, 
where the inflationary trends are sure to be most pronounced 
Remember that not all of the money paid out in taxes will be a reduction in 
purchasing power and therefore an aid in the fight against inflation The middle- 
income and upper-income people will reduce their savings, not their purchasins 
power, to pay these higher taxes. The lower-income people will have 
down their buying to pay higher taxes; however, they will i 
purchases of items such as food and clothing, of which there 
Look at what is happening these days in the textile, shoe, and 
nes, 
2. The contemplated increase in corporate income taxes wi 
affect business demand for plant and equipment and therefore 
he pressure of demand for building materials and machinery. 
ions that do most of the business investing in this country hay 
f funds; they don’t rely on current income for business buy 
addition, higher corporate taxes will stimulate higher prices, 
f business the corporations will find it feasible to pass these 
on to the consumer. 
lo balance the budget temporarily may seem important 
rtant to balance the budget, and retire the debt, over t! 
e next 10 to 20 years. If by blindly sticking to a budget-bals 
‘contribute to a period of low incomes, low sales, 
ture we will not be helping the goal of a balanced 
long-term goal can be achieved only by steps 
economy when the rate of spending for armament is diminished 
\ substantial rise in tax rates will reduce consumer savings, the savings we 
ave to rely on for the purchase of homes, autos, and the lik: 
mergency is over. New tax rates that destroy the consumer purchasing power 
iufter the present emergency—when we will have available the tremendous capa- 
ty now being built—will only lead to future budget deficits Future budget 
cits arising from depressed markets will—if we can judge from past experi- 
ence—be larger and last longer than the contemplated deficit in the present 
mergency. On the other hand, a prolonged prosperity aft irrent emer 
can be expected to produce many years of budget st Hence, 
alancing the budget today may not be the answer to an Ts balaneed bud 
r the longer period ahead. 
It is important to remember that Federal deficits are not synonymous with 
lation. During the 1920’s we had years of budget surpluses while in the de- 
pression we had deficits (not only during pump-priming vears 
re recent experience: 
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[In billions of dollars] 


Federal cash | Federal cash 


Calendar year 
- : receipts expenditures 


Differer 






1947 $44.3 $38. 6 
1948 44.9 36.9 g 
1949 41.3 42.6 1 






Surplus 


2 Deficit. 


In 1948—a good business year—the Federal Government had an $8 billion ca 
surplus. In 1949, when production, sales, and profits were falling, there was over 
a billion dollars of Federal deficit. In the fiscal vear just ended, a period of 
marked inflationary trends, we had a substantial surplus. 

These figures show the shallow reasoning of those fiscal experts who intimat: 
that the problem of inflation can be reduced to a mere problem of Federal deficits 

Inflation is a matter of over-all supply and demand. The theory behind 
increased taxes is that it reduces purchasing power and hence brings supply and 
demand into better balance. However, if taxes are to be an effective weapon 
reduce demand, the rates will have to be much harsher than currently co: 
templated. And if they become harsh enough to reduce the inflationary danger 
they will play havoe with the economy. 

This is not to say that inflation is not a danger. It is a real danger. S& 
much so, in our opinion, that we are willing to face the need for direct and effectiv: 
controls on prices, on wages, and on materials. Let’s not kid ourselves that 
loading more taxes on the low- and middle-income groups is the way to stop 
inflation. It will do nothing more than lower their standard of living, reduc 
their savings, and make the next recession more acute. 


Wallace, Idaho, July D4, 1951. 


Hecia MINING Co. 
, 


Hon. WALTER F. GEeorGeE, 
Chairman, Senate Finance Committee, 
United States Senate, 
Washington, D. C. 

DeAR SENATOR GEORGE: We request that your committee give careful cor 
sideration to the following comments pertaining to present and proposed tax 
legislation affecting the metal-mining industry. Although our remarks are 
generally applicable to the metal-mining industry throughout the United States, 
our discussion is more or less confined to the effect of present and proposed tax 
legislation on metal mining in the Northwest States, where the deposits are usually 
deep-seated, and prospecting and exploration, prior to discovery, requires sub- 
stantial cash outlays. 

As comptroller and secretary-treasurer of the Hecla Mining Co. and cor 
sulting partner in the firm of Randall & Magnuson, certified publie accountants, 
of Wallace, Idaho, I am familiar with the tax problems of the mining industry in 
Idaho. Our firm either prepares or supervises the preparation of a majority of 
the tax returns for mining companies in the Coeur d’Alene district, a very im 
portant producer of zinc, lead, and silver. 

According to the 1950 annual vearbook published by the American Bureau of 
Metal Statistics, the State of Idaho lead all of the States in the production of zine 
and silver, and was second in the production of lead. A comparison of Idaho 
production with total United States production is set forth as follows: 





Zine Lead Silver 


Tons Tons Ounces 
Total United States production ; 618, 207 429, 875 34, 944, 54 
Total Idaho production 87, 875 102, 500 | 9, 921, 891 
Percent of Idaho production to total 14.2 23.8 28. 4 
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Ninety-five percent of the total production of metals in the State of Idaho is 
produced in the Coeur d’Alene mining district located in the panhandle of Idaho 
in the area immediately surrounding Wallace and Kellogg, Idaho. 

Prospecting and exploration necessary for discovery of new ores bodies in the 
Coeur d’Alene district require heavy ‘ash outlay s, since the ore bodies oecur at 
depth. It is not at all unusual to discover ore at a depth of from 2,000 to 3,000 


feet below the surface. This, of course, requires huge expenditures for explora- 
tion through shaft sinking and lateral crosseuts, the expenditures for which, under 
present tax law, are not deductible as an ordinary, expense. The only possibilit \ 
of recovery of these expenditures in event of failure to find commercial ore is 
through abandonment which, of course, seldom oecurs, since management i 
reluctant to abandon properties upon which perhaps a million dollars or more 
of the stockholders money has been expended. There is always a possibility 
that additional exploration may encounter profitable ore bodies 

Our present tax laws must be amended promptly if we are to attract risk 
capital into prospecting and exploration ventures. Otherwise there will be very 
few new ore bodies discovered to replace known deposits being rapidly exhausted 
through accelerated product ion. Government officials recognized that the present 
emergency demands that something be done immediately to eneourage the dis- 
covery of new mineral deposits, and yet many seem to Oppose a very simple solu- 
tion set forth as follows: 


AMEND OUR PRESENT TAX LAWS TO PERMIT THE EXPENSING OF EXPENDITURES 
FOR PROSPECTING, EXPLORATION, AND DEVELOPMENT INCURRED PRIOR ro 
DISCOVERY 


The right to expense prospecting and exploration costs before discovery would 
obviously be an inducement, under present high tax rates, for individuals and 
corporations to risk capital in the search for metals, provided such expenditures 
were deductible for tax purposes in the year in which incurred. Excessive tax 
rates, under the present tax law, do not leave either the corporation or the 
individual sufficient earnings after taxes to carry on the necessary prospecting 
and exploration required to discover new deposits. Certainly I cannot see how 
there can be any loss of revenue over the long pull. In fact, the discovery of new 
profitable deposits will mean added tax revenue. Our Government has embarked 
ipon a policy of loaning or matching funds as an inducement. However, the 
industry in general frowns upon assistance from Government as a subsidy and 
would much prefer a deduction for tax purposes. Under the present law, even 
major companies with huge surpluses are reluctant to speculate with funds for 
exploration. Many small corporations presently unable to finance exploration 
and development of their own properties would be in a position to attract capital 
from larger corporations through leasing arrangements. 

In order to accomplish the above, I urge that your committee act promptly 
upon the following recommendations: 

Amend the present tax law to permit the expensing of expenditures for pros- 
pecting, exploration, and development incurred prior to the productive stage of 
the mine by adding the following new paragraph (D) at the end of section 23 (a) (1 
of the Internal Revenue Code as a substitute for the first nine lines of paragraph 
(D) of section 302 (a) of the Revenue Act of 1951 (CH. R. 4473), which is now under 
consideration by your committee: 

(D) In the case of mines and other natural deposits (except oil and gas 
wells) all expenditures (in excess of net receipts from any minerals produced 
before the mine has reached the production stage) incurred in prospecting, 
exploration, and development may be deducted as expense, either in the 
vear incurred, or at the election of the taxpayer, deferred and ratably appor- 
tioned to the production directly related to such expenditures, and to the 
extent not previously so deducted by the taxpayer may be deducted in the 
year in which it is determined that there is no reasonable expectation of such 
production thereafter.”’ 

Other provisions of section 302 dealing with adjustment of the basis, depreciable 
property, ete., could then be incorporated into the above. Section 302 (c) must 
necessarily then refer to page 75, line 24, as to “prospecting, exploration, and 
levelopment”’ instead of merely to ‘‘development.” 

| fully realize that some officials in the Treasury Department will contend 

percentage depletion compensates for expenditures incurred in prospecting 

1 exploration and will therefore oppose the above amendment. However, the 
cts do not bear out their contention. Statistics gathered by the Idaho Mining 

86141—51—prt. 8 26 
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Association for vears 1930 through 1940, inclusive, reveal that total expenditur 
by the mining industry in Idaho during this period aggregated $220,000,000, a 
compared to total receipts from sales of ore amounting to $210,000,000. In othe: 
words, the mining industry in Idaho during this period expended $10,000,000 mo: 
for prospecting, exploration, development, and mining costs, taxes, constructio: 
etc. (exclusive of depreciation and depletion), than was realized in the form 
receipts from the sale of ore. We have no statistics subsequent to 1940. How- 
ever, if expenditures for prospecting and exploration had not been made duri: 
the above period, we probably would have very little production in the Stat 
Idaho at the present time. 


SECTION 302 OF THE 1951 REVENUE BILL (H. R. 4473) 


As stated previously, I firmly feel that section 302 (a) should be amended 
suggested above to permit the expensing of prospecting, exploration, and develo; 
ment incurred prior to the discovery of ore. Section 302 of the 1951 revenue | 
is unquestionably a step in the right direction, since it solves part of the probl 
in permitting a deduction for development expenditures subsequent to discover 
and prior to the productive stage, which, under present law, must be capitalized 
and is recoverable only through depletion. 

However, I have one or *wo criticisms of the proposed amendment. W1! 
such development expenditures may be expensed as a deferred operating cost, | 
amendment would require that the expense be allocated over the ores benefit 
through such expenditure as the units of produced ores or minerals benefited ar 
sold. In the Coeur d’Alene district, I believe that this wording may actua 
curtail development of presently known ore bodies. Management will be ve 
reluctant to expend advance funds for development if such funds cannot 
expensed in the vear of expenditure, for the reason that the future vear in wl 
an expense deduction may be taken might be a loss year in which no tax benefit 1 
be derived. 

It has been our policy, which has apparently met with Bureau approval 
expense what is commonly termed ‘‘normal development.” This includes devel 
ment between levels such as for skip pockets and crosscuts from the shaft and a 
shaft extensions in cases where such extensions merely maintain output. 

We believe line 24, on page 74, pertaining to the above section, should 
amended by inserting after the word ‘“‘sold’’ the following: ‘‘or at the taxpay 
election in the year paid or incurred.’’ If the taxpayer wishes to expens 
entire development costs, I cannot see why there should be any objection, si 
in any event, he gets the deduction only once. 

We believe that the following sentence should be added to the end of par 
graph (D): 

“Expenditures to maintain production of an operating mine shall not be « 
sidered as expenditures for development within the meaning of this paragra 
but shall be deductible as ordinary costs of operation in the year such expendit 
are made.”’ 

One other amendment which we believe should be made to section 302 d: 
with receipts from minerals produced before the mine has reached the product 
stage. Section 302 makes no provision and we believe the following word 
should be added after our proposed amendment insofar as development prior 
the productive stage is concerned: 

“Before the mine has reached the productive stage, net receipts from 
minerals produced shall be applied to reduce any then remaining balance o 
penditures.”’ 

After making the above amendments, sec. 302(a) of the Revenue Act of 1951 
read as follows (proposed amendments underlined) : 


“Sec. 302. Expenprrcres in THE DEVELOPMENT oF MINES 

Sec. 302 (a). DepucTIoN oF EXPENDITURES.—Section 23 (a) (1) (relatin: 
deductions from gross income) is hereby amended by adding at the end ther 
the following new subparagraph: 

“(TD) Development of mines: Expenditures paid or incurred after 
cember 31, 1950, in the development of a mine or other natural dep 
other than an oil or gas well), to the extent paid or incurred after the exist« 
of ores or minerals in commercially marketable quantities has been disc] 
shall be deductible, on a ratable basis, as the units of produced ores 
minerals benefited by such expenditures are sold or at the taxpayer's eli 
in the year paid or incurred. Before the mine has reached the productiv 
the net rece ipts from my minerals produced shall iY applte d to reduce any 
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remaining balance of development expenditures. To the extent that such expendi- 
tures have not previously been so deducted by the taxpayer, they may be deducted 
in the year in which it 1s determined that there is no reasonable expectation of such 
productive stage. Such expenditures, and the adjustments to basis provided 
in section 113 (b) (1) (J), shall not be taken into account in determining the 
adjusted basis of the property for the purpose of computing depletion under 
section 114. This subparagraph shall not apply to expenditures for the 
acquisition or improvement of property of a chs ar acter which is subject to the 
allowance for non provided in section 23 (1). For purposes of this 
subparagraph, allowances for depreciation shall be considered as e xpenditures 
Ex pe nditures to maintain production of an operating mine shall not be considered 
as expenditures for development within the meaning of this paragraph but shall 
be deductible as ordinary costs of operation in the year such expenditures are 
made.” 

\s stated previously, the proposed italicized amendments to section 302 above 
relate to expenditures for development incurred after discovery of ore in com- 
mercially marketable quantities. Of course section 302 does not take care of 
expenditures for prospecting and exploration incurred prior to the discovery of 
commercially marketable ore, and for that reason, we must again emphasize the 
necessity of making provision for a tax deduction for such expenditures, as sug- 
gested 

Chere are a number of other objectionable features to the Revenue Act of 1951 
which warrant your consideration. For example, the proposal to reduce the 
present excess-profits-tax credit based on income from 85 to 75 percent is not 
justified. In fact, any reduction below 100 percent results in application of an 
excess-profits-tax rate to a portion of normal income which is obviously unfair. We 
urge that the present 85-percent allowance be increased to 100 percent. 

The new bill also proposes that combined normal and surtaxes be increased to 
52 percent. We believe the present 47-percent rate is excessive, especially when 
you consider that corporate income is now being taxed to the corporation and the 
portion retained after taxes by the corporation is taxed once more when distributed 

the shareholders as a dividend. 

Code section 131 (f) which grants a foreign tax credit only in the case of a 
majority owned foreign subsidiary is grossly unfair to the domestic corporation 
owning a minority interest in a foreign subsidiary. The ownership requirements 
hould be reduced to a figure not in excess of 10 percent. 

We urge that your committee give our comments careful c ideration. We 
sincerely believe that the national emergency demands th: ur tax laws be 
amended in a manner similar to that set forth above in order to provide met 

ecessary for the national safety. 
Yours very truly, 


aid SO 


Hrecita MINING 
L. J. RANDALL, 


BAKER, Borrs, ANDREW 
Hous 
mily partnerships, Revenue Act of 1951. 
Mr. Couun F. Sram, 
Chief of Staff, 
Ne w House O fice Building, Was} ington, dD. ( 
Dear Mr. Stam: As I have written you heretofore in reference 
nt of family partnerships in the Revenue Acts of 1950 and 1951, 
reference to the same subject as dealt with in section 313 of the r 
51 as passed by the House. 
In substance, in my opinion section 222 as contained in the reven 
is passed by the Senate is far simpler, clearer, and better all aro 
on 313, and will make for far less litigation and at the sa t 
heretofore written you, be entirely fair to the Government 
ion 222 as originally written, although I will suggest later it 
nge in one sentence. 


CTION 313 OF REVENUE BILL OF 1951 


ippreciate very much your extended efforts to clear up this family-partnership 
iddle and the work that has gone into the preparation of section 313. However, 
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from over 30 vears’ experience in tax matters and from a study of section 313 a: 

many discussions of it with other lawyers and accountants, I believe we will hay, If 
another flock of litigation over the meaning of certain provisions of section 313 F does 
I will discuss at the first certain technical objections and then take up the mor a such 
fundamental ones: Es the | 

1. ‘Lhe first sentence of section 191 as enacted by section 313 provides for 1 va to tk 
distribution of earnings in accordance with the partnership agreement and t! F T 
makes an exception to the extent that the portion attributable to donated capita wort 
is eee greater than the share of the donor attributable to the donor see 
capital. The third sentence then provides that an interest purchased by one mx E it Wi 
ber of a family from another shall be considered to be created by gift and the fair rend 
market value of the purchased interest shall be considered to be donated capital be a 

You will note that the provision of fair market value is technically limited to a cons 
purchased interest and the fair-market-value provision does not in so many words E amo 
apply to a donated interest. It was probably your intention to have the fair BS reas' 
market value apply both to a donated interest and a purchased interest but ther in p 
is this hiatus in the language. With this hiatus, there is no measure provided agre 
for determining what is the capital represented by an interest donated by a : mig! 
parent to a child. However, for the balance of this letter I will assume that the earl 
fair-market-value provision applies both to donated interest and purchased 
interest. 

2. There is no provision in the section by which the amount of the donor’s 
capital is to be determined. I can see all through this many difficulties wit! 
revenue agents, and it is with revenue agents that all tax cases originate. I ca: 
see now long and extended discussions as to what the donor’s capital is in a 
partne ‘rship and what the fair market value of a child’s aaaahedl or purchase 1 
interest is. This becomes particularly difficult where there is a partnership o 
long standing. For example, I have now up with the Government a partne hip 
created on December 31, 1935, between three brothers, two wives, and 10 trusts 
Each year there will come up the question of what the capital of the three brothers 
and their two wives amounted to on December 31, 1935, and the fair market — 
value of the interests given those trusts on that day. As of what date is the 3 = 
donor’s capital to be determined? As of what date is the fair market value of a 
donated or purchased interest to be determined? In this connection, if a partner- 
ship has increased in worth at the time an interest is sold or given to children, the: 
the fair market value of the children’s interest would be worth more than the 
amount of capital originally put into the partnership by the parent and in suc! 
ease the interest of the children would be recognized in full. In other cases a 
partnership will not have as much assets as it had originally, either by distributions 
or losses. In such case the fair market value of the interest acquired by childre: 
will be less than the proportionate capital originally put in by the parent, and i! Hon 
that instance the interest of the children will not be recognized in full. I do: c 
think that this result was intended. D 

3. Section 313 as now written will apply no matter how old the donee or pur- 
chaser of an interest may be. It applies to all dealings between spouses, ancestors, 
nl lineal descendants and any trusts for such persons. A man is in a partner 
ship with two others, and has two sons that are up in their forties. He wants 
them to come into the partnership to take his place gradually. He therefore se 
them an interest. Here again we have all of the intricate questions of the senor 5 
capital and the donated capital when if section 313 is not enacted these two gr 
men who happen to be sons of a partner would be readily admitted by the tres ri- 
ment as bona fide partners. 

There may be an answer to the foregoing questions, but, if section 313 is passed, with 
I do not know what answers I could give to a revenue agent if he raised them i bow 
the examination of one of these family partnerships. T 
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SECTION 222 OF REVENUE BILL OF 1950 PASSED BY SENATE 


As I have heretofore written you, I think section 222 is fair to the Government 
and fair to the taxpaver, and it does not have the complicated questions that 
arise under section 313, or at least arise in mv mind and that of others. I think : reco 
section 222 can go far toward eliminating a great deal of needless litigation. Inco 

In connection with section 191 as proposed to be enacted by section 222, | the 1 
would like to call your attention to the second sentence as now written whi eeu 
reads: “If it does not so reflect the proportionate value of services, a reasonal — 
proportionate allowance for such services shall be attributed to the partner 
rendering such service.”’ 
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If I may do so, I would suggest that this sentence be changed to read: “‘If it 
does not so reflect the proportionate value of services, a reasonable amount for 
such services shall be attributed to the partners rendering such services before 
the determination of the partnership income allocable to the partners according 
to the terms of the partnership agreement.” 

The only change of substance that this would make would be to change the 
words ‘‘a reasonable proportionate allowance’’ to ‘‘a reasonable amount.’’ I can 
see difficulty in the words ‘‘a reasonable proportionate allowance.”’ I think 
it was intended that there should be a definite monetary allowance to the partner 
rendering the service, but under the present words it seems to me that there would 
be allocated to such partner a percentage of the earnings which might vary very 
considerably from year to year. If this is changed as I suggest to ‘‘a reasonable 
amount,”’ this would mean a definite amount in dollars that would represent 
reasonable compensation for the partner’s services, and I do not doubt but that 
in practically all cases taxpayers and the Government agents could come to an 
agreement as to what would be a reasonable “‘salary’’ in dollars whereas they 
might have a great deal of difficulty in agreeing upon an additional percentage of 
earnings. 

RETROACTIVE FEATURE 


I think that any provision in the Revenue Act of 1951 should be made retro- 
active to January 1, 1939, just like the Senate provided in section 222. If this 
change is made applicable only from the passage of the Revenue Act of 1950, it 
will be years before it will have any actual effect in cleaning up tax eases. On the 
other hand, making it retroactive to 1939 will make it applicable to present 
pending cases and establish a definite rule by which these family partnerships 
ean be measured and bring to a ready conclusion practically all of the pending 
cases, either in favor of the Government or the taxpayers. 

As the revenue bill of 1951 is now pending before the Senate Finance Com- 
mittee, I am sending a copy of this letter to Senator George and to Senator 
Connally. 

I have through these many years recognized the great value of your services 
and those of your staff to both the House and Senate in preparing the various 
revenue bills, and as a citizen I want to express my gratitude to you. 

Yours very sincerely, 
Homer L. Bruce, 


AMHERST H. WILDER CHARITY, 
St. Paul, Minn., July 238, 1951. 
Hon. WALTER F. GEeorGE, 
United States Senator, Washington, D. C. 

Dear SENATOR GEORGE: We are writing to you as a member of the Senate 
Finance Committee to ask your assistance in securing an amendment to the 
section of the Revenue Act of 1951 which provides for a 20-percent withholding 
tax on dividends, royalties and interest payments. It is our understanding that 
the act as passed by the House of Representatives provides that the withholding 
tax shall be deducted from all dividend, royalty, and interest payments, but that 
where such payments are withheld from tax-exempt organizations, such organi- 
zations would be permitted to claim credit for the withheld amounts as an offset 
against their liability for income and social-security taxes on wages paid their 
employees. If the amounts withheld exceed the organization’s liability for taxes 
withheld from wages paid their employees, the organization will have to apply 
for a refund of the difference. 

The Wilder Charity is an endowed foundation which operates a number of 
services in this community for the benefit of “the worthy poor, sick, aged, or 
otherwise needy.”’ With the exception of miscellaneous operating receipts, its 
entire income is received in the form of interest and dividends. If this proposed 
provision were to become law it would not only greatly complicate our bookkeeping 
records but would also delay the receipt of a substantial percentage of our current 
income. Because the Wilder Charity receives practically its entire income in 
the form of interest and dividends, the amount of our withholding-tax and social- 
security-tax credits would be equal only to approximately 25 percent of the 
amount withheld by the Government under the proposed plan. 

It seems to us that the proposed plan would be exceedingly difficult to administer 
and that it would greatly increase the bookkeeping and record-keeping costs of 
the Federal Government. 
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The Wilder Charity owns some Canadian securities. Apparently the Canadia: 
Government follows the practice of withholding the tax on payments of dividends 
rovalties, and interest, but it permits charitable organizations to file a certificat 
of their tax-exempt status with the company or individual paying the dividend 
royalties, or interest, and on the basis of that statement no deductions are mad 
with respect to payments to charitable organizations. It seems to us that su 
a procedure is much easier to administer and of much less inconvenience to thy 
charitable or nonprofit organization. We would greatly appreciate your assistanc 
in making certain that a more easily administered procedure is provided for tax 
exempt organizations than the one proposed by the House bill. We have fow 
that the Canadian system operates very easily, with a minimum of difficulty a 
delay for all concerned. 

Thank you. 
Sincerely, 
























































F. M. Rarie, Jr., Executive Secretary 








NATIONAL Too, AND Diz MANUFACTURERS ASSOCIATION, 
Cleveland, Ohio, July 25, 1951 
Hon. WaLTrer F. GEorGE, 
Chairman, Senate Finance Committee, 
United States Senate, Washington, D.C. 


, 




















DeAR SENATOR GEORGE: It will be very much appreciated if you will see tha: 
the following brief statement regarding family partnerships is included in thy 
record of the hearings which vour committee is now holding on H. R. 4473. 

Full recognition of family partnerships by the Bureau of Internal Revenue a: 
regards the Federal income tax is highly important to many of the shop owner: 
in the special tool and die industry. These shops are all smal! businesses whi: 
make the special tooling without which mass production is impossible. 

They are operated by their owners, frequently with the help of various members 












































a natural consequence, and take various forms. 

Before the Senate acts on H. R. 4473, we urge that section 313, family partner 
ships, be amended to provide for its application for tax vears back to 1988, a1 
to make it clear that any partnership that is valid under State law be so recogniz: 
for Federal tax purposes. 

Since it became permissible for husband and wife in any State to split the 
incomes equally in computing their income taxes, the importance of the validit 
of husband and wife partnerships has of course become of less importance. | 
before this right was established by Congress, many such partnerships whi 
had been recognized for tax purposes before the United States Supreme Cou 
decisions in the Tower and Lusthaus cases, were denied the right of dividing tli 
incomes in accordance with their partnership agreements, even though t! 
privilege of splitting incomes was enjoyed by all married couples in communit\ 
property States. This inequitable action should now be rectified, and other 
family partnerships fully recognized, 

Sincerelv yours, 
























































Grorce 8. Eaton, Executive Secretary 








AMERICAN WATERWAYS OPERATORS, INC., 
Washington 4, D. C., July 24, 1951 
Hon. Water F. GEorGE, 
Chairman, Committee on Finance, 
United States Senate, Washington 25, D. C. 


Dear Senator Georce: Many members of this national association of th 
barge and towing-vessel industry who provide all types of domestic water trans 
portation services on the inland rivers, intracoastal canals and waterways, tli 
bays, sounds, and harbors of the Nation sincerely believe there is a serious i! 
equity in section 448 of Public Law 909, Eighty-first Congress, the Excess Profit: 
Tax Act of 1950, approved January 3, 1951. 
































percent credit— 

‘“‘TIn the case of a corporation engaged in the furnishing or sale of transportatio 
by common carrier bv water, subject to the jurisdiction of the Interstate Con 
merce Commission under part III of the Interstate Commerce Act, or subj 























of the family, in the office, on the road, or in the shop. Family partnerships are 





Section 448 (c) (6) of the above-mentioned act permits the granting of a 6- 





to th 
Act, 
and | 


(EXC 
but « 
to di 
sour 

As 
of th 
regu 


all s 
SO Pp 

It 
tion 
men 
und 
men 


Hor 


j 
Tr , 
Ollie 
pro] 


rs 


r 
TeCC 
The 


PTO! 





REVENUE ACT OF 1951 1833 


to the jurisdiction of the Federal Maritime Board under the Intercoastal Shipping 
Act, 1933”— 
and section 448 (d) states that— 

“For the purposes of this subchapter the term ‘regulated public utility’ means 
(except as provided in subsection (e)) a corporation described in subsection (c), 
but only if 80 per centum or more of its gross income (computed without regard 
to dividends and capital gains and losses) for the taxable year is derived from 
sources described in subsection (c).”’ 

As a matter of practical operations on the inland waterways and in the harbors 
of the United States, nearly all water carriers engage in both ‘‘regulated”’ and ‘‘un- 
regulated”’ traffic under the provisions of part III of the Interstate Commerce 
Act—the Transportation Act of 1940. This act provides specific exemptions 
applicable to the carriers by water of bulk commodities generally, including bulk 
petroleum products, operations in harbors and contiguous waters, and certain 
other services provided by water carriers and operators. 

Under the language in the Excess Profits Tax Act of 1950, herein quoted, do- 
mestic water carriers and operators are denied the 6-percent credit unless 80 percent 
or more of their traffic by revenue volume is subject to regulation by the Interstate 
Commerce Act. It is believed that the equitableness of the situation would require 
that these carriers and operators be permitted to take the credit referred to in the 
proportion of their “‘regulated”’ to their “unregulated” traffic and thus revenue. 

Under such an arrangement, if a water carrier derived 50 percent of his revenue 

any taxable year froin traffic subject to regulation and fixation of rates by the 
Interstate Commerce Commission or any other appropriate regulatory body, he 
should be entitled to take 50 percent of the 6-percent credit, rather than be denied 
all such credit because of the fact that his “‘regulated’’ revenue did not amount to 
80 percent of his total revenue for any taxable year. 

It is hoped that the Committee on Finance will give consideration to the allevia- 
tion of this inequity in the Excess Profits Tax Act of 1950 by appropriate amend- 
ment to H. R. 4473, the proposed Revenue Act of 1951, now before it. The 
undersigned will be pleased to submit facts in support of this suggested amend- 
ment at your request, and I await your advice thereon. 

Sincerely yours, 
CueEstTEeR C. THompson, President. 


Hon. Harry F. Byrp, 
Senate Finance Committee, 
Senate Office Building, Washington, D. C. 


Dear Str: In accordance with your request when I visited with vou in your 
office Wednesday, July 18, I am attaching herewith a presentation of the 
proposed amendment of the House tax bill permitting partnerships and proprie- 

ships to take advantage of the corporate tax rates in their business operations. 

This group has been a neglected and forgotten group taxwise. There is little 
record of their ever having been given tax consideration as a business group. 
They form the backbone of American industry and commerce and are the breeding 
grounds of much of the best that is in the American enterprise system. They 
should be put on a competitive basis with corporations taxwise and I hope that 
vou and your associates in the Finance Committee will see fit to make this recom- 
mendation to the Senate. 

This is a new subject in one sense but it has been considered by vour tax advisers 
yr many vears and has been before the Ways and Means Committee in the past. 
I believe it would have been given a great deal of consideration in the recent 
leliberations of the Ways and Means Committee if these had not been somewhat 
involved. We have never had a more able Finance Committee than the one 
presently serving the Senate and they are fully qualified to pick up this “new” 
subject and pass judgment on it. 

Very truly yours, 


ft 
i 


( 


N. Barb. 
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Juty 23, 1951. 


PrRoposeED AMENDMENT TO THE House Tax Britt Now BeErore THE SENAtT!: 
FINANCE COMMITTEE 


Subject: Giving proprietors and partners the right to pay business taxes under 
the same tax schedule as corporations. 
The following taxes are presently in force: 
Corporation tax rates: 
Normal tax ; 
Surtax on net income over $25,000 


Total- 
Excess profits tax on income above excess profits tax credit if any 


Total 
Over-all ceiling, 62 percent. 
Individua! tax rates: 
Normal tax 
Surtax at $12,000 
Surtax at $200,000 
Top total rate 9] 
Over-all ceiling, 87 percent. 


A business earning $12,000 a year operated by a proprietor pays the sami 
tax as a corporation, if the proprietor has no other income. If he has other 
income his business and personal taxes are added together and the burden on his 
business is increased. 

Above $12,000 area income the proprietor is at a progressive disadvantag: 
The corporation rate is 47 percent plus excess-profits taxes, if any, with an over 
all ceiling of 62 percent. The individual proprietorship ceiling is 87 percent. 

It is recognized that by court decisions and tax authorities that no man should 
be penalized taxwise for his selection of a method of doing business. 

All tax laws are written around the individual and the corporation and _pro- 
prietor’s and partner’s business enterprises and venture capital has not beer 
the subject of tax legislation. They are the forgotten group. 

No other group will be hurt by recognizing this forgotten group and treating 
them justly taxwise. 

The revenue received from this group by the Federal Government should not 
be reduced. This group should be stimulated and the revenue increased. Reduc- 
tion of taxes increased the revenue in Canada. 

This subject of proprietor and partner taxes has been before the Ways and 
Means Committee of the House since 1945 and has been considered by the Joint 
Tax Committee of the House and Senate. It has been stated that the reasor 
the Ways and Means Committee has taken no action was because there was no 
general revision of the tax laws and only a few specific so-called emergency cases 
were passed on. The justice of an equitable tax base for this group has never 
been questioned. 

A bill, H. R. 4214, was introduced into the House by the Honorable Danie! 
Reed, of New York this year and a similar one was introduced by the same Con- 
gressman last vear. 

Copies of H. R. 4214 are attached herewith and also a copy of a proposed bill 
differing slightly from H. R. 4214 which it is suggested that the Senate Financ 
Committee adopt as an amendment to the House bill presently before them in 
preference to H. R. 4214 for the following reasons: 

The proposed and preferred amendment differs from H. R. 4214 in leaving 
out the last paragraph of H. R. 4214. This paragraph provides for double taxa- 
tion of proprietorship and partnership when these earnings are transferred from 
the business account of the partnership or proprietorship to the individual account, 
i. e., transferred from his venture capital to his investment capital. 

This is not a fair, equitable, or desirable procedure for the following reasons: 

(1) Congress and its tax advisers are seriously considering the elimination 
of double taxation of corporate dividends. It would be unwise and unfair to 
impose on proprietorships and partnerships a double taxation of their earnings 
when the principal has been condemned in corporations. 

(2) If a partnership or proprietorship is required to pay an extra tax for the 
transfer of earnings from venture capital to investment capital there will be a 
tendency to keep the venture capital and not pay taxes on it. Tax experts 





have 
unde 
of u 
has 
unde 
part 

(3 
to ll 
the ¢ 
tax | 

Pi 

(1 
of tl 

9 


(4 


inve 
(3 
Py 


pena 
(8 


indi 
than 
as if 
limit 
must 
exer 
appr 


enga 

" i 
tion 
be le 


““/ 
any | 
502: 
indit 
The 
presi 
what 
and 
“/ 
elect 


ying 
iXa- 
rom 
unt, 


REVENUE ACT OF 1951 1835 


have stated that the operation of a proprietorship and partnership tax based 
under corporate rates was the only method known by which the accumulations 
of unnecessary capital was prevented. The retention of capital by corporations 
has been the subject of much legislation and many administrative rules and an 
undesirable feature of this kind should not be added to a proprietorship and 
partnership tax situation. 

(3) If venture capital earnings are transferred promptly from venture capital 
to individual investment account, without tax, they will immediately increase 
the earning power of the individual which earnings will be subject to the individual 
tax rates with probably increased revenue to the Government. 

Proprietorships and partnerships are penalized over corporations as follows: 

(1) They are required to pay taxes a year in advance and sometimes in advance 
of the collection of the money providing the taxes. 

(2) They have, at the risk of their business, their entire assets, including both 
investment and venture capital. 

(3) They have no carry forward on losses or excess profits tax credits. 

Proprietorship and partnership advantages: 

(1) The right to do business in any State without a license or incorporation. 

2) Bookkeeping and legal simplicity. 

(3) No board of directors. 

(4) No minority interest. 

(5) No double taxation of earnings. 

(6) No undistributed earnings problem. 

(7) The right to do business in a manner of their own choosing without being 
penalized (a truly American privilege). 

(8) No personal holding-company problems. 


A BILL To permit unincorporated businesses to be taxed as corporations 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Internal Revenue Code is amended by 
adding at the end of part I of subchapter B of chapter 1 the following new section: 
“Sec. 16. ELection as to Tax TREATMENT OF NONCORPORATE BUSINESS 

ENTERPRISES 

“(a) At the election of the taxpayer, any business enterprise operated by an 
individual, or by a partnership consisting of not more than ten individuals other 
than a nonresident alien or a foreign partnership may be treated for tax purposes 
as if such business enterprise were & corporation, subject to the conditions and 
limitations provided in this section. In the case of a partnership, each partner 
must concur in the election. The election provided in this subsection shall be 
exercised in accordance with such regulations as the Commissioner, with the 
approval of the Secretary, shall prescribe. 

“(b) As used in this section, the term ‘business enterprise’ means an enterprise 
engaged in a trade or business, other than personal service. 

‘“(c) In the case of any business enterprise as to which an election for corpora- 
tion tax treatment has been made under subsection (a), the following taxes shall 
be levied, collected, and paid: 

“(1) a tax on the normal-tax net income of such business enterprise, at 
the rates prescribed in section 13 (b) or 14 (b); 

(2) atax on the corporation surtax net income of such business enterprise, 
at the rates prescribed in section 15; 

“(3) a surtax on the undistributed section 102 net income of such business 
enterprise, at the rates prescribed in section 102. 

‘“(d) There shall not be included in the gross income of a business enterprise 
any income includible in ‘personal holding company income,’ as defined in section 
502; but any such income shall be treated as the income of the individual or 
individuals to whom it would be attributable if this section had not been enacted. 
The Commissioner, with the approval of the Secretary, shall by regulation 
prescribe such method of accounting as will be necessary in order to determine 
what items are to be excluded from the gross income of the business enterprise 
and treated as income of individuals under this subsection. 

‘“(e) In computing the net income of any business enterprise as to which an 
election has been made under subsection (a), the following rules shall apply: 

“(1) a reasonable deduction shall be allowed for salary or compensation 
to the sole proprietor or to any partner for personal services actually rendered; 
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(2) the treatment of capital gains and losses shall be that applicable : 
corporations ; 

‘*(3) a deduction for charitable contributions equivalent to that allow 
by section 23 (q) shall be allowed; 

(4) there shall be allowed as deductions only such items as are prope: 
allocable to the operations of such enterprise. 


EFFECTIVE DATE 


Sec. 2. The provisions of section 1 shall apply to taxable years ending after 
December 31, 1950. 


Winturop, Stimson, Putnam & Roserts, 
New York 5, N. Y., July 26, 1951 
Hon. Wa.LTer F. Georae, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 


Dear Senator GEORGE: Would your committee be willing to take unde 
consideration at this time a technical change in the new tax bill for the purpos« 
remedying a serious inequity which might well arise in connection with the optiona! 
valuation of a decedent’s estate under section 811 (j) of the Internal Rever 
Code? It might well happen that subsequent to the filing of the return and after 
the period within which an election to adel either thé value at date of death o 
the value 1 year after death has expired, the value of the gross estate may hy 
increased over the value shown in the return either by including property not 
shown in the return, e. g., property transferred in trust and claimed by the estate 
to be not taxable, or by increasing the value of property shown therein, with the 
result that if the estate is bound by its election to use the value 1 year after deat 
the total tax resulting might substantially absorb the entire estate, or, so encroa 
upon it as to work a great hardship on the beneficiaries of the estate. 

In the so-called American Bar Association tax bill by Representatives Camp 
and Reed, H. R. 4775 and H. R. 4825, there is proposed an amendment wt 
would do away with the inequitable results under the present law. <A copy of that 
proposed amendment is enclosed. 

I appreciate that the bill which has been under your consideration is one designed 
primarily to increase revenue, rather than to correct inequities. Nevertheless, 
there is danger of a real hardship being incurred by an estate which I know of 
the amendment to which I have referred is not passed at this time. 

I should add that in order to be of benefit the amendment would need to pro- 
vide that it be applicable to all estates with respect to which the statutory period 
for filing of claims for refund has not expired at the date of enactment. If th 


amendment were made applicable only to estates of decedents dying after the 


passage of the amendment it would not help the situation which I have in mind. 
Faithfully yours, 
Percy W. CRANE. 


Proposep AMENDMENT TO Section 811 (j) oF THE INTERNAL REVENUE Copi 
RELATING TO THE OPTIONAL VALUATION OF EsTATES 


OPTIONAL VALUATION 


Section 811 (j) (relating to optional valuation of gross estate) is hereby amer 
by striking out the first sentence and inserting in lieu thereof the following: 

‘“(j) OprrionaL VALUATION.—If the executor so elects upon his return, the va 
of the gross estate shall be determined by valuing all the property included the 
on the date of the decedent’s death as of the date 1 vear after the decede: 
death. If, subsequent to the filing of the return, the value of the gross estat: 
increased over the value shown in the return either by including property 
shown in the return or by increasing the value of property shown therein, the 
cutor may elect whether the gross estate, as increased, shall be valued as of 1 
date of death or pursuant to this subsection, and the executor shall have this e! 


tion notwithstanding a prior election or failure to elect. However, (1) property 


included in the gross estate on the date of death and, within 1 vear after the 

cedent’s death, distributed by the executor (or, in the case of property includ 
in the gross estate under subsection (c), (d), or (f) of this section, distributed 
the trustee under the instrument of transfer), or sold, exchanged, or otherw 
disposed of, shall be included at its value as of the time of such distribution, sa 
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exchange, or other disposition, whichever first occurs, instead of its value as of 
the date 1 year after the decedent’s death, and (2) any interest or estate which is 
affected by mere lapse of time shall be included at its value as of the time of death 
instead of the later date) with adjustment for any difference in its value as of the 
later date not due to mere lapse of time.” 

This amendment shall be applicable to all estates with respect to which the 
statutory period for filing a claim for refund of estate taxes shall not have expired 
at the date of the enactment hereof. 


THe American LEGION, 
Indianapolis 6, Ind., July 30, 1951. 
Hon. WALTER F. Greoror, 

Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 

Dear SENATOR: Since 1926 the American Legion has been very keenly inter- 
ested in the promotion of baseball among the boys in the age group of 12 to 17 
vears. This was started as a part of the Legion’s Americanism program, and 
bas been continued each year. 

We feel baseball has played a very important part in our program. 
helped in correcting juvenile delinquency in many areas. 

During 1950 a total of 16,456 teams were registered in our American Legion 
junior baseball program. Although many Legion teams were playing who were 
iot officially registered in our headquarters office. We estimate 1 million boys 
participate in our baseball program annually. 

In view of the effort the American Legion is making to interest the boys of ages 
12 to 17 in baseball, it is our feeling that baseball equipment such as balls, bats, 
gloves, masks, body protectors, and leg guards should be removed from section 
183 of H. R. 4473, which is now being considered by vour committee. 

We were unable to appear before your committee, and will appreciate it if this 
letter can be made a part of the record of the hearing. 

Sincerely yours, 


It has also 


ERxtEeE Cocke, Jr., National Commander. 


THE AMERICAN GUERNSEY CATTLE CLUB, 
Peterborough, N. H., July 27, 1961. 
Senator Watrer F. GreoraGe, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 

Dear SENATOR GeorGe: This organization is the American Guernsey Cattle 
Club, Peterborough, N. H., representing approximately 50,000 Guernsey cattle 
breeders in the United States. 

The Senate Finance Committee, of which you are chairman, is considering the 
new Revenue Act of 1951, and we would like to direct ourselves briefly to one 
rovision of the bill (H. R. 4473) as it was passed by the House. We refer to 
section 306 of the bill, which reads: 

“Effective with respect to taxable vears beginning after December 31, 
1950, section 117 (j) (1) is hereby amended by adding at the end thereof the 
following new sentence: ‘Such term also includes livestock held by the 
taxpayer for draft, breeding, or dairy purposes for 12 months or more.’ ”’ 

Chis provision is of vital interest to our members, as well as to the countless 
thousands of taxpayers in this country who have herds of animals used for draft, 
breeding, or dairy purposes. 

Obviously, the intention of the provision is to make sure that the taxpayer 

ll receive a capital-gains treatment when he sells draft, breeding, or dairy 
livestock, with the requirement that in order to get such treatment, the livestock 

ust have been “held by the taxpayer’ for such purposes for 12 mont 


mnths or more. 


You and your committee are undoubtedly familiar with the history of the 
taxability of sales of draft, breeding, or dairy animals. Without attempting to 
forth the details, the Commissioner of Internal Revenue, for years, has been 
ding that sales of such animals result in ordinary income, notwithstanding the 
that the judicial decisions have been to the contrary. Your honorable 
mittee, and the Congress, was most cognizant of this situation last year when 
msidered the insertion of a provision on this subject in the Revenue Act of 
50. However, for certain reasons, this was not done and we refer to the con- 
rence committee report (H. Rept. No. 3124, 81st Cong., 2d sess., p. 28) which 


!: “It is the hope of the conferees that, pending such study and further legis- 
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lation, the Treasury Department will follow the decision of the Eighth Circuit 
Court in the Albright case (173 F. 2d 339).”’ The conferees had eliminated the 
proposed amendment because they did not want to amend section 117 (j) with 
regard to cattle to the exclusion of other livestock and, accordingly, felt that the 
matter on an over-all broad basis was deserving of further study. 

Since then, the Treasury Department has come out with a new position set 
forth in Mim. 6660 (June 27, 1951), but in this ruling the Commissioner still has 
not gone as far as some of the court decisions. 

Obviously, and especially in view of what happened last year, the intent behind 
section 306 of the pending revenue bill is to afford taxpayers certain benefits and 
to make sure that they receive them, notwithstanding what the position of the 
Commissioner may be. 

However, we would like to point out to you that the language in the bill lacks 
clarity and could very well result in considerable litigation which would be cost] 
to taxpayers, as well as the Government, and which might very well defeat th: 
intent of this new legislative provision. While the language to be added to 
section 117 (j) refers to livestock “held by the taxpayer” for 12 months or more, 
there is no way of determining when such holding period begins. The report of 
the House committee accompanying this bill (H. Rept. No. 586, 82d Cong., 
ist sess.) sheds no light on this at all. It states: 

Your committee believes that the term ‘“‘livestock”’ in this new sentence 
should be given a broad, rather than a narrow, interpretation; and that the 
gains from sales of livestock should be computed in accordance with thy 
method of livestock accounting used by the taxpayer and presently recog- 
nized by the Bureau of Internal Revenue. 

To give you a specific example, let us refer to a bull which is owned by the owner 
of a dairy herd. The bull cannot be used for breeding until it is from 10 to 12 
months old. When does a taxpayer begin to hold such an animal for breeding 
purposes? Once the bull calf is born in the taxpayer’s herd the taxpayer begins 
holding it for breeding purposes. 

The same is true with regard to a heifer calf. It would not be bred until about 
18 months of age and would first drop a calf about 9 months thereafter. Yet, 
once the heifer is born in the taxpayer’s herd, with the taxpayer not selling it 
but holding it in the herd, with the attendant expenses, taxpayer is holding such 
animal for dairy or breeding purposes. 

By the same token, once a taxpayer obtains title to a bull or heifer that dat 
should start his 12 months holding period. 

In order to avoid confusion and considerable costly litigation in the future, and 
in keeping with the apparent intent behind this provision, it is requested that 
your honorable committee modify this language so as to make it crystal clear 
when the holding period begins. 

Knowing how busy your committee is, with numerous witnesses requesting 
permission to appear before it, we are attempting to cooperate with you and are 
confining our request to the form of this letter. We trust you will be good enough 
to see to it that it receives the attention of yourselt and your honorable committe: 
If you or your committee so desire, we would be glad to personally appear befor 
it to discuss this particular subject at greater length. 

Thanking you for your consideration. 

Respectfully, 

Tue AMERICAN GUERNSEY CaTrLe CLUR, 
Kart B. Musser, Secretary. 


(At 12:40 p. m. the committee recessed to reconvene at 10 a. m. 
Monday, July 30, 1951.) 
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MONDAY, JULY 30, 1951 


Unirep States Senate, 
CoMMITTEE ON FINANCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a. m. in room 312 Senate 
Office Building, Senator Harry F. Byrd presiding. 

Present: Senators Byrd, Kerr, Frear, Taft, Martin, and Williams. 

Also present: Elizabeth B. Springer, chief clerk; Colin F. Stam, 
chief of staff, Joint Committee on Internal Revenue Taxation. 

Senator Byrp. Let the meeting come to order. 

In lieu of appearance there will be inserted in the record a letter 
from John W. Hardy, of the Virginia Alcoholic Beverage Control 
Board, Richmond, Va., and the statement of Karl F. Feller, president, 
International Union of United Brewery, Flour, Cereal, Soft Drink, 
and Distillery Workers of America, CIO. 

(The material referred to follows:) 


COMMONWEALTH OF VIRGINIA, 
VIRGINIA ALCOHOLIC BEVERAGE CONTROL BoarpD, 
Richmond, Va., July 25, 1951. 
Hon. Harry F. Byrn, 
Congress of the United States, Senate Building, Washington. D. C. 

DeAR SENATOR: As president of the National Alcoholic Beverage Control Asso- 
ciation and vice chairman of the Virginia Alcoholic Beverage Control Board, I 
am enclosing a copy of a resolution which was adopted at the annual meeting 
of the National Alcoholic Beverage Control Association held in New York City 
on October 4, 1950, which resolution was reiterated at a midyear meeting of 
the association held at White Sulphur Springs, W. Va., on May 2, 1951, relative 
to the matter of excise taxes on alcoholic beverages. This association is com- 
posed of 16 member States who have alcoholic beverage control laws similar 
to the laws of the State of Virginia. The members of the Virginia Board have 
had the privilege of meeting once or twice a year with the commissioners and 
administrators of the other commissions who are members of this association 
for the purpose of improving the administration and enforcement of laws per- 
taining to the sale of alcoholic beverages. 1 wish to say that these are earnest, 
honest, honorable men devoting their talents in a conscientious manner in an 
attempt to control the distribution of alcoholic beverages and to eliminate, as 
far as practical, illegal manufacture and traffic of such beverages. The members 
of this association, including the Virginia board, are opposed to any increase 
in Federal excise taxes on alcoholic beverages as expressed in the enclosed reso- 
lution. 

We feel the Federal Government will make a grave error if any additional 
taxes are imposed on any alcoholic beverages. In our opinion any increase in 
taxes will contribute to an alarming increase in illegal manufacture and traffic 
in alcoholic beverages with a resultant increase in other types of crime. We 
believe that it would be necessary for the various States and the Alcohol Tax 
Unit to substantially increase their personnel at great expense to both the 
Federal and State Governments in an attempt to control illegal manufacture 
and traffic and there is great doubt in our minds that even with increased per- 
sonnel, the illegal manufacture and traffic can be controlled satisfactorily. 
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We cannot agree with the philosophy of those who believe the illegal many 
























































facture and traffic of alcoholic beverages which would be caused by additions) ve 
Federal excise taxes would not create a serious crime problem for the enforc i 
ment agencies of the Federal and State governments. a 
We respectfully request your serious consideration of this matter, and we hoy, ruse 
it will be your pleasure to vote and use your influence as a member of the Sena i 
Finance Committee against the present proposed increase in excise taxes on welf 
alcoholic beverages. are 
We respectfully request that at the meeting of the Senate Finance Committ: viel 
to be held in Washington next Monday you present this communication and thy doul 
enclosed resolution and request that it be made a part of the record of thy ant 
hearing to be conducted at that time relative to the matter of excise taxes o “Tt 
alcoholic beverages. the 
With kind personal regards, app 
Sincerely yours, that 
JoHn W. Harpy hein 
RESOLUTION this 
nob 
Whereas the present Federal excise tax rate on alcoholic beverages already an 
bears two war tax increases, the first assessed under the Revenue Act of 1942 less 
and the second assessed under the Revenue Act of 1943 ; hans 
And whereas there has been an alarming increase in the illicit production of met 
distilled spirits as reflected by the still-seizures statistics released by the Alcoho! the 
Tax Unit of the Treasury Department of the United States and which indicates will 
that such illicit production continues to increase ; dus 
And whereas it is the opinion of the National Alcoholic Beverage Contro con 
Association that excessive excise taxes on distilled spirits are a major contribut mit 
ing factor to such illicit production : The 
And whereas such excessive taxes and consequent illicit production have a Gov 
direct and an adverse influence on the revenue of the member States of this sta 
association, first by diverting the revenues which would normally acerue to th: A 
said member States from the sale of legal tax-paid distilled spirits, and second|; wil 
by adding to the enforcement costs consequent upon the illicit traffic in distille Wa 
spirits within the borders of the said member States: Now, therefore, be it of 
Resolved, That the National Alcoholic Beverage Control Association urges that im} 
there should be no further increase in the excise tax rates on alcoholic beverages sim 
and it is further top 
Resolved, That the executive secretary of this association send a copy of this he 
resolution to all of the members of the Ways and Means Committee of the Hous: fail 
of Representatives and to all of the members of the Finance Committee of tli LC 
Senate. \ 
bur 
of 
STATEMENT OF Kart F. FELLER, PRESIDENT, INTERNATIONAL UNION oF UNtrT! ol 
SREWERY, FLouR, CEREAL, Sorr DrINK, AND DISTILLERY WoORKERS OF AMERI( oe 
ClO, bet 
My name is Karl F. Feller and I reside at 3106 Manning Avenue, Cincinnat <2 
Ohio I am president of the International Union of United Brewery, Flour or 
Cereal, Soft Drink, and Distillery Workers of America affiliated with the Con tr 
gress of Industrial Organizations. For the sake of brevity 1 will refer to it l, 
the Brewery Workers Union. . 
The Brewery Workers Union, whose headquarters are at Cincinnati, Ohi ves 
represents the overwhelming majority of the employees in the brewing industry = 
in this country and a very substantial segment of the employees in the disti ee! 
ing industry. It also represents, among others, the employees in the yeast, malt a 
and other industries which are related to the aleoholic-beverage industries _ 
It is on behalf of the approximate 75,000 employees whom we represent-in thes co 
industries that I appear before you today to oppose the proposed increases in th: = 
excise taxes on beer and distilled spirits, H. R. 4473. : 
Since its foundation in 1886, the organization which I am proud to represent _ 
has dedicated itself to improving the living standards and working conditio! 
of its members and of the workers of this country in general. As one of th - 
pioneers of the American labor movement, the Brewery Workers Union has its 
roots deep in the American democratic tradition. Volitical and economic demo res 
racy are objectives for which our union has fought in the past and to which we res 


have dedicated ourselves for the future. I mention these things to emphasiz 


REVENUE ACT OF 1951 1841 


the statement that we recognize fully the seriousness of the present crisis on 
noth the domestic and international fronts. We recognize the danger of totali- 
tarianism to our democratic institutions and we also recognize the need for the 
raising of additional revenue to put a brake on the inflationary spiral and to de- 
fray the tremendous cost of our armaments program. 

However, from the standpoint of the welfare of our members and the general 
welfare as well, the proposed increases in the excise taxes on alcoholic beverages 
are unfair, ill-advised, and shortsighted. It is questionable whether they will 
vield substantial additional revennes. On the other hand there seems little 
doubt that such tax levies will bring evils in their train which will far outweigh 
any additional revenues which they may produce. 

It is well known that taxation of alcoholic beverages has often been used for 
the dual purpose of raising revenue and controlling consumption. The latter 
approach is, of course, the backdoor approach to national prohibition. I assume 
that the proposed levies are intended to produce additional revenue and are not 
being considered as @ prohibition measure. I assume that this committee and 
this Congress are too well aware of the social catastrophe which is called the 
noble experiment to even contemplate its restoration. At the same time, it is 
only fair to point out that the fanatical forces of prohibition, which are cease 
lessly active in our National and State capitals, view any increase in alcoholic- 
beverage taxes as a step toward prohibition. They realize the truth of the state- 
ment that “the power to tax is the power to destroy.” Those who would destroy 
the alcoholic-beverage industry will enthusiastically support any proposal which 
will place a crippling burden upon the already overtaxed beer and liquor in- 
dustries. We submit that this committee in its deliberations should disregard 
completely any control or prohibition arguments or consideratons. This com- 
mittee and this Congress have no mandate to reintroduce national prohibition 
They are concerned only with a revenue measure, intended solely to increase our 


Goverment’s income in time of serious national emergency It is from that 


standpoint alone that I propose to discuss these proposed taxes (H. R. 4473). 

At the very outset the attention of the committee is called to the fact that the 
wiurtime excise taxes on alcoholic beverages which were imposed during World 
War Il are still in effect although they were intended to be only for the duration 


f 


of the emergency. It is now proposed that a further wartime tax be super- 


imposed on the existing one. I suggest to the committee that this process is 
similar to the imposition of an additional excess-profits tax on corporations on 
top of those which were imposed during World War II. 
be denounced as obviously unfair and confiscatory. It does not become any 
fairer because this proposal is leveled solely at alcoholic beverages. It is still 
a case of one emergency wartime tax on top of another. 

We protest, in particular, any additional tax on beer. To place this additional 
burden on an already overburdened beverage may well place it beyond the reach 
of the public and destroy the industry. It is commonly said that beer is the 
workingman’s drink, and this is largely true. But the size of the beer glass has 
been shrinking in recent years and its price has been rising. The tax burden on 
beer is fantastically heavy. Starting with a Federal tax of $5 per barrel in the 
postprohibition period, the impost was raised until it reached its present rate of 


$8 per barrel in 1944. But this is only the beginning. 
trict 


Such a proposal would 


Every State and the Dis- 
of Columbia levy a tax on the manufacture or sale of beer. On December 
1, 1950, these State taxes ranged from 62 cents per barrel in California to $14.40 
in South Carolina. State taxes average more than $2 per barrel. In addition, 
there are other local taxes, Federal and State license and permit fees for brew- 
eries, Wholesalers, and retailers. All of these are, of course, in addition to sueh 
general taxes as Federal and State corporation income taxes and other taxes of 
general application. In many States proposals are now under consideration for 
increasing State taxes on beer. The theory seems to be that there is no limit to 
the tax burden that can be placed on beer. We submit that the saturation point 
is here and that the time has come to call a halt. We are not dealing with a 
luxury item. Beer is a beverage for the masses, not to be treated in the same 
manner as expensive jewelry or expensive furs or perfumes. It 
that the American worker has the right to enjoy. 
his reach through excessive taxation. 

There is evidence that we have reached the point of diminishing returns in 
regard to beer taxes. The combination of Federal and State taxes seems to be 
reducing beer consumption. Thus, since 1947 there has been 


is a beverage 
It must not be placed outside 


a steady and sub 
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stantial decline in Federal revenue from taxes on beer as shown by the follow- 
ing table compiled from reports of the Bureau of Internal Revenue: 


I anc cinerea attire heared iacsien gaesioacs cag tated peg enone cereeueneeeateane $702,988, 365 

RO ees sctn soroate a deceneteatecandbeceresemensem ShdmeensbnpapePeidugeckiprii-inkectuta-apabeatsen 685,179,475 
ip nach rine ere ieee ane enero nee es onsets .. 674,616,638 
SO eo cel Soanctnciea sg eae id ecient dip tae emeeceicacateiaiaed earner 662,004,017 


It is plain that in a period of economic prosperity and increased consumer in- 
come the Federal tax yield from beer has been declining. This picture is not 
one which justifies an increased tax burden on beer. The increased tax under 
consideration may very well result in less revenue. 

It is commonly stated, and I sincerely believe, that this increased tax wil] 
drive scores of small breweries out of business and hasten the pronounced trend 
in the industry toward concentration and monopoly. The small breweries in 
this country were looking forward to a reduction in the excise tax on beer last 
year, with anticipation and hope. Not only has that hope been crushed, but it 
is now proposed to lay an even greater burden upon them, Many will not survive 
it. 

We submit that any tax program which has such undesirable consequences 
should be scrutinized very closely. It places an unfair and excessive burden 
upon a staple, workingman’s beverage; it places an unfair and excessive burden 
upon one American industry; it will lower consumption, produce reduced rey- 
enues, and aid in the destruction of small business. There is a point beyond 
which beer cannot be taxed and that point has been reached. An industry 
which is now one of our greatest revenue-producers may well be placed in 
jeopardy by such a tax program. 

We turn now to the proposed increased tuxes on distilled spirits. Some of 
the things which I have said about beer taxes are applicable to distilled spirits 
as well, especially the matter of pyramiding one emergency wartime excise tax 
on another. However, we ask you to consider what seems to us to be the most 
serious problem in this connection, namely, the probability of the return of 
many of the worst evils of the prohibition era in the event that these added taxes 
are imposed. We could spend a great deal of time arguing and debating statis 
tics. This would serve no useful purpose, because the problem may be posed in 
very simple, common-sense terms. H. R. 4473 proposes to increase the tax on 
distilled spirits from $9 to $10.50 per proof gallon. On top of this $10.50 per 
proof gallon tax we have the multiplicity of State taxes which averaged about 
$1.48 per tax gallon in 1949, plus Federal, State, and local taxes and license and 
permit fees. There is a strong trend among State and local governments to in 
crease existing taxes on alcoholic beverages. There is a stern warning in these 
facts which may be stated in the following terms: When taxes force retail prices 
above a certain level the bootlegging of alcohol on which no tax has been paid be- 
comes attractive to lawless elements. Let us not delude ourselves. As soon 
as even a slight tax is imposed there is an incentive to evade the tax. The higher 
the tax, the greater the incentive.. The existing $9 tax plus the numerous State 
and local taxes already provide a tremendous incentive for lawbreaking.  In- 
crease that tax by $1.50 and you are inviting moonshining, bootlegging, and 
organized crime on a national scale. 

It is estimated by the Licensed Beverage Industries, Inc., based on data of 
the Alcohol Tax Unit, Treasury Department and reports of the various states 
that in 1949: 8,008 stills were seized by Federal agents and 10,876 by State and 
local authorities, for a total of 18,884 seizures. It is also estimated by the 
same source that these stills had a daily capacity of over a half-million gallons, 
or more than 100,000 gallons per day above the average daily production of 
the legally licensed distillers. These figures are impressive, but they do not tell 
the worst of our fears of what may happen if this additional tax should be 
placed on distilled spirits. We solemnly warn that taxes at that level will 
surely herald the return of the mobster, the racketeer, and the hijacker to our 
national scene; of the bootlegger and the speakeasy; with all their attendant 
evils. It would be an invitation to organized crime on a national scale. 

We submit that these proposed increases of the taxes on beer and distilled 
spirits should be rejected. The existing wartime emergency taxes on these 
products are high enough. We commend to this committee the tax program 
recommended by the Congress of Industrial Organizations, which will yield 
adequate revenue to the Government and place the burden upon those elements 
in our economy which are best able to pay it. Let us not impose taxes which 
may well undermine the brewing industry, place the worker's beverage beyond 
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his reach or encourage large scale violations of the law and organized crime, 
taxes which are so high as to make it likely that they will produce no additional 
substantial revenue. It is probable that a very large part of any additional 
revenue that these taxes might yield would be expended for law enforcement 
in a futile attempt to cope with the lawlessness which excessively high excise 
taxes invite. 


Senator Byrp. In lieu of appearance there will be inserted in the 
record a statement from Mr. Frank Ludwick, counsel for the Bottle 
Fermented Champagne Producers, Inc. 

(The letter referred to follows:) 


BorrLeE FERMENTED CHAMPAGNE PRODUCERS, INC., 
Washington, D. C., July 25, 1951. 
SENATE FINANCE COMMITTEE, 
United States Senate, 
Washington, D. C. 


GENTLEMEN: The Bottle Fermented Champagne Producers, Inc., a trade as- 
sociation composed of producers of fermented-in-the-bottle champagne in the 
United States, is a signatory of the brief filed with your honorable committee 
py the Wine Conference of America representing the wine industry as a whole. 
"Since we know of no commodity so discriminated against taxwise as cham- 
pagne we desire to file this supplemental brief with a prayer for an equitable 
adjustment of the excise tax on champagne. 

Champagne is simply a light table wine which has undergone a second fer- 
mentation which does not change the alcoholic content from that of the original 
light table wine but which produces a carbon dioxide gas causing the wine to 
sparkle and effervesce when opened. 

It is a recognized fact that the American public prefers carbonated drinks 
whether they be nonalcoholic or moderately alcoholic. 

The only possible reason for the excessive and discriminatory tax on cham- 
pagne is that it has erroneously been considered to be a luxury item. The only 
reason it may be so considered is because of the excessive tax. The tax pro- 
posed on table wine of the same alcoholic content as champagne in H. R. 4473, 
now being considered by your honorable committee, amounts to 17 cents per 
gallon as compared with what amounts to a tax of $3.40 per gallon on cham 
pagne, 

Mr. Frank Schoonmaker, a wine importer and an author of books on wines, 
appearing before the Committee on Agriculture of the House of Representatives 
in the Eighty-first Congress, on this subject said: 

“All of us in America are aware that our eating and drinking habits are not 
those of European countries. America’s club, so to speak, is the soda fountain, 
not the cafe. Coca-Cola has acquired a popularity which even seems to frighten 
some-of our good friends in France. We have ginger-ale and seven-up, sarsa 
parilla, and beer. Some of these drinks are sweet, and some are not, and they 
have all sorts of different flavors. 

“What do they have in common? 

“One thing, gentlemen, they are carbonated. Apparently Americans like 
bubbles. Americans get bubbles every time they open a bottle of a soft drink. 
They get bubbles every day across the soda fountain. If you ask for a glass of 
beer in England, you get a brew that has no sparkle at all, but you could not 
sell that kind of beer in the United States. We like bubbles: we like drinks 
that sparkle. Ordinarily this innocent liking for sparkling beverages does not 
involve us in taxation. The bubble, like air, is free. Congress does not tax 
ice-cream sodas because they are carbonated, or Coca-Cola because it sparkles, 
but what a man pays in the way of Federal taxes on a whisky and soda is no 
higher than the tax that he pays on a whisky and water. Why, then, do we 
have a major discrimination against sparkling wine? The other products that 
[ have mentioned, excellent as they may be, are not farm products. Why deny 
to the farmer, the grape farmer, the wine producer, a right to put a few bubbles 
in the wine he makes? Our national laws, since the repeal of prohibition, tax 
alcohol, not bubbles. Do you not think that we might stop discriminating against 
the only alcoholic beverage which is a farm product, and give the farmer a 
chance to put untaxed bubbles, a sparkle without a tax, in his wine to make it 
ore salable and more acceptable to the general public? 

86141—51—>pt. 3 27 
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“Champagne the world over gets a lot of publicity. And actually the very 
word ‘Champagne’ has somehow become synonymous with luxury and high 
living. But let us not forget that not so many years ago, tea and coffee and 
oranges and lemons were also products restricted to the very wealthy. Today 
they are on practically every table in the United States. They would not be 
if they had been prohibitively taxed. 

“American sparkling wine, or champagne if you prefer to call it that, ean 
too, take its honorable place on America’s dinner table, particularly America’s 
festive dinner table. The American sparkling wine industry is in its infanc) 
It is hardly even in its infancy—it searcely exists. I venture to say that 90 
percent of Americans have never tasted sparkling wine. Those that have seen 
to like it, but in 1949 we consumed just about one tablespoon of sparkling win 
per capita. 

“Through an altogether excessive and unreasonable tax on sparkling wine, 
and in order to produce less that $5,000,000 in internal revenue taxes, th 
Government has effectively prevented the expansion of what is potentiall) 
major industry—an agricultural industry—which could, if properly and fairl 
taxed, yield many times $5,000,000. All of the sparkling wine now consumed 
in America can be produced by something like 20,000 acres of vines, and I can 
personally assure you that the farmers that grow and cultivate these vines are 
not having any too easy a time, and are not very happy. I suggest that if you giv: 
them a break as far as Federal taxes are concerned within 3 or 4 or 5 years 
you may well see a million or two million acres under similar vines, and thy 
farmers doing very well indeed. 

* * % * * * * 

“Third, I believe that a certain amount of careful study will convince you 
gentlemen, that a reduction of the tax on sparkling wine will produce more 
revenue rather than less revenue, and, at the same time, make a major contribu- 
tion to the prosperity of American agriculture.” 

Consumption of champagne in France in 1950 amounted to an average of 
half bottle per person or one-tenth of a gallon. The consumption of all sparkling 
wines in the United States in 1950 amounted to about one one-hundredth of 
gallon per person (this includes United States and foreign produced champagne) 
On the basis of population in the United States if each person consumed one-half 
bottle of champagne as they did in France in 1950 sales would have amounted to 
about 6,650,000 cases per year as compared with 714,000 cases. Even allowing 
for the difference in the customs of the two countries it must be admitted that 
the tax element is important. The United States taxes champagne at the present 
time $3 per gallon as compared with the French tax of 8 cents per gallon. 

As a result of the last discussion of import duties at the Torquay, England 
tariff conference the duty on champagne valued under $6 per gallon was reduced 
from $3 per gallon to $1.50 per gallon as had been previously done for champagne 
valued over $6 per gallon. 

The attached table shows that United States champagne is not keeping pace 
with the growth of sales of all classes of United States produced wine. On t! 
other hand, French champagne sales have increased in proportion to all foreig 
wine sales apparently at the expense of United States champagne producers 
Many United States champagne producers have already been forced out of bus 
ness as will most of those remaining unless the tax is reduced sufficiently to jx 
mit an increased consumption of the product. 

In addition to the exorbitant excise tax on champagne the method of levying 
the tax is likewise unscientific and unfair. Extended research has failed 
determine why the half-pint unit was selected as the taxable unit for champagne 
as opposed to the 1-gallon unit for most other alcoholic beverages. Whatever 
reason, if any, which may have existed for its justification at the time of its 
adoption the reason no longer exists. Champagne is universally packaged 
one-fifth gallon bottles or fractions thereof and the tax therefore could readi! 
be determined on a gallonage basis. Levying on a half-pint unit basis it results 
in a tax in excess of what the Congress evidently intended by reason of the { 
that the half-pint units cannot be adjusted to the traditional champagne packag« 
impossible to change in the face of French champagne competition. So th: 
present tax of 15 cents per half-pint unit reduced to a gallonage basis theo 
retically amounts to $2.40 whereas actually it amounts to $3. Sixty cents 
therefore paid on champagne that simply does not exist. We submit this 
unscientific, unfair, and discriminatory. 
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Because of the ad valorem of champagne compared with table wines, resulting 
from the increased cost of the second fermentation, a higher tax should probably 
be imposed upon champagne. It should be somewhere in the neighborhood of 
that imposed upon dessert wine (67 cents per gallon) by the proposed legislation. 
At most it should certainly not exceed the present theoretical tax of $2.40 and the 
tax should be imposed on the same honest taxable unit applicable to other wines 
and distilled spirits. 

Respectfully submitted. 
BorrLte FERMENTED CHAMPAGNE PRODUCERS, INC., 
By Frank M. Lupwick, Counsel 


: : Grand total 
oreign wine F 
Foreign wine champagne 
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1, 045, 32: 918 . 008 431,119 (3, 194, 55! . 134 
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Senator Byrp. In lieu of appearance there will be inserted in the 
record a statement from Mr. Jacob Reck on behalf of the Beauty and 
Barber All-Industry Legislative Council. 

(The document referred to follows :) 


STATEMENT OF JACOB RECK ON BEHALF OF BEAUTY AND BARBER ALL-INDUSTRY 
LEGISLATIVE COUNCIL 


My name is Jacob Reck. I am the Washington representative of the Beauty 
and Barber All-Industry Legislative Council, a group consisting of officials of 
organizations representing all segments of the beauty and barber industry 
shopowners, supply wholesalers, and manufacturers, 

The beauty and barber industry supports section 432 (b) of H. R. 4473. the 
Revenue Act of 1951, amending the provisions of section 2402 (b) of the Internal 
Revenue Code, and urges the Committee on Finance to retain it in the tax legis- 
lation to be reported to the Senate. 

Section 432 (b) of H. R. 4478 provides beauty and barber shops with the relief 
they so desperately need from the burdensome procedural provision resulting 
from the Federal retailers’ excise tax on bulk toilet preparations used by beauty 
and barber shops in rendering services. 

Beauty and barber shops want to pay their just share of the increased taxes 
needed to support mobilization. However, they join other industries, affected 
by excise tax hardships, in stating that if excise taxes must remain on the 
statute books for an indefinite time, then it is imperative that the glaring 
inequities and unreasonable hardships created by these taxes be adjusted by 
Congress now. We feel that the necessity for raising additional revenue must 
not be used as an excuse for not levying excise taxes equitably and fairly 
especially since excise taxation now appears to be a permanent fixture in our 
tax structure. 

The Committee on Ways and Means which has carefully considered excise-tax 
inequities and hardships on three occasions in the past 5 years recognized the 
injury occasioned to the beauty and barber industry by the discriminatory, bur- 
densome procedure which must be followed in connection with the tax on bulk 
cosmetics used in rendering services when it incorporated section 432 (b) in the 
Revenue Act of 1951. Hon. Robert L. Doughton, chairman of the Committee on 
Ways and Means, made this statement on the floor of the House of Representa 
tives regarding the provision granting relief to beauty and barber shops from 
the tax on bulk cosmetics used in rendering services: 
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Phis bill was carefully considered and unanimously reported out by the Com- 
mittee on Ways and Means. After full consideration, it was decided that it is a 
meritorious bill.” 

Most of the members of the Committee on Finance are familiar with the facts 
of the hardship imposed on the beauty and barber industry by procedural pro 
visions of the tax on bulk cosmetics used in rendering services. A statement was 
filed with your committee on this subject in July 1950 during the consideration 
by it of the 1950 tax bill. Moreover, a complete statement on the hardship suf. 
fered by the beauty and barber industry as a result of the tax on bulk cosmetics 
is set forth in the report of the hearings before the Committee on Ways and 
Means on revenue revision of 1951, in part 3, at pages 2529 to 2533. Accordingly, 
and in order to conserve your valuable time, I will summarize, instead of fully 
developing at this point, the reasons why the beauty- and barber-shop industry 
should be accorded relief, as provided in section 432 (b) of H. R. 4473, the Rey- 
enue Act of 1951, from the procedural provisions of the retailers’ excise tax on 
bulk cosmetics used in rendering services: 

1. This retailers’ excise tax is harmful to beauty and barber shops since it 
places an undue burden on such shops selling cosmetics by requiring them to fur 
nish each supply dealer with a frightening certificate of purchase for resale and 
has caused many shops to refrain from selling cosmetics thereby causing them to 
lose income they normally would derive from such sales. This requirement is 
not imposed on other retailers of cosmetics. 

2. This tax represents the taxing of business-cost items and adds to the operat. 
ing costs of beauty and barber shops. The major portion of shop revenue is 
derived from rendering services, and cosmetics are part of the operator's tools, 
This tax is a levy on the tools of persons earning a living with their hands 

3. If section 482(b) of H.R. 4473, the Revenue Act of 1951 is enacted, there 
will be no apparent loss of revenue to the Government. It is estimated that 
about $3 million is collected annually as a result of this tax. The apparent 
loss of this small amount would be more than offset by the increased tax yield 
from retail sales by beauty and barber shops in a broadened retail market 
Moreover, an increased income-tax yield would also follow reduced business 
costs and enlarged volume of sales at retail by beauty and barber shops. 

$. This tax is difficult to administer since some beauty and barber shops are 
both users and resellers of cosmetics. A realistic enforcement of the law would 
cost the Government an amount entirely out of proportion to the small amount 
of revenue it receives from the tax on professionally used cosmetics. 

5. The procedural requirements for the certificate of purchase for resale i! 
posed by the Bureau in connection with this tax, place beauty and barber shops 
ut a competitive disadvantage with other retailers of cosmetics since it requires 
such shops to pay the 20-percent tax to the wholesaler if the certificate is not 
furnished whereas other retailers of cosmetics are not required to furnish thei! 
wholesaler with such certificates or pay the tax in lieu thereof. 

6. This tax places an undue burden on small beauty and barber shops sinc 
the Bureau regulations require considerable, complicated record-keeping which 
requires the expenditure of time and energy by small-shop owners and fr 
quently adds to their expense due to the necessity for employing accountants 
or attorneys. 

I wish to emphasize that section 482 (b) of H. R. 4473, the Revenue Act 
1951, does not exempt retail sales of toilet preparations or cosmetics by beauty 
and barber shops. The resale of cosmetics at retail by beauty and barber shops 
will continue to be taxable, as under present law, under the provisions of sectio! 
432 (b) of the proposed Revenue Act of 1951 and we are in complete agreement 
with that provision. 

Reference is made to House Report No. 586 of the Committee on Ways and 
Means accompanying H. R. 4473, the Revenue Act of 1951, particularly the follow 
ing portion (p. 51) giving its reasons for affording beauty and barber shops 
relief from the provisions of the excise tax on bulk cosmetics intended for us 
in rendering services: 

“The second change exempts toilet preparations purchased by barber shops 
and beauty parlors for use in these establishments. Under present law these 
items are subject to tax at the time they are purchased by a barber shop or 
beauty parlor. However, toilet preparations purchased by a barber shop or 


beauty parlor for resale to customers are not taxable until sold to the ultimate 


user. To distinguish from the purchases for resale made by the barber shop or 
beauty parlor from the purchases for their own use, the establishment is re 
quired to file a certificate if no tax is paid at the time of purchase indicating that 
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the items will not be used in the establishment. Such certificates are not pres 
ently required in the case of tax-paid purchases for use in the establishment. This 
difference in treatment has resulted in considerable confusion among the barber 
shop and beauty parlor operators. Moreover, the taxing of the items used in the 
establishment itself represents the taxing of business cost items. The bill elimi- 
nates these problems by repealing the tax on toilet preparations purchased by 
barber shops, beauty parlors, and similar establishments if intended for use in 
such establishments.” 

We desire to amplify, for the benefit of new members of the committee, some 
of the above reasons why the tax relief requested should be granted. Beauty 
and barber shops are treated differently from other retailers of cosmetics under 
existing law and regulations due to the fact that such shops are normally both 
consumers and retailers of cosmetics. This discriminatory treatment has caused 
many Shops to refrain from retailing cosmetics, thereby causing them to lose 
income they would normally derive from stich retail sales. Section 2402 (a) 
of the Internal Revenue Code imposes a 20-percent tax on all retail sales of 
cosmetics to consumers. Under Buerau regulations, department stores, drug 
stores, etc., selling cosmetics to the public are required to collect the tax, keep 
records, report and pay the taxes collected to the Government monthly—and 
nothing more. All this is also required of a beauty or barber shop selling cos- 
metics plus something else which is not required of other retailers. When a 
beauty shop sells cosmetics, the Bureau regulations require the beauty-shop 
owner to sign and deliver a certificate of purchase for resale to each wholesaler 
from whom she buys cosmetics intended for resale or else pay the 20-percent 
excise tax. No other retailer of cosmetics is required to furnishe the whole- 
saler with a certificate and no other retailer is required to pay to the wholesaler 
the 20-percent tax if such certificate is not furnished. 

The Bureau's reason for requiring the beauty- or barber-shop owner to either 
furnish a certificate to the wholesaler or pay the tax when buying cosmetics for 
resale arises from the fact that the 1942 Revenue Act makes a distinction be- 
tween sales of cosmetics to beauty or barber shops for use in their operation 
and sales to such shops for resale. A sale of cosmetics for use in a beauty or 
barber shop is considered in section 2402 (b) as a retail. sale and the beauty- 
shop owner when making purchases of cosmetics for us must pay the whole- 
saler the 20-percent tax. On the other hand, the 1942 act considers a sale 
by the wholesaler to the beauty shop of cosmetics purchased for resale as a 
wholesale transaction and not as a taxable retail sale unless the shop sub- 
sequently uses the cosmetics and then what was originally a wholesale trans- 
action becomes a taxabe retail sale. Although a shop pays no tax when pur- 
chasing cosmetics for resale it does collect and pay a tax when it sells the goods. 

The Internal Revenue Bureau ruled that the 1942 act amended section 2402 (b) 
so as to continue to tax those sales of cosmeties to beauty or barber shops which 
are for use in their operation but to exempt from the tax cosmetics sold to such 
shops for resale by wholesalers. The Bureau held that the question of whether 

cosmetic is sold to a shop for use or resale is dependent upon the intent of 
the beauty-shop owner making the purchase. Thus, the Bureau ruled that 
Congress, through the 1942 amendment created a tax exemption on cosmetics 
sold to beauty or barber shops for resale but held that the shop owner buying 
the cosmetics for resale must express, in a certificate of purchase for resale, 
that the cosmetics are purchased for resale in order to be exempt from the 
payment of the tax to the wholesaler supplier and that she will be liable for 
the 20 percent tax if resold or used. 

| have tried to briefly explain the complicated provisions of the law and regu- 
lations dealing with the tax on cosmetics as it affects beauty and barber shops. 
The regulation contains further provisions requiring wholesaler suppliers and 
beauty- or barber-shop owners who resell cosmetics to keep and maintain compli- 
cated records. However, I would only confuse efforts to understand this com- 
plicated situation by endeavoring to explain such requirements, 

I call to the attention of the new members of the committee that the beauty 
and barber industry, while large in numbers, is composed of many small, indi- 
vidually owned shops manned, in many cases, by only one person. Consider the 
plight of the small shop owner confronted with signing the frightening certifi- 
cate of purchase for resale provided for by the regulation of the Internal Rey- 
enue Bureau. Not possessing legal talents, is it any wonder that many beauty- 
and barber-shop owners threw up their hands when they were confronted with 
the necessity of signing the frightening certificates and maintaining the records 
required by the Bureau's regulation and decided not to sell toiletries and cos- 
meties if it meant signing the certificate? 
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Because of the expert knowledge of the sciences of cosmetology and barberinyg 
and care of the hair and skin possessed by beauty- and barber-shop operators 
they are better equipped than the usual retail clerk in guiding customers in the 
use of toilet preparations and cosmetics, and beauty and barber shops should be 
the normal and natural outlets for sales of these items. However, campaigns 
by the industry’s associations and trade publications to stimulate and increase 
retail selling by beauty and barber shops have been ineffective due to the resist 
ance of shopowners to signing the frightening certificates of purchase for resale 
and the record-keeping requirements of the tax law. As a result, we have foun) 
there has been a decline in the number of shops retailing cosmetics. Recent 
Census Bureau figures show that of the 74,497 beauty shops reporting, 3,405, or 
less than 5 percent, stated that they sold toiletries and cosmetics at retail—an\| 
this showing for an establishment which is the natural and logical outlet for 
cosmetics distribution to the public. 

Shops who have refrained from selling toiletries and cosmetics as a result of 
the harsh procedural requirements of the tax law have lost vitally needed income 
they would normally derive from such sales which they need to supplement their 
income from the services they render. A recent Census Bureau report states 
there are 8,574 fewer beauty shops and 26,005 fewer barber shops now than there 
were in 1939. Instead of growing the industry has shrunk in numbers of esta} 
lishments. This can be traced to the procedural requirements of the present t 
law. During a period of recession, there is a considerable falling off in the 
revenue shops receive from rendering services. Industry leaders realize that 
shops need the additional revenue they can obtain from retail sales to supplement 
their incomes from services if they are to survive. 

The future economic health of beauty and barber shops depends on their 
ability to supplement their income from services with revenue from retail sales 
of cosmetics. Unless the industry is granted the tax relief provided for in 
section 432 (b) of H. R. 4473, the revenue Act of 1951, the deterrent to retail 
selling by shops will remain as long as shops are required to sign the obnoxious 
certificates and the industry will continue to be stunted in its growth. 

Industry representatives have made tireless but futile efforts to have the 
Treasury Department eliminate the harsh certificate of purchase for resale 
through administrative action. They were told, in effect, that only congressional 
approval of legislation of the type, provided for in section 482 (b) of the pro- 
posed Revenue Act of 1951 will eliminate the burdensome procedure imposed 
on beauty and barber shops. 

We respectfully urge the Committee on Finance to grant beauty and barber 
shops the relief provided in section 432 (b) of H. R. 4473 from the harmful and 
burdensome procedure resulting from the tax on bulk cosmetics used in render- 
ing services by maintaining in its proposed 1951 tax bill section 482 (b) of the 
Revenue Act of 1951. We repeat that our industry wants to pay its just share 
of the increased taxes needed to support the mobilization effort. However, we feel 
that the necessity of raising additional taxes must not be used as an excuse for 
continuing harsh and discriminatory excise taxes in a permanent tax structure. 


Senator Byrp. In lieu of an appearance there will be inserted into 
the record at this point a statement from the National Sporting Goods 
Association by Mr. E. R. Vandervoort of Lansing, Mich. 

(The document referred to follows:) 


NATIONAL Sporting Goops ASSOCIATION, 
Chicago, Ill., July 26, 1951. 
Hon. WaAtTER F. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR: The National Sporting Good Association, on behalf of its 
dealer members, appreciates this opportunity to present its views on the excise 
tax bill to your committee. Because of the time limitation on testimony, we 
would very much appreciate your placing this letter in the record of your com- 
mittee hearings. 

In March representatives of this association testified before the House Ways 
and Means Committee during their hearings on the excise tax bill. 

We respectfully urged at that time that the excise tax on athletic equipment 
be removed. since the majority of these items are used by schools, which are 
are not subject to the tax as political subdivisions. 
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In our testimony, we pointed out that athletic equipment purchased by schools 
was subject to exemption, and that the effort involved in processing tax-ex- 
emption certificates placed a heavy, expensive burden on sporting-goods dealers 
throughout the country, and that the Government realized little or no revenue 
from this tax. 

The complete removal of the 10-percent excise tax on such articles as golf 
clubs, golf balls, golf bags, tennis and badminton equipment, fishing tackle, 
guns and ammunition, and so forth was not requested by the National Sporting 
Goods Association in its testimony before the House committee, since the need 
of the Federal Government for additional revenue in the face of increasing 
budgets is realized. 

As passed last month by the House of Representatives, H. R. 4473, section 
483, repeals the excise tax on certain sporting goods, and increases from 10 to 
15 percent the tax rate on other items. 

We respectfully request that your committee recommend the removal of the 


excise tax on sporting goods and athletic equipment primarily used by schools 
and children, 


However, H. R. 4473 failed to carry provisions for the removal of the excise 
tax on baseball equipment. Since this type of equipment is used mainly by 
schools, colleges, and youngsters throughout the Nation, the National Sporting 
Goods Association, speaking for sporting-goods dealers in the United States, 
requests that your committee favorably consider the removal of the excise tax 
on baseball equipment. 

In pressing our request for the removal of excise taxes on certain articles of 
athletic equipment predominantiy used for school sports and other articles pre- 
dominantly used by children, we would like to present our reasons for this 
request. 

Public schools and all tax-supported bodies can, under terms of the present 
law, Claim exemption of the excise tax on athletic equipment. The National 
Sporting Goods Association has received a number of complaints from private 
and parochial schools in regard to the discriminatory nature of this provision 
of the law. Teams from private and parochial schools compete daily in ath- 
letic contests with public schools. They use the same equipment for the same 
purpose, yet one school is able to purchase the articles tax-free, while the other 
school must pay the excise tax. 

The burden on sporting-goods dealers of executing tax-exemption certificates 
as required by the law on purchases by not only the Nation’s 29,000 public high 
schools and 170,000 public grade schools, but also by boards of education, and 
city, park, and recreational departments, is oppressive. 

Since the majority of these orders are for small quantities, the clerical ex- 
pense incurred in the proper preparation of these exemption certificates is 
frequently larger than the amount of the allowed tax exemption. 

The many small retailers in our association certainly cannot afford to absorb 
the tax allowance, and each claim must be processed as it is filed. 

he expense of processing these tax-exemption certificates produces in most 
cases a considerable reduction in net profit... This reduction in profit, in turn, 
reduces the amount of income tax paid to the Federal Government. 

The amount of the additional clerical expense required to process these ex- 
emption certificates is the exact amount of the income reduction of the individual 
sporting-goods dealer which would be subject to Federal income taxes. 

Surveys made in Indiana recently have indicated that the cost to the average 
dealer of processing tax-exemption certificates on athletic equipment used by 
schools and other tax-supported institutions ranges from $1,000 to $5,000 a year, 
hased on his volume of business. 

When you multiply this figure by the approximately 4,000 athletic equipment 
retailers in the United States, the total minimum cost every year for dealers to 
process these certificates is $1 million. In addition, the athletic equipment 
manufacturers must bear a similar expense in administering these certificates. 

A large loss in Federal income tax thus results from this considerable loss in 
profit and increase in expenses on the part of both sporting-goods dealers and 
manufacturers. 

The National Sporting Goods Association would like to take this opportunity 
of emphasizing that the foregoing all concerns a tax which furnishes very little 
revenue to the Federal Government, since the majority of the tax is subject to 
exemption, 

We further would appreciate your considering favorably our urgent request 
that H. R. 4473, as passed last month by the House of Representatives, be 
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amended to maintain the present excise-tax rate on the remaining sporting-goods 
items at 10 percent, rather than the suggested rate of 15 percent. 

In testifying in 1950 and 1951 before the House Ways and Means Committee, 
the National Sporting Goods Association did not recommend the removal of the 
excise tax on golf, tennis, and badminton equipment, fishing tackle, and guns 
and ammunition. 

Since we are a small industry, we do not feel that the excise tax on these items 
can fairly be raised to 15 percent unless a general excise tax of this percentage 
is levied on other products. 

In summary, we respectfully request the committee to: 

1. Amend section 483 of H. R. 4473 to eliminate the excise tax on baseballs and 
baseball equipment, since such equipment is predominantly used by youngsters 
and in the Nation’s school system. 

2. Allow the excise tax on articles other than athletic equipment, listed in 
section 3406 (a) (1), 1941 Revenue Act, to remain at the present rate of 10 per 
cent, rather than raising the rate to 15 percent as proposed in the bill passed by 
the House of Representatives. 

Respectfully submitted, 


NATIONAL SPORTING Goops ASSOCIATION, 
By E. R. Van Dervoort, President. 
By G. MARVIN Suutt, Secretary. 
Senator Byrp. In lieu of appearance there will be inserted into the 
record a statement on behalf of Butler Bros. 
(The document referred to follows :) 


MEMORANDUM OF THE EFrect PRODUCED BY THE Excess Prorits Tax Act or 1950 
ON BUTLER Bros., AN ILLINOIS CORPORATION 


The purpose of this memorandum is to show that Butler Bros. improved earn- 
ings in 1950 and prospects for improved earnings in 1951 and beyond, relative 
to earnings during the years 1946-49 and relative to capital employed, are due 
principally to internal factors of management rather than to stimulation by the 
national defense program; that the application of the excess-profits tax rates to 
such improved earnings is inequitable and unjust, and contrary to the spirit of 
the Excess Profits Tax Act of 1950, and contrary to the intent of Congress in 
enacting that act; and that Butler Bros. is therefore justly entitled to equitable 
relief from such excess-profits tax. 


THE COMPANY AND EARLY HISTORY 


Butler Bros. is a national distributor of merchandise at wholesale. Its prin 
cipal business is to service the merchandise needs of smali independent mer 
chants throughout the country. This is done through five large distributing 
warehouses, strategically located in Baltimore, Chicago, Minneapolis, St. Louis, 
and Dallas. It also services independent floor-covering retailers through 
branches in these five cities and New York City, Philadelphia, and San Francisco 

The company was organized in 1877 and incorporated in 1887. It had a good 
record of growth and earnings until the twenties, when growth stopped and earn 
ings receded. 

In the early thirties the company launched a program of cooperative develop 
ment with privately owned small retail stores. These stores were franchised as 
distributor stores, or then called voluntary chain stores, under the names Ben 
Franklin (variety stores) and Federated (junior department stores). For 
various reasons, largely internal to the company, this program gathered momen 
tum but slowly in the thirties and was seriously impeded during the war years, as 
mentioned later. 

At about the same time, the company founded its own chain of retail stores 
through its subsidiary, The Scott-Burr Stores Corp. This subsidiary operates 
164 retail variety and department stores throughout the country. It is a separste 
taxpayer with different operating and tax problems, and for that reason further 
reference to it is omitted from this memorandum. 

It was intended that the techniques of successful retail-store operation tested 
by the company in its own stores would form a foundation of permanence for 
the independent retail merchants serviced by the company. 

During the thirties the company developed and maintained at substantial cost 
to itself a large field organization to assist the small independent merchants to 
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operate their franchised stores competitively and at satisfactory profit to them- 
selves. This was done to foster their own growth, and to help them meet success- 
fully the chain-store competition that was then making its principal growth. 

Through this means it was expected that a lasting cooperative relationship 
between the company and its independent merchant customers would be evolved. 
The expectation was that this would bear fruit sometime in the future in more 
sales, better customer relations, reduced selling and operating costs, and finally, 
in improved profits. 


MORE RECENT DEVELOPMENTS 


The so-called war years 1941-46 were a period of improved prosperity for the 
company (relative to its earnings of the thirties), as shown in the following 
tabulation from its tax returns (after agent’s adjustments, with 000 omitted) : 


[000 omitted] 


t Rate of returr 
Year Net sales on total 


assets 


Pe Tce 


These same years, 1941-46, had a negative effect on the company’s franchised- 
store program. They were characterized by a sellers’ market. This, and the 
war-induced turbulence in business and national affairs generally, acted to alter 
the company’s longer-range objectives. Aggressive competition and other factors 
normally present in the economic atmosphere did not operate in these years with 
their usual force to restrain business expansion and experimentation. Fed by 
the success of most new ventures at that time, expansion into new and different 
fields of endeavor became a dominant philosophy in the company’s planning. 

During the years 1941-46, and more particularly in the latter part of this 
period, the company expanded its interests to include manufacturing, a new type 
of franchised stores, new methods of operation, much wider selections of goods 
and price ranges, including entirely new lines of merchandise in which the 
company had little or no merchandising background, and other ventures not 
directly in the field of the company’s experience. 

Characteristically, the expansion into these new fields of endeavor added 
very greatly to the company’s fixed and overhead costs. This expansion re- 
quired substantial investment in merchandise lines and activities in which the 
company had no sales history or operating experience to guide it. Inventories 
and merchandise commitments necessarily were extended heavily, and by the 
end of 1946 had become badly unbalanced. 

In this situation, the company was confronted early in 1947 with a return to 
more normal patterns of merchandise distribution throughout the country. Its 
inventory Was unbalanced and gréatly inflated. Much of it was in goods intro- 
duced during the war that had become unmarketable through its normal prewar 
channels. Its cost structure was greatly excessive in relation to its normally 
expectable volume. It had not established a competitive position in the newer 
fields it had invaded sufficient to develop and hold adequate sales volume to 
carry this cost burden. 

The high operating costs and fixed expenses that stemmed from the expansion 
program just described, coupled with loss of volume and precipitous markdowns 
on merchandise, developed large losses beginning almost immediately in 1947. 

New management was brought into the company about mid-147 to stop these 
losses and to develop improved earning power. However, in the three following 
years 1947-49, the company showed taxable net losses of almost 40,000,000. 
Excluding a profit of $900,000 on the sale of real properties, the loss from opera- 
tions during this 3-year period was nearly $6,500,000. 

About the middle of 1949 the company’s top management was changed again. 
With this change, substantially every one of the company’s top executives had 
been replaced since mid-1947. 
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At this point in the company’s history it was perfectly plain that immediate 
reversal of losses agd an early and satisfactory return on investment was re- 
quired, or that dissolution of the company was in prospect. The company sim- 
ply could not survive the huge losses that were draining off its working capita! 
at a time when virtually all other businesses were earning peak profits. 

A detailed and searching analysis was undertaken immediately by the com- 
pany’s management to determine if continued employment of the company’s 
funds in the wholesale business was justified, or if immediate liquidation was 
necessary to prevent further dissipation of capital. This analysis penetrated 
the markets and customers served by the company, the items of merchandise 
carried, and the costs of distribution, profit opportunity, future growth possi- 
bilities, and economic permanence of wholesaling as a method of merchandise 
distribution in this country. 

If it had not been so before, this analysis made it perfectly plain that general 
wholesaling on a national scale of a general line of merchandise to a genera! 
group of customers, such as the company had undertaken in past years, has no 
future. 

It was equally plain that wholesaling, far from fading as was commonly be- 
lieved, is virile and growing, and that there was and is a demonstrable need 
and an economically sound place for the wholesaler in this country’s scheme 
of merchandise distribution. 

Through this study a business formula was evolved that, in the judgment of 
the company’s Management and board of directors, would enable the company’s 
management to stop the losses and develop an earning power relative to capital 
employed at least equal to the average of successful merchandising companies 

Consequently, late in 1949 the company’s management launched a program of 
reorganization and concentration that still is proceeding. The effect of this 
program on the company’s 1950 earnings, and its future potential earning power, 
is perhaps best described in the following paragraphs extracted from the state 
ment of the company’s president, Mr. B. R. Prall, to the shareholders at the 
annual meeting, April 26, 1951. 

“Two years ago the question was asked persistently, by ourselves and by others 
who knew this company, as to why we continued in the wholesale business. 
Losses had mounted for 3 years and evidence was lacking of any real opportunity 
for profit and growth in wholesale. 

“Without a clear answer to this question we could not formulate a sound pro- 
gram for the profitable employment of the company’s capital. We, therefore, 
studied the wholesale maket exhaustively, and analyzed the opportunities for 
profit in that market for a company like ours. 

“The evidence we gathered showed us that important changes had taken 
place in the character of wholesale distribution over a long period of years, 
and that Butler Bros. had not adjusted to these changes. 

“It was perfectly plain that there was no longer an opportunity for satisfactor) 
profit in a scheme of distribution that called for offering a general line of whole- 
sale merchandise to a general list of customers on a national scale. In other 
words, the wholesale business as Butler Bros. had been accustomed to conduct 
it in past years had no future. We simply could not be as we had been—al! 
things to all people—and earn a satisfactory profit. 

“We had the choice then to reorganize our wholesale division promptly and 
completely to earn a satisfactory return on investment, or to withdraw from the 
wholesale business. This was a difficult choice to make, and one that called for 
real intestinal fortitude on the part of your management and board of directors 

“Our market analysis showed us clearly that wholesaling as such, far from 
being dead or dying, was a virile business with an economically sound place in 
the scheme of merchandise distribution. 

“It retold us some vital things about our company that had become obscured 
—that Butler Bros. is a highly respected and valuable name in the trade; that 
we have a large body of franchised and other cooperative customers who look 
to us as a principal source of supply, and who buy in sufficient volume for 
satisfactory profit; that by concentrating on serving these customers and bs 
eliminating the many fringe items and activities that had become ingrown. we 
could cut our merchandise lines and investment, and therefore our *xposure 
to risk, in half; that by so doing we might temporarily lose sales volume, but 
would greatly improve our chance of profit. 

“Most of all, this study told us that satisfactory profit in our kind of whole- 
sale business required a two-fisted competitive capacity, with higher efficiency 
and much lower operating costs than anything the company had achieved up 
to that time. 
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“Careful and requiring analysis of the facts gathered convinced us that there 
was, and there is today, a quite satisfactory opportunity for profit and growth 
in our wholesale division. There remained the need to demonstrate that we in 
Butler Bros. could realize on that opportunity. If not, there could no longer be 
any possible justification for continuing the company in the wholesale business. 

“In wholesale, therefore, we had two very pressing requirements. We had 
to stop the company’s losses quickly, then hold the line long enough to prove 
what we believed was a formula for lasting profit and growth. 

“Ags I told you at our last shareholders’ meeting, we picked the Baltimore 
house as our testing ground. From the profit standpoint, this house had been 
our poorest operation with the most pressing need for corrective action. Pursu- 
ing the route indicated by our study, we reorganized this house to serve only 
franchised stores, and other variety merchants who look upon the company as 
a principal source of supply. We reduced the customer list by three-fourths. 
We reduced by two-thirds the number of different merchandise items stocked, 
the space used, the personnel employed, and the investment required. 

“These moves cut Baltimore’s 1950 sales nearly in half. But they made it 
possible for the house to earn the best profit return on investment of all operat- 
ing divisions of the company. From being the poorest profit house, Baltimore 
envolved in 1 year into the best profit house, proportionate to sales and invest- 
ment. The sharp sales declines that resulted from the 1950 curtailments have 
now given way to sales gains that in the 1951 first quarter greatly exceed any 
other house. 

“Baltimore’s results to date have proved to our satisfaction the formula for 
profit and growth in our wholesale division. This formula is now in operation 
in our Dallas house and is currently being installed in other locations. It re- 
quires simplified and economical warehouse operation, efficient utilization of 
space and manpower, shorter and highly competitive merchandise lines, serv- 
ing fewer and better customers who will work fully with us on a cooperative 
basis. 

“The evolution of this program has taken nearly 2 years and is not yet 
completed. In 1950, compared to 1948, total wholesale sales decreased by almost 
28 percent. In the same period wholesale expenses were decreased by over 
39 percent. On an annual basis this is an expense reduction of $7,334,000. It 
was accompanied by a markdown reduction of $8,250,000. Also in this period, 
wholesale customers were reduced from 27,000 to under 10,000 and merchandise 
items stocked from 30,000 to less than 15,000. 

“Cn the other hand, the number of franchised stores served grew from 1,901 
to 2,128 and the proportion of our company’s wholesale business represented by 
these stores increased from 44 percent in 1948 to 60 percent in 1950.” 

It is normal and natural that the full effect of these improvements in the 
colipany’s operations would not become evident immediately. However, it is 
important to proper appraisal of the company’s situation under the Excess 
Profits Tax Act of 1950 to recognize that the steps taken and the results achieved 
in 1950, were almost entirely pre-Korea. This is especially true of the improve- 
ment in markdown and expense control, as shown in the following table (000 
omitted). (The results for the years ended June 30, 1949, and June 30, 1950, 
are shown merely to emphasize the pre-Korea timing of these improvements. ) 


[000 omitted] 


Markdowns Operating expense Percent 
3 . ‘axable | of 1 P 
Year ended Net sales |—-— — — oe See 


yn total 


Amount | Percent | Amount | Percent assets 


, 1946 $138, 433 $2, 042 | ; $20, 802 15.0 $5, 55 11. 60 

1947 112. 624 6, 560 5.8 20, 632 18.3 5 5 —12.19 
. 1948 126, 949 4, 297 3 19, 846 15.6 } —. 16 
. 1949 111, 931 5, 352 17, 760 15.9 —1, 425 —3, 42 
. 1949 96, 715 3, 3. 4 15, 003 15.5 345 1.14 
. 19501 90, 978 ( 12, 618 13. § . 5. 90 
, 1950! 90, 819 § . 11, 326 12.5 5, 12.76 


Per books. 





There is no doubt that general economic conditions in 1950 were favorable to 
the company’s operations. However, they were almost equally favorable in 
1947, 1948, and 1949, when the company’s operations produced a pretax loss of 
nearly $6,500,000 for the 3 years. 
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The conclusion is logical and proper that the 1950 improvement in the com OPP 
pany S earnings, and the anticipated future earnings improvement, have been the 
due principally to factors internal to the company, and hardly at all to external a 
economic factors stimulated by the Korean War. Wee 

APPLICATION OF THE EXCESS-PROFITS TAX ea 
et 

Based on the foregoing paragraphs, it is submitted that Butler Bros. bas no : 
normal pattern of past earnings that can be used as the basis of measuring tion 
excess profits for the purpose of equitable taxation within the spirit of the tru 
1950 act. wit 

Under the Excess Profits Tax Act of 1950 the efforts of the company’s manage- the 
ment and board of directors to restore the company’s earning power sufticientl) dis! 
to permit it to remain in business, and to perform a neded service to independ- Ares 
ent retail merchants, will be penalized for their success. tee 

The “average earnings” method of computing the excess-profits tax credit, the 
based on earnings in the base period years 1946-49, is clearly inapplicable to the ing 
company. 

The alternative offered by the Excess Profits Tax Act of 1950 of computing the Ing 
excess-profits-tax credit by formula related to invested capital also is clearly tra 
inapplicable, and inequitable if applied to this company. The inequity of this of 
formula in situations similar in principle to that of the company, as just de- tha 
scribed, was recognized by the tax draftsmen and by the Congress, and to a the 
degree provided for in various relief provisions of the act. tol 

Through consultation it appears that the act as written, and the regulations 
issued by the Commissioner of Internal Revenue, do not afford the company inc 
direct access to a suitable relief provision. It did not experience the substan- wh 
tial change in products or services apparently required by section 443 to apply bac 
for relief thereunder. There was no such increase in capacity or production as cal 
contemplated by section 444. It is not a new corporation as defined by section — 
445. The wholesale industry is not one of the depressed industries determined = 
by the Secretary of the Treasury under the provisions of section 446. Relief = 
sections 448, 449, 450, 453, 455 are specific industry relief provisions and as such of 
inapplicable to the company. Section 442 (a) (1) does not apply and the World a 
War II Excess Profits Tax Act decisions relating to the relief provided by sec- . 
tion 442 (a) (2) indicate that by interpretation, this section does not apply to the _ 
circumstances in the company’s experience, = 

The foreclosure of the company’s access to suitable relief provisions of the 
Excess Profits Tax Act of 1950 imposes an unjust and inequitable tax burden on — 
the company. This inequity should be remedied to give the company direct ac- ee: 
cess to suitable relief provisions similar to those offered in section 442 (() sul 
pertaining to abnormalities during base period, new corporation section 445 (b) - 
or section 443 (b) (for changes in products or services) of the present act, if 5 ps 
necessary by modification of the language of the act itself. = XI 

Senator Byrp. In lieu of appearance, there will be inserted into the 4 
record a statement from Mr. Arthur B. Hyman of the New York bar. 5 es 

(The document referred to follows :) a 
z mi 
MEMORANDUM 'O THE SENATE FINANCE COMMITTEE ON THE NEED FOR REVISION OF % wil 
THE INTERNAL REVENUE CODE ‘ ot 
(Submitted by Arthur B. Hyman of the New York bar) 
To the Senate Finance Committee: 

We passed from emergency to crisis and back again, and it seems that we shall of 
never have an opportunity to consider taxation in an atmosphere conducive to con 
the creation of a sound system. Pressure, real or fancied, is in no small degree pr 
responsible for the crazy-quilt we call an Internal Revenue Code. The uncer- fo 
tainties which have been created by legislation in a field in which certainty the 
should be the prime objective are appalling. The code, which no layman and Ed po 
few lawyers can read with any reasonable degree of understanding, and a judicial : ba 
disregard of legal principles when taxation is involved, have created absolute the 
chaos. the 

In connection with the consideration of the Revenue Act of 1948, we appeared in 
before the Ways and Means Committee and orally and in a memorandum present sh 


ed our views on this subject. We did not, in the oral presentation, have the 
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of capital gains taxes obtrudes itself, and it will 
controversy until it receives more realistie 
primarily from a politieal standpoint and never 
for it look with disfavor upon the escape from taxation of 
the sale of property, disregarding the logic of the matter. They 
position by shouting “Wall Street.” as 
bankers and brokers who operate in that maligned district 
they know that the capital gains tax affe 
they are very ignorant, that trading in securities represents 
in by millions of our citizens. Something more than 
should be required to support the tax. 
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opportunity to get very far beyond a discussion of the Dobson 
the great relief of taxpayers, their counsel and the courts has been abrogated. 
Changes were also made in the “contemplation of death” provisions of the 
estate tax law. Much more progress is needed and it is not in the direction of 
“loophole” closing which Treasury officials emphasize ad nauseum. In the 
memorandum above referred to we pointed out a number of chang 
peared to us to merit consideration and which we shall disc 

Responsibility for the maintenance of our 
tional way of life lies in the hands of those 
trusted. The greatest danger 


rule, which to 


es which ap- 
ISS hereafter. 

great Government and our tradi- 
to whom leadership has been en 
that confronts us is not from without but from 
within. Profligate spending and overburdensome taxation are more deadly that 
the armed might of the Soviet. Thrift, which in past ages was not viewed with 
disfavor even in the conduct of public affairs. seels in this generation to rep- 
resent an outworn philosophy. Money is spent with an abandon that w: uld 
terrifying to a people whose senses had not been dullea by habit 
they will not awaken. until they find the foundations of their 
ing from the impact of unsound fiscal policy. 

In a democracy such as ours, we must have enlightened leadership. Warn 
ings from men in positions of importance. business, finance and public 
tration have been sounded. Those who have been vested w ith the 
of managing the affairs of the bigest business on earth seem 
that that business can be successfully 
the principles which are vital té 
tion. 

It is not difficult, of course, to understand the mental] 
increased personnel in Government service, or to appropriations for projects 
which are unnecessary or which we cannot afford, but the time comes when 
we cannot indulge ourselves in such extravagances. If, unfortunately, we are 
called upon to make vast expenditures which we cannot with safety avoid. the 
inost obvious action on the part of the administration would appear to 
curtail to the point of austerity all expenditures for other purposes, 

Some 2 vears ago a respected member of the 
of businessmen, remarked that the Congress 
ress on the tax bill then under consideration until it knew how much 
the Government intended to spend. We thought he had the cart before the 
horse, and expressed the view that the Congress should determine how much 
Wwe can afford to spend and limit the administration accordingly, 

Waste of public funds is an evil which we have become ac ustomed to, and 
concerning which we have been foo complacent. We cannot afford the luxury 
any longer. The Congress js confronted with the necessity of raising fantastic 
sums of money by taxation. There are minimum requirements that must be 
met There are economies. of large proportions that can be effected in the 
operating expenses of the Government, and there are many things for which 
expenditures and appropriations are requested that either should never be 
ranted or should be deferred. 

The burden which our economy will 
probably not be alleviated in the very 
he raised that is not of Vital necessity, 

Not only should the Congress concern itself With the financial | 
must hecessarily be imposed upon us, 
with the manner in which it is Imposed, 
ed discussion. 
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Unfortunately, 
Government rock 
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) the perpetuation of any other business organiza 
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Senate, in addressing a group 
could not make very much prog 
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have to bear in the coming vear will 
near future. Not a single doliar should 


urden that 
it should also concern itself seriously 
and that subject requires a more extend 





CAPITAL GAINS TAX 


Whenever the occasion arises for consideration of a new tax bill, the subject 
continue to be a subject oft 
treatment It has been viewed 
upon its merits. Those who are 
a profit realized on 
support their 
if all such profits were realized by the 
We are sure that 
cts all business transactions and, unless 
an activity indulged 
demagogic outpouring 
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As long as a consideration of the subject is had in an atmosphere of pressure, 
it is perhaps too much to expect that a logical and practical view of it will be 
taken. This committee knows better than most, that the capital gains tax 
would be totally unproductive if it were imposed without distortion, that is to 
say, if gains and losses were treated with equal consideration, which they should 
be in the interests of principle and good conscience. On the other hand, the 
present method of treating capital gains and losses is harmful to the economy) 
Profits will not be taken if the consequence is a substantially smaller amount 
to reinvest in another capital asset. This is so even though good judgment sug- 
gests the propriety of taking a profit. Volume of trading is immeasurab)) 
reduced. Venture capital is restricted in movement from one field of enter- 
prise to another. The taxpayer is frozen to his investment. These are state- 
ments of fact and not of argument. 

Just as in business, a small margin of profit and a large turn-over are prefer- 
able to a large margin and a small turn-over, so it is through the whole economic 
system, and the rule applies as well to the Government which could enhance its 
revenue by encouraging capital transactions. 

We can speak with some authority on this subject, for we are constantly being 
presented with the problem of whether property should be disposed of in the 
face of the attendant burdensome tax. An illustration points up the problem 
A taxpayer recently bought 100 shares of Chicago, Rock Island & Pacific pre 
ferred at 47. It is quoted above 90 and is looked upon as a sound security. The 
taxpayer, however, would like to take the profit and switch into another security 
For the privilege of doing that, however, he must pay a tax of over $1,000, and 
therefore if he should purchase 100 shares of another security it will have to 
advance more than 10 points before he is in the position he enjoyed before the 
sale; and the security he purchases may turn out not to be as good as the one 
he sold. The answer is that the taxpayer won't sell, and neither would you, 
and neither would we. 

Multiply the illustration by the hundreds of thousands, perhaps millions 
that are thwarted by a burdensome tax on profits and you will have some idea 
not only of its evil effect on the economy but of its failure to produce reven 
in sufficient proportions to justify continued existence. 

In our view, the capital gains tax should be eliminated from our system of 
taxation. There is no good in it, and if Great Britain and Canada ean get along 
without it, we certainly can. However, realizing that the political courage 
necessary to bring about such an important change is not to be expected, we 
address our argument toward a better and more productive capital gains tax 

The Secretary of the Treasury has proposed an increase in the capital gains 
tax to 37% percent. This is obviously a maneuver. He has too much intelligenc 
to believe that an increase in the tax will increase the revenue. It is obvious, 
therefore, that his purpose is to forestall the arguments that will be made 
support of the elimination or reduction of the tax. It is to be noted that he 
has sold the idea of an increase to the Ways and Means Committee. If he 
succeeds in the House or Senate in holding the tax to 25 percent he will ! 
accomplished his purpose of preventing reduction and will have achieved 
victory, but it will be a pyrrhie victory, for it will deprive the Government of 
increased revenues which can be achieved only by the reduction of the tax 

We have made an investigation of business done on the stock exchange dur 
ing the last 25 years to ascertain whether our views have any support in the 
statistics. Apparently they have. 

1925-33 

In the period from 1925 to 1934 the volume of trades on the New York Stoc! 
Exchange was high. The capital gains rates were relatively ldw, that is, 1° 
pereent of the full amount of the gain. 


1934-37 

In 1934 the method of taxing capital gains was changed. That change r 
mained in the law until January 1, 1938. Capital gains were taxed at regular 
normal and surtax rates but the percentage of capital gains which had to be i! 
cluded in income for tax purposes varied with the time that the asset was he 

An asset held for less than 1 year received no advantageous trestment. Bighty 
percent of the gain on an asset held for more than 1 year but less than 2 years 
was recognized ; 60 percent of the gain on an asset held for more than 2 years 
but less than 5 years; 40 percent of the gain on an asset held for more than 5 
vears but less than 10 years; and 30 percent of the gain on an asset held for 
more than 10 years. 
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However, because the percentage of gain which had to be included was to be 
taxed at regular normal and surtax rates, the effective tax on capital gains 
was substantially increased. Thus, after January 1, 1934, in the case of a 
capital asset held for more than 2 years but less than 5 years, in which case 
60 percent of the gain was recognized, effective normal and surtax rates went 
as high as 68 percent. For a taxpayer in that bracket the effective tax on such 
a capital gain would be 37.8 percent, or three times as much as it had been 
under prior law. Similarly, for a taxpayer in that surtax bracket who held a 
capital asset from 5 to 10 years, the effective tax on such gain would be 25.2 
percent, or twice as much as theretofore. And in the case of a capital asset 
held more than 10 years, a taxpayer in the top bracket would have to pay an 
effective tax of 18.9 percent on the gain from the sale of such an asset. 

In the case of taxpayer whose surtax net income was between $20,000 and 22.- 
000, the total normal and surtax rate would be approximately 19 percent. For 
such a taxpayer who sold a capital asset held for more than 10 years, the effective 
tax on the gain was only 5.7 percent; for an asset held between 5 and 10 years 
the effective tax was 7.6 percent; for an asset held between 2 and 5 years the 
effective rate Was 11.4 percent; for an asset held between 1 and 2 years the 
effective rate was 15.2 percent and for an asset held for 1 year or less the effec- 
tive rate was 19 percent. 

It can therefore be said that as a result of the Revenue Act of 1934 the effec- 
tive tax on capital gains where income exceeded $40,000 per annum was very 
substantially increased. 

It is therefore interesting to note that in 1934 the volume of trading on the New 
York Stock Exchange was slightly less than one-half of amount it had been in 
1933 although personal income increased to $53,000,000 in 19384 from its low of 
$46,000,000 in 1933. Indeed the level of trading in 1933, 654,000,000 shares has 
never been reached since then. 

The surtax rates were slightly increased in 1936 and remained constant until 
1989. The increases affected only surtax net incomes exceeding $50,000, at 
which point the increase was only 1 percent and gradually rose until the in- 
crease totaled 16 percent on surtax net incomes exceeding $5,000,000. 

In 1986 the volume of trading exceeded that for the previous year by 115,000,000 
shares but the act did not become effective until the end of June. Volume de- 
clined to 409,000,000 shares in 1937. 
1988-41 

Effective January 1, 1938, the capital gains provisions were changed. Capital 
assets held for more than 18 months and less than 24 months were taxed by 
including 6624 percent of the gain in income and subjecting such gain to regular 
ormal and surtax rates. Fifty percent of the gain on the sale of capital 
assets held for more than 24 months was recognized and subjected to regular 
pormal and surtax rates. However, maximum effective tax on capital gains 
was set at 50 percent. 

In 1938 the volume of trade declined 112,000,000 shares from the previous 
year and declined steadily thereafter until 1942. Personal income declined to 
658,000,000 from $74,000,000 in 1937. 

Between 1937 and 1$40 there was no change in normal and surtax rates. 

The Revenue Act of 1940 increased surtax rates on incomes between $8,000 
and $100,000 per year, the maximum increase being 13 percent on surtax net 
incomes between approximately $50,000 and $60,000. In 1940 volume of trading 
decreased from 262,000,000 shares in the previous year to 207,000,000 shares. 

In 1941 the surtax rates were again substantitally increased on surtax net 
income between $6,000 and $500,000. In that year the volume of trading de- 
clined to 170,000,000 shares. 
1942 to present 

In 1942 the capital-gains provisions were once again changed to provide that 
o0 percent of the gain on assets held for more than 6 months would be recog- 
nized and taxed at a maximum rate of 50 percent. In that same year, normal 
taxes were increased from 4 to 6 percent and surtax rates were once again sub- 
stantitally increased. In 1942 the volume of trade reached its lowest level in 
the history of the stock exchange and declined to 125,000,000 shares. In 1942, 
personal income rose to $122,700,000,000, its highest point in over 12 years. 

The capital-gains provisions have remained without change since 1942. The 
normal tax rate was decreased to 3 percent in 1944 and has remained at that 
point thereafter. However, the surtax rates were again substantitally increased 
n 1944. That vear there was a slight decline (115,000,000 shares). 
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In 1945 surtax rates were decreased. In that year trading increased 
114,000,000 shares. 

Though there have been no substantial changes in the capital-gains provisio, 
of the tax laws or the tax rates since 1945, the volume of trading has fluctuated 


between a high of 377,000,000 shares to a low of 253,000,000 shares in 1947. 


DV 


Conclusion 


As is indicated above, and as can be observed by examining table A (“Volum 
of trading in the New York Stock Exchange between 1925 and 1950”) and tab! 
Bb (“Summary of the capital-gains provisions of the tax laws between 1921 and 
the present”), submitted herewith, an increase in the effective tax on capita 
gains usually was followed by a decrease in the volume of trading. The in 
crease in the effective tax on capital gains has been brought about by eithe 
change in the method of taxing capital gains (for instance, by taxing capita 
gains at regular rates rather than at one low set rate); by varying the per 
centage of gain which is recognized, depending on the holding period of the 
particular asset; by changing the regular normal and surtax rates; or b 
changing the maximum effective tax rate on capital gains. 

These tables also lend support to the argument that a change in the hold 
ing period required for advantageous treatment of capital gains does not appear 
to affect the volume of trading very markedly. 

During the same period covered by these figures the volume of all business 
in the United States has increased fantastically. 

It is significant that trading on the exchanges has been relatively stagnant 
during the period of our greatest business expansion and of our highest persona 
incomes. 

Of course, throughout the years the volume of trading has been substantially 
affected by other factors but we believe their impact was not comparable, if 
all significant, to that of high taxes. 

If there is any virtue at all in the views we have expressed, it would seem to 
follow that a very much lower rate of taxation on capital gains would produce 
a very much greater revenue, not only in that form of taxes but also in transfer 
taxes. We urge a 10-percent flat rate and the elimination of the element of 
time as a criterion of liability. A capital asset is a capital asset whether held 
for 1 day, 1 month, or 1 year. Today the profit realized on the sale of a capital 
asset is ordinary income; tomorrow it is a capital gain. Today it may be taxed 
perhaps at 75 percent of the profit realized; tomorrow at 25 percent. There 
just isn’t any sense to it. The argument that profits earned in capital transac 
tions during the first 6 months are speculative while those earned a day or 
two later are profits from investments is utterly untenable. The difference b 
tween speculation and investment cannot be determined by any such standard 
Inherent in the act of every purchase is the hope of enhancement. If a sub 
stantial enhancement should take place within 6 months after purchase and 
is realized by a sale, the profit is no more to be placed in the speculative category 
than if it had been taken in the second, third, or tenth year. 

If the low at rate is unacceptable, we again propose the adoption of a method 
previously in use, that is, a descending rate of tax spread over a period of 
years. We suggest tentatively 15 percent during the first year of holding, 125 
percent during the second year, 10 percent during the third to the fifth years 
inclusive, and 5 percent thereafter. 

We urge the adoption of one or the other of the above suggestions, if only 
for the purpose of ascertaining the truth of the matter. Common sense tells 
us that such a procedure will open the channels of trade and vastly multiply 
transactions. Such an objective should be eagerly sought. But it is important 
also to know what effect it would have upon the revenue, and we will never 
know it until we make the experiment. We have everything to gain and nothing 
to lose, and if the result does not prove the soundness of the change, the prob 
lem of restoring the old rate is not insoluble. 

It may be argued that a low rate of tax on capital gains will encourage 
speculation, but that is the very essence of our free-enterprise system. It per 
meates everything that we do. If those who fear it have in mind what we 
witnessed in the late twenties and early thirties, the answer is that we now 
have safeguards which will effectually prevent such a debacle. Large margin 
requirements will effectually serve to keep people out of the stock market who 
have no business init. It is not a gambling room. It is a market place where 
legitimate business is transacted in the same way as it is transacted on real 
estate and commodity exchanges, 
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We make the foregoing recommendations for the purpose of bettering a bad 
situation. We do not wish to be understood as favoring a capital-gains tax in 
any form. Capital gains are not income despite judicial fiat to the contrary 


SALES TAX 


Some years ago we urged the adoption of a system of taxation based primarily 
upon income and sales. Working in combination, these two methods, together 
with other regular and well-established sources, could be counted upon under 
all circumstances to raise whatever sums might be needed to finance the opera 
tions of the Federal Government. Having two primary methods of raising 
revenue, both of them reasonably flexible, would enable us to dispense with or 
reduce many other imposts, and under Jess necessitous circumstances renounce 
for the benefit of the States such sources of revenue as estates and gifts. Tax- 
ation at a reasonable rate on sales to ultimate consumers would be highly pro 
ductive and easily administered. Another advantage from a fiscal standpoint 
would be constant flow of funds into the Treasury. No doubt some complica 
tions will be encountered as they always are, but they present no difliculty 
comparable to those experienced in the development of income and excess-protits 
taxation 

Proponents of the sales tax have always been and will continue to be met 
with the specious argument that such a tax imposes an inequitable burden 
upon those in the lower income brackets. The argument is really absurd. The 
man With ten times the income of another will, generally speaking, spend at least 
ten times as much as that other in the purchase of commodities subject to tax 
In so doing, he will contribute at least ten times as much to the cost of Govern 
ment. The assertion that the obligation to contribute toward the cost of Govern- 
ment should be based upon ability to pay is completely satisfied by the gradu- 
ated levies on incomes, estates, and gifts. 

The claim that the imposition of,a general sales tax would meet with sub- 
stantial resistance is certainly not valid. People are not so lacking in intelli 
gence as to be unaware of the fact that they are paying a tax upon almost every 
thing they buy and upon almost everything they do. Those in the lower brackets 
are being heavily taxed as a result of the imposts already laid. The general 
sales tax would, in fact, lighten their burden rather than increase it It is fool 
ish to pretend that the excise taxes are being paid only by those in the middle 
and upper brackets. Poor and rich alike are contributing vast sums in the 
form of excise taxes which are nothing more than sales taxes under different 
titles. In the last analysis too, the common sense of the American people can 
be counted up to appreciate and approve any system of taxation which is simple 
in operation and not discriminatory or oppressive. 

In discussing the subject, one of the members of the House Ways and Means 
Committee predicted that we would shortly be faced wth the necessity of re 
sorting to sales taxes to meet our needs. We were very close to its adoptior 
not so long ago. Strong opposition was mustered against it, and an unwarrant 
ed fear of public reaction defeated it. We think that the people will now be for 
it and that the time is ripe for its enactment as a permanent part of our system. 

The National Association of Manufacturers has come out in support of a sub- 
stantial manufacturers’ tax rather than a sales tax. We hope that this spirit 
of cooperation will not lead the committee to make a bad choice. Such a tax 
involves complications not present in a tax to the ultimate consumer. It would 
probably lead to pyramiding of prices, each manufacturer adding a bit, with the 
consumer an innocent victim. At the consumers’ level, the tax can be added and 
collected separately just once. No tax of any character should be imposed up 
to that point. The consumer then knows the price of the article which he desires 
to purchase and what the tax will be. 

The simplicity of collection would seem to be its best endorsement 


REVISIONS 


In the memorandum submitted to the Ways and Means Committee in connec 
tion with the Revenue Act of 1948, we pleaded for taxation based upon funda- 
mental principles of law, instead of in contravention of them. We inveighed 
against taxation by distortion. We asked that taxes be assessed upon the basis 
of reality and not speculation. Among other things, we suggested the following 
consistent pattern: The taxation of the income of trusts to the recipient of that 
income, without regard to whether the trust is revocable or irrevocable and 
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regardless of the rights reserved concerning the future disposition of income: 
the imposition of gift taxes on transfers in trust, whether irrevocable or other- 
wise, and without regard to any reserved power to revest title in the donor or 
the settlor. It seems to us that it should be unnecessary to argue the propriety 
of taxing one who receives income from property conveyed rather than to 
attribute it to someone else in an unseemly pursuit of revenue, and had the 
opportunity presented itself before the errors were made, we do not doubt that 
such an argument, if made, would have prevailed. Under pressure of the 
Treasury Department, provisions were adopted without realization that we 
were paying a high price for a small achievement. 

Trouble began when the Supreme Court evolved the conception that one might 
be in receipt of income through some moral or spiritual satisfaction. (See Welis 
v. Commissioner, 289 U. S. 670.) It increased with Helvering v. Clifford, 309 
U. S. 331. We find no fault with that decision but a misunderstanding of its 
import led to an appalling raid by the Treasury Department on all of the tax 
payers who had created trusts. 

Clifford created a trust for a period of 5 years during which he retained prac 
tically complete control, and at the end of which the corpus reverted to him 
In effect, the trust had no substance and the Supreme Court, for all practical 
purposes, treated it in that light. Any other view of that decision would impute 
to the Court a departure from the fundamental principle that when a settlor 
conveys legal title to trust property, the income being payable to another, 
whether it be for life or for a shorter period, he is parting with the ownership 
of the property and with the right to receive the income. 

At the same session of the Court, it had for consideration the case of 
Helvering v. Wood (309 U. 8. 344), in which a trust, similar in many respects to 
that involved in the Clifford case, was presented. In that case the Government 
relied upon section 166 of the Internal Revenue Code for authority to subject 
the income to taxation in the hands of the settlor. The Court held that it was 
not so taxable under that section and refused to permit the Government to 
switch its position and to attempt to include it under section 22. In that case 
it said that Congress had confined section 166 to trusts where there was a 
power to revest and that when the 1934 act was before the House Committee, 
the Congress rejected the recommendation of the Treasury that income from 
short-term trusts (of the character involved in both the Clifford and Wood 
cases) be taxable to the creator, but adopted its recommendation to tax him 
with the income of revocable trusts. 

Note that in spite of the congressional adherence to principle, the Supreme 
Court found it possible to use the dragnet of section 22 to justify the impost 
in the Clifford case. Thus the trust in Helvering v. Wood, supra, if attacked 
under section 22 might have met the same fate as that in Helvering v. Clifford 
and this in spite of the Court's observation that the Congress had resused to 
subject it to a tax upon the recommendation of the Treasury Department. 

So taxpayers who had drawn trust agreements over periods of years based on 
legal concepts which were supposed to have been well established (May vy. 
Heiner (281 U. S. 238) ) found themselves in quite a mess and in some cases they 
were absolutely powerless to protect themselves against judge made ex post facto 
law. 

The limits of this memorandum do not permit an analysis of the cases that 
followed. They present a picture of the efforts of the Government to bring 
various trusts within the ambit of Helvering v. Clifford. and of counsel for the 
taxpayers to escape its condemnation. We think the decisions in favor of the 
Government in practically all of the cases so decided were completely unjustified 
and resulted from a misconception of the decision in that case. However, what 
we wish to emphasize is that a tax law that is so uncertain in its application 
that a taxpayer unwittingly subjects himself to serious burdens, some of which 
he cannot escape by subsequent action, is intolerable and indefensible. 

The discussion of the Clifford case points up another aspect of trust income 
A distinction is made between a revocable and an irrevocable trust. We know 
that fundamentally the right of revocation reserved in the trust instrument 1s 
of no consequence unless it is exercised. Therefore, if the settlor creates a 
trust revocable only by him during his lifetime and he dies without having re 
voked the trust, every disposition made under it stands as if the right o! 
revocation had never been contained in the instrument 

Many people have created trust agreements reserving that right not for an) 
ulterior purpose but merely as an anchor to windward, that is to say, against the 
danger always existing, even though remote, of an economic disaster. The 
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income under such a trust would legally belong to the beneficiaries. The legal 
principle governing the disposition of the income could not be stretched by the 
wildest imagination to tax that income to the settlor. However, it seemed heinous 
to the Commissioner of Internal Revenue, especially after tax rates began to 
take greater and greater sums out of the pockets of the people, that such income 
should be taxed at a lower rate than it would be if the settlor had retained it. 

So the Congress was prevailed upon to adopt the indefensible scheme of tax- 
ing to the settlor income he had given away merely because he reserved the 
power to reclaim it at some time in the future; and yet so far as the disposition 
of the income was concerned it was not different in the case of the revocable 
trust than it would have been had the right of revocation net been reserved. 
We no longer concern ourselves with taxing people upon incomes received but 
spread the net to include incomes they might have received. 

Under the head of revocable trusts, section 166 includes one where the power 
to revest in the grantor title to any part of the corpus of the trust, is vested in 
any person not having a substantial adverse interest in the disposition of such 
part of the corpus or the income therefrom. Under that provision the word 
“substantial” has been held to have economic significance and that therefore a 
trustee or a number of trustees authorized to terminate a trust and revest the 
corpus in the grantor, have no such adverse interest. This view, we believe first 
enunciated in the Tax Court, was entirely unjustified since the trustees are 
under a legal obligation to the beneficiaries and accountable to them for mis 
management or for an improper termination of the trust, contrary to their in 
terests., 

Thus, though no right of revocation is reserved to the settlor, he is neverthe- 
less taxable on the income from the trust though that income goes to others and 
he alone has no power to divert it. The trustees certainly huve an adverse 
interest to the grantor even though it may not be a pecuniary one. That theory 
might have been demolished in the Stuart case (317 U. 8S. 154, 
doubt should be left upon that score. 

We think that under the law of every State in the United States a trustee is 
accountable to the beneficiaries and that in that sense he has an interest adverse 
to the settlor. In order to clarify this section and to prevent any further litiga- 
tion under it, we suggest that it be made clear, either by excepting the trustee 
from the category or by providing that the adverse interest need not be pecuniary. 
As a matter of fact, we think that if the Congress had intended a pecuniary 
interest it would have said so. Many considerations far more potent than per 
sonal pecuniary advantage might control the action not only of a trustee but 
of any other person in whom the right of termination might be vested. Certainly 
the parent of a beneficiary under a trust agreement would have a powerful mo- 
tive for refusing to terminate a trust if vested with that power, although such 
parent might have no interest whatever in the corpus of income of the trust. 

What we have said about revocable trusts applies in some respects to section 
167. It taxes to the grantor such part of the income of a trust as: 

“(a) (1) is, or in the discretion of the grantor or of any persons not having a 
substantial adverse interest in the disposition of such part of the income may be, 
held or accumulated for future distribution to the grantor; or 

“(2) may, in the discretion of the grantor or of any person not having a 
substantial adverse interest in the disposition of such part of the it 


distributed to the grantor: or 


‘(3) is, or in the discretion of the grantor or of any person not having a 
substantial adverse interest in the disposition of such part of the income may 
be, applied to the payment of premiums upon policies of insurance on the life of 
the grantor (except policies of insurance irrevocably payable for the purposes 
and in the manner specified in section 23 (0), relating to the so-called charitable 
contribution deduction ).” 

Obviously if the income of the trust is or in the discretion of the grantor may 
be held or accumulated for future distribution to himself or be distributed to 
him currently or applied to premiums upon policies of insurance on his life, it 
should be taxed to him because such a trust would have no substance and would 
come within the condemnation which we think was the true intent of Helvering 

Clifford. 


supra). No 


come, be 


A different situation is created, however, when such disposition is subjected to 
the discretion of someone else. The purpose of this, as we have suggested in 
relation to revocable trusts, is to prevent the same result by prohibiting the use 
of a dummy and if it be made clear that an adverse interest need not be pecuniary 
but may be implied in the obligation to or interest in the welfare of others of 
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the person in whom the power is vested, this section would be less objectionable. 
The fact that income may be diverted under certain circumstances to certain 
purposes, where the possibility is remote and has never become a reality, should 
not subject it to taxation in the hands of the grantor. It should be so subjected 
only in the years in which the possibility becomes reality. 

No stronger argument on the subject could be offered than that furnished by 
subdivision (c), an amendment made by the Congress to except from the broad 
play of the statute the income of such a trust to the extent actually applied at 
the discretion of any person, the trustee or the grantor acting as trustee or co- 
trustee, to the support and maintenance of a dependent. 

An inconsistency is to be noted here. It is not easy to perceive a distinction 
between the case of income which may be applied to the maintenance, education, 
and support of a dependent and the income that may be applied to the payment 
of insurance premiums. Yet the actuality is made the criterion in the one case 
and the possibility the criterion in the other. 

This discussion must not be taken as a recommendation for revision or amend 
ment of section 167 though it may be helpful if a broader objective is not attair 
able. We are sponsors for the basic principle that taxation should be founded 
upon established legal concepts and not upon their disregard and distortion. 
We propose the taxation of actual as distinguished from theoretical income and 
upon the one who receives it in fact ; not through spiritual satisfaction. 

Such procedure was once thought to involve a strong doubt of validity on con 
stitutional grounds (Lewellyn v. Frick, 268 U. S. 238) and while that obstacle 
may have been removed by subsequent decisions there is no justification for the 
maintenance of such a system. We have no moral right to prevent the disper 
sion of one’s income or principal and since we do not and cannot prevent the 
making of an absolute gift of the principal and a dispersion of the income in 
that manner there is not the slightest excuse for taxing to a settlor the income 
upon property which he has given away through the medium of a trust. The fact 
that the settlor retains the right to revoke the trust should have no bearing 
whatever upon the taxability of the income unless and until the right of revoca 
tion is exercised and the property or the income actually reverts to him. 

In the same category we put taxation upon the settlor of income of a trust 
which he has established for the maintenance, support, and education of his 
minor children. If the parent is economically placed so that he is able to create 
a trust that will insure the maintenance, support, and education of his depend 
ents and he is willing to isolate a sufficient part of his principal to accomplish 
this result, depriving himself of the enjoyment of it, why should we tax to him 
the income from it? Justification of this has been found in the theory that the 
income is being applied to the discharge of the settlor’s legal obligations. That 
was the theory adopted by the Supreme Court in Burnett v. Wells (289 U. S. 670) 
and that is what we are inveighing against. It results not in the taxation of 
realized income which is the fundamental basis of such taxation but from a 
conception that one has no right to dispose of one’s property as one sees fit 
because the Government thereby derives less revenue than it would have had he 
not made such disposition. It is said that such measures are for the protection 
of the revenue. Sound taxation will require no such measures. 

In that category also are trusts created for the purpose of paying premiums 


on policies of insurance. Involved in such a trust is no legal obligation. We 


tax the income to the settlor because by means of the trust he satisfies a mora! 
obligation. In other cases we tax him upon the theory of economic satisfactio1 
whatever that may mean. 

In a recent case in the second circuit, Commissioner v. Newman (159 F. (2d 
S48), the Court upheld a tax on income to the trustee of a trust made by his 
wife for the benefit of her minor children because he had the power to revoke, 
alter or amend, or to free any part of the principal and return it to the settlor 
It is not clear whether the court’s reason for such a decision was that it was a 
“family affair’ such as was condemned in the Clifford case, or because it 
thought that it had possibilities for tax avoidance which it was its duty 
circumvent. Judge Learned Hand’s dissenting opinion is a defense of fi 
principles. He said: 

‘Finally, if I understand the Commissioner, he wishes us to consider tha 
these deeds may have been a preliminary step in a reprehensible scheme to lesse! 
the wife’s income taxes. There is not the faintest ground for imputing any 
such purpose to the parties at bar: and, if there were, it ought not to count 
Over and over again courts have said that there is nothing sinister in so arrang 
ing one’s affairs as to keep taxes as low as possible. Everybody does so, rich 
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or poor; and all do right, for nobody owes any public duty to pay more than 
the law demands: taxes are enforced exactions, not voluntary contributions 
To demand more in the name of morals is mere cant.” 

Applying the doctrines stemming from Helvering v. Clifford (309 U. S. 331), 
The United States Tax Court holds a wife taxable under section 22 (a) of the 
Internal Revenue Code on the income from a trust established by her husband 
for his life with the wife as sole trustee, having complete discretion to distribute 
the income to herself or her husband in accordance with their respective needs, 
regardless of how the income was distributed . 

Judge Disney, dissenting for himself and five other judges, said: 

“The majority opinion definitely goes much further than any case so far in 
extending taxation to one not the grantor of a trust. It was to just such cases 
as this, in my view, that the court, in Kohnstamm v. Pedrick (158 F. 2d. 506). 
referred when, commenting on extensions of Helvering vy. Clifford, it said: 
‘s * * The test is impalpable enough at best; but if it is to be continually 
refined by successive distinctions, each triffing in itself, we shall end in a 
morass from which there will be no escape; and the spate of decisions already 
poured upon us will be the earnest of eventual utter confusion’ ” (Eleanor M. 
Funk, 7 T. C. No. 102). 

All these things emphasize the point that we have no reliable standard for 
the taxation of income. Ina certain era we paid for not producing ; we tax now 
for not receiving or retaining and the lengths that we have gone to are fantastie 
and many times shameful. It is not meet that a great government should 
raise revenue by methods which keep it constantly at war with its citizens and 
frequently subject it to scorn and contempt. Rather than to continue such a 
system let us, if necessary, raise the rates of taxation on the actual receipt of 
income. In order to accomplish this we must and should eliminate all pro- 
visions having as their objective the taxation to one of income which actually 
goes to another. 

We take the same position in regard to gift and estate taxes. A gift tax is 
passed; the rate is fixed at approximately three-quarters of the estate tax 
apparently for the purpose of encouraging the making of gifts, and then Congress 
could not resist the temptation of subjecting to estate taxes transfers which 
either were or might well have been taxed once and for all when they were 
made. What on earth is it that seems to make it impossible for us to pursue a 
simple, sensible course in such matters? Property in the hands of a decedent at 
the moment of his death should be taxed to his estate, and under no circum- 
stances should there be included in that estate property which he has conveyed 
during his lifetime. 

The imposing provisions of title III of the act of 1982 are as follows: 

(a) For the calendar year 1932 and each calendar year thereafter, a 
tax * * * shall be imposed upon the transfer during such calendar year by 
any individual, resident or nonresident, of property by gift. 

(b) The tax shall apply whether the transfer is in trust or otherwise, 
whether the gift is direct or indirect, and whether the property is real or per- 
sonal, tangible or intangible * * 

“(c) The tax shall not apply to a transfer of property in trust where the 
power to revest in the donor title to such property is vested in the donor, either 
alone or in conjunction with any person not having a substantital adverse 
interest in the disposition of such property or income therefrom * * *.” | 

The tax applies whether the gift is in trust or otherwise, direct or indirect, with 
the exception of a transfer in trust where title to the property conveyed is vested 
in the donor alone or in conjunction with any other person not having a substan- 
tial adverse interest in the disposition of the property or the income therefrom, 
The exception ties the gift tax in with the tax on income from revocable trusts ; 
that is to say, it takes out of the category of gifts those trusts in which the 
income is taxable to the donor or settlor and this at least was logical if not 
necessary. However, we repeat the observations made in connection with income 
tax on revocable trusts, namely, that a transfer of legal title with the benefits 
that naturally flow from it is a gift notwithstanding that the trust may some day 
be terminated. A gift in trust should be taxed as such whether it is revocable or 
irrevocable and the income from it should be taxed to the beneficiary as we have 
heretofore urged in our discussion of income from revocable trusts. 

If the right of revocation is exercised and the property finds its way back into 
the hands of the settlor and there remains, it will be subjected to estate taxes 
at that time and provision can be made for whatever adjustments appear desir- 
able. We also repeat what we said before in this connection, that is: that one 
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making a gift in trust may have every intention of having the property irrevoeabl) 
vest. Nevertheless, fear of economic reverses or of family eruptions may 
dictate the wisdom of not making an absolute gift at that time. He is quite 
willing to make a gift in trust and to pay the gift tax on it. Why should he not 
be encouraged to do that? 

As a matter of fact when the act of 1932 was passed there was much talk to the 
point that the section would encourage gifts and thus increase the current revenue 
to the Government. It seems however that the preaching and the practice are 
at variance. Indeed this variance is emphasized in section 811 (d) of the code 
where it is provided that there shall be included in the gross estate of every 
decedent : 

“(e) Any interest of which the decedent has at any time made a transfer, i: 
trust or otherwise, where the enjoyment thereof was subject at the date of his 
death to any change through the exercise of a power by the decedent alone or by 
the decedent in conjunction with any other person, to alter, amend, revoke, o1 
terminate * * *,” 

The variance is further emphasized by the provision authorizing a credit for 
a portion of the gift taxes paid if the Commissioner subsequently determines 
that the money which he took for gift taxes was erroneously collected and that 
the property upon which the gift tax was paid should be included in the estate 
of the taxpayer. 

The gift and estate tax provisions are said to be complementary to each other, 
that is to say: to create a logical whole. Under the Gift Tax Act however a 
transfer in trust of property under which the settlor receives the income for life 
is fully taxable if an irrevocable trust. There could be no possible argument 
that would serve to destroy the finality of the gift even though the life estate 
was reserved (May v. Henier, 281 U.S. 238, supra). 

However, note the provisions of section 811 of the code which taxes as a 
transfer in contemplation of or to take effect at death, even so complete a trans 
fer as that referred to “to the extent of any interest therein of which decedent 
has at any time made a transfer by trust or otherwise under which he has re 
tained for his life * * * (1) the possession or enjoyment of or the right to 
the income from the property or the right, either alone or in conjunction with 
any other person, to designate the persons who shall posses or enjoy the propert) 
or the income therefrom.” 

Here we have in absolute transfer taxable as a gift under section 1000 and 
also taxable as a part of a decedent's estate at his death though obviously i 
did not pass by his death and he was absolutely powerless after the date of the 
establishment of the trust to alter its destiny. 

It is to be observed that that section dealt originally with transfers made 
contemplation of death and what in legal conception constituted contemplation 
of death was very well known to the legal profession. It was of some im 
portance to the “protection of the revenue” that the tax which would be im 
posed upon the property of anyone passing at his death be not defeated by 
eleventh-hour transfers but the policy of attrition adopted by the Government 
in a short time placed the conception to which we have referred in a rather 
parlous position. It made an effort and it succeeded in many instances, to 
extend the theory to situations that some years ago would have met short 
shrift in our courts. Under its contentions and arguments any provision which 
had for its objective benefits to one’s survivors bore that aspect. 

To illustrate: Transfers in contemplation of death were deemed to be those 
made under the influence of imminent or at least near term dissolution. It was 
often argued that transfers made by people of advanced years were made in 
contemplation of death but this argument was almost universally rejected and 
such contemplation ascribed only to people in ill health or subject to conditions 
impelling them to prepare for it. In a most general sense, of course, everybod) 
contemplates death but as it has been truly said, although remotely death Is 
contemplated, transfers are often made in contemplation of life rather than 
death. 

In the matter of United States v. Wells (283 U. S. 102) the court held that 
the words “contemplation of death” meant in relation to taxable transfers, 
that the thought of death is the imminent cause of the transfer. From certain 
language in the case, the idea crystallized that the word “motive” best defined 
the criterion. It was held that the motive to escape or reduce taxes that would 
otherwise be payable at death made the transfer includable in the estate. W ith 
this as a criterion, it will readily be perceived that most any transfer mace 
during life can, by a slight stretch of imagination, be brought within the cate- 
gory. 
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In the Estate of Paul Garrett (8 T. C. No. 59, the decedent, in November of 
1923, created a trust consisting of life insurance policies and income producing 
securities, the income of which was to be used for the maintenance of the life 
insurance policies. He died in 1940, nearly 17 years after the creation of the 
trust. The insurance policies and the securities from the income of which the 
premiums were paid, were held to be includible in the gross estate. There is a 
strong dissenting opinion which it is unnecessary to discuss but it is clear that 
Garrett did not create the trust in contemplation of death in the sense generally 
understood. Anyone at any age distributing property to his children might be 
said to be doing so in contemplation of death since he is giving it to them during 
his lifetime rather than waiting for dissolution. 

These various sections have filled the courts with endless litigation in which 
fine-spun distinctions are drawn including one as farfetched as that property 
given away in trust is to be included in the estate of a donor if he had even the 
possibility of a reverter (Helvering v. Hallock, 309 U. 8. 106). The authority 
of that case should not have lasted any longer than it took Congress to take note 
of it but it still stands. The Supreme Court sidestepped the doctrine of stare 
decisis and disregarded fundamental principles governing trusts and trust prop- 
erty in order to subject the property to taxation. Here again we have taxation 
by what we have previously called judge made ex post facto law. 

In a recent case the court of appeals found it necessary to reverse a decision 
based upon Helvering v. Hallock where the possibility was so remote as to be 
about a thousand-to-one shot in any man’s book (Commissioner v. Estate of 
Singer, C. C. A. 2, 161 F. 2d 15). 

According to Mark Twain, when Eve presented Adam with an apple from the 
Tree of Knowledge, he said it was against his principles to eat it but he had 
found out that principles were of no force unless one is well fed, and he was 
hungry. We have about reached the same stage, that is: where principles are 
of no force when the tax collector calls. 

At a time when we had no gift tax there was some justification for the inclu- 
sion in the estate of a decedent of property which he had transferred in contem- 
plation of death. But contemplation of death meant something far different 
at the time of the adoption of those provisions than it means today. In the act 
of 1948, the Congress did something helpful by the amendment which excluded 
from the category transfers made more than 3 years prior to death, but that 
was only a half measure or less than that. As long as we have a gift tax, we 
do not need to include in the estate of a decedent transfers of any kind, even 
though made in contemplation of death. What purpose can possibly be served 
by involving the Government and its citizens in never-ending litigation on this 
subject? 

What is the purpose of the gift tax? Obviously to implement the estate tax 
in such a manner that property, which is no longer in the estate of decedent 
because of transfers made during his lifetime, does not escape the burden of 
the tax. Why the “ifs” and the “ands” and the “buts”? If the Congress is not 
satisfied with the rate of tax on gifts, raise the rate to a parity with estate taxes. 
We are sure such action would deter the making of gifts, but it serves the purpose 
of preventing the loss of revenue, which the Congress was prepared to accept 
when it fixed the rate of tax on gifts. On the other hand, if Congress desires 
to encourage the making of gifts so that revenues can be presently realized, tax 
the gift when it is made, no matter in what form made that is to say without 
regard to revocability or reserved income or powers of diversion. If the property 
finds its way back into the estate of the settlor, it will become taxable at death, 
and provision should be made for a proper credit for the tax already paid. It 
would thus be unnecessary to tax to an estate property that was not in it at the 
time of death: With this change there will be eliminated also provisions dealing 
with contributions from donees. 

If we maintain a differential between gift and estate taxes, which has obvious 
advantages, the elimination of the contemplation of death provisions would make 
possible eleventh-hour gifts at the lower rate of tax. Consideration should there- 
fore be given to the choice of equalizing gift and estate taxes in such instances. 

If neither of these alternatives is acceptable, then by all means return to the 
conception of gifts made in contemplation of death before it became distorted 
by the pressure from a crusading tax collector, aided and abetted by a compla- 
cent judiciary, and include in the estate of a decedent only property transferred 
in the belief in imminent or near term dissolution. To implement this, provision 
Should be made reducing to one year the period during which transfers are pre- 
sumed to be made in contemplation of death, 
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We have suggested that all transfers, whether in trust or otherwise and 
whether revocable or irrevocable, be taxed: that all such transfers be excluded 
from the estate of the settlor or donor at death. In order words, let property 
that actually passes a death be taxed to the estate, not property that is in- 
cluded in the estate only through legal acrobatics and distortions. This of 
course has the disadvantage of simplicity which seems to be abhorrent but it 
accords with fundamentals which every person can understand, that is: that 
property belonging to a decedent at the time of his death is taxable as such 
and that which he has parted with in life is taxable under the provisions of the 
Gift Tax Act. Let us not be concerned in taxation with the fact that it might 
have come back to him but with the reality whether it did or not. 

It is difficult in the present state of the law to determine what the real pur 
pose of Congress was, that is: whether it desired to encourage gifts inter vivos 
and current revenue, or to discourage them so that larger revenues might ulti- 
mately be obtained through estate taxes. If the former objective is more de- 
sirable, we can achieve the results through the suggestions we have made. 
Certainly by their adoption, we shall create a sound pattern, thoroughly simple 
in its embraces and easily understood by all who are concerned. 


BASIS FOR GAIN OR LOSS 


We call attention to the inequitable treatment of gain or loss realized in the 
case of property acquired by gift inter vivos in contrast to acquisition by death. 
In the former cases the basis is declared to be the same as it would be in the 
hands of the donor or of the last preceding owner by whom it was not acquired 
by gift. In the latter it is the fair market value at the time of the acquisition. 

In view of the fact that a transfer by vift is taxable in the same manner and 
upon the same theory as a transfer by death, there would seem to be no sound 
basis for the differentiation. It is not resolved by the fact that the tax on the 
transfer by gift is somewhat less than upon death. The property comes into the 
hands of the recipient in precisely the same way in both cases. The increment 
which accrues in the hands of him from whom the transfer emanated, has been 
subjected to the burden provided by law. The basis for determination of gain 
or loss should be the value of the property at the time of the transfer in both 
eases. We think the failure to treat both alike must have arisen from the fact 
that for considerable periods during the incidence of the Estate Tax Act there 
was no impost on transfer of property by gift. This inequity should be eradi- 
cated in the manner suggested. 


WASH SALES 


The present act as well as others that preceded it, provide for the exclusion 
of losses on the sale of securities in all cases where within a period of 30 days 
before or after the sale or disposition of such securities the taxpayer had ac- 
quired or has entered into a contract to acquire substantially similar stock or 
securities. We earnestly recommend the elimination of this provision. It rep- 
resents another of the numerous efforts which the Internal Revenue Code reflects 
to distort the effect of perfecty normal transactions. 

A gain or loss results from the sale or other disposition of a capital asset. 
Once such disposition is made, the gain or loss automatically results. One is 
not permitted to take the loss until then. We cannot understand why one should 


not be permitted to take the ordinary means available, and indeed required, for 
the establishment of a loss, nor why in order to establish it he must of necessity 
give up his position in a security, depressed at the moment but in the future value 


of which he has confidence. 
Repurchasing it merely places him in a position where upon a futur 


of the security he uses the lower basis, that is, the repurchase price, for the 
purpose of determining future gain or loss. Such proceeding is permitted in the 
case of gains. By this operation the Government is not injured. On the other 
hand, the provision is utterly futile as a means to the end apparently desired 
for a taxpayer may accomplish the same result by simultaneous purchase 0! 
other securities. Thus all that the Government accomplishes is to drive him out 
of his position in the security which he preferred, What possible advantace 
Since he is permitted 


this is to the Government is quite bevond our perception 


to realize gains, despite immediate repurchase, he should likewise be permitted 


to establish losses in the same manner. 
The present act goes much beyond this. It denies the loss from sales or eX 
changes of property, directly or indirectly, between members of a family 
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When the proposed extension of the restriction on wash sales was before the 
committee, it said: 

“Many instances have been brought to light where transactions have taken 
place for the sole purpose of taking a loss for income-tax purposes. It is believed 
that the recommendation of the subcommittee if followed will effectually close 
this opportunity for tax avoidance. Experience shows that the practice of 
creating losses through transactions between members of a family and close ecor- 
porations has been frequently utilized for avoiding the income tax. It is believed 
that the proposed change will operate to close this loophole of tax avoidance” 
(H. Rept. 704, 73d Cong., 2d sess., p. 23). 

Was there really any loophole that needed to be closed? In order to take a 
loss a sale had to be made. Having the loss on paper, one has the right to take 
the action necessary to its realization. What earthly difference does it make to 
the Government or to the revenue whether Mrs. Jones purchases a security which 
Mr. Jones had held or it is purchased by someone else? 

Under the laws of practically every State in the United States, husband and 
wife are free to contract in all respects, to own, hold, and dispose of property as 
if they were single. Why should this conception be distorted because taxation 
is involved? These distortions have been our besetting sin from the very 
beginning. 

We do not doubt that Congress intended by the extension of the restriction to 
cover interfamily transactions as such and until recently purchase through the 
stock exchange of securities of the same corporations sold through the stock 
exchange by a spouse of the purchaser, was not held to be within the condemna- 
tion of this provision. 

However, in recent cases of Commissioner v. August Kohn (158 Fed. (2d) 82, 
4th circuit) and Commissioner v. McWilliams (158 Fed. (2d) 637, 6th cireuit) 
the court of appeals reversing the United States Tax Court construed the word 
“indirectly” to cover such a transaction. In other words, that such separate 
purchase and sale constitute a sale between members of a family. 

Certiorari was granted in the McWilliams case and the Supreme Court has 
affirmed. 

Once again we are brought face to face with the uncertainties in which our 
taxpayers have become enmeshed. Normal transactions on the stock exchanges 
not in terms falling within the restrictions of section 24 (b) are held to be 
within it by construction. A taxpayer indulging in the approved method of 
establishing a loss and confronted with the advisability of doing so to offset 
gains, finds himself again the victim of taxation by judicial decree rather than 
by statute, at least by statute which is not susceptible of misunderstanding. 

We urge the Congress to eliminate the entire provision dealing with family 
relationships but if that suggestion is not acceptable, to make it clear that 
transactions conducted in the normal course of business through the market 
places are not within the ban. 

Notice should also be taken of the consequences of the decision of the Supreme 
Court. When the decision of the court of appeals came down, we inquired of the 
Bureau of Internal Revenue what basis would be attributed to the securities in 
the hands of the purchasing spouse since the statute made no provision for it. 
The Bureau declined to take a position. Thus the loss actually sustained by the 
selling spouse will have no recognition since there is no provision that the basis 
of the stock in the hands of the selling spouse shall be the same as in the hands 
of the purchasing spouse and we doubt seriously whether the Bureau is author- 
ized to take any different position on the subject. 

Should neither suggestion be acceptable, it will obviously be necessary to 
provide that in cases where such losses are not recognized, the stock shall retain 
the same basis as it had in the hands of the selling spouse. The very necessity 
of doing this forcibly demonstrates the artificiality of the whole business. If 
transactions were given their normal implications and taxation based upon 
them, we would have no occasion for such controversies and our citizens would 
not be continually victimized. 








SECTION 45 


While on the subject of so-called loopholes, we desire to direct the attention 
of the committee to section 45, Internal Revenue Code, because it points up 
what we have said about having tax laws that are definite and certain and leave 
no room for doubt concerning the liabilities that are imposed. Taxation should 
be by law and not by man. In section 45 that theory is more or less demolished. 
It vests in the Commissioner of Internal Revenue power and authority in case 
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of two or more organizations, trades or business (whether or not incorporated, 
whether or not organized in the United States and whether or not affiliated, 
owned, or controlled, directly or indirectly, by the same interests), to distribute, 
apportion, or allocate gross income; deductions, credits, or allowances between 
or among them if he determines that such action is necessary to prevent evasion 
of taxes or clearly to reflect the income of any of them. 

Under that provision the sky is the limit and liabilities are at the whim and 
caprice of an administrative officer. We must have a yardstick for taxation. 
We have adequate provisions to cover fraud and other unlawful practices, 
Provisions of such character are the result of a misconception of the relations 
of government and its citizens. They are evidence of a trend away from our 
conception of those relations and a tendency toward despotism. 

It is to be noted that the section does not establish any rules of practice or 
condemn intercompany business transactions of particular character but vests 
in the Commissioner of Internal Revenue unlimited and unrestricted power to 
increase the liability of the various affiliated businesses in such manner as he 
may see fit. It is all left to his determination and the committee will appreciate 
that that determination will be final unless entirely arbitrary. 

Such an allocation was made by the Commissioner in Southern College of 
Optometry, Ine., Prentice Hall, T. C. Memorandum, Decision 47,079, Docket 
10,556, and was disallowed in that case. Nothing short of the most flagrant 
abuse by the Commissioner of his power will entitle the taxpayer to relief and 
he will be exercising his power apd authority whenever the notion strikes him 
Our taxpayers ought not be asked to rely on his good judgment and discretion 
for determination of their liabilities. We urge that this section 45 be repealed. 


SECTION 102 


It will be noted that throughout this memorandum we have emphasized the 
importance of simplicity and of a system of taxation logical in all its impositions 
and faithful to fundamental principles. Punishment for violations of our laws 
is proper ; punitive taxation has no justification and is abhorrent. 

An example of this is to be found in section 102. Not only is it wholly puni 
tive but the crime for which the punishment is inflicted is not and perhaps cannot 
be defined in terms so certain that the taxpayer may be conscious beforehand 
of its commission. That section provides for the imposition (in addition to all 
other taxes imposed by the act) of a penalty equal to the sum of 272 percent 
of the amount of undistributed net income not in excess of $100,000, plus 38! 
percent of the undistributed net income in excess of $100,000, That penalty is 
imposed on “every corporation other than personal holding companies if formed 
or availed of for the purpose of preventing the imposition of the surtax upon 
its shareholders * * * through the medium of permitting earnings or prof 
its to accumulate instead of being divided or distributed.” It is then provided 
that the “fact that the earnings or profits of a corporation are permitted to 
accumulate beyond the reasonable needs of the business shall be determinative 
of the purpose to avoid surtax upon shareholders unless the corporation by the 
clear preponderance of the evidence shall prove to the contrary.” Let every 
man be adjudged guilty unless his innocence is clearly proven. Nice going for 
Government but not quite in accord with American tradition. 

Nowhere in the Penal Code will there be found a crime made so by the deter 
mination of the judiciary, yet this is as much a penal statute, indeed more so, 
than one which imposes a fine for failure to file a return or for filing a false and 
fraudulent return. It must be borne in mind that this statute is not confined 
in its operation to investment companies. It embraces ordinary business corpo 
rations and it challenges them, at their peril, to retain their earnings or any 
substantial part of them for insurance of their stability and the expansion of 
their business. 

The statute creates a presumption against them based upon the accumulation 
of profits beyond the reasonable needs of the business but what are the reason- 
able needs of a business and who is the best judge of them? Those questions are 
not left for them to determine. Honest and sincere though the executives of those 
corporations may be, it avails them nothing. A judge sitting in the Tax Court 
who may know as little about their business as a pig knows about Sunday, deter 
mines those questions for them and the statute pu!ls the props from under them 
by imposing upon them the obligation to satisfy the judge by a clear preponder- 
ae of the evidence that the purpose was not to avoid a surtax on the share 
10iders. 
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Suppose A, B, and C organize a corporation for the purpose of conducting a 
retail business. They start with a capital of $150,000 and one store. At the end 
of their first fiscal year they have gained $50,000 on which appropriate taxes 
have been paid. Obviously their purpose in embarking on the venture was to 
make profits and to reinvest them for the purpose of making additional profits. 
They hope to have other stores. We presume there is no objection to that. The 
economic wealth of this country has been achieved through the pyramiding of 
earnings which have been plowed back year after year for the upbuilding, expan- 
sion and security of business. This has always been one of the primary objectives 
of our economy. It is not assisted by compulsory distribution of earnings. On 
the contrary, our efforts in that direction are thereby frustrated. 

We suppose it is not the purpose of a taxing statute to compel the relinquish- 
ment of the corporate form of transacting business but that is precisely what 
the statute accomplishes regardless of its purpose, that is: It induces the adop- 
tion of the partnership form of business though the corporate form would be far 
more desirable and mueh more advisable from all other standpoints. Further- 
more it has led to an epidemic of corporate dissolutions with great resultant 
expense to taxpayers. 

Not the least of the evils of such legislation is that its victims are small- 
business men operating in corporate form. It is absolutely powerless against big 
business indeed it is aimed directly at the small one. Taxation based upon ability 
to convince a judge of one’s integrity of purpose partakes of the nature of trial 
by ordeal. 

The statute is vicious. Its purpose is to force the declaration of dividends. 
it is not a commendable way to raise revenue and we have no right to resort 
to such methods unless they are absolutely necessary for that purpose. The fact 
that the section has been held constitutional as a means of “protecting the 
revenue” certainly is not justification for its enactment. The phrase is very 
convenient but in this setting it carries no conviction. The declaration of divi- 
dends is a matter within the sound discretion of the board of directors of a 
corporation. Neither the stockholders nor the Government can compel distri- 
bution. It is a contradiction in terms to say that a measure is for the protection 
of the revenue when such revenue accrues only by force of the so-called protective 
measure. It does not protect revenue. It creates it and does so by blackmail. 

It would be well to look at the genesis of this section. In early days of 
income taxes corporations were taxed on their earnings, as they are now, but 
dividends in the hands of the shareholders were exempt upon the very proper 
theory that the same dollar should not be taxed twice. As long as this sound 
view of the matter prevailed there was no need for section 102 but under the 
pressure of need, the Congress closed its eyes to the inequity of double taxation 
on corporate earnings. With the removal of the exemption, the temptation to 
withhold the declaration of dividends was apparent. 

If the Congress hearkens to the overwhelming demand for the restoration 
of the exemption, section 102 will go with it, Whether the exemption stays or 
falls, section 102 should be repealed, 


ALLOCATION OF INCOME 


Section 107 deals with earnings and permits a taxpayer to spread over the 
years in which services are rendered the amount received in one year, pro- 
vided the amount received in that year is at least 80 percent of the total com- 
pensation for the services involved, We recommend that this section be liberal- 
ized to include interest and dividends which have been in default for a period 
of years. 

It is tragic enough for those who are dependent upon such income to have 
been deprived of it through adverse conditions affecting corporations whose 
securities they hold. It is doubly so to be compelled to pay a rate perhaps two 
or three times greater upon receipt of this accumulated income than if it had 
heen received ratably over the period. We think persons in that category deserve 
consideration and that the section should be liberalized to include them. 


CORPORATE LIQUIDATIONS AND SALE OF ASSETS BY STOCKHOLDERS 


This is an appropriate time to call attention to another example of taxation 
by judicial decree which ignores the legal standards by which such matters 
should be judged. We refer to those cases in which corporations have liquidated, 
distributed their assets to their stockholders, or to trustees for the stockholders, 
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who in turn have sold the same to a purchaser. Some years ago the Treasury 
Departmentment took occasion to point out to the taxpayers at large that by 
this means double taxation could be avoided; that is to say, the tax upon 
the sale of the assets by the corporation and upon the distribution to the stock 
holders. However, not so long afterward the Commission proposed a deficienc, 
in the tax upon a corporation where such a transaction was involved. It was 
sufficient for him that such a sale was in contemplation, or that negotiations 
had been opened for such a sale by the corporation before the liquidation took 
place, and that being sufficient for the Commissioner, it was also sufficient for 
the Tax Court and the appellate courts. 

It was eminently proper for the stockholders to have liquidated, and as 
receivers of the assets to have entered into a contract for their sale, and thus 
to avoid having the same transaction taxed twice. The legal status of those 
steps is perfectly clear. Upon liquidation the stockholders became the lega] 
owners of its assets and they alone had the right to enter into a contract fo: 
their sale at the time the contract was entered into, and they alone could convey 
the title, and theirs were the proceeds of the sale. Here we have the tax assess 
upon a corporation and again upon the stockholders because they adopted norma! 
legal means of avoiding that very thing, a course which had been recommended 
to them by the Bureau of Internal Revenue. 

Many cases of similar character have received the attention of the courts. A 
reference to two of them will be enlightening. In Acampo Winery & Distil 
leries, Inc., v. Com. V. R., (7 T. €C., No. 75) the Tax Court declined to sustai: 
the Commissioner proposing to assess a tax against the corporation upon 
sale by its stockholders of assets distributed to them in liquidation. The court 
held that the sale was by the stockholders and not by them in behalf of or as a 
step in a corporate transaction. 

In Wichita Terminal Elevator Co., (6 T. C. 1158), a tax against the corpora- 
tion upon a sale by stockholders was upheld and the decision of the Tax Court 
sustained by a 2-to-1 decision of the Circuit Court of Appeals for the Tenth 
Circuit. (May 12, 1947, C. C. A., par. 9253. The feature distinguishing the 
two cases is simply that in the latter case negotiations were first initiated by 
the president of the company prior to dissolution and transfer of its assets 
to a trustee in liquidation and his sale of the assets on behalf of the stockholders 
Upon so small a distinction does tax liability, or worse yet, double tax liability, 
rest. 

The language of the prevailing opinion forcefully reflects the attitude whi 
puts taxation in the realm of the lottery: 

“The transaction as a whole was cast in the form of conveyances of thi 
properties of the corporation to Powell, as a liquidating dividend, dissolution 
of the corporation, and conveyances of the properties to the ultimate purchaser 


The formal documents were molded in that pattern. The naked legal title 


passed from the corporation to Powell, and from Powell to the ultimate pw 
chaser. And Powell was designated or referred to as agent for the forme 
stockholders of the corporation. But in a case of this kind involving questions 
of liability for income taxes, the form of the transaction is not necessarily 
conclusive. The formal written documents are not always inflexibly binding 
Helvering v. Lazarus & Co. (308 U. S. 252) (39-2 U. S. T. C., par. 9793). In- 
come tares cannot be avoided by methods, devices, anticipatory arrangements 
or contracts which merely give ill-founded complerion to the reality of a trans 
action in its relation to tax liability. Lucas vy. EBarl (281 U.S. 111) (2 U. 8. T 
C., par. 496). Griffiths v. Commissioner (308 U. 8S. 355) (40-1 U.S. T. C. par 
9123). (Italics supplied.) 

“The corporation was effectively dissolved for ordinary purposes under State 
law. And in some instances a corporation may distribute its assets among 


its shareholders as a liquidating dividend and not be subject to income tax on the 


gain when the property is subsequently sold by the former stockholders, Con 
missioner v. Falcon Co. (127 Fed. (2d) 277) (42-1 U. 8. T. C., par 9408). But 
in determining the question of tax liability, a transaction of that kind should b 
scrutinized with care. Tazewell Electric Light & Power Co. v. Strother (54 
Fed. (2d) 327) (36-2 U.S. T. C., par. 9351).” 

Here is the challenge. It is unmistakable and unavoidable. Are we to 
adhere to the principle enunciated by Judge Holmes and oft repeated that 


one not only has the privilege but the duty as well to reduce or avoid taxes, so 


long as the means adopted are lawful or repudiate it for one that offers 
nothing but uncertainty and injustice from the tax standpoint? It is no answer 
to say that uncertainty and injustice are possible in all litigation, for in taxatiol 
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the goal should be to set standards which make the results of any transaction 
reasonably certain and the avoidance of the necessity of resort to the courts 
for definition and determination. 

The position of the taxpayer is precarious indeed that rests upon such flimsy 
differentiations of like situations. The sale in each was made by the stock- 
holders. In each they dissolved their corporations and took over their assets 
in liquidation in order to avoid double taxation. Their methods were in ac- 
cordance with legal procedure and effective for their purposes. They had the 
right to do precisely what they did. And the difference in their liabilities turned 
upon the dogmatic determination of the Commissioner, the assumption of its 
correctness by the Tax Court and the assumption of the Tax Court's infallibility 
by the circuit court of appeals under the drive of the Dobson case, 

Taxation of income is beyond doubt one of the soundest methods for raising 
revenue. We thought when we amended the Constitution to permit it that 
it was also one of the simplest forms of taxation. The Supreme Court gave us 
reassurance when it defined capital as the tree, and income the fruit thereof. 
What has since evolved from this simple conception is a complete distortion of 
the system we set out to establish which has well-nigh destroyed the good that 
was inherent in it. No method of taxation can be sound in which the liability 
of the taxpayer rests upon judicial determinations rather than legislative stand 
ards. We must quit giving lip service to the conception that a man has a right 
to channel his transactions in such manner as to avoid or reduce his taxes so 
long as he does so by means which the law allows and then tax him as if by so 
doing he had been guilty of an offense called tax avoidance. 






EXEMPTION OF INSURANCE FROM CLAIMS FOR TAXES 


Enlightened States consider the claims of widows and orphans to be para 
mount to those of all creditors. We believe a large majority, if not all of the 
States of the United States exempt from the claims of creditors and seizure 
by them or by their representatives, of the cash surrender value and the pro- 
ceeds of life-insurance policies. The Government of the United States has 
failed to join them in this highly desirable and benevolent policy. While it 
has recognized the propriety of the exemption in the bankruptcy statutes it has 
failed to extend this recognition to process for the collection of taxes. 

Man’s first obligation is the protection of his family. The primary means, 
and in many cases the only means available, is through life insurance. It 
should be and has been made generally throughout the United States untouchable 
except for those for whose benefit it is intended. The Government of the United 
States reserves the right for the “protection of the revenue” to destroy wholly 
and completely the protection of the family and to make publie charges of the 
wife and children of decedent tax debtors, for the United States is not bound by 
the exemptions contained in the State statutes 

Our position in this respect is a reflection upon our morality. We should 
provide for recognition of the exemptions granted by the laws of the State 
of residence of the taxpayer or, if deemed more desirable, adopt 
statute granting uniform exemption to all taxpayers. It is unseemly for the 
Government of the United States to seize for the satisfaction of its debts. assets 
which have been made immune by the States even to their own obligations. 


a Federal 





PROCESS 





OF GARNISHMENT 


In most States of the United States debts may be satisfied by levies upon 
Salaries and wages through the process known as garnishment. The 
however, are in most cases limited to 10 percent of the salary of the debtor. 
Two considerations are implicit in this procedure. One that the salary or wage 
earner must be permitted to retain the proceeds of his labor or else become 
a public charge and if he is a man of family carry the members of that family 
with him. Furthermore he would have no reason to continue at r 
entire compensation could be applied to the payment of a debt. 

These fundamental considerations have not yet been adopted by the Federal 
Government. It alone claims the right to take the entire salary or compensation 
of a wage earner in satisfaction of a claim for taxes. In practice, the collectors 
refrain from doing this but since the Federal Government holds itself beyond 
the pale of State exemptions and restrictions, the power is there and it has been 
used upon occasion. 
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We do not think this is an arguable matter. The mere presentation of the 
situation, it seems to us, should be sufficient to call for recognition in regard 
to garnishment of the rules that prevail in the State of a taxpayer's residence. 





DISCHARGE OF TAX LIABILITY IN BANKRUPTCY 


One next suggestion is that liability for taxes be made dischargeable in bank 
ruptey. The Bankruptcy Act is designed for the rehabilitation of debtors 
Freedom from debt is accorded in consideration of the surrender by the bankrupt 
of his property for distribution to his creditors. The United States is entitled 
to preference above all others in such distributions. Nevertheless, although he 
has delivered up all his possessions, he cannot free himself from the claim of 
the sovereign. The very purpose of the Bankruptcy Act is thwarted by the 
failure of Congress to subject liability for taxes to discharge in the same manne: 
as all other debts, for discharge in bankruptcy is of no avail to a debtor if he 
must remain subject to the most onerous debt of all. The right to preference on 
distribution is all that the United States should demand. Exception, of course, 
should be made in cases of failure to file returns and in cases of false and 
fraudulent returns. 


INSURANCE PAYABLE 





TO THE UNITED STATES 


The burden of taxes on estates for substantial proportions is increased hy 
the necessity of converting the assets of such estates into cash for the purpose 
of meeting the tax liability. Thus in the very high brackets estates are not onl) 
seriously depleted by the tax but may be further depleted by forced liquidation 
Assuming that we still adhere to the American tradition of taxation for revenus 
only and that estate taxes will be substantially reduced as rapidly as the neces 
sities of the Government will permit, our objective should be to alleviate the 
impact of whatever taxes are imposed. 

It has been suggested that these objectives may to a limited extent be reach 
by permitting taxpayers to acquire policies of insurance payable either to the 
appropriate Collector of Internai Revenue or to a trustee upon an express trust 
to pay over the proceeds to such collector, such proceeds to be exempt from estate 
taxes to the extent of the actual tax liability, The adoption of this anes 
will result in facilitating the collection by the Government of the taxes as we 
as cushioning their impact upon the estate. 

It is a common occurrence that substantially all or at least a great proporti: 
of the assets of a decedent’s estate are represented by investments in business 
that are closely held. The effect of the enforcement of the obligation for taxes 
in accordance with the letter of the law would be devastating. The situatio: 
presently must be met by indulgence on the part of the collectors of interna 
revenue, 

The argument might be raised that the proposal makes it possible for a taxpayer 
to exempt a substantial part of his estate by payment of premiums which might 
otherwise constitute a part of his estate at death, but there is no assurance tha 
such sums will survive life’s vicissitudes any more than there is assurance that 
ordinary life insurance policies will not be forfeited or encumbered to the fu 
extent of their loan values. ‘The use of premiums for the purchase of insuranc: 
which cannot be availed of for any other purpose than the creation of a fund to 
defray an obligation to the Government insures against their dispersion and 
creates a value desirable both from the taxpayer’s and the Government’s point 
of view. In any event, it seems that the objective is worth whatever incident 
sacrifice may be entailed. 


STATUTE OF LIMITATIONS 


The general limitation prescribed in section 275 of the IRC for the assessm« 
of taxes is 3 years. In case of false or fraudulent returns or failure to fil 
returns, assessment may be made at any time. The time for collection afte: 
assessment is 6 years. These provisions are fair to taxpayer and Governmen! 

In the Revenue Act of 1934 several amendments were made. We direct atte! 
tion to subdivision (c) of section 275, which extends the period for assessme! 
to 5 years in cases where the taxpayer omits from his gross income an amount 
properly includible therein which is in excess of 25 percent of the amount of gross 
income stated in the return. 

Hither the 3-year period of limitation is a proper one or it is not, and thé 
criterion of this is not to be found in the extent of the error which has been 
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made. If returns are examined by the Bureau of Internal Revenue in due course, 
omissions from a return will be discovered whether they are large or small, 
except in the case of false or fraudulent returns where no limitation whatever 
is prescribed. The omission of so substantial a portion of gross income will, 
except in case of fraud, be the result of a well-grounded and well-justified belief 
that what has been omitted is not income, or at least not taxable income, and 
that it is within those categories will be known only after a tribunal of competent 
jurisdictions has passed upon it. 

The section seems to have no other purpose or justification than to give the 
Commissioner of Internal Revenue an escape from the consequences of his own 
negligence. The size of the error is hardly a proper criterion by which to 
measure the propriety of statutes of repose. It would be as logical to suggest 
a sliding scale of limitation based upon the size of the error. We suggest that 
subsection (c) be repealed. 

The same observations apply to subdivisions (d) and (e), in which the statute 
of limitations is extended to 7 years in cases involving stockholders’ shares in 
foreign personal holding companies and personal service corporations. 





OUR 





ARCHAIC 





SYSTEM OF TAX ASSESSMENT AND COLLECTION 





The collectors of internal revenue are appointed by the Government. Their 
status is somewhat anomalous. They appear to be independent entities at one 
moment and representatives of the Government at another. 

Returns are filed with the collectors. The liability of a taxpayer is charged 
against the collector in whose office the return is filed. He becomes a debtor of 
the United States. He operates independently and the Treasury Department 
disclaims any right to interfere with him in the performance of his duty. If he 
fails to effect collection, he must file an application to the Treasury to abate his 
liability to the extent of such failure and presumably is expected to furnish ade- 
quate reason for his failure to do so in order to obtain relief. He may be sued 
by a taxpayer for recovery of taxes erroneously collected and in the event of 
recovery the judgment becomes an obligation of the United States provided the 
court in which the action is tried issues a certificate of probable cause. 

After assessment, further proceedings or negotiations frequently ensue. Dur- 
ing their pendency a request of the Commissioner for forbearance meets with 
the information that that is a matter between the taxpayer and the pursuing 
collector. The latters feels his responsibility; he will forbear if the Commis- 
sioner requests it, which the Commissioner will not do. The taxpayer may after 
agonizing efforts obtain the indulgence he seeks, but he will have a very unhappy 
experience of buck passing in the meantime. 

This procedure has been in effect without fundamental change for more than 
7 years. Suggestions for its simplification seem hardly to be necessary since 
they ought to be obvious. The conception of a debtor and creditor relationship 
between the United States and the various collectors of internal revenue and 
their separate and independent status which obtains only in theory and at con- 
venience savors of childhood fantasy. 

The United States is the creditor. The Commissioner of Internal Revenue is 
chargeable as its agent with the duty of assessing and collecting the tax. The 
collectors of internal revenue should be his agents for that purpose and all the 
red tape incident to the present procedure should be eliminated. 

We direct attention to the provisions for the recovery of overpayments of taxes. 
The United States Tax Court has jurisdiction to determine whether an overpay- 
ment has been made in a year in which a deficiency is asserted. Though the 
court is held in very high esteem, its authority in relation to overpayment goes 
no further. 

The Government is very jealous of its sovereign rights. It vests jurisdiction 
of suits for the recovery of taxes primarily in the Court of Claims but accords 
the right to a taxpayer to bring suits against the United States for such re 
coveries in a district court of the United States provided the amount involved 
does not exceed $10,000 (or the collector to whom the taxes were paid is dead or 
out of office). Here comes the anomaly. The collector, being theoretically an 
independent entity being charged with an erroneous and illegal collection, may 
be sued in the district court for any sum. When judgment is recovered against 
him the United States assumes the obligation upon a certificate of probable 
cause, 

If the suggestions for simplification of the relations between the United States 
and the collectors are followed, suits against the collectors would naturally fall. 
The question would then present itself whether the limitation of suits against 
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the United States in the district courts should be continued or be raised to a very 
substantial degree. It is desirable of courts to make local courts available to 
taxpayers but the limitation to $10,000 hardly reflects confidence in our courts 
which the Government should be the first to profess. A system which limits a 
suit against the United States to $10,000 in the district court and subjects it to 
liability for millions in a suit against the collectors, requires correction. 


IN CONCLUSION 


Viewing the excessive rates of taxation on incomes, gifts, and on the estates of 
deceased persons, on capital gains, the double taxation of corporate earnings, 
the effect of provisions such as section 102, we cannot but perceive that any 
economic progress we may make will have to be accomplished in the face of 
almost insurmountable obstacles; and, as we have endeavored to demonstrate 
the complications and inequities of the taxing statutes are not the least of its 
infirmities. We must raise the money needed for the support and maintenance 
of the Government. We do not have to do it oppressively, nor for political pur 
poses, nor in pursuit of idealogies, and we can do it by simple legislation that 
everyone who runs may read. The last is the consummation devoutly to be 
wished. 


TABLE A 


459, 7 | 1939_- ; , O29, 599 
451, 868, 353 | 1940_. _5O9, 749 
DS1, 7 : | 1941 , 603, 671 
930, 898, 276 | 1942 25, G85, 2OS 
, 124, 410) 1945 278, 741, T65 
810, 632, 546 | 1944_- ‘ 265, O74, O18 
DTG, TH, $12 | 1945 : , rh, HTD 
$25, 234, 24 | 1946 363, 709, 312 
654, 816, 452 | 1947 253, 623, S94 
193 323, 845, 631 | 1948 218, 965 
193: ' 381, 752 | 1949 972. 208, 402 
1936 496, 046, S69 | 1950 224, 799, 621 
1%: $09, 464,570) 1851 (to date June 
SNR coc. 297, 466, 722 | 1951, inclusive )' PIT S15 


‘ Against 218,816,026 same period of 1950. 


Taste B.—Taration of long-term capital gains 


Percentage 
of recog 
nized gain 
capital asset had to be . . 
> ; , which had 
nerd to be 
included 


in income 
1921 to 1934 More than 2 years 1246 percent 


More than 10 years 
More than 5 years but not more than 
10 yea . 
More than 2 years but not more than { Regular normal 
5 years ind surtax rates 
More than 1 year but not more than 2 


Not more than 1 year 
1, 1938 to 1941 More than 18 months and less than 24 
months 
More than 24 months 
to present More than 6 months 
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Senator Byrp. The first witness this morning is Mr. John W. Caffey. 

Senator Marttn. Mr. Chairman, I would like to state that Senator 
Millikin is not well and cannot be here on this side of the committee. 

I will have to leave myself because I must testify before two com- 
mittees this morning, and I feel this is one of the very important 
things confronting us, because we will probably get into the ques- 
tion of law enforcement and things like that. 

We do not want to get back to the days of the eighteenth amend- 
ment, so I think it is very important. I want to say this to you, Mr. 
Chairman, that it is my intention to very carefully read the testimony, 
and I know the other members will, and I am sorry that we do not 
have the representation here this morning. 

Senator bye 7p. We-understand your situation ; we are sorry you will 
not be here. If you can get back, we will be glad to have you here. 

Senator Martin. I will get back if I possibly can, but I have got to 
appear before two committees this morning. I think a lot of f folks do 
not realize the conflicts that come along. I asked to testify before a 
couple of committees this morning, and, of course, I have got to be 
present, so if you will excuse me I will try to get back, but I am not 
sure. 

Senator Byrp. Mr. Caffey, counsel, Wine Conference of America. 











STATEMENT OF JOHN W. CAFFEY, COUNSEL, WINE CONFERENCE 
OF AMERICA 








Mr. Carrey. My name is John W. 
offices at 1523 L Street. 

Out of deference to the chairman’s request, the wine industry is 
filing their prepared statement. 

Senator Byrrp. Thank you very much, Mr. Caffey. 

Mr. Carrey. If there are questions that any of the members wish 
to ask, I will try to undertake to answer them. 

Senator Byrp. Thank you. There are none. You may insert your 
statement into the record. 
(The prepared statement of John W. Caffey referred to follows :) 


Caffey with 





IT am a lawyer, 





STATEMENT ON BEHALF OF THE AMERICAN GRAPE 





AND WINE INDUSTRY 


The American wine industry, consisting of 158,000 grape growers in 44 States, 
and SOO bonded wineries, most of which are family owned and operated, produces 
a beverage of moderation and temperance for home consumption: and although 
this basically agricultural industry is still in its infancy in America, it always 
has evidenced a willingness to contribute, in the form of taxation, its share of 
the ever-expanding cost of maintaining and defending our form of government. 

This attitude was made clear by the grape and wine industry witnesses who 
appeared before the Committee on Ways and Means, in protest against original 
Treasury Department proposals that excise taxes on wine be increased up to 
23514 percent over the present rates. 

We attach hereto (exhibit No. 1) the statement of Mr. Harry Baccigaluppi, 
former president of the wine industries insittute, setting for that committee the 
economic background of the Nation’s grape and wine industry. This statement 
points out the disastrous effects of the proposed rates upon the grape and 
Wine industry, particularly in view of the Treasury Department’s own decision, 
T. D. 5829, issued February 22, 1951, which officially classified the wine industry 
as one of the only eight depressed industries (and the only agricultural industry) 
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entitled to special consideration for excess profits tax treatment for the taxable 
years ending after June 30,1950. Furthermore, the Treasury experts and techni 
cal staff estimated that the recommended increases, if enacted into law, would 
result in a decrease in wine consumption variously stated from 15 percent to 
25 percent. 

The immediate impact of the increases originally proposed, upon the grape 
farmers throughout the Nation, reached such proportions that there were few 
Members of the Congress who were not literally besieged with protests and 
appeals for assistance. These farmers and their allied associates in business, 
who for years had labored in their vineyards with the thought that they wer 
approaching a new day, well knew the catastrophic effect on their hopes and 
aspirations if the Treasury’s recommendations were enacted into law. 

So strong and sincere were the protestations, that the California delegatio: 
in the House of Representatives, numbering 23, and representing a State which 
produces about 85 percent of all of the wine in America, and having about on 
third of its total acreage in fruits and nuts, filed with the Committee on Ways 
and Means a resolution unanimously expostulating the Treasury’s recommend: 
tion and appealing for fair and equitable treatment (exhibit No. 2). Several 
members of this delegation also appeared in person before the committee in 
further presenting their views. In addition, two distinguished Congressmen 
from the State of New York vigorously pleaded for a nondiscriminating tax on 
wine. The American Farm Bureau Federation, the California Department of 
Agricultural, and other organizations joined in the demonstrations. The Cali 
fornia General Assembly unanimously passed a resolution memorializing the 
Congress to refuse to enact the proposed discriminatory tax on wine (exhibit 
No. 3). Many editors, including Collier’s magazine (see April 14, 1951, issue, p 
86) (exhibit No. 4) took occasion to severely criticize the Treasury recommenda 
tion for wine taxes. A complete list of the grape and wine industry witnesses 
appearing personally before the Committee on Ways and Means is attached 
hereto (exhibit No. 5). 

The Committee on Ways and Means made a sane approach to this subject 
mutter and undoubtedly made a complete and thorough study of the Treasury's 
proposals and of the end result upon the wine industry, as is evidenced by the 
language employed by the committee in its report to the Congress on H. R. 4473 
(see Record p. 40), to which your attention is specifically, but respectfully, di 
rected. The committee flatly rejected the Treasury’s proposals and adopted 
for wine an average over-all increase of about 121% percent. The following is 
quoted from that committee’s report to the Congress. 

“Your committee deemed it appropriate to make only a moderate increase in 
the case of taxes on wines because of the importance of wines to the grape-grow 
ing industry. Between one-third and one-half of the total grape crop is cus 
tomarily absorbed by wine. The demand for wine, therefore, also has an im 
portant effect on the prices which can be obtained by producers of raisins and 


fresh grapes, the two other important uses of grapes. Moreover, in view of 


the fact that it has been necessary for the Department of Agriculture at times 
since the end of World War II to support the price of raisins, it would appear 
inappropriate for your committee to make a substantial increase in the tax on 
wine which might have the effect of requiring further price supports. In addi 


tion, it should be pointed out that wine consumption in the United States relative 


to consumption of other forms of alcoholic beverages is relatively low when com 
pared to relationships generally established abroad. Moreover, the wine indus 
try is one of the few industries which has been classified under the excess 
profits tax as a depressed industry.” 

In addition, the minority report attached to the committee report, among 
other things, states, at the bottom of page 150: 

“* * * excise taxes on items now taxed have reached their limit.” 

We feel that the committee originating this bill did not arrive at its conclu 
sions until it had exhausted all sources of available information as to what 
fair and just tax on wine ought to be as related to other items on which excis: 
taxes are levied. This conclusion was, of course, based on the information avail 
able to it at that time. 

Subsequently, however, on July 10, 1951, the Department of Agriculture r 
leased its preliminary annual estimate of the grape crop which reflects an est 
mated yield this year of 3,270,700 tons of grapes—an all-time high (4.8 perc 
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increase over the record year of 1946). This agriculture report forecasts for us 
a potential surplus of grapes and decline in values and in returns to farmers and 
wineries similar to that experienced by our industry in 1947-49, following the 
surpluses created by the 1946 crop. The same situation again confronts us as 
that which lead the Treasury Department to find us a “depressed industry” in 
its Treasury Decision No. 5829 referred to in the report of the Committee on Ways 
and Means. 

Furthermore, wine sales so far this year, under existing tax rates, have ex- 
perienced a sharp decline compared with sales for the same period last year— 
a drop of 16 percent. This means more carry-over inventory to be added to the 
forthcoming surplus crop this fall. 

Thus we find ourselves in a peculiar position in that, as late as the end of 
June of this year, the industry felt that it could accept the increased excise taxes 
provided in H. R. 4478 without greatly disturbing its financial and economic struc- 
ture; whereas now, only a month later, we are compelled to ask the Senate 
Finance Committee to delete from the tax revision bill any increase in excise 
taxes on wine because of the pertinent and appropriate reasons heretofore cited. 
We are not “blowing hot and cold” and are exceedingly reluctant to ask the 
Senate for this relief from an adverse condition which was heretofore unpre- 
dictable ; but this is further proof of the constantly perilous and aleatory position 
of the wine industry. 

It should be borne in mind that grape growing, like the growing of peaches, 
apples, and other tree fruits, is a strangely unique and hazardous farming 
venture, because it is not subject to annual crop rotation to offset surpluses 
and shortages. 

It requires 5 or 6 years for vine plantings to come into maturity and pro- 
ductivity and once a vineyard is started, there is no opportunity to supplant 
it with another crop without suffering the loss of the total original investment. 
When the cotton, grain, tobacco, potato, or peanut producer experiences a year 
of bumper or surplus crops, he can readily adjust planting in the light of the 
carry-over or shortage resulting from the previous crop. Not true with the 
vineyardist. When he puts his labor and earnings in the ground, he, of necessity, 
lives with the result for many, Many years to come and necessarily has to 
gamble with climatic conditions and other acts of providence which he is utterly 
helpless to control. Furthermore, much of the land planted to grapes is not 
suitable for any other cash crop. 

The wine industry, under normal conditions, provides a continuing market out- 
let for about 50 percent of all the grapes grown in the United States. Indeed, the 
wineries are really the stabilizer for the nation’s 158,000 grape growers, em- 
ploying some 350,000 people with a total investment of approximately $575,000,- 
000. 95 percent of all bonded wineries have their own vineyards and only a 
small percentage of the total wine production in this country is controlled by 
large corporations. Even these depend on widespread purchases from grape 
growers, 

The present tax rate on table and dessert wine represents from $24 to $48 
per ton of grapes depending on the tax grade, in direct Federal excise taxes, 
while the average return to growers from grapes during the last 4 years was 
only about $38 per ton. Thus we find that, like the tobacco farmer, the grape 
grower’s return is only about the same amount the Federal Government extracts 
in excise taxes. 

Moreover, wine represents only about 5 percent of the consumer dollar spent 
for alcoholic beverages, and is the least stable and the least profitable alcohol 
beverage industry. Consumption of wine is less per-capita than other alcoholic 
beverages and, as a comparatively new American industry, it must undergo 
further reasonable development and expansion if the grape industry is to move 
its surplus crops and service, 

With reference to the tax imposed on champagne and other sparkling wines, 
which have been unjustly taxed as “the rich man’s drink,” we respectfully 

petition the committee to (a) reduce the presently existing champagne rates 
to a more proportionate figure, and (b) that the champagne tax be levied on 
a gallonage basis as in the case of other types of wine in lieu of the existing 
‘-pint unit basis. This latter proposal would cost the Treasury nothing and 
remove a needless burden imposed on champagne producers. Actually the 
Treasury is collecting more tax dollars on champagne than the law itself con- 
templates for the reason that the tax is levied on 4-pint units when champagne 
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is packaged in 1/20th, 1/10th and 1/5th gallon containers, Adjustment of this 
inequity is long overdue. 
Respectfully submitted, this 30th day of July, 1951. 


WINE CONFERENCE OF AMERICA’ 
By: Greyton H. Tayior, Chairman, 
JoHN W. CAFFEY, Counsel. 


EXxHIsit 1 


STATEMENT OF HARRY BACCIGALUPPI BEFORE THE COMMITTEE ON WAYS AND MEANS, 
MaArcH 12, 1951, WirH REGARD TO PRoposED WINE EXCISE TAXES 


My name is Harry Baccigaluppi. I am president of the California Grape 
Products Co., a medium-sized winery at Delano, Calif. We have grapes of our 
own, and regularly crush grapes for our neighbors who have vineyards in that 
area. 

I am speaking today not only for myself and our growers, but also for the rest 
of the winegrowers in California. I happen to have served two terms as presi- 
dent of the Wine Institute, which is the trade association for the California 
wineries, and our members have asked me to express their views with mine. 

In addition, I should like to point out that the Wine Institute is a member of 
the Wine Conference of America. The conference is a national group composed 
of 19 wine associations from all of the principal wine-producing and wine- 
marketing areas in the United States. 

I naturally will speak primarily from my own California experience. Mr 
Greyton Taylor, the chairman of the Wine Conference, who will address you a 
little later, is from Hammondsport, N. Y., in the Finger Lakes district. He will 
address you from the point of view of the wine-growing industry in States other 
than California. 

All of us, from all over the country, are affected quite similarly by the proposed 
taxes, and the witnesses you will hear today represent the unanimous view of 
all persons in this country engaged in growing grapes and other fruits for wine, 
in producing wine, or in bottling wine for market. 


II 


We all realize that there is a serious need for additional revenue, and I doubt 
very much whether we should have appeared before you today if the Treasury's 
proposals for increased wine excises had borne any reasonable relationship to 
the economics of growing grapes for wine, and preparing the wine for market 
and selling it. We must necessarily look at our position from a long-range point 
of view, for we feel that the imposition of these new taxes, on top of the already 
substantial so-called temporary rates established in 1944, is going to be with us 
for a long time to come. 

The Treasury has proposed to you the following rates: 

Table wine: 50 cents per gallon; a 253-percent increase over the present rate 
of 15 cents per gallon. 

1The Wine Conference of America is the official national organization representing the 
grape growers and the producers and distributors of wine. It comprises the various 
State and sectional grape and wine industry associations, representing 98 percent of the 
movement of all wine in the United States, a list of which follows: 

American Wine Association, 292 Madison National Wine Association, care of Mon 

Avenue, New York, N. Y. arch Wine Co., Brooklyn, N. Y. 
Associated Vintners of the Middle West, 33 Ohio Grape Growers & Vintners, Post Office 

North LaSalle Street, Chicago 1, Il. Box 595, Sandusky, Ohio 
Bottle Fermented Champagne Producers, Ohio Grape Growers Institute, 31734 Lake 

Inc., 901 Barr Building, Washington, D. C. Road, Avon Lake, Ohio 
Council Bluffs Grape Growers Association, Ohio Wine Dealers Association, 53 St. Clair 

900 South Seventh Street, Council Bluffs, Avenue, Cleveland, Ohio 

Iowa North Carolina Association of Wine Control, 
Finger Lakes Wine Growers Association, Apartment 4—A, Carolina Hotel, Raleigh 

Naples, N. Y. aaa eee b 
Maryland Institute of Wine & Spirits Dis- Texas Wine Association, Brown Building 

tributors, Ine., Suite 600, Hearst Tower Austin, Tex. 

Building. Baltimore, Md. Vermouth Institute, 601 West Twenty-sixth 
Michigan Wine Institute, 460 South Kalama- Street, New York. N. Y. 

zoo Street, Paw Paw. Mich. Washington Wine Council, 9117 East Mar 
National Association of Alcoholic Beverage ginal Way. Seattle, Wash. 

Importers, Inc., room 700, National Press Wine Distributors of Northern California 

Building, Washington, D. C 814 Montgomery Street, San Francisco 11, 
Wine Association of Pennsylvania, Post Of- Calif. 

fice Box 6790, Philadelphia, Pa. Wine Institute, 717 Market Street, San 

Francisco 3, Calif 
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Dessert wine: $1.50 per gallon; a 150-percent increase over the present rate 
of 60 cents per gallon. 

Sparkling wine: $4.40 per gallon; a 47-percent increase over the present rate 
of $3 per gallon. 

Carbonated wine: $3 per gallon; a 50-percent increase over the present rate 
of $2 per gallon. 

I think this Treasury proposal can be illustrated another way. During this 
last calendar year excise taxes yielded $72 million from the 140 million gallons 
of American and foreign wines consumed in the United States. The Treasury 
has stated to you that, under its proposed rates, it will collect $170 million in 
wine excises, which is an over-all increase of 135 percent in the tax bill for wine. 
This means a weighted average of about $1.20-per-gallon tax on all the various 
kinds of wine now moving to market as compared to the present over-all weighted 
average of 51-cents-per-gallon tax. 

The Treasury’s proposals have greatly alarmed growers and vintners all over 
the country. To explain why we are so alarmed may take explanation of a kind 
that does not often arise before the Committee on Ways and Means. 

I believe I am correct in stating that wine and tobacco are the only agricultural 
industries subject to an excise tax for revenue purposes. Substantial excise 
taxes raise special problems with respect to any industry of an agricultural 
nature. The Treasury’s proposals will require going into our agricultural 
economy in some detail, but we shall try to be as brief as possible in getting 
the principal facts before you. 


Ill 


To give a proper perspective to our problem, I think I ought to point out, first, 
that winegrowing is definitely not big business in this country. It is primarily 
small business, not only as an industry, but also with respect to the individual 
persons or firms engaged in it. 

The Department of Commerce has published estimates of the number of dollars 
the consumer pays for alcoholic beverages, and their figures show that, in the 
last few years, consumers have been willing to pay only about $500 million 
annually for all wines (California, eastern, and imported). This was during a 
period when consumers bought a maximum quantity of wine, culminating in the 
1950 consumption figure of 140 million gallons. 

Nevertheless, this expenditure was only about 5 percent of the total amount 
spent for all alcoholic beverages. The consumption of wine is only slightly over 
nine-tenths of a gallon per capita which is also less than that for any other 
beverage. From these figures it is quite obvious that winegrowing is not a big 
industry. 

Next, within the industry itself there is a tremendous number of sharply 
competing units. There are over 800 bonded wineries spread through 29 States, 
on top of which there are approximately 500 wholesalers, who bottle wine brought 
in bulk from grape-growing areas to areas of local distribution. These 1,300 
units take practically every form of known business organization—individuals, 
partnerships, and farm cooperatives, as well as stock corporations that are 
usually family-owned. Some produce wine from their own grapes, others buy 
grapes to add to the supply from their own vineyards, others produce wine on 
contract either with local growers or with purchasers of wine from other areas. 
On the average, however, about 50 percent of the grapes crushed for wine are 
crushed by the owners of the vineyards where they are grown. 

According to the 1947 census of manufactures, the average employment in the 
418 winery firms analyzed was only 20 employees per firm. 

The United States wine industry, with only 5 percent of the aleoholic-beverage 
business, is not only a relatively small business in itself, but the entire business 
that we now have must be divided many ways among a tremendous number of 
competing units. 


IV 


I have said that about 50 percent of the grapes crushed for wine are crushed 
by the owners of the vineyards where the grapes are grown. 

It is also a fact that about 50 percent of all grapes grown and moved to market 
are moved to market in the form of wine. 

The total customary outlets for grapes are either fresh shipment (in which 
form the crop is perishable), or in some nonperishable or semiperishable state 
such as dried fruit, or wine, or grape juice, or jams, jellies, and preserves. 
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These different outlets for grapes are utilized by the farmer as supply and 
demand may dictate. In many cases it is possible for the farmer to select all 
or several of these outlets for his crop as he may think most advisable. In other 
cases, individual farmers might be confined to a single one of these market outlets 
because of the particular varieties of grapes they grow or the locality in which 
they are grown. But the net effect on the industry as a whole has been that any 
impediment to the movement of grapes, into any single outlet, will cause an 
oversupply of grapes in the other possible outlets, with parallel reductions in 
returns to growers from all outlets. 

For example, in our State of California, next to grapes for crushing into 
wine the drying of grapes into raisins is a principal outlet for the farmer's 
grapes. If an impediment is placed on the movement of grapes into wine, then 
an excess of grapes will be moved for drying into raisins, with resulting lowered 
returns to farmers for their crop, and the lowered returns in the wine field will 
be reflected in comparably lower returns in the raisin outlet. In the Eastern 
States, where the climate is not suitable for drying, a comparable outlet is 
found in processing grapes into grape juice or into jams, jellies, and preserves. 
Here, too, any impediment to the wine outlet for grapes is bound to have an 
adverse effect on farmers attempting to supply the other processing outlets 
mentioned. 

The assistant Director of the California State Department of Agriculture, 
Mr. W. ©. Jacobson, will follow me and explain to you this relationship between 
the various outlets for grapes in more detail, but I should like at this point to 
emphasize that a tax on any single outlet for grapes that becomes an impedi- 
ment to the movement of grapes into that outlet, becomes in fact a tax on every 
other outlet for grapes even though these other outlets are not mentioned in the 
tax bill. Thus, a tax on wine is also a tax on raisins and on grape juice, unless 
it is set at a level which can be fully absorbed by wine purchasers. 


Vv 


The next thing I should like to point out is the very wide fluctuations from 
year to year between supply and demand, because, like other farm crops, we 
cannot control growing conditions and thus cannot control supply from year to 
year. 

At the vineyard level you find variations due to weather and to other factors 
that cause substanttial variations in the tonnage of grapes. In recent years 
the yield of grapes in California has ranged from about 2,300,000 tons to 
2,800,000 tons, which is a variation of approximately 10 percent up or down from 
the average. This is a fluctuation which, I believe, would be considered normal 
over a long-term period. This 10-percent fluctuation represents 500,000 tons 
of grapes which, when translated into wine, means a possible variation of a0) 
million gallons, or more than one-third of the present demand for wine in this 
country. 

In the wine outlet, a normal variation under current conditions would be 
about 300,000 tons, equal to about 30 million gallons of wine or about 20 percent 
of the current demand for wine. Under abnormal conditions this variation has 
reached as high as 500,000 tons of grapes. These fluctuations in the available 
supply of grapes for wine cause sharp annual variations in returns to growers 
from the wine outlet. Since 1934, wine has returned to California grape grow 
ers an average of 70 percent of parity. In giving you this figure of 70 percent, 
I am leaving out the abnormal years of 1942 through 1946 when the Govern- 
ment went into the market for abnormally large quantities of dried fruit for 
lend-lease and the Marshall plan, with the result that there were nowhere near 
enough grapes to satisfy the normal demand for wine. 

This 70-percent figure is not an official published figure for grapes crushed 
for wine but has been calculated from the data available for parity values fo! 
grapes for all purposes. 

The exact figure itself is not important, whether it be somewhat higher or 
somewhat lower than 70 percent. The important fact is that in arriving at this 
70-percent average, since 1934, there were sharp variations from year to eo 
ranging as low as 50 percent of parity and as high as 98 percent of parity. rhis 
is roughly a variation in returns from plus 3314 percent to minus 3314 percent 
fro 1e average. 
ne cane I wish to stress particularly to the committee is that over a 10ng- 
term period the business of growing grapes for wine, and producing w ine, ne 
in which we must expect very substantial variations in returns in order to 
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arrive at the average level of return which our particular business involves. 
Incidentally, I believe that you will find that an average long-term return of 
70-percent parity is not a particularly high level of return for 
industry. 

A very striking illustration of the low end of these fluctuations occurred just 
recently. On February 2 of this year, the Treasury Department issued Treasury 
Decision 5829 announcing that eight industry groups had been determined to 
be “depressed industry” groups for excess-profits-tax purposes. Wine making 
was the only food or food-products industry group contained in the list. This 
determination was made for the vears 1946 through 1949. 

What had happened was that an oversupply of grapes had been made into 
wine from the 1946 crop, and this had depressed the wine market very sharply 
in the spring of 1947. This depressed condition continued until last spring, when 
supply finally began to adjust itself to demand. ‘This last fall, growers received 
$61.15 for their grapes, but in the crop years 1947, 1948, and 1949, they received 
only $29.80, $30.30, and $26.80, respectively, which was barely above estimated 
cost of production. 

The points I want to make to the committee are 

(a) That, in our industry, there is no control over supply in relation to 
demand. 

(b) That we go through periods of substantial depression, and 

(c) That these depressed conditions exist alike for both the growers and 
the vintners. 

Incidentally, I am somwhat puzzled as to how the Treasury Department man- 
aged to draw the conclusion that an industry, which had been so thoroughly 
depressed for several years running, could suddenly become the source of 135 
percent more excise revenue than it is now providing. 


an agricultural 


VI 


I have tried to give the committee a picture of how the wine industry normally 
operates and of its extremely close connection with grape growing. 

I should like now to revert to the Treasury’s tax proposals. 

The first noticeable thing is that their estimate of increased yield of revenue 
from the new rates is substanitally lower, percentagewise, than the percentage 
increase in the rates themselves. They estimate that the present rates, if con- 
tinued, would bring in $80 million a year (although they have actually only 
collected $72 million this last year) and then they estimate that the new rates 
would bring in an additional $90 million. This is an estimated revenue increase 
of 112 percent, but the percentage increase of the new rates, on a weighted 
average basis for the various kinds of wine, is about 170 percent. In 


other 
words, ¢ 


1 rate increase of 170 percent is expected to increase revenues by only 
112 percent. 3 

Obviously, the Treasury anticipates that its proposed rates will cause a defi- 
nite reduction in volume of wines to be sold in the future. They have not given 
a specific estimate of what this reduction would be, but, using different methods 
of calculating, they apparently anticipate a decline in volume of about 15 to 20 
percent. 

Using the more conservative figure, a decline of 15 percent in consumption 
would mean a reduction of over 20 million gallons from present sales. This is 
the equivalent of loss in market outlet for 200,000 tons of grapes and a loss of 
grower income of about $12 million a year at present grape prices, or 15 per- 
cent less grower income from wine. In addition, this extra tonnage of grapes 
would become surplus, depressing the values of all grapes and further lowering 
grower income. 


VII 

The thought I should like too leave with the Coommittee is that its past tax 
policy with respect to wine has been fair and equitable. At the time of repeal 
of prohibition there was practically no wine industry. The old wine industry 
had almost been destroyed and had to be rebuilt from the bottom. Per capita 
consumption of wine in the middle thirties was almost neglible. Through our 
own efforts in improving wine standards and technical methods of production, 
in encouraging improved grape plantings, and in educating the public to know 
what the varius kinds of wine are and how they are properly used, we have 
managed to more than double the consumption of wine and push the per capita 
consumption to almost 1 gallon. By the standards of other wine-producing 
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countries, where per capita consumption may range anywhere from 10 to 30 
gallons, this is a ridiculously low figure. Nevertheless, it represents slow prog- 
ress in building an industry where there was no industry before, and which 
most people doubted could ever be reestablished. It has opened up to cultiva- 
tion farm lands that in many cases were not suitable for other crops. It has 
directly or indirectly, in its own small way, helped to improve the general econ- 
omy of the country by directly or indirectly providing a living for thousands upon 
thousands of people. 

In the past, we have gone through stages of depression which have sometimes 
been quite serious and the one which started in the spring of 1947, which I 
referred to a moment ago, was a pretty bad one. 

We feel that your past excise-tax policies have recognized the nature of our 
industry and have made allowance for its economic problems. During the 
depression of the last 4 years, the present excise rates were a little tough to 
handle at times. I cannot prove this statistically, but I know from my own 
experience that the market for a good percentage of the wine we moved during 
that period was such that at least some portion of those excise taxes were paid 
out of the pockets of the growers and the vintners. 

I know also that many of the smaller-business units, in both the producing and 
bottling end of the business, are finding some difficulty under the present tax 
structure; the proposed increases would result, in my opinion, in the eventual! 
elimination of the major portion of the smaller units, most of which are family 
businesses, because they could not meet the additional financial burdens which 
the proposed tax increases would place on them. 

I believe you can understand why the Treasury’s tax proposals have alarmed 
uS So. 

I feel sure that we can count on continuing to receive fair and equitable 
consideration from this committee. 

Thank you very much, 


Exutsit 2 
RESOLUTION 


To the Honorable Robert L. Doughton, Chairman, and Members of the House 
Committee on Ways and Means: 

Whereas the growing of grapes, berries, and fruits for wine production is an 
important part of California’s agricultural economy, the State having 506,000 
acres of bearing grapes, 383 bonded wineries, and an average annual grape crop 
of 2,793,000 tons, returning to farmers an annual average of $137,927,000; and 

Whereas the Treasury Department’s recommendation for increased excise 
taxes on wine amount to an increase over and above the present taxation of 150 
percent to 23314 percent, far in excess of the recommended increase on any other 
item included in the list and which increase amounts to $56 a ton on grapes fol! 
table wines and $72 a ton on grapes for dessert wine ; and 

Whereas the proposed increase of wine taxes would result in (1) reducing 
consumption of wines; (2) reducing the income of grape growers; (3) depleting 
instead of increasing revenue to the Federal Government; (4) dislocating the 
economic and market balance of the grape industry; (5) dempralizing market 
outlets for table and raisin grapes; and (6) piling up unsalable surpluses of all 
types of grapes ; and 

Whereas these tax increases, if enacted, would place wine in a luxury category 
and out of the reach of middle- and low-income groups now constituting SO per- 
cent of the wine market ; and 

Whereas the heretofore well-established and recognized basis for taxing wine 
as a strictly agricultural product has been deemed to be fair and just and no 
plausible reason appears for changing this historic concept ; and 

Whereas the California wine industry is willing to carry its share of the tax 
burden but can find no justifiable reason for the disproportionate and inequitable 
proposal advanced by the Treasury Department: Now, therefore, be it 

Resolved, That the Agricultural Subcommittee of the California congressional 
delegation goes on record as opposing the unfair, discriminatory, confiscatory, 
and excessive increase in Federal excise taxes on wines proposed by the Treasury 
Department; and be it further 
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Resolved, That copies of this resolution be transmitted to the House of Repre- 
sentatives Committee on Ways and Means. 
Approved. 

Agricultural Subcommittee of the California delegation: Jack Z. 
Anderson, Ernest K. Bramblett, Hubert B. Scudder, Leroy John- 
son, Thomas H. Werdel, Allan Oakley Hunter, Clair Engle, John 
Phillips, John J. Allen, Jr., George P. Miller. 


The foregoing resolution has been adopted by the Agriculture Committee of 
the California delegation in Congress, and was submitted to the full California 
delegation in Congress and formally approved at a meeting of said delegation 
held on Thursday, March 8, 1951. 

Harry R. Sheppard, Clinton D. McKinnon, Carl Hinshaw, Chet 
Holifield, Franck R. Havenner, John F. Shelley, Norris Poulson, 
*atrick J. Hillings, Gordon L. McDonough. 


ExuisitT 3 


[S. J. Res. No. 14, introduced by Senators Dorsey, Burns, Roy Cunningham, 
Abshire, Hoffman, Hatfield, and Donnelly, March 12, 1951] 


SENATE JOINT RESOLUTION No. 14, RELATIVE TO MEMORIALIZING CONGRESS, 
PROTESTING THE PROPOSED INCREASED TAX ON WINI 


Whereas it has been proposed that the Congress of the United States increase 
the Federal tax on table wines from 15 cents to 50 cents a gallon and on dessert 
wines from 60 cents to $1.50 a gallon: and 

Whereas the growing of grapes, raisins, and wines is a key part of this State’s 
economy and the most important division of the great California fruit-growing 
industry, alone providing employment for 111,000 workers and returning over 
$156,000,000 to growers in 1950; and 

Whereas the grape and wine industry has been placed in danger of economic 
ruin by these recommendations to Congress that the excise tax on table and 
dessert wines be so increased by 150 to 233 percent, increases far exceeding those 
proposed for other beverages ; and 

Whereas this would mean an increase in the Federal tax burden on grapes 
from the present $24 to $48 per ton to the prohibitive figures of $80 to $120 a 
ton; and 

Whereas this would be far out of proportion to the taxes borne by other farm 
commodities and much the heaviest tax burden ever placed on any American 
farm product ; and 

Whereas these tax increases, if enacted, would place wine in a luxury category 
and out of the reach of middle- and low-income groups now constituting 80 
percent of the wine market and would completely disrupt orderly marketing of 
wine and destroy the largest single commercial outlet for grapes; and 

Whereas such increases by destroying the grape and wine industry’s ability to 
survive economically would lead to diminishing returns and not contribute to the 
national welfare but rather eliminate an important present source of Federal 
tax revenues: Now, therefore, be it 

Resolved by the Senate and Assembly of the State Of California (jointly), That 
the Congress of the United States is hereby respectfully memorialized to refuse 
enactment of the proposed discriminatory and excessive increase in Federal 
taxes on wines that would be so disastrous to agriculture in this State, and that 
would fail to accomplish the intended purpose of increasing the national revenue; 
and be it further 

Resolved, That the secretary of the senate is hereby directed to transmit copies 
of this resolution to the President and Vice President of the United States, to 
the Speaker of the House of Representatives, and to each Senator and Repre- 
sentative from California in the Congress of the United States. 
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ExHisit 4 
[Editorial appearing in Collier’s magazine, April 14, 1951, issue, p. 86] 
* * * AND SPEAKING OF TAXES 


Another of Mr. Snyder's suggestions for raising revenue is a “whopping” in- 
crease in the tax on wine—233 percent on table wine and 150 percent on the 
dessert variety. This also strikes us as being short-sighted. 

The big market for domestic wine is in the middle- and low-income groups. 
This proposed tax might remove store-bought wine from these families’ budgets. 
But it is a safe, and we hope not too cynical, assumption that it wouldn't remove 
wine from all their tables. It seems likely that there would be a big increase 
in home production, not only on the farm but in city kitchens and cellars. Thus 
a revival of this prohibition-era custom might result in less revenue from wine 
taxes than the Government is getting now. And that’s hardly the way to finance 
a pay-as-you-go defense program. 


EXxHIsit 5 


List of witnesses who appeared before the House Committee on Ways and 
Means on March 12, 1951, on behalf of the American Grape and Wine Industry: 
House Hearings 
Record, Page No. 
(1) Mr. Harry Baccigaluppi, president, California Grape Preducts Co., 
Delano, Calif.; former president of Wine Institute (trade association 
for the California wineries) ; speaking on behalf of the wine growers 
of California 2042 
Mr. Matt Triggs, assistant director, Washington office, American Farm 
Bureau Federation, speaking on behalf of the American Farm Bureau 
Feder: ation - ‘ ni dotted 2s 
Mr. W. C. Js acobsen, representing the. ¢ ‘alifornia’ director of agi “ic “ul- 
ture and the California State Board of Agriculture, in the first appear- 
ances of these agencies before the Committee on Ways and Means__- 2139 
Mr. Greyton H. Taylor, managing partner, Taylor Wine Co., Ham- 
mondsport, N. Y., chairman of Wine Conference of America, a national 
group composed of 19 wine associations from all of the principal pro- 
ducing and wine-marketing areas in the United States. Speaking on 
behalf of the Wine Conference of America and the Bottle Fermented 
Ch: impé igne Producers, Inc_ i were 
Mr. William J. Wagoner, grower of wine grapes in the Livermore V al- 
ley of Alameda County, Calif.; speaking for thousands of other grow- 
ers of wine-variety grapes__-—- ‘ , basins 
Mr. Freeman Mills, grape grower from Lodi i in ‘the $ San Joaquin Valley 
of California; speaking on behalf of thousands of other growers of 
table-variety grapes___- secs ke 
Mr. A. Setrakian, president of California Grape Growers Council ; 
speaking on behalf of growers of raisin-variety — hile 
Mr. Walter K. Hines, vice president of California Grape Growers 
Council and general manager of Sun-Maid Raisin Growers of Cali- 
fornia, Fresno, Calif.; speaking on behalf of raisin-grape growers and 
raisin producers_____ 2198 


2128 


Oner 


(9) Hon. Leroy Johnson, Representative, Congress, State ‘of ‘alifornia ns ee 

(10) Hon. Hubert B. Scudder, Representative, Congress, State of Cali- 
PORN sit: ATE wind ian eea eras ae 2616 

(11) Hon. Thomas H. Werdel, Representative, Congress, State of Cali- 
fornia 


Senator Byrp. Mr. Clinton M. Bisster. 
Mr. Hester, you have 10 minutes. 


2639 





REVENUE ACT OF 1951 1885 


STATEMENT OF CLINTON M. HESTER, WASHINGTON COUNSEL, 
UNITED STATES BREWERS FOUNDATION 


Mr. Hester. Mr. Chairman and members of the Senate Finance 
Committee, my name is Clinton M. Hester. I am an attorney located 
in the Shoreham Building, this city. We appear here today as Wash- 
ington attorney for the United States Brewers Foundation, 21 East 
Fortieth Street, New York City. 

Our client, the United States Brewers Foundation, is a trade associa- 
tion representing the interests of the brewing industry of this country. 
It is the second oldest trade association in the United States and has 
been in continuous operation since 1862. : 

Of the approximately 400 breweries in the United States its mem- 
bership includes about 200 brewers who sell approximately 85 percent 
of the beer produced in the United States. 

We presented at length before the House Ways and Means Com- 
mittee on March 12 our views on the recommendation of the Secretary 
of the Treasury that the tax on beer be increased from $8 to $12 per 
barrel. On March 21 we testified concerning loss of excise-tax revenue 
to the Government which would result from the order issued by the 
National Production Authority on January 26, 1951, restricting the 
use of tin cans for packaging beer. 

Beer produces annually nearly $700 million in Federal excise taxes 
or enough revenue in 1 year to pay the entire expenses of the Con- 
gress of the United States for 10 years. Beer also produces nearly 
$200 million each year in State excise taxes, which revenue is used in 
many States to pay old-age pensions and teachers’ salaries. 

The proposal of the Secretary of the Treasury would require beer 
to produce annually in excise taxes in excess of $1 billion or to pay 
to the Federal Government in excise taxes approximately one-sev- 
entieth of the Federal budget of more than $71 billion recommended 
by the President for the fiscal year commencing July 1, 1951. 

The Secretary opposes both a Federal sales tax because it would 
have to be paid by those least able to pay such a tax; and an excise tax 
on food, rent, and clothing because they are necessities of life. 

In all deference to the Secretary of the Treasury, beer falls within 
the group of commodities upon which he considers excise taxes should 
not be imposed. The beer excise tax is an indirect Federal sales tax 
on a commodity which is one of the necessities of life. 

Beer is a food beverage which plays a vital part in American life. 
Beer is consumed in the homes of two-thirds of the families in the 
United States. It is an essential food item in the daily diet of the 
workingman in the heavy industries such as the steel industry. 

In World War II the War Labor Board ruled that beer is essential 
to public morale in times of great national stress. 

Beer also aids military morale. Because of this fact, Secretary of 
War Stimson and Secretary of the Navy Knox during World War II 
successfully opposed the enactment of legislation which would have 
prohibited the sale of beer on military reservations. 

The brewing industry is an industry essential to our national 
defense. 

Continued tax increases are fast making beer a luxury item and 
placing it beyond the reach of the workingman, to whom it is an 
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essential food beverage. This is well demonstrated by the fact that 
within eight blocks of this committee room the average bottle of beer, 
which only a few years ago sold for from 10 to 15 cents a bottle, now 
retails from 25 to 40 cents. 

Until 1940 beer sales kept pace with consumer disposable income. 
In 1940, however, Congress increased the excise tax on beer $1, then 
added a temporary wartime increase of $1 in 1942, and another tem- 
porary wartime increase of $1 in 1944. Although consumer dispos- 
able income has risen nearly 50 percent since 1944, beer sales have 
increased only about 5 percent. In fact, beer sales are lower now than 
they were in 1947, 1948, 1949, and 1950. 

When Congress increased the beer excise tax in 1940, there were 
684 breweries operating in the United States. Since then more than 
a third of those breweries have been compelled to go out of business. 
Many of them were small breweries. Their failure was due in no 
smal] measure to high Federal and State excise taxes. 

We respectfully submit that the point of diminishing returns in 
the taxation of beer was reached long ago. 

Beer is the only user of tin cans which produces any substantial 
amount of excise-tax revenue. We estimate that aready the National 
Production Authority can-curtailment order M-25, issued on January 
26, 1951, has cost the Federal Government millions of dollars in beer 
excise taxes. If the present restrictions on the use of tin cans for 
beer are continued, the Federal Government will lose millions more 
in beer excise taxes. 

Senator Kerr. Let me ask you a question there. Is it your judg- 
ment that the restrictions on the use of tin cans has been more detri- 
mental to your business than the excessive taxes of which you talk? 

Mr. Hester. Excessive taxes? I am talking about the excise tax. 

Senator Kerr. Well, you are taking a position that it is high 
enough; are you not? 

Mr. Hester. Yes: that is right. That is right. 

Senator Kerr. When it gets higher than it should be, that is ex- 
cessive. 

Mr. Hester. That is right. 

Senator Kerr. I asked you if you thought the restriction on the 
availability of tin was hurting you as much or more than the taxes 
that you say are too high. 

Mr. Hester. Well, they are both hurting, but the reason I am 
bringing this tin-can situation up—I tell that in the next paragraph 
here—is so that the members of this committee will be acquainted with 
the situation and you will see what the House Ways and Means Com- 
mittee did. 

Senator Kerr. Did you understand my question ? 

Mr. Hester. Sir? 

Senator Kerr. Did you understand my question ? 

Mr. Hester. I thought I did. 

Senator Kerr. I asked you which one you thought was hurting the 
most. If you do not want to answer, it is all right. 

Mr. Hester. I have not given that any consideration, Senator. 

I would have to think about that, sir. 

Senator Kerr. You would not have an opinion offhand? 

Mr. Hester. No; I would not. 

Senator Kerr. All right. 
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Mr. Hester. No; I would not. 

Senator Kerr. You just are complaining about both of them? 

Mr. Hester. No: we are not complaining about the tin-can situation. 

Senator Kerr. Then you are talking about both of them 4 

Mr. Hesrer. We are bringing it to your attention. 

Senator Kerr. All right. You are against both of them ? 

Mr. Hester. No; we are not against the tin-can restrictions at all; 
no. If you will let me finish this, I think you will see—— 

Senator Kerr. I am going to let you finish it. 
you whether you want to answer the question. 
informtaion. That is what you are here for. 

Mr, Hesrer. Wait, just a minute. Let us not have a misunderstand- 
ing about this. -I have been appearing before this committee for 
years, and this is the first time I have had the pleasure of appearing 
before you. 

Do not misunderstand me. I am not refusing to answer your ques- 
tion. You have asked me a difficult question. If you pin me down to 
it, give me time to consider it. The reason we brought the tin-can 
situation up was that we are in favor of Government restrictions, but 
you will see later on in our testimony what we are pointing out is this: 
Th: at the Government defense agence les are pas ing no attention to the 
excise-tax problem in determining how many tin cans shall go to each 
industry. There are 293 products that are restricted in the use of 
tin cans, and there are only about 5 of them that bear any excise taxes 
at all, and beer is the real substantial producer, and yet it has the 
lowest classification. 

Senator Kerr. Well, that is fine. You go right ahead with your 
statement. I was just trying to get information. There may be 
witnesses after a while who will help me. 

Senator Byrp. It will reduce the tax return ? 

Mr. Hesrer. It has already done so. We are just calling it to your 
attention. We -" in favor of Government restrictions. 

Senator Byrp. Go ahead with your testimony. 

Mr. Hester. The House Ways and Means Committee was con- 
cerned lest defense agencies ignore the revenue angle in issuing cur- 
tailment orders. Accordingly, on April 3, 1951, the 
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adopted a resolution expressing it to be the sense of the committee 
that in order to protect the revenue the National Production Author- 
ity should not issue any order curtailing the production or distribu- 
tion of products upon whie ‘h Federal excise taxes are imposed with- 
out consultation with the Treasury Department. 

We believe that the facts indicate that the mene 
concerned have given the revenue angle little, if any, consideration. 

In 1950 approximately 20 percent of all pt sales were in cans. 
For the third quarter of 1951 NPA has allowed brewers a quota of 
70 percent of the number of cans that they were using in the third 
quarter of 1950. 

However, brewers are not receiving this quota from the can com- 
panies. In fact, the latter are only able to supply brewers approxi- 
mately 45 percent of the number of cans they received in the third 
quarter of 1950. In other words, brewers this summet 
less than half the cans they received last summer. 


In view of the importance to you, the Congress, and the ae rican 
taxpayers in obtaining the additional revenues necessary 
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our expanded national defense, may we express the hope that the Sen- 
ate Finance Committee will adopt a resolution similar to that adopted 
by the House Ways and Means Committee. We believe that the 
adoption of such a resolution would cause Government agencies to 
become more tax-conscious in the issuance of orders which affect Gov- 
ernment revenues. 

If the committee should have any hesitancy in adopting such a 
resolution, perhaps the age geo might be willing to consider the 
advisability of requesting Mr. Carroll E. Mealey, ‘Deputy Commis 
sioner in charge of the Alcohol Tax Unit of the Bureau of Internal 
Revenue, to obtain first-hand information as to the effect of the can- 
curtailment order upon beer excise-tax revenue. 

Mr. Mealey could report the results of his investigation to the com- 
mittee when it is considering the tax bill in executive session. 

In 1941 you agreed with our position before this committee that 
the point of diminishing returns in beer excise taxation had been 
reached. 

You therefore declined to accept the Treasury’s recommendation 
for an increase in the beer excise tax at that time. In the interest of 
our national defense during World War II we accepted a temporary 
increase of $1 in 1942 and another temporary increase of $1 in 1944. 
The 1942 temporary wartime increase has since been made permanent 
and the 1944 temporary wartime increase is also still in effect. 


On the question of diminishing returns—and at this point we would 
like to incorporate by reference our testimony before the House Ways 
and Means Committee and the Senate Finance Committee on the reve- 
nue revision of 1941. That is only by reference, Mr. Chairman. This 
testimony will indicate that the brewing industry accepted the $1 


increase in the excise tax in 1940 to help meet the cost of national 
defense. 

Then it was discovered that the $1 increase brought the law of 
diminishing a into operation. This $1 inc reased tax was im 
posed on July 1, 1940. In the first 6 months of 1940 beer sales in- 

creased 1 sls but in the last 6 months of 1940, after the imposition 

of the $1 increase, beer sales er 4.2 percent as compared with 
the corresponding period of 1939. This, despite the fact that for the 
year 1940 consumer disposable income was $74,300,000,000, which was 
an 8-percent increase over the year 1939, This was also a 15-percent 
increase over the previous 5-year average of $64,600,000,000 im con 
sumer disposal income. 

Since 1940 consumer disposal income has increased about 300 per- 
cent, while beer sales have increased only about 3314 percent, or 
slightly more than 10 percent of the increase in consumer disposable 
income. Since experience has always indicated that the sales of mass 
consumed commodities follow consumer disposable income, it seems 
to follow clearly that this committee reached the correct conclusion 
in finding in 1941 that the law of diminishing returns had become 
appli: able in the matter of beer excise taxation, and accor dingly had 
declined to approve a Treasury recommendation for an increase in the 
beer excise tax in that year. In view of the tremendous lag in bee! 
sales since 1940, it is quite evident that the law of diminishing returns 
is even more applicable today than it was at that time. 
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We know that you have a difficult task ahead of you to raise the 
tremendous amount of revenue needed for national defense. The 
brewing industry now, as in the past, is willing to bear its fair share 
of any necessary increase in taxes. However, we submit that it is 
not reasonable to unduly burden beer—a basic item in the working- 
man’s daily diet. The brewing industry, represented here at the 
moment by the United States Brewers Foundation, suggests that cor- 
porate and even individual income taxes should be further increased 
rather than to compel the workingman to pay more in taxes for his 
beer and thus carry a disproportionate share of the tax burden—a 
burden which should be borne equally by all taxpayers. 

Thank you. 

Senator Byrp. Thank you very much, Mr. Hester. 

Mr. Hesrer. Thank you, sir. 

(A prepared statement, subsequently submitted by Mr. Hester, reads 
as follows:) 


STATEMENT OF CLINTON M. HESTER, WASHINGTON COUNSEL, UNITED STATES 
BREWERS FOUNDATION 


Mr. Chairman and members of the Senate Finance Committee, my name is 
Clinton M. Hester. I am an attorney located in the Shoreham Building, this 
city. We appear here to day as Washington attorney for the United States 
Brewers Foundation, 21 East Fortieth Street, New York City. It has been our 
pleasure and honor to have appeared occasionally before this distinguished com- 
mittee for almost 20 years, first as a representative of the Federal Government 
and then for many years as an attorney in private practice. 

Our client the United States Brewers Foundation, is a trade association rep- 
resenting the interests of the brewing industry of this country. It is the second 
oldest trade association in the United States and has been in continuous opera- 
tion since 1862. 

Of the approximately 400 breweries in the United States, its membership in- 
cludes about 200 brewers who sell approximately 85 percent of the beer pro- 
duced in the United States. 

We presented at length before the House Ways and Means Committee on 
March 12 our views on the recommendation of the Secretary of the Treasury 
that the tax on beer be increased from $8 to $12 per barrel. On March 21 we 
testified concerning the loss of excise-tax revenue to the Government which 
would result from the order issued by the National Production Authority on 
January 26, 1951, restricting the use of tin cans for packaging beer. 

We wish to thank you for permitting us to present our views to you per- 
sonally, especially when you have had requests from such a large number of 
persons Who desire to appear in person before your committee. In deference to 
the wishes of the committee, we shall summarize our oral testimony and in- 
corporate by reference our prior testimony before the House Ways and Means 
Committee 

We shall necessarily be compelled because of the time limit to state mainly 
conclusions; but we should like to emphasize that these conclusions are sup- 
ported in detail in our testimony before the House Ways and Means Committee. 

Beer produces annually nearly $700 million in Federal excise taxes, or enough 
revenue in 1 year to pay the entire expenses of the Congress of the United States 
for 10 years. Beer also produces nearly $200 million each year in State excise 
taxes, Which revenue is used in many States to pay old-age pensions and teachers’ 
salaries, 

The proposal of the Secretary of the Treasury would require beer to produce 
annually in excise taxes in excess of $1,000,000,000, or to pay to the Federal Gov- 
ernment in excise taxes approximately one-seventieth of the Federal budget of 
more than $71,000,000,000 recommended by the President for the fiscal year com 
mencing July 1, 1951. 

The Secretary opposes both a Federal sales tax because it would have to be 
paid by those least able to pay such a tax: and an excise tax on food, rent, 
and clothing because they are necessities of life. 
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In all deference to the Secretary of the Treasury, beer falls within the group 
of commodities upon which he considers excise taxes should not be imposed. 
lhe beer excise tax is an indirect Federal sales tax on a commodity which is 
one of the necessities of life. 

Beer is a food beverage which plays a vital part in American life. Beer is 
consumed in the homes of two-thirds of the families in the United States. It is 
an essential food item in the daily diet of the workingman in the heavy indus- 
tries such as the steel industry. 

The founding fathers, and many of our Presidents, Washington, Jefferson, 
and Madison, to- name just a few, encouraged the production of beer in the 
United States in the interest of public morale. For the same reason, President 
Franklin D. Roosevelt in March 1935, recommended to the Congress, even before 
the repeal of the eighteenth amendment, that it enact legislation to permit the 
sale and manufacture of 3.2-percent beer. 

In World War II the War Labor Board ruled that beer is essential to public 
morale in times of great national stress. 

Beer also aids military morale. Because of this fact, Secretary of War Stim- 
son and Secretary of the Navy Knox during World War II, sucessfully opposed 
the enactment of legislation which would have prohibited the sale of beer on 
military reservations, 

The brewing industry is an industry essential to our national defense. 

Continued tax increases are fast making beer a luxury item and placing it 
beyond the reach of the workingman to whom it is an essential food beverage. 
This is well demonstrated by the fact that within eight blocks of this commit- 
tee room the average bottle of beer, which only a few years ago sold for from 10 
to 15 cents a bottle, now retails for from 25 to 40 cents. 

Until 1940 beer sales kept pace with consumer disposable income. In 1940, 
however, Congress increased the excise tax on beer $1, then added a temporary 
wartime increase of $1 in 1942, and another temporary wartime increase of $1 
in 1944. Although consumer disposable income has risen nearly 50 percent since 
1944, beer sales have increased only about 5 percent. In fact, beer sales are 
lower now than they were in 1947, 1948, 1949, and 1950. 

When Congress increased the beer excise tax in 1940 there were 684 breweries 
operating in the United States. Since then more than a third of those breweries 
have been compelled to go out of business. Many of them were small breweries. 
Their failure was due in no small measure to high Federal and State excise 
taxes. 

We respectfully submit that the point of diminishing returns in the taxation 
of beer was reached long ago. 

Georgia and South Carolina are examples of the operation of the law of 
diminishing returns in the excise taxation of beer. The per capita consumption 
of beer in those States is less than 5 gallons compared to a national average of 
about 17 gallons per capita and an average of 25 to 27 gallons in low-tax States 
like Wisconsin and Michigan. Due to declining beer sales Georgia recently re 
duced its tax of $9 per barrel to $4.50 per barrel of beer. South Carolina only a 
year ago increased its beer tax from $9 per barrel to $13.95 per barrel. Because 
of the rapid decline in the past year in beer sales due to the higher tax South 
Carolina recently reduced and restored the beer tax to the previous rate of $9 
per barrel. 

seer is the only user of tin cans which produces any substantial amount of 
excise tax revenue. We estimate that already the National Production Authority 
can curtailment order M—25 issued on January 26, 1951, has cost the Federal 
Government millions of dollars in beer excise taxes. If the present restrictions 
on the use of tin cans for beer are continued the Federal Government will lose 
millions more in beer excise taxes. 

The House Ways and Means Committee was concerned lest defense agencies 
ignore the revenue angle in issuing curtailment orders. Accordingly, on April 3, 
1951, the committee adopted a resolution expressing it to be the sense of the 
committee that in order to protect the revenue the National Production Authority 
should not issue any order curtailing the production or distribution of products 
upon which Federal excise taxes are imposed without consultation with the 
Treasury Department. 

We believe that the facts indicate that the Government agencies concerned 
have given the revenue angle little, if any, consideration. Of the approximately 
293 products packaged in tin cans and restricted in the use of tin cans by NPA 
order M—25, only a few of these products produce any excise tax revenue and 
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none comparable to the revenue produced by beer. Of the entire 293 products, 
beer is among the 87 products which are given the very lowest classification. 
So we cannot escape from the conclusion that the revenue aspect has not re- 
ceived adequate attention. 

In 1950 approximately 20 percent of all beer sales were in cans. For the third 
quarter of 1951 NPA has allowed brewers a quota of 70 percent of the number of 
cans that they were using in the third quarter of 1950. However, brewers are 
not receiving this quota from the can companies. In fact, the latter are only 
able to supply brewers approximately 45 percent of the number of cans they 
received in the third quarter of 1950. In other words brewers this summer are 
receiving less than half the cans they received last summer. 

There is further evidence that the can-curtailment order has seriously af- 
fected excise taxes. In January of this year beer sales were increasing due 
to the tremendous increase of consumer disposable income. Beer excise-tax 
revenue to the Federal Government in January of this year was approximately 
$2,400,000 more than it was in January 1950. But since the issuance of the can 
curtailment order on January 26 beer sales, instead of increasing above those 
of 1950, have decreased. In fact, in June of this year beer sales decreased ap- 
proximately 6 percent below the sales in June of 1950—a loss in revenue of 
$4 million. If this percentage decrease continues through the third quarter, the 
Government will lose an additional $16 million. 

Now that we are in the peak of the beer season we expect a much greater 
decrease in beer sales. This decline is expected notwithstanding the fact that 
bottle manufacturers are now able to supply some bottles, over and above the 
number used by the industry in the third quarter of 1950, but not in sufficient 
quantity to substantially offset the can-curtailment order. But even if bottles 
were available in sufficient numbers brewers would still be faced with a serious, 
expensive, and time-consuming conversion problem in resuming the bottling of 
beer to replace their former can-beer business. 

On the other hand, if beer sales had increased during 1951, as could have been 
reasonably expected in view of the tremendous increase in consumer disposable 
income, the Government would have received additional millions in excise taxes. 
To illustrate, if beer sales, following the issuance of NPA order M—25 on January 
26, 1951, had increased as little as 24% percent, or one-half of the percentage 
increase of beer sales in January 1951 over January 1950, the Government 
would have received by the end of the third quarter on September 30, 1951, an 
additional $10 million, 

It is, therefore, reasonable to assume that the can-curtailment order has cost 
and will cost the Federal Government through the third quarter of 1951 a mini- 
mum of $30,000,000 in beer excise taxes. And if the 6-percent decrease in beer 
sales in June continues at the expected accelerated rates during the third 
quarter, the loss in beer excise-tax revenue to the Federal Government may 
approximate $50 million. 

In view of the importance to you, the Congress, and the American taxpayers 
in obtaining the additional revenues necessary to finance our expanded national 
defense, may we express the hope that the Senate Finance Committee will adopt 
a resolution similar to that adopted by the House Ways and Means Committee. 
We believe that the adoption of such a resolution would cause Government 
agencies to become more tax-conscious in the issuance of orders which affect 
Government revenues. 

If the committee should have any hesitancy in adopting such a resolution, 
perhaps the committee might be willing to consider the advisability of requesting 
Mr. Carroll E. Mealey, Deputy Commissioner in charge of the Alcohol Tax Unit 
of the Bureau of Internal Revenue to obtain first-hand information as to the 
effect of the can-curtailment order upon beer excise-tax revenue. Mr. Mealey 
supervises under Treasury Department regulations the operations of all brew 
eries. To assist him he has district supervisors and field agents conveniently 
located near breweries throughout the United States. Mr. Mealey can use these 
assistants to obtain personally from each brewery precisely the effect the can 
curtailment order has had on the operations of the brewery. Mr. Mealey could 
report the results of his investigation to the committee when it is considering 
the tax bill in executive session. 

In 1941 you agreed with our position before this committee that the point of 
diminishing returns in beer excise taxation had been reached, You, therefore, 
declined to accept the Treasury’s recommendations for an increase in the beer 
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excise tax at that time. In the interest of our national defense during World 
War II we accepted a temporary increase of $1 in 1942 and another temporary 
increase of $1 in 1944. The 1942 temporary wartime increase has since been 
made permanent, and the 1944 temporary wartime increase is also still in effect. 

On this question and at this point we would like to incorporate by reference 
our testimony hefore the House Ways and Means Committee and the Senate 
Finance Committee on the revenue revision of 1941. This testimony indicates 
that the brewing industry accepted the $1 increase in the excise tax in 1940 to 
help meet the costs of national defense. Then it was discovered that the $1 
increase brought the law of diminishing returns into operation. This $1 increase 
tax was imposed on July 1, 1940. In the first 6 months of 1940 beer sales in- 
creased 1 percent but in the last 6 months of 1940 after the imposition of the 
$1 increase beer sales decreased 4.2 percent as compared with the corresponding 
period of 1989. This despite the fact that for the year 1940 consumer disposable 
income was $74,300,000,000 which was an 8-percent increase over the year 1939. 
This was also a 15-percent increase over the previous 5-year average of $64,600,- 
000,000 in consumer disposable income. 

According to the trend of the previous 5 years beer sales should have increased 
approximately 15 percent over the 5-year average beer sales of 51,610,000 barrels 
to about 59,217,000 barrels. In other words, despite this marked increase in 
income paid to persons in 1940 due to national defense activities, beer consump- 
tion in 1940 remained about at the previous 5-year average and was actually less 
than in 1989 by 1.8 percent. 

Since 1940 consumer disposable income has increased about 300 percent while 
beer sales have increased only about 3314 percent or slightly more than 10 per- 
cent of the increase in consumer disposable income. Since experience has always 
indicated that when excise taxes are at the proper rate, the sales of mass con- 
sumed commodities follow consumer disposable income, it seems to follow clearly 
that this committee reached the correct conclusion in finding in 1941 that the 
law of diminishing returns had become applicable in the matter of beer excise 
taxation; and accordingly had declined to approve a Treasury recommendation 
for an increase in the beer excise tax in that vear. In view of the tremendous 
lag in beer sales since 1940 it is quite evident that the law of diminishing returns 
is even more applicable today than it was at that time. 

It is true that tin and steel are needed for defense but tax revenue is also 
needed. We do not ask for any special consideration for beer. We think though 
you gentlemen will be interested, as was the House Ways and Means Committee, 
in seeing to it that the excise-tax revenue is not unduly curtailed in the interest 
of providing tin cans for use by industries who pay no excise taxes whatsoever. 

We know that vou have a difficult task ahead of you to raise the tremendous 
amount of reyenue needed for national defense. The brewing industry now, as 
in the past, is willing to bear its fair share of any necessary increase in taxes 
However, we submit that it is not reasonable to unduly burden beer, a basic item 
in the workingman’'s daily diet. The brewing industry, represented here at the 
moment by the United States Brewers Foundation, suggests that corporate and 
even individual income taxes should be further increased rather than to compel 
the workingman to pay more in taxes for his beer and thus earry a dispropor- 
tionate share of the tax burden: a burden which should be borne equally by all 
taxpayers. 

So, in conclusion, let us repeat if we may that beer is a mass-consumed food 
beverage, essential to the working man particularly in the heavy industries and 
essential to public and military morale especially in times like the present of 
great national stress: that any increase in the tax will be an indirect retail 
sales tax which will fall most heavily on the low-income group; that the two 
wartime emergency increases of $1 each, which we voluntarily agreed to accept 
in the interest of our national defense, are still in effect; and that the law of 
diminishing returns in beer excise taxation is even more applicable today than 
it was when this committee found it to be so in 1941. 

Thank you. 


Senator Byrp. Our next witness is Mr. Heymsfeld. 

Mr. Heymsfeld, the Chair understands that you are going to make 
a more elaborate presentation than some of the other witnesses. That 
being the case, we will allow you 20 minutes. 
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STATEMENT OF RALPH T. HEYMSFELD, GENERAL COUNSEL AND 
DIRECTOR, SCHENLEY INDUSTRIES, INC., AND VICE PRESIDENT, 
DISTILLED SPIRITS INSTITUTE 


Mr. Heymsretp. Thank you, sir. 

My name is Ralph T. Heymsfeld. I am general counsel and a direc- 
tor of Schenley Industries, Inc. I am a vice president of the Distilled 
Spirits Institute, and appear here today representing the institute. 
The Distilled Spirits Institute is a trade association whose members 
constitute over 85 percent of the distilled spirits industry. 

We, in the last 5 or 6 weeks, have attempted to summarize a vast 
mass of statistical and factual data which we think would be signifi 
cant to a consideration of this case, and it comes to about 17 pages. 

Now in view of the pressures which we understand are on the com- 
mittee, I will not endeavor to read the statement in full, but simply 
to point out what we consider are the most significant parts of the 
statement although, as I have said, the statement itself is a distillation 
of a large amount of material, and we hope it will all receive the 
attention of the committee. 

Since the time when the Treasury first advocated the increase in 
Federal tax, the official estimates of revenue collections 

Senator Byrp. Do you want inserted into the record w hat it vou omit ? 

Mr. Heymsrexp. Yes, sir. I have handed it to the reporter. 

Since the time when the Treasury first advocated the increase in 
Federal tax, the official estimates of revenue collections on distilled 
spirits have consistently declined, and I would like to call attention 
to the table which we have on the first page of our statement, which 
indicates that the Treasury, on February 5, estimated that $1,750,- 
000,000 of revenue would be derived by the $9 rate. 

The Ways and Means Committee, on June 18, came down to $1,.- 
650,000,000 and, on June 28, the Treasury came down to $1,565,000,000. 

On June 18, the Ways and Means Committee estimated that at the 
$10.50 rate, the return in revenue would be $1,828,000,000. The 
Treasury cut this estimate, on June 28, by $108,000,000. 

It is interesting to note that the Treasury estimate of what the 
£10.50 rate will produce, that is, a total of $1,720,000,000 happens to 
be $30 million below its February estimate of what would be produced 
at the lower present rate of tax. 

It is apparent that the Treasury, since February, has substantially 
reduced its estimates of the amount of money which the American 
people will spend for legally distilled spirits. It has revised its 
estimates downward, not withst: anding an inerease of $3,.412.000.000 
in the Treasury’s estimate of disposable personal income. 

I think that is significant because, as I shall come to in a moment, 
the Ways and Means Committee anticipates that because of increases 
in disposable personal income we can anticipate very substantial in- 
creases in distilled-spirits consumption. That, I may say, is the 
Ways and Means Committee’s attitude on this tax, and a good deal 
of material which is in this statement is intended to show why in our 
judgment that is not so. It is not so historically and it is not so in 
the light of the present situation. 

Senator Kerr. Is it your position that the actual consumption has 
been far less than the estimated consumption ? 





1894 REVENUE ACT OF 1951 


Mr. Heymsrevp. Yes, sir. The actual consumption has been less 
than the estimated consumption and, as a matter of fact, in the last 
3 months, the Treasury receipts show a decline of $81,000,000 as we 
show by a table on page 4 of this statement. 

Senator Kerr. Is it your position that that decreased consumption 
has been caused by increased taxes? 

Mr. Heymsretp. Yes, sir. It is our position that since 1946, when 
the bootlegger was again able to go back into business—in 1946 the 
bootlegger was rather seriously restricted—— 

Senator Kerr. You do not think it might have been because the 
folks might have gotten smart and quit buying ¢ 

Mr. Heymsretp. No, sir. We think they bought illegal liquor. 

Senator Kerr. You think they are buying more over-all, but less 
taxable ? 

Mr. Heymsrevp. We think that is right, and the figures show that 
conclusively. 

The figures of still seizures, the figures of drops in tax revenue, all 
in the face of the rise of disposable income, figures which show the 
increase in the capacity of the stills which are in business—and we 
know that the bootlegger is a pretty smart businessman, and he would 
not be operating stills that size or operating with that many stills 
unless he thought he had a market for his product. 

When we make something in the legal industry we put it away 
because we expect that possibly t years from now or 5 years from now 
or 6 years rm now there is a market. 

Well, it may be that under certain conditions an industry over- 
jecteael mit the bootlegger sells his stuff right off the still, and he 
is not producing the stuff, Senator, unless he knows that he has got a 
market for it, and, therefore, the size of this bootleg operation, the 
production end of it, to us is not only an indication of the amount of 
illegal activity which is going on in this countr y, but is an indication 
to us of what the bootlegger, our competitor and the Government’s 
competitor estimates that market is. 

He is producing for a market, and when they have all these stills 
operating, it is because they think they can dispose of the stuff. 

But the significant thing is that in 1946, when bootlegging wa: 
restricted because the bootlegger could not get sugar, because he could 
not get copper, when the Government enforcement agents were work 
ing with OPA on sugar controls, because it was recognized—and cor 
rectly—that that was a means of controlling the illegal production 
of liquor and still seizures in that year were about a third of what they 
were between 1939 and 1940, it is an interesting thing that in that 
year Treasury tax collections reached their peak. 

Since that time the bootlegger has been able to get his sugar, he 
has been able to get copper, he “has been able to set up the stills whic] 
we referred to—there are 5 or 6 pages of it in this statement, and 
there could be 50—he has been able to set up these stills, get the raw 
material to operate them, and while all that has been going on Treasury 
receipts have been dropping. 

Now, to us there is only one conclusion to be drawn from that set 
of facts. 

Senator Kerr. That is that the bootlegger is doing more business. 

Mr. Heymsrevp. Yes, sir; the bootlegger is doing substantially 
more business; that is cutting into tax revenues. It is cutting into 
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Federal revenues and it is cutting into State revenues, and both, of 
course, are serious problems. a 

I would like to refer again to this drop of $81,000,000 which is 
referred to on page 4 of our statement. 

If you will compare the tax collections in April, May, and June 
of 1951, that is, the current year, with the tax collections of the same 
3 months of 1950, there is a drop in Federal revenues of $81,000,000 
in those 3 months. 

Now, what does that indicate? To us it indicates several things: 
It indicates, first, that we were correct in saying to the Ways and 
Means Committee, as we did—— 

Senator Byrn. I am sorry; I have been called into the Foreign Rela- 
tions Committee for a few minutes, as acting chairman of that com- 
mittee. Senator Russell is away. 

Senator Williams, will you take the chair until Senator Kerr re- 
turns? I will be back in a few minutes. 

Senator Wiu1aMs (presiding). Go right ahead. 

Mr. Heymsrevp. Senator, I was addressing myself to the table on 
page 4 of this statement, which shows that in the last 3 months of the 
current fiscal year—that is, the months of April, May, and June 1951— 
Treasury collections from distilled spirits dropped $81,000,000. The 
exact figure is $80,983,591. 

That indicates a serious situation, we think, not only for the Treas- 
ury but for the industry, and, more importantly, it indicates that we 
were correct when we told the Ways and Means Committee that the 
Treasury estimates of what could be derived from this industry by 
increasing the tax rate were more than a little bit optimistic. 

In April tax collections dropped from $76,000,000, a decrease of 
$29,000,000 from the previous year. 

In May they dropped from $110,000,000 to $90,000,000, a decrease of 
$20,000,000 ; in June they dropped from $121,000,000 to $90,000,000, a 
decrease of $31,000,000. 

Now, the House report refers to the 1950 consumption of 190,000,000 
wine-gallons and uses that as an indication of the fact that because 
of an increasing rate of consumption in the industry the industry can 
stand a tax increase without serious effect on its business or on Federal 
revenues. 

Now, the actual fact is that a very substantial portion of those 190,- 
000,000 gallons did not go to the consumer; it went into inventories, 
because everyone was afraid of a tax increase—they were afraid of 
possible limitations on production. 

In consequence of that, wholesalers, retailers, the State stores, and 
even the consumer put a little bit extra away, and now we see a devas- 
tating effect of that on the revenue collections. 

You will note, sir, that the 3 months that we have selected are pre- 
Korean months. In other words, these are not the months that show 
this expansion in sales. April, May, and June of 1950 were pre-Korean 
months. 

We also compare those months with 1949, as you might say, a control 
figure. If you compare 1950 with 1949 you will see that 1950 was run- 
ning about like 1949. 

There was nothing unusual about 1950. But 1951 is very unusual, 
and we think should give a lot of pause to those who are giving con- 
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sideration to the possibility that because of all this increased spending 
there is going to be a vast increase in expenditures for legal liquor. 

Senator Kerr (presiding). There has con no increase in the tax 
from 1949 to 19514 

Mr. Heyrmsretp. No, sir. The point that we make, sir, is that the 
drop which is taking place in 1951 indicates that you cannot give con- 
sideration to the 1950 figures in estimating what the American public 
is going to buy—spend ‘for legally distilled spirits. 

Senator WiitAMs. Do you have those same figures in a comparison 
for the months of July, August, and September? 

Mr. Heymsrexp. No, sir. We are in the month of July now, and 
August and September lie ahead, but I may say this, Senator—— 

Senator Wrurams. I mean for last year 

Mr. Heymsretp. Yes, in July, August, and September last year 
as I recall it, there was rather an expansion. We think that in July, 
August, and September of this year we are going to be possibly even 
more below last year’s figures than we were in April, May, and June 
1950. 

Senator Wiiuiams. I was wondering as to how much of this April. 
May, and June might have been a reflection of the advanced buying? 

Mr. Heymsrevp. Well, actually it was not 1950, Senator, because 
this was pre-Korea 

Senator Kerr. He is talking about what happened after June 1950. 

Senator WruiaMs. After June 1950. 

Mr. Heyrmsrevp. That is exactly the point. In other words, when 
the Treasury came before the Ways and Means Committee in February 
and advocated an increase in the tax on distilled spirits, they said, 
“Look at what it has done; look at what has been happening,” and 
they made these large estimates of what might be sold in the way of 
legal liquor. 

Now, they based those estimates on what happened after Korea. 

We said at that time that you cannot count on that. That is what 
we told the Ways and Means Committee, “You cannot count on this 
increase,” and now the chicks are coming home. 

Senator Kerr. Do you have a record of what the increase was in 
July, August, and September of 1950? 

Mr. Heyrmsrexp. Oh, yes. 

Senator Kerr. Will you give that to the committee / 

Mr. Heymsretp. Yes, sir; we will. 

(The following was later supplied for the record :) 

Federal excise tax collections on distilled spirits, July 1950, $150,034,731 
August 1950, $228,569,343 ; September 1950, $151,800,414. 

Senator Kerr. Can you give it to us now offhand ? 

Mr. Heymsrevp. Well, in the calendar year 1950 tax payments 
went up, I believe—and I would like to correct this if I am wrong— 
to about 180,000,000 gallons of tax-paid liquor, which, as you will 
notice, is a rather substantial increase over the fiscal years 1948, 1949, 
and 1950 rate. 

In 1948, 1949, and 1950 the tax payments were only around 15s, 
000,000 gallons. 

Senator Kerr. You referred to 150,000,000 wine gallons. Is that 
a measurement or does that mean of wine or does that mean of all 
spirits ? 
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Mr. Heymsrevp. That is a method of measurement. In other 
words, that is one of the difficult things about this subject, Senator, 
and that is why it is so hard to put it in a short compass. 

There are a lot of technical expressions. Now, when you compute 
tax gallons you normally mean proof gallons. 

A tax is levied on a gallon of ale ohol at 100 proof. 

Senator Kerr. In other words, this tax of $9 a gallon is not on 
four quart bottles of the finished product 

Mr. Heymsrevp. It might be, sir. 

If you take bottled-in- ‘bond whisky, which is sold 100 proof, the 
tax actually comes to $9 on those four bottles. It comes to $27 on a 
case of 12 bottles. 

Senator Kerr. I see. 

If it is other than a 100-proof whisky, then what about it? 

Mr. Hermsrevp. Well, then, the tax per bottle might be—— 

Senator Kerr. More or less. 

Mr. Heymsrevp. It might be in the case you put, except for the 
addition of the rectification tax of 30 cents a gallon, which is imposed 
upon blended liquor, and I would say that generally speaking most of 
the liquor which is sold below a hundred proof is blended liquor and, 
therefore, subject not only to the $9 tax, but to the 30-cent rectification 
tax. 

As a matter of fact, the Government averages not $9 a gallon, but 
averages about $9.35 at the present rates for every gallon of liquor 
which is sold. 

Senator Kerr. On every gallon by volume? 

Mr. Hermsrexp. No, sir; on every gallon by proof. 

Senator Kerr. Well, that is all right. 

Maybe a continuation of that would only add to my confusion. 
[ Laughter. | 

Mr. Hermsrexp. It is a little on the esoteric side. 

Senator Kerr. Senator Williams has just called attention to the 
fact that probably you could not have two members of the committee 
who would know less about what you are talking about. { Laughter. | 

Mr. Heyrmsrevp. Well, maybe for the purpose of this being educa- 
tional, that is a very desirable thing for the industry. 

Senator Kerr. You could answer my question by just telling me 
what the $9 is on. It is on that part of the bottle that is a hundred- 
proof alcohol, or otherwise ? 

Mr. Heymsrevp. Well, may I answer your question this way: If 
you take a bottle of whisky which we sell for $2.50, there is 

Senator Kerr. A gallon? 

Mr. Hersrewp. No, a fifth of whisky, which we sell for, let us say, 

$2.50, there is $1.63 of tax on that which the Federal Government gets. 

Senator Kerr. $2.50. Of that $2.50, $1.63 goes—— 

Mr. Heymsretp. Goes to the Federal Government now in tax. We 
gets 87 cents. 

Senator Kerr. That is on the average, you are saying? 

Mr. Heymsrevp. That is right, sir. 

If you think of a case of 12 bottles, the Federal Government gets in 
full the proceeds of the sale of 8 of those bottles. They get that net; 
out of the remaining 4 bottles we have to pay all of the costs of m: n- 
ufaeture, State manufacturing taxes, grain, labor, bottles, transporta- 
tion, that must come out of the remaining 4 bottles. 





1898 REVENUE ACT OF 1951 


In other words, the Federal Government now gets, you might say, 
the gross receipts of the sale of 8 of those 12 bottles, on an average. 

Senator Kerr. You see, what I started in to find out was what a 
wine gallon was. 

Mr. Hermsrexp. If you took a gallon measure and filled it without 
regard to the proof of the product, that would be a wine gallon; in 
other words, it is a measure. 

Senator Kerr. Does that mean a gallon by volume? 

Mr. Heymsrexp. Yes, sir. 

Senator Kerr. Does that mean a gallon by volume? 

Mr. Hrymsretp. Yes, sir; without the proof. 

Senator Kerr. That is all right. 

Mr. Heymsretp. I am sorry “if I led you astray—I mean far afield. 
I did not lead you astray, Senator. [Li wighter. | 

Now, the House report deals with the present situation as though 
we were back in 1946, and we have in our statement our reasons for 
thinking that the situation is not at all like 1946. 

We have seen that already in this drop that has taken place in 
the last 3 months in Federal revenue collections. We know that there 
is not going to be the same shortage in either liquor or soft goods or 
consumer durables, and we have the word of the Council of Economic 
Advisers on that subject, and we quote the Council of Economic Ad- 

visers which says that what might happen is we may get cut back to 
1949 levels. 

Well, 1949 levels were not 1946 levels and, as a matter of fact, they 
feel that because of increasing steel production we might, within some 
period of time even get back to what they call normal demand levels. 

Now, none of this takes account of existing inventory position in 
all industries which will take up any slack. Also we do not see any 
comparable increase in purchasing power. We know that real purchas- 
ing power has dropped, whereas, in 1946, as compared with the years 
previous to that, real purchasing power had risen. 

But most important of all, and as I said before, and I will not spend 
too much time on it now, in 1946 you had this real limitation on boot- 
legging and it was not a law-enforcement limitation alone. It was 
law enforcement and actual shortage of raw materials. 

The bootlegger simply could not operate because he could not get the 
materials to operate with; and on page 5 of our statement we show 
that the Commissioner of Internal Revenue, as is stated there, recog- 
nizes that fact, and he said in 1949 that the upward trend in intern: al 

revenue liquor law violations, as reflected by enforcement statistics 
was first observed in December 1947, following the abandonment of 
sugar rationing in June of that year, and he ‘said substantially the 
same thing in 1950 in his report. 

(Senator Byrd assumed the chair. ) 

What is the significance of that? It again indicates that this drop 
in legal consumption went hand in hand with an increase in illegal 
production. 

Back in 1933 when the Congress first gave consideration to liquor 
taxes, they appointed an interdepartmenet: al committee to consider the 
whole problem. It was recognized that there would be many problems. 

That interdepartmental committee went into two things, which we 
think are of great significance at the present time because we think 
that the gentlemen had considerable provision in what they said. 
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It was a Government agency that went into the thing very thoroughly, 
and if you will look back at that report made in 1933 and compare 
it with what we have today, you can see that they drew a pretty good 
blueprint of what was going to happen. 

Now the first thing they said was that unless you got your tax 
in order you would bring back the consumption of illegal liquor, 
and they recommended at that time a $2 tax. 

The other thing that they said was—and I refer to it later in this 
statement—that unless the States and the Federal Government got 
together on some sensible basis and worked out a joint program of 
taxation, that the States and the Federal Government, each racing 
for the maximum amount of revenue from the distilled spirits indus- 
try, would hurt the cause of the other. 

The House estimates that if you raise the tax from $9 to $10.50 
you will get roughly 10,000,000 gallons less consumption. 

The Treasury estimated about the same, although it is an interesting 
thing that if you compare the Ways and Means Committee estimate 
of what the $9 tax will produce with the Treasury estimate of what 
the $10.50 tax will produce, you will find a difference of 19,000,000 
gallons. 

Now the 19,000,000 gallons of drop in sales would very substantially 
reduce the return to the Federal Government, but .more importantly 
than that, the States would lose revenue on 19,000,000 gallons of legal 
liquor in addition to having all of the additional enforcement prob- 
lems which they have to carry. 

Senator Byrp. In other words, you would get less revenue with the 
increased tax; is that your contention ? 

Mr. Heymsretp. Well, the Government departments do not quite 
get to that point, except if you take the Treasury’s estimate of Febru- 
ary 5 last year and compare it with the present T - sury estimate, you 
will find that exactly so. In other words, in Febru: iy last they said 
they would get $1,750,000,000 at the $9 rate, and on June 28 they said 
$1.720,000,000 at the increased rate 

Senator Byrp. Your table on page 4 would indicate a decline. 
Was that due to the increased tax—on page 4? 

Mr. Hrymsrevp. No, sir. That was due to the fact that when 
people did their buying in the 1950-51 period they were buying be- 
cause they were afraid of a tax increase. It shows that your 1950-51 
figures are not a reliable gage of what consumption should be. 

We think that the reliable gage is to take 1948, 1949, and 1950. 

Senator Byrp. In other words, it will bring in more revenue, but it 
is less than the Treasury estimate; is that what you mean? 

Mr. Heymsrevp. Actually, sir, if you should drop from 183,000,000 
gallons, which the Ways and Means Committee says you will sell at the 
$9 rate, if the increase in tax drops us back to what we were actually 
selling in 1947, 1948, and 1949, there will be a loss of $67,000,000 in 
revenue. 

The Federal Government will get $17,000,000 less and the States 
will get roughly $50,000,000 less in revenue, and we do not think 
that is an improbable set of circumstances because we know when 
we come to sell those 158,000,000 gallons that we were selling the 
consumer in those 3 years, at the $9 tax, that the consumer is going 
to have to pay $300,000,000 more for those 158,000,000 gallons than 
they paid in 1948, 1949, and 1950. Even give us a little credit for 
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the increase in disposable income contrary to what the facts show, 
and let us say that bootlegging is kept under more control than what 
we think it can be, even on that basis, if we take the W ays and Means 
Committee estimate that we can sell 183,000,000 gallons at the $9 rate, 
and put against that what we can sell at $10.50, “and use as a reliable 
figure what the past has shown to be reliable, even taking account 
of the $300,000,000 of extra cost, you get $17,000,000 less revenue for 
the Federal Government, and you get $50,000,000 less revenue for the 
States. Therefore, this is a very serious problem, not only for the 
Federal Government and for the industry, but it is a very serious 
problem for the States, because the States have only one out; the only 
thing that they can do is increase their tax. 

Now, as they increase their tax, they get more enforcement prob- 
lems, the Federal Government gets more enforcement problems, and 
there is just no end in sight. 

Recently a Senate committee reported out S. 1146. The Com- 
mittee on Expenditures in the Executive Departments reported out 
S. 1146, which is a bill intended to create a bipartisan commission 
which is supposed to go exactly into this problem, and in our view 
no greater service could be rendered to the Federal Government or 
the State governments or the industry than to go into that problem 
seriously, because. you must consider, sir, that the increase which is 
now proposed by the Federal Government is about equal to the 
average rate of tax which the States charge. In other words, the 
States have shown a little bit of restraint. Their average is about 
$1.63. Now, we are talking about adding $1.50 at the Federal level. 
In other words, we are talking about doubling i in effect every State 
tax in the Nation. 

In order to achieve a little objectivity about it, suppose instead of 
thinking about the Federal tax, we sat here and considered what would 
happen if every State in the United States doubled its tax, its pres- 
ent tax, and we said to ourselves, What is likely to happen? I think 
we would only come to one conclusion about it, and that is, that more 
and more people would be driven out of the purchase of legal liquor 
and would have to begin buying the bootleg stuff. 

Let us look at this bootlegging picture a little bit, because—I have 
gotten as far as page 13, sir—in this situation, we in the industry, 
know, and we think the figures prove it, that you have got just as 
much bootlegging today as you had during prohibition. 

That is a serious statement and should not be made lightly. How 
do we prove it? If you look at the top of page 13, in 1931 and 1932, 
the Federal Government was seizing 22,000 stills a ye 

Now, it just happens that last year the States a the Federal 
Government together seized about 19,000 stills. Let us discount that 
to make it easy for ourselves, and let us just take the still seizures by 
the Federal Government alone. They were 9,000 in number, but 
how many agents did they have—888 agents? 

Now, during prohibition they had 2,212 in 1931, and 2,300 in 1932. 

In other words, during prohibition the agents were seizing stills 
at about a rate of 10a man. At the present time the 888 agents are 
seizing at a rate, we might say, of 11 a man. 

Senator Kerr. If they could obtain a few more hundred, then the 
rate per man would continue. 
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Mr. Heymsretp. There is just no question about it. If they in- 
creased the number of agents they would increase the still seizures be- 

‘ause these fellows are right back in business. I mean, every year you 
see your seizure rate going’ up and up and up and, as I s: aid before, 
these fellows are not going into this business for the sake of law evas- 
ion, they go into this business because there is a market for their 
product. 

If you looked at an industry and you said that that industry has 
this and this capacity, in this case the bootleg capacity which is 200,- 
000 gallons a day, in excess of the daily production of the legal in- 
dustry. 

Now, let us think of these bootleggers as businessmen, and they have 
set up a production capacity, and we are talking only of the stills 
which are seized that we know about. 

Senator Byrp. Do they actually produce that much? They may 
have the capacity to produce it, but 

Mr. HeymsrFevp. Well, sir, there is this amount of guesswork: We 
do not know how many stills are actually in operation. During pro- 
hibition, General Andrews said there were 10 in operation for every 
1 seized, but we say just let us take the stills which we have seized 
and let us see what those stills would have produced in a single day. 

When these feilows set up these stills they have got an investment ; 
they have got an investment in copper, they have got an investment 
in stills, and they have an investment in bribing, possibly, and all the 
other things that go with illegal activity. 

Why do they go into this operation? They go into it because they 
are going to make money out of it; let us assume that they go into it 
because they expect to stay in operation for 30 days, which is a very 
modest estimate, because you have only 888 agents around the United 
States, and I think any self-respecting bootlegger could expect, if 
he did the thing cleverly enough, that he should be able to stay in 
operation some amount of time, but if you just take the actual capacity 
of the stills which were seized, you have got 200,000 gallons a day more 
than what the legal industry produced. 

I come back to a point that I made before, the bootlegger is pro- 
ducing that not just simply for the sake of law evasion; that is his 
market research on the subject. He knows he has got a market for 
that quantity of stuff. 

Senator Byrp. Is it your opinion that the bootleggers produce more 
distilled spirits than all the manufacturing, the legalized manufac- 
turing 

Mr. Heymsrerp. It is my opinion, sir, that based on these figures 
that I have collected here, it is entirely possible that the bootlegger 
is producing more today than the legal rate of sales of the industry. 

I do not want to confuse it with production because, as I explained 
before, we produce for sale a number of years ahead, but there is cer- 
tainly that possibility at the present time. 

Senator Byrp. He produces as much as the consumption from the 
legalized manufacture ¢ 

Mr. Heymsrexp. Yes, sir. 

Senator Tarr. How is it marketed ? 

Mr. Heymsretp. Well, I wish some of the enforcement people would 
answer that, because our information must of necessity be based on 
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hearsay and on what we read in the newspapers, but there are a num- 
ber of methods of marketing. 

It is a big-scale operation. Trucks are used. Part of it is sold in 
speak-easies. We understand that the stuff is ordered around indus- 
trial plants. 

If you will look, Senator, at page 15, Federal officials in April 1949 
estimated that in Philadelphia “as a daily average about 5,000 gallons 
of 180-proof alcohol is being manufactured in the Philadelphia metro- 
politan area.” 

Now that is a business of $125,000 a day, ee in Philadelphia, and 
it comes—we did a little arithmetic—here to $15 per capita. 

Senator Brrp. What does the bootlegger sell his liquor for? 

Mr. Heyrmsrevp. Well, that is covered in this statement. The Fed- 
eral officials, as quoted in the Philadelphia Enquirer say that the boot- 
legger who pays $25 for a 5-gallon can of alcohol can cut that four 
times and get 160 pints at a dollar a pint or better a pint, and make 
a seven-times profit. 

Now, we have got this former Federal enforcement agent in Nash- 
ville, Tenn., who incidentally—that is on page 15—said that there 
were a thousand persons engaged in the moonshine-liquor traffic in 
Nashville, and he said there were several more thousand employed 
part time. In other words, this illegal industry furnishes full-time 
employment for a thousand people, says this man, around Nashville, 
and part-time employment for several thousand more. 

That is more employment, I think, than we furnish in that area. 
He said that the cost of a half pint of straight legal wihsky is roughly 
equivalent to the cost per gallon of straight moonshine of the cheap- 
est grade. In other words, you can buy a gallon of illicit stuff for 
the price that you have to pay for a half pint of legally distilled 
liquor which pays its taxes, and pays its employees, and does the 
things that any decent industry would be doing in the operation of 
its business. 

Senator Kerr. What does the half pint of straight legal whisky on 
the average sell for ? 

Mr. Heymsretp. Well, a half pint of straight legal whisky, I would 
say about a dollar. I would like to correct that if I am wrong. 

Senator Kerr. Well, it sells that $2 a pint, about $4 a quart. 

Mr. Heymsrevp. I think that is cael right. 

Senator Kerr. Now, then, if that statement is correct, then it is 
roughly equivalent to his cost per gallon of straight moonshine. 

That means straight moonshine is selling at roughly a dollar a 
gallon. 

Mr. Heymsrevp. That is right, sir, down in Tennessee. 

Senator Kerr. Down here you indicated it is selling for a dollar 
a pint. 

Mr. Heymsrevp. Well, apparently in Philadeplhia the cost of doing 
business is a little higher. 

Senator Kerr. It would be a lot higher. 

Mr. Heyrmsrexp. Or possibly—— 

Senator Kerr. If they are selling it by the pint in Philadelphia 
for what you get a gallon of it for in Tennessee, I would say they 
are selling it a lot higher, wouldn't you ? 

Mr. Heymsrevp. Well, Senator 

Senator Kerr. That would be eight times as high. 
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Mr. Hermsrerp. Well, Senator, I think that the difference is not 
quite that much, because he figures $25 for a 5-gallon can of alcohol, 
which he then cuts four times. That would mean that he would get 
for his 5 gallons—he would wind up with 20 gallons, which he would 
sell for $25. 

In other words, he does not give the fellow 90- or 100-proof whisky, 
as we do. That would mean that he would be getting 20 gallons 
which he would sell for $25, so the differential is a dollar plus in the 
case of Philadelphia as against a dollar in Tennessee. 

I do not know whether there is a kind of a national syndicate which 
sets these prices, but I am glad you point that out because there is a 
closer relationship between those prices than I first thought when I saw 
these figures. 

Senator Kerr. Then Palmore was talking about one thing, and the 
Philadelphia Enquirer was talking about another? 

Mr. Heymsreip. Well, Palmore is talking about Tennessee. 

Senator Kerr. Evidently he was talking about the product which 
is taken and cut, rather than the product after it is offered for sale. 

Mr. Heymsrexp. I think they are both talking about the same thing. 
I would not try to guess, because I have not spoke n to the people 
concerned, but Palmore says a gallon of straight moonshine sells in 
Tennessee at about a dollar a gallon and if you figure out here what 
price the bootlegger in Philadelphia sells a wine gallon, to get back 
to the thing we were defining before—— 

Senator Kerr. I wish you “would stay off that. 

Mr. Heymsre.p. For something over a dollar a gallon. In other 
words, he winds up with 20 wine gallons for $25, which is a little over 
a dollar a gallon. 

Senator Kerr. Well, the Enquirer is talking about alcohol. He 
said $25 for a 5-gallon can of alcohol. 

Mr. Heyrmsrevp. That is right, sir, which he then cuts four times 
before he sells it. 

Senator Kerr. This fellow here is talking about straight moonshine. 

Mr. Heymsrevp. That is right. I do not know what the proof of 
what passes for straight moonshine is in Tennessee. 

Senator Kerr. Well, it is not straight alcohol. 

Mr. Heyrmsreip. That is right. And that is why there is some 
comparison between these figures. 

Now, this rate of tax, we feel, has been responsible for the situation 
that we confront. We feel that we are entering the area, not only 
of diminishing tax returns, as I tried to show in the early part of my 
statement, but we are entering the era of prohibition, and just to get 
another definition on the record, by prohibition, we mean prohibition 
on legal sale. 

We do not mean prohibition on consumption, because there is no 
such thing that has ever been known in this country. Eighteen years 
after repeal, purchasers of small and modest means have already 
been deprived of the benefit of repeal, and we have entered the area of 
prohibition: by taxation. 

Now, England accomplished that job. They did it over a period of 
about 12 years. In 1920 they got the tax up to a point where every- 
body but the very wealthy class was driven out of the market for 
distilled spirits. 

Senator Byrn. What was the tax in England? What is it now? 





1904 REVENUE ACT OF 1951 


Mr. Heymsretp. Well, the tax that accomplished that in England 
was a tax of 72 shillings and 6 pence, which came to $12.88 at the then 
rate of exchange. 

Then, as a result of imposing that tax, they reduced their consump- 
tion down to 0.29 gallon per capita, which was one-half of the 1920 

rate, and that was accomplished 1 in a 12-year period. 

Now, the present consumption of 0.25 ‘gallon per capita is just what 
we had in legal consumption in this country during prohibition. 

Senator Kerr. Wait a minute. 

Mr. Heymsrexp. Sir? 

Senator Kerr. You say during prohibition we had an average con- 
sumption of 2.59 gallons of legal 

Mr. Heymsreip. That is right, by medicinal permit, and then we 
had a vast consumption of illegal. I am indicating what 0.259 means. 
It is about the per capita consumption; that is, what we sold under 
medicinal permits. 

Senator cone: So, 2.59 means an average per capita consumption ? 

Mr. HeymsFeip. That is not quite r right. 

Sentator Kerr. That is an interesting observation. The average 
consumption is 2.59 gallons ? 

Mr. Hryasrewp. No, sir. 

Senator Kerr. And that means an average consumption is a third 
of a gallon. 

Mr. Heymsrexp. No, sir. 0.259 gallon; in other words, 0.259. 

Senator Tarr. Twenty-six one-hundredths? 

Mr. HeyrmsFevp. Right. It is roughly twenty-six one-hundredths. 

Senator Tarr. It is a little more than a fourth 

Mr. Heymsrexp. Just slightly more than a fourth of a gallon per 
capita. 

Senator Brrp. When you speak of per capita, you include every- 
thing, women and children? 

Mr. Heymsrevp. Yes, sir. Not that they consume that, but here we 
have to have some population to measure these figures against. I 
mean you can draw your figures on the basis of population of over 21 
or any other basis. W e took this as a general rule. 

Senator Tarr. There are people who take quite a bit. 

Senator Byrp. What is the consumption in the United States ? 

Mr. Heymsrexp. In the United States it is something over a gallon 
per capita which is what it was in 1910, about 1910, in Engl: ind. 

Senator Byrp. And a fourth of a gallon during prohibition by the 
prescription liquors. 

Mr. Heymsrevp. Yes, sir. 

Now, it dropped a little below that in some years, but there was at 
least 1 year in which I recall the consumption, ‘the legal consumption, 
was just about that. 

In other words, they have achieved prohibition in England, but 
prohibition for whom? Not prohibition for everybody, because they 
still derive a revenue from the sale of distilled spirits. Now, we 
know who is buying there. It is the very wealthy class, and that is 
exactly what is being accomplished in this country, that people of 
lower income, just as the Interdepartmental Committee said in 1933 
would happen, and just as the Commissioner of Internal Revenue said 
in 1949 and 1950 is happening in this country, that through these 
taxes people of low incomes are being driven to the bootlegger. That 
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is where they are taking this business to, because they can get a gallon 
of liquor there for the same price that they would have to pay “for a 
half pint of legal liquor brought through the legal channels. 

Senator Kerr. I do not understand that at all. You say that the 
bootlegger sells his stuff for a dollar a pint, is that right 

Mr. Heyrmsrevp. No, sir; a dollar a gallon. 

Senator Kerr. You said he paid a dollar a gallon, that is what you 
said. You said the bootlegger paid a dollar a gallon, and that he cut 
it so many times and sold it for a dollar a pint and that, therefore, 
made a profit of 700 percent, is not that what you told us a while ago? 

Mr. Heyrmsrevp. I am afraid under this feeling of time pressure, 
Senator, I have moved a little bit fast. We have two places that we 
were drawing comparisons about, and both of them were based, so far 
as I am concerned, on hearsay, although the source of the hearsay is 
set forth in the statement. 

Senator Kerr. You set forth here—— 

Mr. HreymMsre_p. We were comparing Tennessee, a statement by an 
enforcement officer in Nashville, Tenn. 

Senator Kerr. All right. Here is the Philadelphia Enquirer that 
you quoted, and you do quote 

Mr. Heymsrevp. That is right. 

Senator Kerr. The bootlegger who pays $25 for a 5-gallon can of 
alcohol. 

Mr. Hermsrevp. That is right, cuts it four times. 

Senator Kerr. Now that is $5 a gallon that he pays. 

Mr. Heymsretp. Then he cuts it four times. 

Senator Kerr. Let us take it step by step. 

Mr. Heymsrevp. That is right, sir. 

Senator Kerr. The bootlegger pays $5 a gallon—— 

Mr. Heymsrevp. That is right. 

Senator Kerr. For the straight alcohol. 

Mr. Heymsrevp. But the gallon he purchases, is not the gallon he 
sells. 

When he comes to sell those gallons have become 20 gallons, em 
that is what that statement’ said. He cuts it four times; in fact, i 
has become 25 gallons under one interpretation. 

Senator Kerr. If he cuts it, as this says, four times. 

Mr. Heymsre.p. Well, he gets at least 20 and it may be 25; I do not 
know. 

Senator Kerr. You mean if he cuts it four times that may mean 
five times ¢ 

Mr. Heymsrexp. No, sir. 

Senator Kerr. I am just taking your quotation. 

Mr. Heymsrevp. He cuts it four times. 

Senator Kerr. Let us just stop right there. 

Mr. Heyrmsreitp. What I say is the statement that he cuts it four 
times is a little ambiguous. 

Senator Kerr. You say the bootlegger cut it. 

Mr. Heymsrecp. That is right. It might mean that he cuts it either 
to 20 or 25, but we will take the lower figure. He cuts it to 20 gallons. 

Senator Tarr. Let us wait a minute. It seems you are confused. 
Who does he pay? He pays another bootlegger, presumably the one 
who makes it. 
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Senator Kerr. The still operator. 

Senator Tarr. He pays the still operator. 

Mr. Heymsrexp. That is right. 

Senator Tarr. And he pays a dollar a gallon for it. 

Senator Kerr. No; he pays $5. 

Senator Tarr. Wait a minute. You say it costs—what does it cost 
him, to begin with? 

Mr. Heymsretp. According to his statement, Senator—— 

Senator Tarr. I do not care about his statement. What does it cost 
to make a gallon of whisky? He can make it for a dollar a can, can 
he not? 

Mr. Heymsrexp. Yes, sir. 

Senator Tarr. Anyone with a still can make it for a dollar a gallon, 
can he not? 

Mr. Heyrmsrevp. Yes, sir; presumably. 

Senator Tarr. And presumably he makes a profit when he sells it to 
the bootlegger—the distributor—who cuts it. 

Mr. Heymsrextp. That is right. 

Senator Tarr. And the distributor cuts it, usually, or does the orig- 
inal still owner ? 

Mr. Heymsrevp. Apparently in Philadelphia he does, or did in 1949. 

Senator Tarr. He pays $25; he pays somebody for it? 

Mr. Heymsrevp. That is right. We will say that he pays that to 
the still operator. He pays him $25 for 5 gallons. When he sells it 
the 5 grow to 20 by the addition of water. 

Senator Byrp. The market varies over the country, does it not ? 

Mr. Heymsrevp. Oh, yes. 

Senator Byrp. Some places they pay more, much more for it 

Mr. Heyrmsrevp. That is right. 

Senator Tarr. You takea quart, for which you pay $3.65 or $4. Of 
that quart, $2.25 is taxed, is it not, a straight tax? 

Mr. Heymsrevp. Roughly, that is right, sir. 

Senator Tarr. That may be an accumulated profit on the tax. 

Mr. Heymsrevp. That is right. 

Senator Tarr. But of it $2.25 is a tax, So that in selling a quart, at 
least he saves $2.25. 

Mr. Heymsrevp. Of that there is no doubt. 

Senator Tarr. He can sell it at all the same margins that the legiti- 
mate dealer gets, for $1.40 a quart, or something of that sort. 

Mr. Hrymsre.p. Well, we have a figure of $10.57, a very conserva- 
tive estimate of his saving. 

Senator Tarr. $10.57 on what? 

Mr. Heymsrevp. A gallon. 

Senator Tarr. A gallon? 

Mr. Heymsrevp. That is what he saves on tax alone. 

Senator Tarr. On tax alone. I do "7 see what difference it makes. 
The only question I have is whether it is any worse with respect to 
$12 than it is with $9. You have now aoa reached a point where 
the only thing you can do about it is by enforcement anyway. 

Mr. Heymsreip. We think there is a great deal to be done about it. 

Senator Tarr. That is what it appears like to me. 

Mr. Hreymsreip. Keeping your tax in line, because every student 
of the subject has agreed that is one method of doing it, because what 
happens is this 
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Senator Tarr. You mean he makes such a tremendous profit on $9 
that he can make an equal profit on $12. The only thing you can 
reduce the market for legitimate liquor—some of the people who do 
not buy it, will do without, and some people will buy bootleg liquor. 

Mr. Heymsrevp. That is it exactly. Every time you reduce the 
price it is not only a question of the bootlegger’s profit, but it is a 
question of how many more people drop off from the legal into the 
illegal market, just like under classic economies there is a point at 
which manufacturers stop producing. 

Senator Tarr. If you raised the price and stopped the bootlegging, 
you still will cut the consumption, and presumably at some point you 
will actually cut the tax. 

Mr. Heymsretp. Yes: and we estimate that if—I do not know 
whether you were here—-— 

Senator Tarr. So that fewer people will buy it, apart from this 
bootleg question ¢ 

Mr. Hermsrexip. We estimated—and I will repeat this point, if I 
may—if we succeed in this tax increase, with the $300,000,000 of extra 
cost Which the public would have to pay because of the increase in 
tax, if as a result of that tax increase we dropped the market from 
the 183,000,000 gallons which the Ways and Means Committee es- 
timate at $9—if we drop that back to the actual level of the legal 
market that we had in 1947, 1948, 1949, and 1950, the Government 
would lose tax in the amount of $17,000,000 a year and the States 
would lose about $50,000,000 a year. 

I would like to take just 1 minute, if I may, sir, to talk of that 
State tax situation, showing how that operates. 

Senator Kerr. I would like to ask just one question, if I may, if 
the Senator is through. 

Senator Tarr. Sure. 

Senator Kerr. I just want to call attention to the fact in your 
statement—and T am very much interested in your problem—but I 
want to call attention to the fact that your statement is that this has 
brought about a situation where the consumer pays as much for a 
half pint of legal whiskey as he does for a gallon moonshine, and that 
is not substantiated by the statement, because your statement here 
indicates he pays a dollar a pint for this bootleg whiske Y- =a is in 
the quotation that you give from the Philadelphia 

Mr. Heymsrecp. That is right. 

Senator Kerr. That the consumer pays a dollar a pint—— 

Mr. Heymsreip. That is right. 

Senator Kerr. For the moonshine. 

Mr. HeymMsreip. That is right. 

Senator Kerr. According to your statement, he would not pay any 
more than a dollar for a half pint of legal whiskey. 

Mr. Heymsrextp. Well, Senator, I am willing to—— 

Senator Kerr. Therefore your conclusion that he pays as much for 
a half pint of legal whiskey as he does for a gallon of moonshine is 
inaccurate or the statement is inaccurate. 

Mr. Hrymsretp. No; I was quoting the relationship of a half pint 
toa gallon. I was quoting Mr. Palmore who said that in Tennessee 
the cost of a half pint of straight legal whisky—I do not want to 
appear before this committee as an expert on what it costs a boot- 

86141—51—pt. 3——31 
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legger to make whisky—I mean, we have got to get this information 
by hearsay—apparently the costs vary sectionally. 

Senator Kerr. Yes, but Palmore, if he points out that a half pint 
of straight legal whisky is roughly equivalent to the cost per gallon 
of straight moonshine 

Mr. Heymsrexp. Yes, sir. 

Senator Kerr. Then what he is doing is saying that the retail price 
of a half pint of whisky to the consumer is the same as the production 
cost of a gallon of the cheapest grade of moonshine whisky to the 
still operator who makes it. He cannot be comparing the cost to the 
consumer. 

Senator Tarr. Won’t the cost to the consumer be whatever the 
traffic will bear? 

Senator Byrp. It will vary throughout the country. 

Senator Tarr. Whatever the price of legal liquor is, they will sell 
it under the price of legal liquor, and take the profit. 

Senator Byrp. It the hazards are there, if the agents are active; 
the price of it would depend on a number of things. 

Mr. Heymsrevp. There is no doubt it. 

Senator Byrp. There is no standard at all. 

Mr. Hermsrevp. No; but actually the fact that bootleg whiskey is 
being sold indicates that it enjoys a very substantial price advantage. 

Senator Byrp. If you have a prohibition agent active and he is 
arresting people , and putting them in the penitentiary and all that, 
then the price of bootleg liquor should go up. But where they are 
careless about it and not doing anything, and the risk is less probable, 
then it would be less; is that not correct ¢ 

Mr. HeyMsretp. That is exactly right. 

But Westbury, Long Island, Senator, which I happen to know, is the: 
not in the mountains, because it is just a few miles from home—— to s 

Senator Byrp. The point I am making, there is no standard price at ame 
all of bootleg liquor. Y 

Mr. Heyrmsrevp. That is right. Here is a 2,500-gallon still seized othe 
in Long Island, an operation which used seven vats, each 8 feet wide 
and 14 feet deep. We figured out that was larger than the smallest 
legal distillery operating in the industry. That is seven vats, each 
8 feet wide and 14 feet deep. 

In answer to your question as to how long these fellows operate, 
the agent says these stills had been operating for months, but th 
neighbors said they had been smelling what they thought was wine 
for home use since last summer, which would make it an operation of 
almost a year, and that still was operating right in Long Island, just 
outside New York City. 

That is not a small mountain still. mark 

I would like to take one moment on this question of costs, and then Se 
I will have finished, and I am appreciative of the time I have gotte eral | 

Both the Ways and Means Committee and the Treasury estimate of th 
that this tax can be passed on to the consumer without mark-up. Mr 

Now, gentlemen, any estimates which are made on that basis can- Ser 
not be correct. Mr 

Senator Byrrp. You are speaking of the dollar and a half extra mono 
tax? whic] 

Mr. Hrymsrevp. That is right. You take the State of Pennsy!- tially 
vania, for example, where the State operates its own liquor stores, in from 
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that State a $1.50 tax increase becomes $2.44 by the time it reaches the 
the consumer, and that is a State operation. 

In Vermont, a $1.50 increase becomes $2.10, and we have listed in a 
footnote on page 6 what these mark-ups are in these various States. 

Now, similarly in the industry 

Senator Byrp. Is that because the States add an additional tax? 

Senator Tarr. Yes, sir. 

Mr. Heymsrexvp. Yes. 

They add what they call a mark-up, and these States make $5 a gal- 
lon when they sell it, and to get back to the other point, that is the 
amount of their loss on every gallon that was not sold on the increase 
in the tax. ; 

Senator Tarr. What is Ohio; do you have it? 

Mr. Heymsrevp. Yes, sir. 

Ohio is 42.85 percent. 

Senator Tarr. Mark-up, you mean? 

Mr. Heymsrexp. Yes, sir; just under 43 percent. 

Senator Tarr. How do you mean? 

Mr. Heyrmsrevp. That is 

Senator Tarr. A $1.50 increase in tax will be $2.25 ? 

Mr. Heyrmsrevp. That is right ; something under Pennsylvania. 

Senator Byrp. What about Virginia ? 

Mr. Heymsrevp. Virginia, 40 percent. 

You see, that is what happens in one-third of the Nation in monopoly 
States. 

Senator Byrp. That 40 percent pyramids on the tax. 

Mr. Heymsrevp. That is right, sir; that pyramids on the tax and, 
therefore, when you come to estimate how much the people are going 
to spend and then translate that into gallons, you cannot just take the 
amount of this tax. 

You have got to take the amount of the tax plus this mark-up; in 
other words, you cannot estimate that the fellow is going to have to 
spend $1.50 a gallon extra. 

In Pennsylvania he spends $2.44 more per gallon. 

Senator Byrp. In Virginia the State operates its own stores. 

Mr. Heymsrevp. That is right, sir; as they do in Pennsylvania. 

Senator Byrn. And that $1.50 tax would be a 40 percent mark-up ? 

Mr. Heyrmsrevp. That is right, according to the present law. 

Now, when you get to these private license States you will find that 
in six of them they actually have put laws on the books defining what 
the mark-up must be. 

In other words, while you have got a private industry operating, the 
mark-up is fixed by statute. 

Senator Byrp. Let me get this straight. In other words, the Fed- 
eral tax is included in the cost of the product; it is added to the cost 
of the product, and the mark-up is on the total ? 

Mr. Heymsrevp. That is right. 

Senator Byrp. Does every State in the Union do that, or not? 

Mr. Heymsrevp. Here is how it breaks down. There are these 17 
monopoly States. Then there are six States which have a mark-up 
which is prescribed by law. In other words, the same results substan- 
tially are accomplished. But beyond that, and as I think will appear 
from the testimony of later witnesses, this industry, which took on the 
1944 war tax without a mark-up, because they thought it was a tem- 
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porary emergency measure, has been facing steadily increased costs 
and to expect that they will carry this tax increase ‘without mark- up 
is just to consign a percentage of that industry to bankruptcy. 

Now you have got sales taxes in 31 States, and they are levied on a 
percentage basis, so you have got an automatic increase in cost. 

We made a rough guess on page 7 of this statement that the cost of 
a $10.50 tax on 158,000,000 gallons would be $300,000,000. 

In other words, if we found that much extra purchasing power in 
the consumer, $300,000,000 extra and sold him what we sold him in 
1948, 1949, and 1950, we would lose, as against the Ways and Means 
Committee estimate of 183,000,000 gallons which they say we can sell 
at the $9 rate, we would lose $17,000,000 of excise revenue to the 
federal Government—lI will not mention the corporate and persona! 
income taxes—and then the States would lose on that number of gal- 
lons we estimate, roughly, $50,000,000 as we view this situation. 

Senator Byrp. There would be purchase resistance because of the 
price increase. 

Mr. Heymsreip. That is correct, 

So, as we estimated, there are $67,000,000 in revenue lost. without 
taking into account the increased enforcement problems which the 
tax will create. 

Senator Kerr. Mr. Chairman, I would like to introduce into the 
record at this point a table put in the record in the hearings before the 
Committee on Ways and Means of the House and found at page 53:3, 
which is an exhibit from the Alcohol Tax Unit, Bureau of Internal 
Revenue, February 21, 1951, showing the mash seizures in the first, 
second, third, and fourth supervisory districts during the 12-month 
periods before and after each of the increases in the tax rate on dis 

tilled spirits beginning 1938, and which shows that the mash seizures 
in those four districts have decreased from 1,647,968 gallons in 193s 
to 289,521 gallons in 194445, 

( The doc ument referred to follows:) 
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Mr. Heymsreip. May we have permission, Senator, to carry those 
figures up to date because those figures go from 1944 to 1945? 

Senator Kerr. Yes. 

Senator Byrp. I think the figures should show the number of pro- 
hibition agents. 

Mr. Heyrmsrevp. We would like permission to file it if you would 
like to have it. 

(The information referred to follows :) 

In answer to inquiry by Senator Byrd, Mr. Dwight E. Avis, Assistant Deputy 
Commissioner, Alcohol Tax Unit, Bureau of Internal Revenue, advised that 
there were 850 investigators in the Alcohol Tax Unit at present time. 

Mr. Heymsretp. I submit my complete statement for the record. 

Senator Byrp. Your statement will be put in the record. 

Mr. Heymsretp. Thank you, sir. 

(The prepared statement follows :) 


STATEMENT OF RALPH T. HEYMSFELD, GENERAL COUNSEL, DrrREcTOR, SCHENLEY 
INDUSTRIES, INC., AND VICE PRESIDENT, DISTILLED Spirits INSTITUTE 


My name is Ralph T. Heymsfeld. I am general counsel and a director of 
Schenley Industries, Inc. I am a vice president of the Distilled Spirits Institute 
and appear here today representing the institute. The Distilled Spirits Institute 
is a trade association whose members constitute over 85 percent of the distilled- 
spirits industry. 

H. R. 4473 proposes an increase to $10.50 in the tax on distilled spirits. This 
would add $1.50 a gallon to the $9 war tax enacted in 1944. How much, if any, 
additional revenues will this produce? 


THE DECREASING OFFICIAL REVENUE ESTIMATES 
Since the time when the Treasury first advocated the increase in the Federal 


tax, the official estimates of revenue collections on distilled spirits have con- 
sistently declined. These are the estimates: 





| Estimated | Estimated tax- 
revenue paid gallons 


At $9 | 
Treasury (Feb. 5) : ae 2 | $1, 750, 000, 000 | 94, 000, 000 
Ways and Means Committee (June 18) VaR ‘ | 1,650, 000,000 | 33, 000, 000 
Treasury (June 28) -- ai ees J 3 sontanie den , 565, 000, 000 , 000, 000 


At $10.50 | 
Ways and Means Committee (June 18) ..-| $1, 828, 000, 000 | , 000, 000 
Treasury (June 28) oa , 720, 000, 000 | , 000, 000 





The Ways and Means Committee now estimates $178,000,000 of additional 
revenues. The Treasury now estimates $155,000,000. 

Treasury estimates are that 174,000,000 gallons would be tax-paid at the 
existing rate and produce $1,565,000,000 of revenue. Under the increased rate, 
the Treasury estimates 164,000,000 gallons would be tax-paid and produce 
$1,720,000,000 of revenue. 

If we compare this estimate of June 28 with the statement of the Treasury 
before the Ways and Means Committee on February 5 last, we find that at that 
time the Treasury estimated that 194,000,000 gallons would be sold under the 
$9 rate and would produce $1,750,000,000 in Federal revenues—$30,000,000 more 
than is now estimated for the $10.50 rate. 

It is apparent that since February, when it first advocated an increase in 
the Federal tax, the Treasury has substantially reduced its estimates of the 
amount of money which the American people will spend for legally distilled 
spirits. It has revised its estimates downward, notwithstanding an increase of 
$3,412,000,000 in its estimate of disposable personal income. 

The staff of the Ways and Means Committee reduced the original Treasury 
estimate of sales at the $9 rate by about 11,000,000 gallons and used a figure of 
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183,000,000 gallons. Now the later Treasury estimate of 174,000,000 gallons 
has brought the Treasury Department 9,000,000 gallons below the Ways and 
Means Committee staff. 

Both the Treasury and the Ways and Means Committee agree that a tax increase 
will decrease legal sales. The Ways and Means Committee staff expects that 
at the $10.50 rate 174,000,000 gallons would be tax-paid; however, the Treasury 
experts believe that only 164,000,000 gallons would be tax-paid. The difference 
between the Ways and Means Committee forecast of sales at the $9 rate and 
the Treasury estimate of sales at the $10.50 rate is 19,000,000 gallons. 

The Ways and Means Committee report of June 18 says that the tax increase 
will not seriously affect the consumption level of liquor because : 

“The acceleration of the defense program presents the likelihood that income 
levels again will rise and consumers again will have to cut down their purchases 
of durable goods.” 

This is the main assumption upon which the tax increase is proposed. There 
is one collateral assumption, that the— 

“Financial incentive for illicit operations resulting from the tax increase 
* * * is likely to be more than offset by a tightening of the labor supply 
available for these operations and by higher incomes on the part of consumers, 
which will decrease the importance of the price differential between tax-paid 
and non-tax-paid liquor.” 

Of course, if these assumptions were correct, the tax yield would rise sub- 
stantially without raising the rates. The House estimate of $1,650,000,000 at the 
$9 rate would, if attained, be an increase of $229,000,000 over the 1950 return— 
such an increase without increase in rate ought to be highly satisfactory. 


THE INDUSTRY’S REVENUE ANALYSIS 


The House report deals, at best, with transitory conditions which cannot be 
the basis for long-range tax policy. It compares the situation with 1946. That 
too Was a temporary situation which soon came to an end and we saw the effects 
of the $9 tax in the 1948, 1949, and 1950 period when legal sales dropped 30 
million gallons per year and Federal revenues dropped $332,000,000 a year. 

In the 19383 report of the interdepartmental committee on distilled spirits, it 
is shown from a review of the preprohibition experience that there is “a marked 
variation in per capita consumption with changes in general business condi- 
tions, and this movement varied from 1.5 gallons in prosperous years to 1 
gallon in years of depression.” 

In 1948 through 1950, under the $9 wartime tax, expenditures for legal spirits 
did not keep pace with the rise in disposable personal income. 

Disposable personal income rose from $158.9 billion in 1946 to $202.7 billion 
in 1950, but distilled-spirits expenditures did not rise with the increase. The 
amount spent on distilled spirits in 1946 was 3.18 percent of disposable personal 
income, but in the following years the ratio dropped each year, even in the year 
1950, as follows: 

Percent 
1947 ‘ 3 ; _ 2.69 
1948 . sali ea satel 2. OT 
1949 . 95 
1950 91 


Moreover, we in the industry think the situation differs markedly from 1946: 

1, The increased tax payments after Korea, referred to in the House report, 
are not persuasive because they did not mean an equal increase in consumer 
purchases, but resulted from scare increases in inventory position. A compari- 
son of the tax collections from distilled spirits for the last quarter of fiscal 1951 
With the same quarter of the two previous years clearly reveals this: 


Federal tar collections: Distilled spirits excise 


Percent 


1949 | 1950 | 1951 


51 | a5 
| | 1950-51 


loss 


| 
| $100, 272,321 | $105, 150, 140 $76, 107, 674 $29, 042, 466 27 


107, 146,468 | 110,812, 047 90, 369, 597 20, 442, 450 18 
107,110,012 | 121, 208, 675 89, 800, 000 31, 498, 675 25 


months decline (1950-51) $80,983,591. 
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The House report refers to the 1950 consumption of 190,000,000 wine gallons 
The actual tax collections for the last fiscal quarter show conclusively that the 
1950 results did not represent consumption, but increases in inventory position 
which are now reflected in offsetting decreases in tax revenues. 

2. We see no shortage comparable to 1946 in liquors, soft goods, or consumer 
durables. 

The Midyear Economic Report by the Council of Economic Advisers points out 
that the reduction this year of scarce metals will not reduce consumer durable 
goods production more than 30 to 40 percent of the first half of 1950 rate and 
would permit output near the levels of 1949 (pp. 94 and 95). Expansion of 
finished steel output in the next few years would, according to the report, “support 
continued economic growth, residential and public construction on at least 
as large a scale as in 1950, and the satisfaction of normal demands for consumer 
durable goods” (p. 84). During the first half of 1951 an excess of inventories 
developed at the retail level in consumer durable goods particularly (p. 194). 

3. We see no comparable increase in real purchasing power. 

The Ways and Means report was issued in June. According to the July report 
on Economic Indicators of the Council of Economic Advisers, issued July 11, 
disposable personal income in the first quarter of 1951 showed a drop, in terms 
of 1950 prices, from the last 6 months of 1950. Although dollar income went up, 
real purchasing power went down. (July report on Economic Indicators, p. 29.) 

4. Bootlegging was much more restricted in the year 1946 because of shortages 
of sugar, copper, and other materials. Only 6,641 stills were seized by the 
Federal Government in that year and the daily producing capacity of illicit stills 
seized during the 1946-47 period, was less than one-third of the comparable 
1939-40 period. 

The report of the Commissioner of Internal Revenue for 1946 says: 

“Throughout the fiscal year investigators of the Alcohol Tax Unit and the 
Office of Price Administration devoted much of their time to the joint program 
looking toward the enforcement of sugar-rationing regulations, and the prevention 
or detection of diversions of sugar into illicit channels or into the black market 
generally. This program was recognized by the Bureau as the best means, so 
long as sugar remained under rationing control, of preventing moonshiners from 
obtaining sugar and is offering an opportunity to disclose incomes received 
illegally by black-market operators and not reported for income-tax purposes.” 

Six thousand and fifty-three illicit stills were seized during 1947. Sugar 
rationing was discontinued at midnight June 11, 1947. 

The 1949 report of the Commissioner of Internal Revenue says: 

“During the fiscal year 1949, violations of the internal revenue liquor laws 
as reflected by enforcement statistics, continued to increase. 

“This upward trend was first observed in December 1947, following the aban 
donment of sugar rationing in June of the same year.” 

The 1950 report of the Commissioner of Internal Revenue says: 

“During the fiscal year 1950 violations of the internal revenue liquor laws, 
as reflected by enforcement statistics, continued to increase. This upward trend 
was first observed in December 1947 following the abandonment of sugar 
rationing in June of the same year. The increase in violations has been confined 
principally to the Southern States and a few metropolitan areas on the east coast 
The underlying reason for the large volume of violations in the Southern States 
is the preponderance of low-income groups which furnish the demand for cheap 
spirits, coupled with the fact that more than 40 percent of the population is 
located in local option counties where tax-paid liquor is not readily available. 

The House bill proposes : 

(1) The largest tax increase for the alcoholic beverage already carrying 
the highest rate. 


(2) The largest tax increase on the product most subject to large-sc:le 


illegal substitution. 
We must expect, therefore, some shifts from distilled spirits purchases to pu 
chases of other beverages, as well as greatly increased sales of bootleg liquor 
The Interdepartmental Committee report of 1933 said: 


“As prices increase, only the higher-income groups could continue to consume 
the same quantity, while the lower-income groups would consume less of the 


legalized product and increase their consumption of wines and illegal liquor.” 


The House estimates that at the $10.50 tax rate consumption will drop 5 percent, 
from 183,000,000 gallons to 174,000,000 gallons. Suppose that as a result of the 


tax increase tax-paid consumption is reduced by 15 percent? <A 15-percent reduc 


tion would mean that the Federal Government would gain no additional excise 
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revenue from the tax increase, it would lose corporate and personal-income taxes, 
and the States would lose revenues on 25,000,000 gallons. 

Is that a remote possibility? We do not think itis. A 15-percent drop would 
bring us back to a level of 158,000,000 tax-gallons, which is just about the 1948, 
1949, and 1950 rate of sales. If we consider that the added tax costs would make 
consumer prices substantially higher than the 1948-50 prices, the 158,000.000- 
gallon figure is on the hopeful side, 

The Treasury Department and the House Ways and Means Committee estimates 
are based on the assumption that the added Federal tax cost can be passed on to 
the consumer without mark-up. That is not a realistic assumption, 

In the State of Pennsylvania, for example, there is a mark up of 48 percent 
on the State’s delivered cost and there is also a 10 percent emergency tax. A 
$1.50 increase in tax automatically becomes an increase of $2.44 a gallon to the 
consumer buying in Pennsylvania. 

In the State of Vermont a $1.50 increase in the Federal tax likewise means an 
automatic increase of $2.10 per gallon at the consumer level, 

In these and other monopoly States there is an automatic 
increase in Federal tax cost. 

During the OPA period from 1942 to 1946 when the Office of Price 
tration ruled that monopoly States could not take a 
rates, several of these States imposed State emergency war taxes. After price 
controls ended most of these States canceled the State war emergency taxes and 
marked up all of the Federal] tax increases on distilled spirits. 

In the license States trade mark-ups are an economic necessity and are now 
required by law in six States. 


mark-up on the 


Adminis- 
mark-up on the war-excise 


Arkansas By law (amended 1951): Wholesaler m 
cent; retailer, 30 percent. 

Georgia______ - By regulation: Wholesaler, 14 percent; retailer, 

Kentucky By law: Wholesaler, 15 percent; retailer, 3314 

New Mexico ; By law: Wholesaler, 17.5 to 18.04 
percent. 

Rhode Island By regulation: Wholesaler, 15 percent, 

South Carolina By law: Wholesaler, 25 percent. 


ust mark up 13 per- 


3314 percent. 
percent. 
percent; retailer, 3314 


Thirty-one States levy a percentage general sales tax applicable to distilled 
spirits, and an increase in Federal tax cost is automatically reflected by a further 
increase in sales price. 

The added consumer cost of a $10.50 tax would be 
158,000,000 gallons. 

We are left, therefore, with this conclusion : If the added cost to the consumer 
of a $10.50 tax. together with the increase in illegal] Sales caused legal sales to 
drop, from 183,000,000 gallons estimated at the $9 rate to the sales level that we 
had from June 1, 147, through June 30, 1950, the Federal Government would 
gain absolutely nothing in added revenues, But the States Would lose millions 
of needed revenues. 


over $300,000,000 on 


THE LOSS TO THE STATES 
Neither the Treasury nor the Ways and Means Committee report makes any 
reference to the effect of a tax increase on the large State revenues from distilled 
spirits, 
ieitisiorpeclaiiiames 


* Here is a list of the monopoly State mark ups: 

Alabama bs 40 percent, then additional 10 percent 

Iowa 40 percent : Lowa Liquor Control Board has legislative authority 
to establish prices so as to return up to 65 percent gross profit. 

Michigan __. ~~~. 46 percent. 

Oregon a iieners 44 percent. 

Pennsylvania 48 percent, then additional 10 percent. 

Utah 55 percent, then additional 6 percent. 

Vermont 40 percent. 

Washington 54 percent, 

daho- 63 percent. 

Maine_ : 61 percent. 

Montana - 53 percent, then additional 8 percent. 

New Hampshire 40 percent. 

North Carolina. 50 percent, then ¢ 

Ohio 42.85 percent. 

Virginia : 40 percent. 

West Virginia______ 60 percent, 

Wyoming 17.6 percent (wholesale monopoly). 


idditional 81, percent. 
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In 17 States which have State stores, sales of distilled spirits result in an 
average of $5 per gallon of gross revenue. 

In the State of Vermont, for example, in addition to the mark-up of 40 percent 
on the State’s delivered cost there is added a State excise tax of $3.60 a gallon, 
making the gross revenues to the State $5.26 a gallon. 

In Pennsylvania the State averages $6.10 per gallon. 

In the States of Ohio and Virginia the gross return is $3.37 per gallon. 

In the remaining States, in which distilled spirits are sold by licensed dealers, 
the State and local governments collected in 1950 an estimated $300,000,000 of 
tax revenue from the sale of 131,000,000 tax gallons of distilled spirits, for an 
average yield of $2.20 per gallon. Excise tax collections averaged $1.48 per 
gallon and sales taxes $0.15 a gallon. 

All of these 28 States impose gallonage taxes, and 17 of these States impose 
additional general sales taxes which are applicable on the retail selling price 
of liquor. In addition there are city sales taxes in such cities as Los Angeles, 
San Francisco, New York, Chattanooga, Baltimore, Atlanta, and Savannah. 

Of the total $300,000,000, $194,000,000 was derived from excise taxes and 
$18,000,000 from sales taxes, and the rest was license fees and miscellaneous 
taxes in local license fees and local taxes. There were $6,200,000 in misce] 
laneous taxes. 

Thus, the 17 monopoly States would average a loss of $5 for each unsold 
gallon, and the private license States would lose $1.63 per gallon in sales and 
excise taxes. Reduced sales volume will drive some wholesalers and retail 
outlets out of business, affecting license fees, which will increase the loss to above 
$1.63 a gallon. 


THE NEED FOR FEDERAL-STATE COORDINATION 


The present Federal tax has had precisely this hurtful effect of depressing 
consumption and reducing State revenues since 1946. There has, therefore, 
been continuous pressure in the States to make up the lost revenue by increasing 
tax rates. This in turn reduces consumption and affects Federal revenues 
adversely. 

In 1949, for example, 23 States and the District of Columbia considered in 
creases in taxes on distilled spirits. Six increases were effected: in the District 
of Columbia, Florida, Georgia, Massachusetts, Minnesota, and North Dakota. 

In 1950 Texas increased its taxes. 

In 1951, stimulated, we believe, by the proposal to increase Federal taxes, 
21 States considered increases, and in 11 States increases have already been 
adopted. 


Arkansas____---_~- Additional 3-percent tax on alcoholic beverage retail 
sales, making the total 5 percent. 

Idaho : Increased the retail price of alcoholic liquor slightly. 

Nebraska . Increased the tax from $1 to $1.20 a gallon. 

New Mexico _. Increased the tax by 10 cents a gallon from $1.20 to 
$1.30. 

Pennsylvania Made a 10-percent emergency tax permanent. 

Rhode Island___.___._--. Increased the tax by 50 cents a gallon from $1 to 
$1.50. 

West Virginia__-_~__- . Passed a law requiring the State liquor authority to 
increase the retail price of liquor sold in State 
stores sufficient to provide $1,600,000 for a veterans’ 
bonus. 


Maine, Georgia, South Carolina, and South Dakota have increased their sales 
taxes. 

All of these actions have taken place since the Secretary of the Treasury's 
proposal to increase the Federal tax. There are other measures pending in 
legislatures still in session. 

In its report to the Secretary of the Treasury on the eve of repeal, the Inter 
departmental Committee pointed out that “the coordination of State and Federa! 
taxation of alcoholic beverages” was one of the important problems to be faced 
postrepeal. 

On this the committee said: 
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“PART IV. THE PROBLEM OF STATE TAXATION 


“Control of the price of basic alcoholic liquors to the ultimate consumer by con- 
trol of the tax burden is not a matter within the exclusive province of the Federal 
Government. The problem includes a consideration of the coordination of 
State and Federal taxation. The most careful Federal program can be dislocated 
by an uncoordinated system of State taxation superimposed upon the Federal 
system. In the pre-prohibition period the States as a matter of policy did not 
attempt to tax alcoholic beverages per se, but limited themselves to occupational 
taxes on its manufacture and sale. These taxes were not generally high enough 
to have any substantial effect on the price of alcoholic beverages to the ultimate 
consumer. 

“It is to be anticipated, however, that the present need of the States for new 
sources of revenue will lead to State taxation of alcoholic beverages per se. It 
is clear that an effort should be made, therefore, to coordinate State and Federal 
liquor taxation on some basis equitable to both, which will permit the formulation 
and administration of a reasonably uniform and orderly taxing system.” 

The special committee of the Congress appointed in 1947 to study State-Fed- 
eral tax relations recommended as to liquor taxes “the continuation and ex- 
tension of that general forebearance and due regard for each other’s taxes that 
the Federal Government and the States should practice at all times.” 

The States, which, under the Constitution, have the responsibility for con- 
trolling sale and distribution, have not in any instance attempted to use the 
taxing power for a prohibitory purpose. State taxation has been solely for 
revenue—and, although high in some cases, it has in no case come near the 
extraordinary Federal level. In fact, the proposed Federal increase is in itself 
almost as high as the average rate of all present State taxation—in other words, 
the proposed increase is tantamount to doubling the present State rates. 

We feel that more revenue will be created by ending the uneconomic race 
to increase rates which is now going on between the Federal Government, the 
States, and the municipalities. 

On July 12th last the Committee on Expenditures in the Executive Departments, 
reported favorably on a bill (Senate 1146) for the establishment of a teLiporary 
Bipartisan National Commission on Inter-governmental relations. One of the 
duties of this Commission is to submit to the Congress specific recommendations 
concerning the fiscal relations among the National, State, and local Governments, 
giving particular attention to “revenue sources and means of reducing or elimin- 
ating intergovernmental tax competition.” 

Senate 1146 proposes a commission that will “go beyond the purely study 
stage and propose an active program.’ We believe that the adoption of such 
a program is of greatest importance to the maintenance of the high level of 
Federal, State and, local revenues from the distilled-spirits industry. 


PROHIBITFON BY TAXATION 


In 1933 the American people voted the repeal of prohibition. They did so 
because they wanted to buy distilled spirits of good quality, lawfully, and at 
reasonable prices. They did so because they wanted to wipe out the bootlegger, 
whose illegal activities were menacing our entire system of law observance and 
law enforcement. What is the situation in 1951? 

A bottle of whisky which the distiller sells for $2.50 returns $1.63 of tax to 
the Federal Government and 87 cents to the distiller. Out of this 87 cents the 
distiller must, of course, pay the cost of grain, bottles, labor, State manufacturing 
taxes, and other costs, including all corporate taxes. The tax at the distiller’s 
level is equivalent to 200 percent of the distiller’s gross sales price. By the 
time the liquor reaches the consumer, State and local taxes have been added. 
Federal and State taxes on a case of 12 quarts of 100-proof bonded whisky come 
to $31.89. 

Out of the sale of a case of 12 bottles by the distiller, the Federal Government 
gets net the entire sales price of 8 of the bottles and the distiller out of the 
remaining 4 bottles must pay all of the cost of manufacture of the 12. The 


rate of tax is about 1,000 percent on production costs of the newly distilled 
product in bulk. 


The tax of $9 a gallon is equivalent to a tax of $45 per bushel on each bushel 
of grain used. 


There is no other commodity in lawful commerce carrying such a tax burden. 
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Highteen years after repeal, purchasers of small and modest means have been 
deprived of the benefits of repeal and we have entered the area of prohibition by 
taxation. 

In England, prohibition by taxation was achieved for all but the wealthy in a 
period of 12 years after 1920. 

In 1901 the British tax was 11 shillings per imperial gallon. Consumption was 
45,889,000 British proof gallons of whisky, or a per capita consumption of 1.53 
gallons.” 

From 1900 through 1915 the tax was increased twice to 14 shillings 9 pence 
($2.62 per United States proof gallon) and consumption dropped 30 percent to 
below 1 gallon per capita. 

The tax was raised to 30 shillings in 1918, to 50 shillings in 1919, and in 1920 
to 72 shillings 6 pence ($12.88 per United States proof gallon at then rates of 
exchange). By 1933, under the $12.88 tax, consumption was down to 0.29 gallons 
per capita, less than one-half the 1920 rate. 

Through high taxation, the consumption of distilled spirits in Britain at the 
present time has become limited to the very wealthy class. The present tax 
rate is 210 shillings 10 pence, and present consumption in England (0.25 
gallon per capita), is below the 1921 legal rate in the United States (0.54 
gallon per capita) while prohibition was in effect and while the only lawful 
distribution was through permits for medicinal use. 

Are we to have a similar history in this country? 

In January 1934, a rate of $2 per gallon was imposed by the Congress, follow 
ing joint hearings before the Ways and Means Committee and the Senate 
Finance Committee. 

The Interdepartmental Committee had been created to study the tax situa 
tion, among others, because it was recognized that “the price of legal liquor to 
the ultimate consumer in the post repeal period” would be a “principal factor 
in determining the success or failure of the general efforts to eliminate the 
illegal industry.” 

The tax agreed upon by the Congress to accomplish this result and to obtain 
maximum revenues was $2 per gallon. State taxes levied at the same time 
averaged 66 cents per gallon, making a total of $2.66. 

Today State and Federal taxes have risen to an average of $11.57 a gallon: 
$9.37 of Federal tax and $2.20 of State tax. 


BOOTLEGGING AT PROHIBITION LEVELS 


Bootlegging today is on a scale comparable to bootlegging at the time of repeal, 
when the Congress decided that a $2 tax rate was necessary in order to eliminate 
the illegal industry. 

In 1931 and 1932 prohibition Government agents (2,212 in 1951 and 2,500 
in 1932) were seizing about 22,000 stills annually, about 10 per man. In 1934, 
following repeal and the adoption of the $2 tax rate, still seizures dropped 
to 9,869. 

Rast year, 1950, Federal and State officials seized 19,644 stills. Federal 
agents (about S88 in number) seized about 10,000 stills—about 11 per man. The 
stills seized had a daily producing capacity of 677,000 gallons—about 200,000 
gallons a day in excess of the daily production of the legal industry. 

The Alcohol Tax Unit reports that in March, April, and May of this year 
its agents seized 2,918 stills with a daily capacity of 89,701 gallons. For 
the same 3 months of 1950, ATU agents seized 2,906 stills, with a total daily 
capacity of 85,489 gallons. 

Enforcement agents have been picking up illegal stills at a rate of better 
than 53 a day. The number of the stills has gone up, and the capacity of the 
illegal stills has gone up too. 

Year after year still seizures grow, even though the number of enforcement 
agents has gone down. The seizure rate would be even higher if there were 
more agents operating. Are there 2 stills operating for each one seized—or 5” 
or 10? No one knows. When General Andrews was Prohibition Commissioner 
he assumed that for every still that was put out of business by the Government 
there were at least 10 more that were not discovered. 

Both the Federal Government and the States are losing vast sums of money in 
legal excises. Enforcement is breaking down, and bringing corruption and 


2 All per capita consumption figures are United States proof gallons. 
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racketeering in its wake. We have achieved a kind of prohibition by taxation, 
and with it have brought back the bootlegging typical of caeliniiions. 

We can go from State to State for examples. 

Georgia is an outstanding example of how high taxes result in bootlegging 
and lost revenues. 

In 1945, the State raised the liquor tax from $1.20 to $4 a gallon. 

Georgia revenues dropped from $13.6 million to $10.8 million. The next 
year they dropped to $9.4 million. ; 

Then in 1949, to offset falling revenues, the tax was raised again—from M4 
to $5 per gallon. 

But, <i the end of 1950, revenues had fallen 55 percent, while seizures of 
illegal stills in Georgia by Federal agents alone increased 45 percent, from 
1.365 to 1,064. 

Finally, on April 2 last, on the recommendation of the revenue commissioner, 
there was a drastic tax reduction from $5 to $2 a gallon. 

The results of the tax reduction are striking. Department of Commerce 
figures show that in April 1951 Georgia had an increase of 92 percent in sales 
ever the previous month, and in May there was an increase of 49 percent ove 
April. 

Stamp sales in Georgia in May 1951 were $119,172 as against $83,363 in May 
of 1950, and were $208,000 in June 1951 as against $123,000 in June 1950. 

In Florida, the State beverage department destroyed 1,283 illicit whisky stills 
in the 1949-50 period. It was estimated that, if stills destroyed had operated 
for 1 vear and their products had been sold, they would have defrauded the 
State of $30,000,000 in liquor taxes. 

Notwithstandng these enforcement efforts, a criminal-court judge sitting 
Jacksonville, Fla., said from the bench a few weeks ago 

“Bootlegging in Jacksonville has become big business again. It is robbing the 
State and Federal Government of millions in taxes and depriving the aged, 
the blind, and dependent people of a part of their ch meng Bootlegging is 
rumored to have joined forces with certain law-enforcement officials who are 
conveniently elsewhere when trucks loaded to ¢ api icity slip i into the city to unload 
their filthy products from the swamps. * * 

“We saw during prohibition how corrupt officials at first merely closed their 
eyes to the manufacture and sale of whisky. As rivals made war on each other, 
murder was overlooked. Jacksonville is closer to a return to these 
than most of us realize.” the judge continued. 

‘The loss to Florida’s State treasury runs into millions each year.” 

Between 1936 and 1947 the tax burden in South Carolina jumped 340 percent 
In the latter year there was imposed a special gross-profits tax. Legal sales 
dropped from 1,241,165 cases in 1946 to 652,506 cases in 1950 

The July 6, 1951, issue of the ¢ ‘harleston News and Courier points out that, 
whereas over-all South Carolina tax revenues from all 
hich of over $94 million in the last fiscal year— 

“The only thing that’s fallen off heavily since 1940 has been liquor-tax rates 
these were getting close to $13,00,000 a year when a gross-profits tax put on in 
1947 cut them to the present $9,500,000." 

The Nashville Tennesseean of July 10 reported the State alcohol-ta 
as saying that over a thousand persons were engaged in the moonshine liquor 
traflic in Nashville, Tenn., and several thousand more were employed part time 
The director, J. S. Palmore, who happened to be one of the oldest Federal Alcoho] 
Tax agents in point of service in the country when he joined the Tennessee divi 
sion 3 years ago, is quoted as saying that “people who have consumed no moon 
shine liquor since prohibition days are drinking it again.” 

Palmore pointed out that the cost of a half pint of straight legal whisky is 
roughly equivalent to the cost per gallon of straight moonshine of the cheapest 
grade. “That gives an idea,” he said, “of the tremendous economie factor in- 
volved in the switch-over from legal to still-made beverages.” 

During the calendar year 1950 investigators of the Alcohol Division of the 
State of Tennessee participated in the seizure of 705 illicit distilleries—vet, the 
above report is made as of July 1951. On May 22 it was re ported that an electric 


in 


conditions 


sources hit a record 


Xx division 


still was seized in Tennessee which was using TVA power. 
In Philadelphia, Federal officials estimated in April 1949 (Philadelphia In- 
quirer of April 6, 1949) that “as a daily average about 5,000 gallons of 180-proot 


alcohol is being manufactured in the Philadelphia metropolitan area.’ The 
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“smoke” is cut 4 to 1 to obtain 32 pints, which retail for about $1 apiece. The 
officials estimated that bootleggers were doing a $125,000-a-day business. If that 
is true, it amounts to $15 per capita per year. We quote from the Philadelphia 
Inquirer: “ ‘The bootlegger who pays $25 for a 5-gallon can of alcohol can cut 
that four times, and get 160 pints at a dollar or better a pint, and make a seven 
times profit,’ the Federal agents said. The reason why they extract such prices 
is the heavy taxes levied on legal whisky by both State and Federal Governments, 
it was explained.” 

Illegal distilling is not confined to any particular area. Mr. Dwight Avis, 
Deputy Commissioner in charge of enforcement, testifying before the Ways and 
Means Committee on February 19, said: 

“We are particularly concerned about those metropolitan areas because that 
is where we once had a tremendous traffic since repeal, as a matter of fact, clear 
up to 1939. There you have a more or less gallon-per-gallon displacement of tax- 
paid spirits. We are tremendously concerned about that problem. We are tre- 
mendously concerned that we do not re-create that problem.” 

Since that time there has been a continuation of large still seizures in metro- 
politan areas. 

On April 8 a 325-gallon still was found in Westbury, Long Island. In Mary- 
land, a 400-gallon still was seized near Baltimore on May 19. <A 300-gallon still 
was seized in Mount Vernon, N. Y., on May 24. About 2 weeks ago, a 2,500-gallon 
still was seized, operating in a camouflaged chicken house in suburban New 
York. Agents said the still had been operating for several months. Neighbors 
said they had been smelling what they thought was wine for home use since last 
summer, The operation used seven vats, each 8 feet wide and 14 feet deep. 

Large-scale metropolitan area bootlegging is carried on by highly organized, 
well-financed criminal groups. Chairman John F. O'Connell, New York State 
Liquor Authority, last week told the Chiefs of Police of New York State: “The 
Yacts available indicate that larger stills are being set up nearer to large urban 
centers of population.” 

In June representatives of eight mid-Atlantic States (New York, New Jersey, 
Massachusetts, Rhode Island, Delaware, Connecticut, Maryland, and Pennsyl- 
vania), and the city of Baltimore, met to discuss the great increase in bootleg- 
ging in the metropolitan and industrial areas of those States. 

Following the meeting, Chairman Stayer, of Delaware, issued a statement in 
which he said that members of the committee “expressed concern over indica- 
tions that racketeers and criminal syndicates may be entering into the manu- 
facture and sale of illegally produced, non-tax-paid alcohol and distilled spirits.” 

The Ways and Means Committee report recognizes that a tax increase will 
furnish increased financial incentive for illicit operations, but indicates that 
this is likely “to be more than offset by tightening of the labor supply available 
for these operations and by higher incomes on the part of consumers which will 
decrease the importance of the price differential between tax-paid and non-tax- 
paid liquor.” 

We cannot agree with this analysis, having in mind the increasing amount of 
bootlegging created by the existing tax differential of $11.57 a gallon. 

We cannot determine how many persons are engaged in the illegal traffic. But 
we believe it strains the imagination to assume that an improved labor market 
will, as the House report suggests, create a manpower shortage for the boot- 
legger when it is considered that the bootleggers’ enormous profits justify paying 
wage scales—not subject to wage stabilization—in excess of any which any legal 
industry could pay. 

The answer to the bootleg problem lies in increased funds for enforcement. 
It also lies in a saner level of excise taxation. And the combination of better 
enforcement and sensible rates will in the long run produce maximum revenues 
for the Federal Government and for the States. 
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(The following information was later supplied for the record :) 


America’s Biggest Tax Leak Getting Bigger—A Special Study 


(Prepared by Licensed Beverage Industries, Inc., New York, N. Y.) 


FOREWORD 


This is the second edition of a special survey of illegal distilling in the 
United States, made by Licensed Beverage Industries, Inc. It is based on facts 
and figures furnished by Federal, State, and local government enforcement 
officials. 

LBI wishes to express its deep appreciation for the help received from ATU 
investigators, State enforcement officials, local sheriffs and police. 

The individual questionnaires and other factual material from which the 
illegal distilling figures in this survey were compiled are available for inspec 
tion at LBI's offices. 


ONE QUIZZ QUESTION YOU CAN'T ANSWER 


Question. Which American industry has the largest number of manufactur 
ing enterprises? Automobile manufacturers? Steel companies? Airplane 
manufacturers? Electric appliance makers? 

Answer. Unfortunately, it is illegal distilling—a business operated outside 
the law. 

In 1950, according to Federal, State, and local government seizure figures 
19,644 illegal stills were picked up.’ Even assuming that this figure represented 
all the stills in existence—and it certainly didn’t—it means that the number 
of illegal stills in operation in that year was larger than the total units for any 
other manufacturing industry in the country. The 19,644 illegal stills seized is 
a larger total than the total units in the saw mill industry, which had the largest 
number of components of any American manufacturing group, according to the 
Bureau of Census—19,223 units. Commercial printing, with 11,982 businesses 
ranked next. The bottled soft drinks, women’s dress and metal working ma 
chinery industries had an aggregate total of only 14.286 manufacturing enter 
prises. 

(By the way, the number of legally licensed producers of tax-paid distilled 
spirits were 246, according to the Bureau of Census, including 127 licensed 
distillers of whisky and 119 fruit distillers producing rum and brandy. Ther 
were more than SO times as many illegal distillers in 1950.) 

Illegal distilling is a little bit out of place because, of course, it is a criminal 
industry operating outside the law. What makes it doubly unfortunate is that 
it happens to be one which contains more energetic manufacturers than any other 
American industry—every one of them is a criminal who belongs in jail. Every 
one of them is cheating governments out of untold sums of tax money every yea! 

And that brings up another point. 

The business is dangerous; enforcement agents search the operators out un 
ceasingly. But illegal stills keep going back into business—more of them ever) 
year. Therefore, it must follow that there is a tremendous profit incentive in 
this criminal operation. No crook is going to set up a business if he doesn't 
feel pretty certain that he is going to get more than his investment back. 

Since 1946 (the end of World War II) there has been a sharp upward spira 
in the number of illegal stills seized. 

In those 5 years the average size of the individual stills has been increasing 

Since 1946, illegal distilling has been spreading increasingly into the States 
north of the Potomac—in and around large metropolitan areas. 

Illegal distilling is no longer a hillbilly, amateur operation. 

High taxes on legal liquor put the price out of the reach of many average 
Americans. This is one of the major reasons for setting up this operation in a 
big way—because it is one of the most profitable criminal operations in the 
country today. 

Let's look at the facts. 


‘In this study, State and local figures are reported on a calendar-year basis and Federal! 
figures on a fiscal-vear basis. 1950 calendar figures of the Federal ATU are not yet 
broken down by State. Hence the necessity for employing fiscal-year figures on Federa 
ATU seizures The difference is slight—-10,030 for the fiscal year against 10,206 Federa! 
seizures in the calendar year 
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ILLEGAL STILL SEIZURES ARE GOING UP 


In 1950, a grand total of 19,644 known illegal stills were seized by Federal, 
State, and local enforcement officials. 

In 1949, the first time in which a Nation-wide survey was conducted by LBI, 
the known illegal still seizure total was 18,884. 

In the past 2 years, in other words, enforcement agents in this country have 
been picking up illegal stills at the rate of better than 58 a day. They have 
uncovered nearly 40,000 criminal manufacturing enterprises engaged in the 
illegal production of liquor. 

These figures are conservative for two reasons: 

First, the total number cannot be determined because there is p 
of illegal distilleries. We can g0 only by the stills actually 
ment agents, 

Second, the figures in this survey are incomplete because in 
local authorities who share Substantially in the task of 
report their activities to any central agency. 

LBI does not have total Federal, State, and local figures for any year prior 
to 149. But the Federal figures Which do go back are meaningful. Seizures 
of illegal stills by Federal agents alone have skyrocketed 58 percent since 1946, 
from more than 6,000 to more than 10,000 in five brief years, 

(Refer to table I in appendix. ) 


0 official census 
seized by enforce 


many States the 
enforcement, do not 


DID YO! SAY 20,0007 


That's what we said. 

During 1950, the LBI survey reveals, Federal agents seized 10,050 illegal stills. 
(See note of page 3.) State and local authorities seized a minimum of 9,614 
illegal stills. Those two totals represent those seizures nade independently 
the Federal total, in other words, includes no seizures reported by State and 
local authorities and the State and local total includes no seizures reported by 
Federal authorities. 

Those two figures add up to the alarming sum of 19.644 illegal stills seized 
during 1950. 

This total does not, as we mentioned previously, even purport to be all 
inclusive, Only five States were surveyed on a county-by-county basis: North 
Carolina, South Carolina. ‘Tennessee, Mississippi, and Oklahoma. 

In none of those States did all the counties return the 

The explanatory text that accomnpanies table Il explaj 
for thinking the 1950 figure of 19,644 is conservative 
we think you will agree. 

(Table II in the appendix gives the individual State-by-State fj 


igures, ) 


survey questionnaire. 
ns in detail our reason 
After you have read it. 


OUTPUT CAPACITY GrowING FASTER THAN NUMBER OF UNITS 


Number is one thing but size is still another, 

The number of stills seized each year since the end of World War II has been 
zooming. The producing capacity of the stills has been climb ng even faster 

‘Take the Federal figures alone (on the average, about half the still seizure 
total). Since 1946 the number of illegal stills seized by Federal agents has 
sone up 5S percent. During that same calendar period, the daily producing 
capacity of those illegal stills has gone up &6 percent. During the first 9 months 
of the fiscal year ending June 30, 1951, the daily producing Capacity of the illegal 
Stills seized (again, by Federal agents only) went up almost 16 percent over the 
same months of the fiscal year 1950; during that same time the number of stills 
seized went up 2.2 percent. 

The expression “daily producing capacity” means just that. Federal agents 
always try to make a check, when they seize an illegal still. of how many gallons 
of illegal liquor that particular still is capable of producing on a daily basis. 
Many State and local authorities do the same thing. Hence, we can get some 
idea of how much illegal. tax-dodging liquor criminal] Operators are equipped 
fo turn out on a daily basis. This amounts to 677.179 proof gallons. (LBI 
makes no claim that all these Stills operate every day.) 

That capacity figure is 199,192 gallons larger than the 
tax-paid whisky actually produced daily by 
during 1950, 


total amount of legal. 
the legally licensed distillers 


86141—51—pt. 3 
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THE STILLS ARE GETTING BIGGER ALL THE TIME 


The fact that capacity is growing at a faster rate than the number of illegal 
stills actually seized means only one thing: That the average individual still is 
getting bigger. 

This means that the illegal distilling industry is digging in, consolidating into 
higher-capacity units which make possible the mass production of illegal liquor 
for large markets. 

Another significant measure of this trend is found in the value of property 
(chiefly stills, automobiles, and trucks) reported as seized by Federal agents 
alone. The value of such property seized during the first 9 months of fiscal 1951 
was 24 percent above the value of property seized during the same period of 
fiscal 1950 (and 35.8 percent above the value of property seized in 193940 
when a fair number of illegal distilling syndicates were still operating in this 
country). 

The average still seized last year had a daily producing capacity of about 34 
gallons. The State average actually ranged from a low of about 10 to a high of 
about 277 gallons. The Federal average, for the country as a whole, was 30 
gallons; the year before it was 28 gallons, and the year before that 27 gallons. 
In almost all instances, however, where individual State and county figures 
were available, the State and county. averages were higher than the Federal 
average. 

Many of the stills seized north of the Potomac run in the neighborhood of 
500-1,500 gallons daily capacity, and there have been press reports of some as 
high as 3,000-gallon capacity. 

In arriving at total producing capacity, LBI used State and local figures where 
they were available. But they were available in only seven instances, so that 
in all others LBI used the Federal average for the Federal supervisory district 
in which the State was located. 

This, then, is another instance of where the capacity total of more than 
677,000 gallons per day is underestimated. There is no question but that if it 
had been possible to secure capacity figures for each still seized by State or 
local agents, the United States total would have been dramatically higher. 

(A detailed explanation of the capacity figures will be found in exhibit If in 
the appendix. It is well worth reading.) 


LOT OF ILLEGAL LIQUOR—LOT OF LOST TAXES 


Now, 677,179 gallons per day is a lot of illegal liquor. That is also a lot of 
lost revenue for Federal, State, and local governments. Every single day that 
all of the 19,644 seized illegal stills operated at capacity, Federal and State 
Governments were cheated of more than $7 million in excise taxes alone. 

At the present time the Federal Government’s excise tax on legally produced 
spirits is $9; the average State government has an excise tax of $1.48" The 
combined excise-tax rate alone thus averages $10.48. And that is how much is 
lost in excise taxes by Federal and State Governments each time a gallon of 
illegal liquor is produced. Multiply that by the daily producing capacity of 
677,179 proof gallons and you get $7,096,836 in lost excise revenue for each day 
that all of these illegal stills operated at capacity. 

Ouce again LBI makes no claims that all these stills operate daily. It does 
claim, however, that the tax loss is tremendous. 

Naturally, no one actually knows how much illegal liquor is produced and 
consumed, but with 19,644 stills being seized annually it must be a lot. The 
alcohol tax unit in Pennsylvania was quoted as saying that illegal operators in 
the city of Philadelphia were doing a business of $125,000 a day—or over 
$40,000,000 a year.® 

Vance Packard, writing in the September 1950 issue of the American magazine, 
estimated that just one North Carolina County (Wilkes) was producing 500,000 
gallons of illegal liquor a year—amounting to $2,000,000 at producer prices. 

A release in the Nashville (Tenn.) Tennessean of February 9, 1951, indicates 
that the 705 stills seized by the State alcohol tax division in collaboration with 
ATU agents last year, saved the State some $5,248,000 at the daily production 
rate of 22,877 gallons for these stills. 

Sellers of illegal liquor in Alabama are gypping taxpayers of that State out 
of an estimated $5,000,000 per year, according to a statement given the Mont- 


*This does not include other State taxes on distilled spirits. Such as sales taxes and 
license fees. 


® Source: Philadelphia Inquirer, April 6, 1949. 
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gomery (Ala.) Advertiser, December 6, 1950, by the head of the Federal Alcohol 
Tax Unit in Montgomery. At the same time he told this newspaper that the 
33 ATU investigators in Alabama were saving the Government at least $1,300,000 
in revenue losses each year. These losses, he said, were prevented by seizure of 
illegal whisky and mash. 


WHERE IS ALL THIS GOING ON? 


Illegal distilling more and more is becoming a big-time operation, a big-city 
operation—as well as a big-money operation. 

The figures in the appendix of this booklet show that the largest proportion 
of illegal stills is seized in the States below the Potomac. To assume from those 
figures, however, that illegal distilling is largely a southern problem is erroneous. 

A joint meeting of the liquor administrators for the open-sales States of Rhode 
Island, Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, 
and the city of Baltimore was held in New York early in June. This group of 
States (with the exception of a monopoly-sales State, Pennsylvania, which was 
an invited participant) formed the eastern regional committee of the National 
Conference of State Liquor Administrators. The chairman, Col. Edgar S. Stayer, 
of Delaware, in a press statement following the meeting, said that members of 
the committee “expressed concern over indications that racketeers and criminal 
syndicates may be entering into the manufacture and sale of illegally produced, 
non-tax-paid alcohol and distilled spirits.” State liquor administrators, accord- 
ing to the release, “agreed that there is need of cooperative steps to arrest the 
trend toward the illicit liquor traffic in this area (the States in the northeast- 
ern region above-named).” 

Colonel Stayer expressed the view that “although the suppression of the 


illicit traffic is primarily the responsibility of the law-enforcement agencies 


of the several States and the Federal Government, it is the duty of the ABC 
(alcohol beverage control) agencies to take every reasonable precaution to 
prevent the illicit traffic from penetrating the legitimate taxpaying alcoholic 
beverage industry and thus undermining the control systems.” 

During the last few years an ever-increasing number of illegal-still seizures 


has been made in northern metropolitan areas—in particular, in the New York- 
New Jersey-Connecticut-Pennsylvania area. 

In point of fact, the number of State and local seizures in the northeastern 
States has increased by 61.5 percent between 1949 and 1950, while the grand 
total of Federal and State seizures in these States has gone up by 46 percent. 

More importantly, many of the illegal stills found in this area are high- 
column professional units capable of producing from 500 to 1,500 gallons of 
180-190 proof alcohol per day—the equivalent of 900 to 2,800 gallons of illegal 
liquor when cut for sale. 

In brief, these are big-business operations of the size commonly found during 
prohibition days. Significantly, too, as Mr. Erwin Hock, director of New Jersey’s 
Division of Alcoholic Beverage Control, recently pointed out before the House 
Ways and Means Committee: 

“In some of the arrests that we made in connection with the stills, we have 
recognized some of our friends, you might say, from early repeal days and even 
prohibition days, who are going back into business.” 

Recent press reports further suggest that illegal stills in the upper tier of 
Southern States are beginning to market their products not only in States 
farther south, but to some degree in urban centers to the north. Seizures of 
illegal liquor produced in Virginia and North Carolina have been made in 
Washington, D. C., and in Maryland cities. In turn, New Jersey operators were 
recently arrested at their stills in Maryland. 


PROFITS OFFSET THE RISK FACTORS 


Only the stupidest type of illegal operator would embark on a career if he 
knew that he was almost certainly going to be picked up before financial returns 
made it thoroughly worth while. 

In the Northeastern States, illegal stills representing an investment of from 
$20,000 to $50,000 have been seized with increasing frequency during the past 
year—a sharp contrast to the crude equipment of old-fashioned backwoods stills 
Which can be set up at a cost of a few hundred dollars. 

Examine the montage of clippings on pages 16 and 17 and notice two significant 
things: First, that most of them give every evidence of being “big time” opera- 
tions; the second, that most of them are in areas outside the “deep South.” 
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You will notice, too, that even in the traditional stronghold of “moonshining” 
in the South, the stills are getting bigger all the time. In the States south of the 
Potomac, an increasing number of modern “submarine” stills, representing in- 
vestments of $2,000 to $10,000 are being seized. 

Not even a complete fool is going to risk up to $50,000 in any sort of proposition 
unless the chances are better than even that he is going to come out well ahead 
of the game. How many days of operation are required for the average still 
before the investment is realized and before the illegal profits start mounting 
up? Nobody really knows. 

Obviously, the incentive is tremendous. 

THE INCENTIVES? PROFITS ! 

The illegal distiller has a definite business objective—Profits. Unlike legiti 
mate business, however, his profits are magnified by the fact that he pays no taxes 
And it is the continued excessive level of taxes on legal liquor in the postwar 
period—taxes amounting to 10 times the cost of production—which have 
prompted the illegal distiller to make a come-back. 

How did this come about? 

As we all know, some small amount of illegal distilling has been carried on it 
the mountain regions of the East since Colonial times. In most cases, howeve! 
this activity has had little or no significance; most illegal liquor was produced 
for home or “neighborhood” consumption. 

On at least three previous occasions in United States history, however, illega! 
distilling activity precipitated by injudicious tax policies reached proportions 
which resulted in a complete breakdown of Federal, State, and local regulations 
surrounding the manufacture and sale of legal liquor. 

The first of these occasions was the ill-fated effort of the Federal Government 
to impose increasing amounts of tax on the manufacture of spirits from 1791 
to 1801 (the Whisky Rebellion), which culminated in the repeal of the tax. 

The second instance occurred in the Civil War, when distilled spirits taxes of 
$0.60 per gallon imposed in 1864 were raised successively to $1.50 later in the 
same year and to $2 per gallon in January 1865—bringing the tax between 8 
and 12 times the production cost of $0.17 to $0.25 per gallon. 

Federal revenue collections from distilled spirits at the $2 rate for the period 
1865-68 fell off by over 20 percent from collections at the $0.60 tax level of 1S64 
despite the great increase in the rate itself. Only when Congress reduced the 
tux rate at the close of the year 1868, to $6.50 per gallon—with an eye solely to 
reducing the tax-free advantage of the illegal producer—did illegal distilling 
diminish and revenue returns rise. 

In the first fiscal year of the new $0.50 per gallon tax, revenues rose by $20 
million over those for 1868 at the $2 tax. 

The adoption of the eighteenth (prohibition) amendment in 1919 resulted in 
the third wave of country-wide illegal distilling. Large-scale. syndicate-type 
illegal distilling got under way within a year to fill the unprecedented vacuum 
between supplies and the actual existing consumer demand for spirituous 
liquors. The racketeers of the prohibition era succeeded in producing and dis 
tributing an all-time record output of so-called whisky averaging around 
170,000,000 gallons annually, according to the Warburton report. As a result, 
Government agents at the prohibition peak were seizing around 25,000 stills an 
nually in an effort to enforce an unenforceable law. 

These illegal operations continued well after the repeal amendment was passed 
in 1933. In the first place, although the repeal amendment was ratified by the 
necessary 36 States by the close of 1933, it was not until 1939 that all but three 
States actually set up the machinery for legal sale within their borders. More 
over, the legal industry, which had been in enforced idleness for 13 years, re 
quired about 5 years in which to build up stocks of properly aged whisky to 
meet consumer demand. 

These factors left the racketeers of the prohibition era a substantial, if stead 
ily declining, market for illegal liquor until the very late thirties, 

Public groups and legislators of the early repeal period were determined to 
keep taxes on legal spirits at reasonable levels so that the newly reinstated legal! 
industry would be able to compete with the well-entrenched illegal industry 

The joint report of the House Ways and Means Committee and the Senate 
Finance Committee in 1938 stated that price competition must be facilitated b) 
“keeping the tax burden on liquor comparatively low to permit the legal industr) 
to offer more severe competition to the illegal competitor.” 
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A study Sroup sponsored by John D. Rockefeller warned in a report entitled 
“Toward Liquor Control,” by Raymond D. Fosdick and Albert L. Scott : 

“The temptation to load on to the liquor trade all eur governmental deficits 
should be resisted at all costs, for high taxes will produce high prices and will 
thus make inevitable the continuance of the moonshiner, the bootlegger. and 
the whole system of corruption,” 

Thus prior to World War II, Federal excise rates on distilled Spirits had been 
increased with much caution, rising sradually from $1.10 per gallon at repeal 
to $3 per gallon by 1940 and to $4 a gallon in 1941, 

Then, in 1942, the Federal Goys 
gallon. In 1944, a second eme 
rate of $9 per £allon—bringing 
times the cost of production. 

Moreover, between 1941] and 1950, the burden of al] State and 
(including excise taxes, sales taxes, license fees, and other levies) on distilled 
spirits continued to, rise. 

The total Federal, State, and local tax burden (excise and all other liquor 
taxes) had gone up in this period from $5.98 to $11.72, a 96 percent increase 
10 times the cost of production, 

Prices of legal] Whisky have risen accordingly reflecting only these increased 
taxes. At the present time, a $38.75 bottle of blended Whisky selling in the aver- 
age States carries a combined Federal, State, and local tax burden of $v 10, more 
than half the total selling price, 

All these factors have occasioned 
distilling activity. 


Thmnent increased the excise rate to $6 per 
rsency wartime tax (still in effect) imposed a 
the Federal excise tax alone up to over eight 


local taxes 


America’s fourth major wave of illegal 


ALL THIS ADDS UP TO 


Increasing illegal distilling means that Federal, State, 
are being defrauded of Vast amounts of tax revenue, 

It means that the average taxpayer is being forced to foot the bill for 
which the non-tax-paying producer and consumer are avoiding. 

And, even more important, it means that liquor law enforcement in scores of 
communities js breaking down, und that a host of social problems Which char- 
acterized the prohibition era are again in our midst. 

Indicative of the revenues being lost. Federal excise receipts from distilled 
spirits taxes declined by 25.8 percent between 1946 and 1949 as illegal distilling 
surged upwards. How much of this loss in legal tax-paid consumption occurred 
because of divergence of consumer demand to illegal spirits can never 
the fact remains that this decline in legal sales occurred despite 
of record levels of personal disposable income in this coy 
percent over 1941), and despite the fact that the number of persons of legal 
drinking age increased by 14.7 percent during this period. 

At the end of 1950, despite a mild increase in purchases of legs] spirits follow- 
ing the Korean War, actual consumer buying of legal distilled spirits was stil] 
22 percent below 1946 levels, although disposable consumer income was 32 per- 
cent above 1946 levels, and the number of persons of legal] drinking age 
7 percent above 1946. 

Thus for the fourth time in United States } 
national Dolicy affecting distilled spirits is 
which affect us all. 

The dangers and evils inherent ina thriving 
no means limited to the ability of the 
aS tax-paying citizens, 

Hlegal liquor operators, like any other criminals, operate with a complete lack 
of responsibility to the customer, to society, or to government. 

Much illegal liquor is produced under the world’s most insanitary conditions, 
As will be hoted from the clippings on page 26 [opposite ] 
have been camouflaged by dog kennels, chicken yards, rotting meat and other 
devices. Hogs. rats, and vermin have been found buried in vats of mash. Runs 
of liquor may be made through rusty pipes, 

Bottling is frequently done with utter 
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» illegal Still-mash odors 


disregard for sterilization of used bot- 

tles which may have passed through dump yards, Sarbage cans, and so forth. 

By-the-drink sales in abandoned shacks, gasoline Stations, disreputable pool 

halls and other locales are made without regard to any Sanitation Standards. 

Hlegal retailers have been known to dilute illegal liquor with shellac thinner 
and other poisonous denatured alcohol products, 


Thus illegal] operators knowingly risk both life and limh even of their customers, 


tight and strictly enforced regulations which 
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insure the sanitary, safe, and orderly production and distribution of legal 
spirits, they know no restraints as to the quality of raw materials used in their 
product, as to sanitation, maintenance of an orderly place of business, or as to 
restrictions on sale to minors or unfit persons. 

These are a few of the conditions which the illegal distilling industry is creat- 
ing in our communities. Will it be allowed to spread? 


APPENDIX 


TasLeE I.—Number and daily producing capacity of illegal stills seized by Federal 
Alcohol Tax Unit investigators (exclusive of State and local government 
seizures), fiscal and calendar years 1946-50, inclusive 


Federal illegal still Daily producing 
seizures capacity 


Fiscal Calendar Fiscal | Calendar 
years | years years years 


Gallons Gallons 
1946____- oe , . nt ; 
1946_____- : : seca eh ot Te ei tes ea 6, 461 | 
1947 ent ey Oi er a Pa ae ee 6, 028 
1948 Lek sane : Se eee a 

1948 i Se BS So oe eh cae et a 206, 3 
1949 aoa es As Be 3, bogs vt | 81 ...: 

1949 ste Siicieiteinle Been tog ras | 8, 651 |_..- 240, 45 
1950 . ; an as im 287, 869 


164, 47 


150 


| 
| 
Lins 
| 
j 


| 


1950_. st scl cence te ce he eo ere on ae ee ee ES CRM — 


| -"307, 782 
| | 


Norte.—These data relate only to seizures made by the Federal Alcohol] Tax Unit. They do not include 
seizures made by State and local authorities. 


Source: Prepared by Licensed Beverage Industries, Inc., from data of the Alcohol] Tax Unit, Bureau of 
Internal Revenue, Treasury Department. 


EXHIBIT I. NOTES ON ILLEGAL STILL SEIZURES MADE IN 1950 


These figures consist of Federal still seizures for the fiscal year 1950—the 
only annual period in which State-by-State totals were released—and of calendar 
year 1950 seizures reported by State and local governments. It should be noted 
that the resulting total is highly conservative, since total United States Federal 
seizures for the calendar year were in fact somewhat higher than those for the 
fiscal year. 

It should also be pointed out that Federal seizure totals cover all raids made 
by Federal authorities plus all seizures made with the assistance of State or 
local authorities. 

State seizure totals include only those seizures made independently of the 
Federal Alcohol Tax Unit. Local seizure data, where collected, includes only 
those seizures made by local authorities independently of either State or Federal 
authorities. 

The actual total of illegal still seizures made by county officials in North 
Carolina is undoubtedly much higher than the total of 1,772 stills, reported 
here. The true 1950 total is estimated at a minimum of between 2,600 and 
3,500 units, which in turn would increase the grand total of known Federal, 
State, and local seizures to between 20,410 and 21,366 units, rather than the 
19,644 reported by Licensed Beverage Institute. 

The 1949 still seizure total reported to Licensed Beverage Institute by the 
North Carolina ABC Board from its survey of local enforcement oflicials (who 
are solely responsible for enforcement in such cases in North Carolina) was 
5,496 units. ABC officials estimated last year that about 10 percent of these 
cases had been made with the assistance of Federal agents and were therefore 
reported in Federal totals. Accordingly, Licensed Beverage Institute reported 
the North Carolina total last year as 4,946 units seized independently of Federal 
officials. ; 

Subsequent detailed evaluation of the data obtained from the Board last year 
indicate that this total, with minor exceptions, was substantially correct. 

This year, because the State ABC Board was unable to undertake a second 
study, Licensed Beverage Institute made its own survey of seizures made by 
county officials independently of the Federal Alcohol Tax Unit. 

Replies were received from only 76 out of 100 countries, in contrast to 87 
counties reporting to the ABC Board last year. Moreover, in 11 of the 76 
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counties reporting, local sheriffs who had taken office as of December 1, 1950, 
were unable to obtain records of activities of the previous sheriffs. Thus a 
total of 35 counties did not report, or could not report still seizure totals. 
Many of these counties had still seizure totals of 100 or more units last year. 

If the number of stills seized in these 35 countries is estimated at the average 
number of seizures for those counties reporting in 1950, an additional 816 units 
should be included in 1950 figures, making a total of 2,588 seizures. This 
was the procedure used by the Board last year in estimating seizures for the 
13 counties not reporting. 


If, in turn, the 1949 seizure totals reported by 22 of these 35 counties are 
used as the basis for estimating their seizures for 1950, an additional 1,722 units 
would have been included, making a grand total of 3,494 units. 

Press-clipping data and information gleaned from other sources indicate that 
even this estimate is probably conservative. 


(ae 


TABLE II.—I legal stills seized in 1950 by Federal, State, and local authorities 





Alabama. 
Arizona..._._- 
Arkansas 
California... _- 
Colorado. 
Connecticut 
Delaware 


District of Columbia____ 


Florida. _. 
Georgia 

Idaho 

Illinois 
Indiana 

Iowa 

Kansas. - -- 
Kentucky 
Louisiana 
Maine. 
Maryland 
Massachusetts 
Michigan... 
Minnesota 
Mississippi. - - 
Missouri 
Montana. 
Nebraska 
Nevada... ; 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio ; 
Oklahoma. . 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas... 

Utah . 
Vermont____- 
Virginia 
Washington. - 
West Virginia 
Wisconsin. - . 
Wyoming 


Grand total 


State and 


local 


0 
25 
9 


0 
0 


1, 962 
0 
0 
0 
0 
0 

143 
o 
o 
0 
0 
0 

1 


0 

8) 

0 

0 

0 

36 

0 

0 
11,772 
0 

0 

115 

2 
25 

0 
21,805 
0 

3 523 
0 

0 

0 

510 

0 

49 

a) 

0 


9, 614 


Total 
. | Federal, 
Federal State and 
local 


, 561 | 3, 589 
110 
15 
1 
6 
0 
1 
317 
1, 964 
0 


13 


690 
4 
110 
9 


1 


10, 030 19, 644 


! Local seizures only. North Carolina, Mississippi, Oklahoma, have no central State enforcement 


program. 


2 Including both State seizures made independently of the ATU and local seizures made independently 
of either the ATU or of State officials. 

3’The Tennessee figures shown are seizures by county officials. State ABC seizures are made jointly 
with the ATU, 

Nortr.—Seizures made by Federal authorities with the assistance of State or local officials are reported in 
the Federal total only. 


Source: Prepared by Licensed Beverage Industries, Inc., from data of the Federal Alcohol Tax Unit 
and from data of State and local authorities. 
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EXHIBIT Il. NOTES ON DAILY PRODUCING CAPACITY OF ILLEGAL STILLS 


At a conservative estimate, the aggregate daily producing capacity of the 
known illegal distilling industry ‘in 1950 was 677,179 proof gallons per day. 

This figure is 199,193 gallons more than the average of 477,986 gallons of 
whisky which were produced by the legal industry each day last year; it is 
249,650 gallons more than the daily average of 427,529 gallons of aged whisky 
which the legal industry bottled for sale last year. 

In arriving at this estimate, it should be noted that the figures shown include 
287,869 gallons estimated by the Federal Government as the daily producing 
capacity of the 10,030 stills which its agents seized in fiscal 1950 (in calendar 
1950 the aggregate capacity of stills seized by Federal agents was even greater, 
307,782 gallons to be precise). 

It also includes 209,798 gallons as the capacity of stills seized by State authori- 
ties, independently of the Federal Alcohol Tax Unit during calendar 1950. This 
figure was arrived at by multiplying the average daily producing capacity for 
all stills seized, as reported by State authorities, by the number of stills seized, 
wherever such figures are available. Where average capacity for State seizures 
were not available, capacity has been estimated at the average capacity for the 
Federal ATU supervisory district in which the particular States were located. 

Additionally, the figure includes 179,512 gallons as the capacity of stills seized 
by local authorities independently of either the Federal Alcohol Tax Unit or 
of State enforcement authorities. In the case of Mississippi and Oklahoma, 
data from the individual localities was so scattered that the average capacity for 
the tenth and eleventh ATU supervisory districts in which these States are 
located was used in computing capacity of local seizures. 

In the case of South Carolina, an average reported capacity of 50 gallons per 
day obtained from county authorities and verified as reasonable by State 
authorities was used in the computation. In the case of Tennessee and 
North Carolina, figures representing (1) the average capacity of 33.4 gallons 
for stills taken by Federal and State authorities together in calendar year 1950 and 
(2) the average for the ATU supervisory district were used. 

However, the still capacities reported by local officials in both Tennessee and 
North Carolina are substantially higher than the figures used. Data consid- 
ered reliable from Tennessee counties indicated an average capacity of 62 
gallons; data from North Carolina counties suggested an average capacity of 
GS gallons. 

Similarly the 100-gallon per still average shown by South Carolina for its 
seizures, and the 50-gallon average shown up on county seizures is much higher 
than the Federal 20-gallon average for the supervisory district in which South 
Carolina is located. 

Data obtained from State sources in the Northern States also indicate a sub- 
stantially higher average per still than that shown by Federal authorities. 

Occasionally, the ATU is unable to make an investigation and report on the 
exact capacity of a seized still. This is particularly true where fire, explosion, 
or other circumstances have resulted in the detection of a still—as has hap- 
pened on several occasions in the last year, especially in the North. Where ac- 
curate measurements cannot be made, the ATU does not report a producing 
capacity even though the still enters into the Federal total. Thus it is not 
too surprising to find that still seizures minus capacities are reported by the 
ATU in quite a number of areas. This means, however, that the average 
producing capacity per still is bound to be indicated as lower than it should 
because the produdcing capacity of part of all stills seized is divided by all 
seizures to obtain an average. 
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TABLE III.—Average daily producing capacity for illegal still seized by Federal, 
State, and local authorities, 1950 


[Unless otherwise indicated, capacities are those reported by the Federal Alcohol Tax Unit in the supervisory 
districts in which these States are located} 


Daily produc-| Daily produc- 
ing capacity | ing capacity 
ofaverage still of average still 
seized by seized by 
State author- | local author- 
ities, calendar |ities , calendar 
1950 1950 


Daily produc- 
ing Capacity 
ofaverage still 
seized by 
ATU, fiscal 
1950 


Alabama 
Arkansas 
Florida 
Georgia ‘ 
Kentucky. 
Maryland 
Massachusetts 
Mississippi 
New Jersey. 
New York 
North Carolina 
Oklahoma 
Pennsylvania 
South Carolina 
‘Tennessee 
Texas 

Virginia 

West Virginia_. 


1 No local seizure data obtained by LBI 

* No seizures reported by State authorities indpendently of Federal ATU 

3 Figures supplied by State enforcement authorities. 

* Average capacity per still as reported by local authorities and as substantiated by comments 
authorities. 

§ Federal average for those seizures made jointly in Tennessee by Federal and State authorities 


Source: Prepared by Licensed Beverage Industries, Inc., from data of the Federal Aleohol Tax 
State Enforcement Divisions, and local sheriffs. 
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REVENUE ACT 


OF 1951 


1933 


Exuzisir Ill.—Here are the figures on some typical big illegal stills—Total of 30 
stills listed below had an average daily producing capacity of 20,409 gallons— 
or 680 gallons per still—compared with the over-all U. 8S. Government average 


of 80 gallons 





Location 


Aiken County, 8. C 
Aliquippa, Pa........-- 


Babylon, Long Island, 
Di de 
Boston, Mass. (Norfolk) - 
Bronx, N. Y_---- 
Bullock Creek, 8. C.___- 
Cabarrus, N. C 
Claussen, 8. C ae 
Clayton County, Ga___- 
Crawford County, Ga__.- 
Crestwood, Ky_..-. eS 
Cs Ble Bieencicncusen 
Downington, Pa. (metro- | 
politan Philadelphia 
area). 
Dublin, Pa 


Florence, S. C ae 
Freehold Township, N. J. 
(Asbury Park). 
Haverhill, Mass.......-- 
Hammonton, N. J 
Houston County, Ga 
Knox County, Tenn----- 


Lawrence, Mass.......-- 


Liberty, N. Y-- 
Lincoln County, N. C_..- 


Moundsville, Ala 


Newtonville, N. J 


Somerton, Pa 


Somerset County, N. J_..- 

Washington township, 
N. J. (metropolitan 
New York-New Jersey | 
area). 

Wayne County, N. C 


Westbury, Long Island, | 
N. Zi 





! 500 at 180 proof. 


Size of 
reported 
still 
(daily 
producing 
capacity 
in proof 
gallons) 


1, 440 


1, 050 





Seized by 


ATU and State 
local agents. 

State ABC agents and 
local police. 

ATU. 


ATU and local police 
Mines. 

County sheriff 

\. . 

County sheriff -__- 

"Ro 

U and State agents 

Wace 


AT 
AT 
State ABC agents and 


State police. 
ATU 


State ABC agents and 
State police. 

County sheriff 

ATU and State troopers 


ATU and local police 
State police 


ATU and State agents 
County officers. 


Firemen and ATU 


ATU and State troopers 

ATU, State troopers 
and local sheriffs. 

ATU, State ABC 
agents, and local sher- 
iffs. 

State ABC agents and 
troopers. 


| State liquor control 


board agents and local 
police. 
Bec tide 


MN sisicd cibinen sec 


| ATU and county sheriff_! 


Bee icicksignded uietewen 


and | 





Mar. 


“4 Apr. 


1951 


, 1950 | 


30, 1951 


», 1951 
, 1951 
, 1951 
2, 1951 


31, 1951 


5, 1951 | 


, 1951 


, 1951 


3, 1951 


26, 1951 


31, 1950 


, 1951 
2, 1951 


5, 1951 
3, 1951 
2, 1951 
, 1951 
, 1950 


3, 1951 
, 1951 


, 1951 


16, 1951 


7, 1951 


Source 


Augusta, Ga., Herald. 

Liverpool, Ohio, Review. 

New York World-Tel- 
egram and Sun. 

Boston Post. 

New York News. 

Rock Hill, 8. C., Herald. 


|} Kannapolis, N. C., Press. 


Florence, 8. C., News. 

Atlanta Journal 

Macon Telegraph 

Louisville Courier 
Journal 

Atlantic City Union. 


Philadelphia Inquirer. 


| Easton, Pa. Express. 


Florence, S. C., News. 
Asbury Park Press. 


Haverhill, 
zette. 

Atlantic City Press 

Albany, Ga., Herald. 

Knoxville News-Senti- 
nel. 

Lawrence, Mass., Tri- 
bune. 

New York Times 

Charlotte, N. C., 
server. 

Tuscaloos i, Ala., News. 


Mass., Ga- 


Ob- 


Atlantic City Press. 
Philadelphia Bulletin. 


Newark Star-Ledger. 
Do. 


Goldsboro, N. C., News- 
Argus. 
ATU. 


Senator Byrp. The next witness will be Mr. Feldman. 


STATEMENT OF NORMAN FELDMAN, GENERAL MANAGER, FEDERAL 
WINE & LIQUOR CO. 


Mr. Fretpman. Mr. Chairman and gentlemen, I deeply appreciate 
the opportunity to appear before this distinguished committee. 

My name is Norman Feldman. I am a resident of South Orange, 
N.J. LI operate the Federal Wine & Liquor Co. in Jersey City, N. J., 
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dealers in wholesale wine and liquor. I appear here today as a 
wholesale liquor dealer and also as chairman of the board of the Wine 
and Spirits Wholesalers of America, a national trade association. 

The approximately 470 members of WSWA represent a large ma- 
jority of the substantial wholesale liquor firms domg business in the 
29 free-enterprise States and the District of Columbia. 

We wholesalers play a vital role in the chain of production, dis- 
tribution, sales, and tax collection for distilled spirits. What hurts 
our business also hurts the retailers and, of course, eventually affects 
the tax revenues of the Federal, State, and local governments. 

While I have a personal interest in being heard, I assure you, gen- 
tlemen, that I am very conscious of the pressing revenue problem 
faced by the Congress. I have kept this in mind in analyzing that 
aspect of the Government’s liquor-tax proposal which affects the 
wholesaler. 

It is apparent to anyone that both the House Committee on Ways 
and Means and the Senate Committee on Finance are deeply concerned 
to find every reasonable source of additional revenue without unduly 
hurting the individual citizen, and in particular without hurting 
American business, which, after all, must operate on a sound basis 
and at high speed if necessary taxes are to be obtained. 

Any increase in the Federal tax rate on distilled spirits is bound 
to have a depressing influence on sales of this key revenue-raising 
product. Already growing consumer resistance to high-tax liquor 
since the end of World War II is apparent. While sales of most other 
items of merchandise are up, liquor sales have dropped. 

In estimating the revenue return under the proposed tax increase, 
the Government has made an assumption that is very much open to 
question. It has assumed that Federal tax receipts for the period since 
July 1950 provide an accurate base from which to project estimates 
of future consumption. This is erroneous because it covers the early 
months of the Korean War, when liquor wholesalers and retailers. 
anticipating shortages, stockpiled. A lot of liquor on which the tax 
was paid during this period is still in warehouses and storerooms. 

Any estimate of future consumption based on the Korean period 
tax receipts is incorrect because it does not reflect actual sales to con 
sumers. For the most accurate gage available of consumer purchas 
ing we should look at the sales figures of the monopoly States, which 
reflect the national consumer purchasing pattern. Their figures show 
that from July 1950, through May 19: 51—when Federal excise receipts 
were up 24.7 percent over ‘the previous } vear—actual monopoly State 
sales were up only 12.3 percent. Even that moderate percentage gain 
reflected a substantial amount of stockpiling by consumers and trade 
buyers such as taverns, restaurants, and hotels. 

The present Federal tax of $9 per gallon on legal distilled spirits 
is the highest in our history and has been pegged at an emergency 
war rate since 1941. There is ample reason to believe that the im 
position of any additional tax would accelerate illegal distilling and 
push Federal revenues perilously close to or beyond the point of 
diminishing returns. 

Treasury, witnesses before the House Ways and Means Committee 
and your committee have said frankly that the Government antici- 
pates a falling-off in consumer purchasing of legal distilled spirits if 
the Government proposal for an increased tax is adopted. Treasury 
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spokesmen anticipate a drop of some 6 percent. This estimated decline 
is an understatement. The decline in fact, would be much sharper. 
Experience indicates that a decline in consumption of tax-paid liquor 
is inevitably accompanied by an increase in the sale of tax-evading 
liquor. State and Federal records show that under the present $9 
per gallon tax, illegal distilling has sharply increased in recent years. 
legal still seizures climbed 58 percent from 1946 to 1950. 

President Truman’s economic report, just submitted to Congress, 
contains the following reference to the liquor industry under the head- 
ing “Recent Trends and Their Significance—The ‘Emergence of a 
Defense Economy.” 

I quote from the President's report : 

However, some industries have been operating at less than capacity levels be 
cause of the market situation. Large inventories, and in some cases reduced 
demand, appear to explain recent drops in output in a number of industries, 
notably textiles, shoes, and liquor. 

It would seem to me that no further evidence would be required to 
show that liquor sales have fallen off than the statement of President 
Truman himself. 

The liquor tax is not an anti-inflation tax. Itisarevenuetax. Evi- 
dence pointed out to the House Ways and Means Committee by this 
industry demonstrates that the Federal Government will receive at 

most only a negligible amount of additional revenue but more prob 
ibis substantially less revenue as the increased price of legal distilled 
spirits drives consumer purchasing out of legal liquor channels and 
into illegal avenues. 

The distilled spirits wholesaler today is operating on a profit mar- 
gin that has diminished dangerously in the past 5 years. 

It may come as a surprise to the members of this committee that 
the retail price of distilled spirits in this country has not increased 
since 19453 except by the amount of tax which has been imposed by 
Federal and State Government. 

Senator Tarr. What happened to the price ? 

Mr. FeitpmMan. I beg your pardon ? 

Senator Tarr. Are there figures showing the average price of liquor 
since the $9 tax was imposed / 

Mr. FretpMan. Since the tax was imposed there has been an in- 
crease—in fact, before the $9 tax, in 1943, a year before the present $9 

rate became effective, that became effective April 1, 1944, and the 
industry has not raised its price because we feel that the price today 
is too high for the product that we offer the American consumer. 

The American consumer cannot afford to pay today’s price, so we 
in turn, even though we hewn had the latitude under that period when 
OPA came off and the present period when OPS came on, even though 
during that period there was ample opportunity for wholesalers and 
retailers to raise their price, we did not raise the price. 

Instead we pressed that the Government remember its pledge in 
viving us that $3 additional in 1944 and reduce the tax by $3. 

Senator Tarr. I never understood that to be a pledge. I never 
made any pledge. 

Mr. FetpMan. The word may be a little too strong, Senator. I was 
simply referring to the fact—— 

Senator Tarr. It was imposed as a war tax and never taken off, but 
I do not remember any pledge. 
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What occurs to me is that the average income has increased 25 to 
30 percent, the average income of families and purchasers, since 1943, 
and the price of everything else has gone up. 

Mr. FretpMan. That is true, sir. The price of everything else has 
gone up, as I explained here, 50 percent, but our sales in the distilled- 
spirits industry have been declining since 1946; whereas other com- 
modities have been going up in sales. 

During all this time costs of doing business have mounted steadily— 
labor, rent, transportation, ete. 

The wholesaler has not increased his price to a more realistic level 
because consumer resistance to liquor prices suggested that any in- 
crease would have occasioned an even more pronounced falling-off in 
sales. During the same period of time, however, the cost- of- living 
index—based on consumers’ retail purchases—has moved up 50 per- 
cent. 

That is a figure of the Bureau of Labor Statistics. 

A tax increase would further discourage consumer purchasing, in- 

crease the wholesaler’s cost of doing business, and shrink his profit 
margin even further. 

It is important to bear in mind just how prepayment of an excise 
tax on liquor affects every branch of the industry—distiller, whole- 
saler, retailer alike. The tax must first be advanced by the distiller 
before the whisky is withdrawn from bond for bottling. Then in 
turn it must be prepaid by the wholesaler and then the retailer before 
the consumer who buys it ultimately pays the tax. An average period 
of 6 months passes from the time of withdrawing the w hisky for bot- 
tling until the consumer buys it. Actually, the prepayment of an 
added $1.50-per-gallon tax would amount to a 10-percent additional 
capitalization for all wholesalers. 

From these facts, Mr. Chairman, it appears that any increase in the 
tax on distilled spirits would do more harm than good. Any increase 
in the tax would bring about an increase in bootlegging and all the 
lawlessness that goes with it. Because of this tax-dodging competi- 
tion, together with growing consumer resistance, legal sales would 
fall further and anticipated revenue would not be forthcoming. 

Furthermore, the resulting prohibitive price would deny the prod- 
uct to the average citizen. And lastly, great damage would be in- 
flicted on the leg: al liquor industry. 

For these reasons, we hope that the committee will not adopt the 
proposed increase. 

Senator Byrp. Thank you very much, Mr. Feldman. 

Senator Kerr. Mr. Chairman, at this point I would like to read 
into the record a part of the statement of Mr. Carro]l E. Mealey, Dep- 
uty Commissioner, Aleohol Tax Unit, Bureau of Internal Revenue, 
before the House Ways and Means Committee on Monday, February 
19, 1951, as follows: 

My own views about liquor excises may be stated very simply. Such taxes 
will be reflected in increased prices to consumers who with their expanded pur- 
chasing power will continue to consume a large volume of liquor. Let me make 
one point clear—the liquor industry does not pay these taxes, although they do 
act in some respects as the collecting agency. Liquor price changes following 
every tax increase are sufficient proof that the consumer, not the producer, pays 
these taxes. 

The total cost of liquors to the American public has been variously estimated. 
The Department of Commerce has estimated the liquor bill to be in excess of 
$8 billion a year. I am convinced that with prospective shortages in consumer 
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goods the American public would pay an additional $700 million if the taxes were 


increased as proposed, and that the Federal Government could add that much 
to its tax income. 


Now I understand that there is considerable concern over an anticipated in- 
crease in bootlegging as a result of the proposed $12 rate on distilled spirits. 

Let us not forget that the Government must have revenue and that the tax 
yield can be increased by more than $700 million through the suggested rate 
changes. There is no question but that non-tax-paid liquor competes with tax- 
paid spirits in the low-income market. Consequently, any substantial increase 
in liquor taxes increases the law violator’s competitive margin and furnishes the 
violator an additional incentive to defraud the revenue. 

The non-tax-paid liquor traffic, like all criminal enterprises which have as 
their objective the profit motive, is strictly a police problem. Through effective 
policing and prosecution it can be reduced and controlled and in certain areas 
virtually eliminated. Just how effective the unit’s enforcement effort has been 
in suppressing the non-tax-paid liquor traffic and in increasing and protecting 
the revenue is reflected by the fact that gallons of mash seized at illicit dis- 
tilleries which is the best measure of enforcement progress, decreased from 
21,300,000,000 gallons for the fiscal year 1935 to 4,800,000 gallons for the fiscal 
year 1950, or by 76 percent. 

During the same period of time, tax-paid withdrawals of domestic and im- 


ported spirits increased from 82,558,000 proof gallons to 157 million proof gal- 
lons or by 90 percent. 


This result was accomplished despite an increase in the excise rate on dis- 
tilled spirits from $2 to $9 a proof gallon during the same period of time. 


Senator Byrp. Mr. McGinn. 


STATEMENT OF EMMETT McGINN, REPRESENTING THE NATIONAL 
LICENSED BEVERAGE ASSOCIATION 


Mr. McGinn. My name is Emmett McGinn, representing the Na- 
tional Licensed Beverage Association. 

Mr. Chairman, and gentle men of the committee, I live in Philadel- 
phia, Pa., where I own and operate a retail establishment selling food 
and alcoholic beverages for consumption on the premises. 

My appearance is on behalf of the National Licensed Beverage 
Association, a national trade group of owners of restaurants and 
taverns selling alcoholic beverages. Appended to my statement is a 
list of the local and State associations affiliated with the National 
Licensed Beverage Association. 

I speak for that segment of the alcoholic beverage industry which 
composed of the greatest number of individual licensees, each of whom 
owns and operates his business not as an investment but as a means of 
livelihood for himself and family. It is my purpose to explain the 
effect of increased alcoholic beverage excise taxes upon my business 
and the business of approximately 160,000 licensed retailers who are 
small-business men like myself. 

We are the tax collectors for the Federal Government as regards 
excise taxes on alcoholic beverages. As such, we are in direct contact 
with the taxpayers who are our customers, and we are the first to feel 
the impact of buyer resistance to the taxes. Our margin is small, so 
we must depend on volume sales for our profit. Any threat to this 
volume is a threat to our existence. 

Today, for every dollar taken in, the average well-run restaurant 
or tavern pays out 50 cents for food and beverages, 30 cents for wages 
and 15 cents for such operating costs as rent, repairs, replacement, 
laundry, insurance, business taxes and advertising. The 5 cents that 


is left to us we share with the Federal and State Governments in income 
taxes, 
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Since 1946, our share of the 5 cents, and the Government’s share as 
well, has been threatened by a decreasing volume of sales. This de- 
cline has been recognized by the Federal Government in its regulation 
of our prices, as we are the only industry which has thus far been 
given a price yardstick based upon our food and beverage cost: per 
dollar of sales. 

I would like to cite two principal causes for this decline: First, it 
is consumer resistance to high-taxed beverages. Ounce for ounce, 
alcoholic beverages cost more in an on-premises establishment than 
in one making sales by the package because of our high labor, equip- 
ment overhead cost. The tax-conscious consumer is buying by the 
bottle for home consumption and he is not buying as much of that 
legal liquor as he once did. During the war years, restaurants and 
taverns sold 65 to 70 percent of all distilled spirits, and now we sell 
only 30 to 35 percent. 

The second cause of our decline in sales volume concerns the price 
advantage which has been given to the illegal product. To most 
people, illegal manufacture or moonshining connotes a backwoods 
operation for local consumption. However, to me it means an entirely 
different matter because these operations are taking customers from 
the tavern industry in my city and elsewhere. In my official capacity 
with our association in Philadelphia, I receive requests from members 
to report spe ~ak-e asy oper ations to the police. ‘These requests have 
become so frequent that I asked our police department about the 
volume of such operations. During the first 6 months of this year, our 
police made 532 seizures of iHegal liquor. 

In 17 of those seizures, no arrests were mace because the individuals 
concerned were not apprehended. But in 515 of the seizures, arrests 
varying from 1 to 20 persons were made. These all involved illegal 
retail pouring spots for illegally produced liquor. The newspaper 
articles one reads about still seizures indicate competition for the 
distiller, but these seizures I have mentioned constitute a vicious kind 
of competition for the small retailer who is losing his market because 
of price competition. The current retail price of moonshine in Phila- 
delphia is now $1 a pint. We know that locally there is always a 
ready supply. Last year in a single day, a 1,500-gallon still was 
seized in Philadelphia and a 1,050-gallon still was seized in the out- 
skirts of Pittsburgh. Two weeks ago, a still was seized in the build- 
ing next to the one in which our local association has its offices. 

This situation exists today under the present tax. Any increase in 
the tax could only result in sending more and more people to the 
illegal operator, breeding increased disrespect for the law, and bring- 
ing about a return of all the social evils of prohibition days. 

We ask that the committee, in approaching this excise-tax question, 
remember that while the 160,000 on-premise retailers are tax col- 
lectors, that they are also taxpayers under the Federal income-tax law. 
This is especially significant when you consider that the ‘v also employ 
thousands of taxpayers. In terms of lower returns from this group, 
any additional excise tax will cut deeply into Federal revenues. 

Along with the other segments of the alcoholic-bever rage industry, 
the on-premise retailers would be hit by increased cost of financing 
if the excise taxes were raised. We pay the excise taxes in a lump 
sum through our supplier and reimburse ourselves a penny at a time. 

The result is that the cost of maintaining inventory will be mate- 
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rially increased if taxes are increased. This is easily seen merely by 
looking at the situation which will face the small retailer as regards 
floor-stocks tax. 

Senator Kerr. Would you explain that statement of reimbursing 
yourself a penny at a time? 
~ Mr. McGinn. The date the tax becomes effective, the Federal Gov- 
ernment requires that all holders of tax-paid alcoholic beverages 

Senator Kerr. You mean you pay the tax? 

Mr. McGinn. Yes, sir. 

Senator Kerr. You say you reimburse yourself a penny at a time? 

Mr. McGiyn. As we sell each drink. 

Senator Kerr. How much do you get for each drink ? 

Mr. McGinn. It depends on a number of factors, sir. There are 
various prices from 25 cents to— 

Senator Kerr. What I am curious about is the meaning of the 
statement that you reimburse yourself a penny at a time. 

Mr. McGinn. Well, the increase—— 

Senator Kerr. Does that mean that the tax on a drink is a penny ? 

Mr. McGinn. The actual cost of the tax as it applies to my tavern 
in Pennsylvania would be about 47 cents a bottle, sir. 

Senator Kerr. I am just asking you if the meaning of this is that 
the tax on one drink is a penny ¢ ¢ 

Mr. McGinn. No, sir. The word “penny”’—by that we mean an 
insignificant rate of recovery for the large amounts of money that 
we expend in one lump sum. We have to pay the Government for 
the total amount of the tax due on the increased—if the increase 
goes through. 

Senator Kerr. Then you must get that back from the customer / 

Mr. McGinn. As we sell each drink. By “penny” we do not mean 
that we charge exactly 1 penny per drink. 

Senator Kerr. How many drinks are there in a quart bottle / 

Mr. McGinn. Thirty-two generally, sir. 

Senator Kerr. Thirty-two. And what is the tax you pay on a 
quart bottle ? 

Mr. McGinn. Under this increased tax / 

Senator Kerr. Now. 

Mr. McGinn. Well, it varies by States, sir. 

Senator Kerr. In your State / 

Mr. McGinn. In my State of Pennsylvania? It depends on the 
proof again. Well, take the average. Take 86— 

Senator Kerr. The Federal tax is $2.25 per quart. 

Mr. McGinn. On a hundred proof. 

Senator Kerr. What do you average as your selling price? 

Mr. McGinn. The majority of what I pour is 86.8 

Senator Kerr. Would the tax be less than $2.25 a bottle? 

Mr. McGinn. It would be 86.8 of the $2.25. 

Senator Kerr. Then that would be about $2 a quart, something in 
that neighborhood? 

Mr. McGinn. Yes, sir. 

Senator Kerr. You get 32 drinks out of a quart ? 

Mr. McGinn. Yes, sir. 

Senator Kerr. So that the tax on a drink is about 6 or 7 cents. 

Seven times 32 would be 224. 

86141—51—pt. 3——33 
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Mr. McGinn. Yes, sir; that is right. 
Senator Kerr. So that it would be between 6 and 7 cents? 

Mr. McGinn. Yes, sir. 

Senator Kerr. What do you average getting for that drink? 

Mr. McGinn. Twenty-five and thirty cents. 

Senator Kerr. Twenty-five or thirty cents? 

Mr. McGinn. Yes, sir. 

Senator Kerr. Now, then, if this were increased $1.50 a gallon, that 
would be 37.5 cents a quart, or about a penny a drink? 

Mr. McGinn. As far as the Federal Government is concerned. 

The Pennsylvania State government would then mark it up 48 
percent in addition and add on top of that a 10-percent relief tax. 

Senator Kerr. That would be about a penny and a half, or a penny 
and three quarters additional cost to you. 

Mr. McGinn. Additional cost, sir, that is right. 

Senator Kerr. All right. 

Mr. MoGiyy. Per drink. 

Senator Kerr. All right, sir. 

Go ahead. 

Mr. McGinn. The size of the inventory varies according to the size 
and type of establishment and according to business pattert ns followed 
in various sections of the country. 

But a survey among our members indicates that typical tavern and 
restaurant inventories will be subjected to a floor stocks tax payment 
varying from $500 to $1,300. 

A few can take this payment in their stride, but the great majority 
will be forced to finance the payment of the tax. The higher the tax, 
the higher will be the direct cost of doing business. 

In closing, it is desired to call to the attention of the committee, sec- 
tion 461 (b) of the House bill. 

This is an extremely important provision of the House bill in its 
application to the small-business men in my industry. 

This section would raise the occupational tax from $27.50 to $50— 
an increase of 82 percent. The Ways and Means Committee stated that 
the present rate has made it impractical from an administrative stand- 
point for the Bureau of Internal Revenue to verify the names and 
addresses of persons paying this tax. 

Since the special tax return is now made under the penalties of 
perjury, the committee’s reference to verification in fact means enforce- 
ment. The funds raised by this tax are not earmarked for enforcement 
so it is difficult to find a relation between the amount of the tax and the 
extent of enforcement activity. 

Enforcement is keyed to appropriation and not revenue. We are 
hopeful that the Bureau will see fit to aggressively enforce this occu- 
pee tax because the violators are our unfair competitor s—the 

ootleggers and speakeasys. But there can be no assurance to us in 
this bill that enforcement appropriations will be made. 

It appears to us that the increase of 82 percent would change the 
character of this tax to a revenue measure which it has never been 
up to this time. 

Senator Kerr. That increase from $27.50 to $50, which you men- 
tioned, was that per year? 

Mr. McGinn. Yes, sir; an increase of 82 percent. 
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The amount of the increase cannot be justified by any increase of 
enforcement cost as shown by the fact that the 82-percent increase 
would raise $7 million in revenue which is over one-third of the total 
appropriation of $2014 million which the entire operation of the Al- 
cohol Tax Unit cost last year. 

These two subjects are of vital importance to us. 

We ask that the committee recommend against an increase in 
gallonage eXcise taxes at this time. We believe that the proposed 
increases would boost illegal sales and bring about a return of the 
lawlessness of the twenties, force many on-premise retailers out of 
business, and make our branch of the industry unable to bear its fair 
share of the over-all-tax burden. We also ask that the occupational 
tax be left at its present rate. 

Senator Kerr. All right, Mr. McGinn. Thank you for your ap- 
pearance. 

(The list of affiliates of National Licensed Beverage Association, 
referred to above, is as follows:) 


AFFILIATES OF NATIONAL LICENSED BEVERAGE ASSOCIATION 


Arizona Retail Liquor Dealers’ Association 
Associated Tavern Owners of Brooklyn, Inc. 
Associated Tavern Onvners of Utah, Ine. 

Buckeye Retail Liquor Dealers’ Association 
California Tavern Association 

Cass County Liquor Dealers of Fargo, N. Dak. 
Central and Northern California Tavern Association 
Chicago Tavern Owners’ Association 

Hawkeye National Beverage Association 

Illinois State Retail Liquor Dealers’ Association 
Illinois Tavern Owners’ Association 

Indiana Retail Aleoholic Beverage Association, Inc. 
Maryland State Licensed Beverage Association, Ine. 
Massachusetts Retail Liquor Dealers’ Board of Trade 
Michigan Table-Top Licensees’ Congress 

On-Sale Liquor Dealers of Minneapolis, Inc. 
Minnesota Retail Liquor Dealers’ Association 
Montana Retail Liquor Dealers’ Association 
Nebraska Beer and Liquor Retailers’ Association 
New York State Restaurant Liquor Dealers’ Association 
North Dakota Beverage Dealers Association 
Restaurant Beverage Association of Washington, D. C. 
Rhode Island Retail Liquor Dealers’ Board of Trade 
South Dakota Liquor Dealers’ Association 

Tavern League of Wisconsin, Inc. 

United Tavern Owners of Philadelphia 

United Licensed Beverage Association of New Jersey 
Wisconsin Tavern Keepers’ Association 

Wyoming State Retail Liquor Dealers Association 


Senator Kerr. Mr. Benjamin Josephs. 
All right, Mr. Josephs. 


STATEMENT OF BENJAMIN JOSEPHS, PRESIDENT, NATIONAL 
RETAIL LIQUOR PACKAGE STORES ASSOCIATION 


Mr. Joserus. My name is Benjamin Josephs. I live in Worcester, 
Mass., where I operate a retail liquor package store. 

I appear on behalf of the 44,000 retail liquor package store dealers in 
this country, as president of their trade group, the National Retail 
Liquor Package Stores Association. The members of my association, 
like myself, sell liquor by the bottle. 
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Most of the 44,000 package store licensees in this country whom I 
represent, are small businesses, many of them family operations. They 
rely exclusively on sales of bottled liquor for their livelihood. We 
are just a few, of course, though an important few, of the hundreds 
of thousands of small businesses which make up the strength of this 
country. 

I, as a typical package store owner, am very much concerned over 
the future of my business because of the problems which face me to- 
day. I know that this same concern and these same problems face 
other package-store operators. 

These problems stem almost entirely from the weight of the current 
Federal excise tax on liquor. We are caught on a three-pronged 
fork: 

(1) Shrinking sales. 

(2) Rising costs. 

(3) A very narrow mark-up. 

An unrealistic, uneconomic Federal tax burden, you might say, is 
the handle of this fork. 

My sales are shrinking because the Federal tax has put the price 
of liquor out of the reach of many people. My sales are also shrinking 
because of increased competition from the moonshiner—the illegal op- 
erator—who is underselling me in my own market. 

The incentive to stay in business as a licensed retailer is fast disap- 
pearing because my profit is shrinking along with my sales. It is 
shrinking at a much faster rate becatise my costs have zoomed. At 
the same time I am getting less of a profit because my mark-up has been 
declining since 1942. Since that time the Federal tax has increased 
50 percent, from $6 to $9. 

This tax is Just as much a part of my costs of doing business as my 
phone bills, rent, labor, insurance, and other expenses, including a high 
license fee. I have to borrow the money to pay this tax when I buy 
my goods from the wholesaler and I do not collect it back again until 
I sell the goods to the consumer some time later. 

Senator Kerr. You refer to the shrinking volume of business. When 
did that begin to become apparent ? 

Mr. JosrerHs. Shortly after the $9 tax levy. When the tax went 
to $9. 

Senator Kerr. What date was that / 

Mr. Joserus. I do not have that right here. 

Senator Kerr. You run your business, don’t you ? 

Mr. Joserus. The $9 tax—— 

Senator iXerr. You run your business, don’t you ? 

Mr. Joserpus. Yes, sir. 

Senator Kerr. Tell us when this decrease in business started ? 

Mr. Joserus. I would say it has been falling down the last 2 vears. 

Senator Kerr. The record presented here by Mr. Heymsfeld, gen 
eral counsel and vice president of the Distilled Spirits Institute. 
showed that, for instance, in June 1950, the sales were $121,000,000 
as compared to $107,000,000 in June preceding that period. 

Senator Tarr. The House report says during World War IT and 
immediate postwar years consumption of distilled spirits climbed 
almost continuously in spite of higher liquor taxes and prices reached 
a peak consumption in 1946, and, as I understand it, the consumption 
has fallen off since 1946. 
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Mr: Josernus. Since 1946. 

Senator Kerr. But has it fallen off since 1946? 

Senator Tarr. Yes; it has fallen off since 1946, according to the 
figures. 

Senator Kerr. Now the House report refers to the 1950 consump- 
tion of $190,000,000. 

Senator Tarr. At the time of Korea there was a boost. It declined 
during the postwar years; since the outbreak of hostilities in Korea, 
it has. again increased, and in 1950 consumption was 190,000,000, 
which was higher than any previous year since 1945 and 1946, when 
it reached 230,000,000. 

Senator Kerr. All right. 

Mr. Josepus. ‘1 have to borrow the money to pay this tax, and I must 
pay interest on that money. It is a completely unproductive invest- 
ment because I have paid the tax on my goods before I sell them. I 
have a sizable loss if any of my goods break or are stolen. The Gov- 
ernment does not refund my tax investment if I drop a case of liquor 
and break a few bottles. 

When I first came into the business in 1934 I sold a bottle of blended 
whisky for $2.25. At that time the Federal excise tax was $2 a gallon. 
Today I am forced to ask $4.15 for this same bottle of whisky because 
today the Federal tax is $9 a gallon, 414 times what it was when I first 
went into the business 17 years ago. 

Consumers are not willing to pay current prices for whisky and 
other spirits. Those prices are conditioned by taxes, princip: ally the 
Federal tax, and there is nothing I, as a local retailer, can do about 
reducing them. Every time I sell a bottle of blended whisky to a 
customer for $4.15, he is paying to me $2.18—more than one-half of the 
purchase price—in Federal, State, and local taxes. 

Senator Kerr. Are you talking about a quart or a fifth / 

Mr. Joserus. <A fifth. 

The retailers in this country are on the firing line; we are the im- 
mediate point of contact with the consumer. We know what the 
consumer is thinking and what he is saying because we are talking to 
him. The consumer who used to buy a fifth of whisky every 3 weeks 
now only buys a fifth every month and a half. I ask him why and 
he tells me: “I’m sorry, Ben, but I just can’t afford it.” Or maybe 
he doesn’t come in at all and then I know why: Either he’s been 
priced out of the market completely or else he’s taken up with a most 
dangerous competitor, the illegal operator. I hear the same story 
from the other retailers in my association when I meet them at con- 
ventions or hear from them by mail. 

Senator Tarr. Perhaps he has gone to Alcoholics Anonymous. 

Mr. Joserns. There are not enough to make that much of a dent. 

I understand that 20,000 illegal stills were seized last year. This 
amounts to about one illegal still for each two package stores. That 
shows you how strong is the competitive advantage “enjoyed by the 
illegal operator. 

I have here a stack of telegrams and letters from practically every 
section of the country from package- store retailers. They say the in- 
creased activity of bootleggers which will ensue from higher taxes will 
definitely be the extra straw that will push them into bankrupte: y or 
serious financial trouble. 





1944 REVENUE ACT OF 1951 


At the consumer level, there is a great deal of resentment. Maybe 
some of it isn’t justified, but the feeling is there nevertheless. 

What it boils down to is that the Government has kept boosting the 
tax until only the wealthy can afford this commodity. 

Taxes are forcing ever larger numbers of people to go to bootleggers. 
We have the contradictory ‘situation of having voted to legalize the 
sales of liquor and establish rules for its orderly handling and then 
we see that vote literally nullified by a succession of tax increases 
which remove it from the purchasers’ reach. 

This confuses the thinking of otherwise decent citizens and results 
in an increasing disregard for all laws. You know, gentlemen, there 
is a point where people begin buying the illegal product not just for 
the saving involved but to express their resentment of excessive Gov- 
ernment taxes and restrictions. That point has been passed in the 
case of liquor. 

At the same time, we liquor people feel that we have been unfairly 
discriminated against by the Government. We feel unfair advantage 
has been taken of the fact that liquor is generally considered a com- 
modity separate and apart from all other merchandise and trade. 
During the war a “temporary” tax was imposed with the promise of 
relief from it 6 months after hostilities ceased. We accepted this tem- 
porary tax in the spirit of the war effort, and took no mark-up on it 
despite rising costs, thereby lowering our return. Now, 6 years after 
VJ-day, this t temporary tax is still in effect. Our mark-up has not 
increé sed, Not only has the promise not been kept but now, instead of 
lowering the tax, it is proposed to boost it still higher. 

The Government now wants to raise the tax from $9 to $10.50 a 
me: That would mean that I would have to finance an additional 

tax of $1.50 every time I bought a gallon of liquor. It would mean an 
immediate outlay of a sizable amount of cash to pay for present 
inventory. 

Iam asmall retailer. Laying out the sort of navy required by an 
additional tax would create an unreasonable hardship. It figures 
out to a 16.6-percent increase i in my financing costs. 

But financing a new tax is only one of the retailers’ problems. If 
sales have already fallen off because of the present tax, how much 
further will they fall off if the tax goes up another $1.50 a gallon? 

Before the last tax increase went into effect my mark-up was 33.5 
percent. My mark-up today is 27.5 percent and compares with an 
average mark-up of 34.2 percent for 51 other lines of retail trade. 
An additional tax of 26 cents per bottle would shrink my mark-up 
further to 25.5 percent. Under such circumstances, we could not keep 
our hands above water very long. 

Even the Federal Government, as I understand it, agrees that 
new tax would result in a falling off in sales, among other things. 
That means the State Governments will be getting less revenue in the 
future than they have been getting. How many of them are going 
to try tapping the liquor again in order to make up lost revenues? 
How is the retailer going to survive in this two-way squeeze ? 

In the meantime, the illegal operator has a field day. “He doesn’t 
pay any of these taxes. Iam told that in my State today it is possible 
to buy illegally produced liquor for from $2 to $2.50 a fifth as com- 
pared with the $4.15 a fifth I must charge for the legally tax-paid 
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product. A new tax will spread the competitive advantage even 
wider. 

Senator Kerr. That is about the present situation ? 

Mr. Joserns. That is what I have been informed, sir. 

Senator Kerr. That the fifth of illegally produced liquor is being 
sold to the consumer at from $2 to $2.50 a fifth ? 

Mr. Joserus. That is in my Vicinity, sir. 

Senator Kerr. So any thought th: it the consumer was buying the 
illegal product at the same price for a gallon of it that he pays for « 
half pint of the legal tax-paid product was an error to that extent 
according to your best information, is that right / 

Mr. Joserns. Well, my understanding would be that that $1 a 
gallon would be the cost of manufacture. 

Senator Kerr. I am talking about the cost that the consumer pays 
when he buys, and that is what you are talking about. 

Mr. Joserus. That is right. 

Senator Kerr. Thank you. 

Mr. Joserus. The package retailers in this country do a pretty 
necessary job, even though they are low men on the totem pole. The Vy 
sell to the consumer the distilled spirits produced under Federal super- 
vision by the distiller and distributed by the wholesaler. The Federal 
Government initially collects its tax revenue from the distiller. If 
the retailer doesn’t sell the product because the consumer refuses to 
buy it, the distiller pays less taxes to the Government. 

If the Federal taxes go any further they will cut into the revenue 
potentials at all levels of Government not only through reduced ex- 
cise-tax receipts but through reduced collections from all the other 
taxes which I and other retailers pay—the Federal and State income 
taxes, property taxes, franchise taxes, license fees, and occupational 
taxes, 

Finally, gentlemen, I do not believe that the Federal Government 
would get anywhere near the expected revenue. A tax increase would 
cut legal sales, stimulate consumption of lawless liquor, and do great 
damage to thousands of small businesses. All this would have a very 
depressing effect upon revenue receipts. I hope that the committee 
will not vote any increase in the excise tax on liquor. 

I thank you. 

Senator Kerr. Mr. Josephs, we thank you for your appearance. 

Mr. Joserns. Thank you, sir. 

Senator Kerr. Mr. Eldredge, please. 


STATEMENT OF LAURENCE H. ELDREDGE, CHAIRMAN OF THE 
BOARD OF DIRECTORS OF PENNSYLVANIA ALCOHOLIC BEVER- 
AGE STUDY, INC. 


Mr. Exvprepcr. My name is Laurence H. Eldredge. I live in Bryn 
Mawr, Montgomery County, Pa., and I practice law in Philadelphia. 

I am chairman of the board of directors—without salary—of the 
Pennsylvania Alcoholic Beverage Study, Inc. 

I want to emphasize that I do not and have not at any time directly 
or indirectly represented any brewer or distillery or vintner. 

The Pennsylvania Alcoholic Beverage Study, Inc., is a nonprofit 
corporation. It was organized in 1940 by a group of citizens who had 
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worked for repeal of the eighteenth amendment and who felt a re- 
sponsibility to do their part in seeing that alcoholic beverages are 
made and sold under conditions which serve the public interest. 

Since its formation, Pennsylvania Alcoholic Beverage Study, Inc., 
has been engaged in a continuous and extensive study “of liquor con- 
trol. It has : consistently advocated laws to prevent abuses in the sale 
of liquor. It has consistently favored the vigorous enforcement of the 
liquor laws. The results of its studies in the field of liquor control 
are reflected in a book, Making Repeal Work, written by Randolph 
W. Childs, its executive director and counsel, published in 1947. At- 
tached to this statement is an appendix stating the names and ad- 
dresses and business connections of the officers and directors of the 
organization, together with excerpts from newspaper editorials con- 
cerning its st: nding and reputation. 

The organization has no interest in the liquor business. 

I want to emphasize two points. The first is the unfairness of this 
tax to the consumer and the attitude of mind that unfairness creates 
in him. 

The second, the serious social implications of excessive liquor taxes. 

Liquor taxes are too high right now. A person who buys a bottle 
of blended whisky for $4 is paying 20 times its production cost. Sup- 
pose the proposed rates become effective and a disheartened distiller 
donates—yes, gives away—his bottled stock to the Pennsylvania 
Liquor Control Board in my State, and says, “You pay the taxes and 
sell it. 

The Federal tax on a one-fifth-gallon bottle of 100-proof liquor 
would be $2.40. To this the State would add its mark-up of 48 percent, 
increasing the price to $3.55. 

On top of this the State would add its 10 percent sales tax of 36 
cents, bringing the price of this bottle of liquor up to $3.91, merely for 
the taxes and the mark- -up on them. I doubt that the distiller will be 
quite as disheartened as I have ciouiel so in fact, his costs and profit, 
plus retail mark-ups will also be added to that $3.91, making the total 
cost well over $5, or more than 25 times production cost. 

The illustration involves the sale of a bottle of whisky in Pennsy!- 
vania State stores. Substantially the same price increase would be 
involved if the whisky were sold in any State, whether or not it has 
the so-called monopoly system. 

Under the present tax rates, including State taxes, the man who 
takes a drink is drinking more taxes than he is liquor. Nothing else 
which is purchased carries such a heavy tax load. Even if you con- 
sider liquor to be a luxury it is taxed out of all proportion to other 
luxuries. A person who buys a diamond ring or a mink coat pays a 
20-percent tax on the retail price which is one- _—_ of the total cost. 
But one-half of the cost of a bottle of whisky, or more, under present 
rates, represents Federal and State taxes. 

Senator Kerr. Does it represent a percentage of mark-up which 
the ultimate seller includes in his sale price ? 

Mr. Exupreper. The one-half, I think, represents the actual taxes 
themselves before you get the mark-up on it. 

Senator Kerr. You think it does? 

Mr. Evpreper. Yes; I think it does, because when you add the State 
taxes on to Federal taxes—I say that is pretty exorbitant even on a 
luxury product and way out of line with all other luxury taxes, but 

‘an you really say it is a true luxury ! 
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We know it is used by 65,000,000 persons in the United States. You 
can hardly call something a luxury which is used with some regu- 
larity by a majority of all adult Americans. 

Senator Kerr. If you had to place it in the category of either being 
a luxury or a necessity, in which category would you place it / 

Mr. Expreper. It is like moving pictures, expensive suits, a French 
hat which my wife might buy; a lot of people think it makes life more 
pleasant, and I think the aver age drinking citizen looks upon a cock- 

tail, a highball, a glass of beer, or a glass of wine as one of the normal 
parts of pleasant livi Ing. 

I think a good many “of your colleagues do, and I do, si 

Senator Tarr. I understand that over 50 it is purely sede’ inal, 

Mr. Expreper. I think it has purely medicinal qualities. I will be 
50 next March, and I have anticipated a bit. 

The average person uses them in periods of relaxation and social 
life. 

He thinks that he is entitled to buy them at a fair price. The man 
who buys a glass of beer does not understand why he should be 
subject to still higher taxes while the man who buys a soft drink 
should escape all Federal excise taxation, 

The average man resents the fact that these exorbitant taxes raise 
the price of liquor to a point where only the man of means can afford 
to buy it. He resents prices which only the wealthy can pay. It is 
an unsound tax policy which creates a class of favored customers. 
Such a policy enforces a kind of prohibition on people of moderate 
means, While allowing unlimited supplies to the rich. 

It is significant that even now the excise taxes fall most heavily upon 
the drinker in the lower income group, who buys gin and the cheaper 
brands of whisky. Since the tax is computed on a gallonage basis, he 
pays the same tax as the consumer of high-quality whisky or brandy. 
Thus the percentage of tax to the price of a bottle of liquor falls as 
the price increases. Consequently with high liquor taxes, the average 
citizen cannot buy gin or whisky at a reasonable price. 

The result is that many decent citizens feel that their Government 
is treating them unfairly. 

Some public officials cherish the delusion that the man who wants a 
drink will pay a price which includes any price that the Government 
cares to Impose. 

That attitude is reflected in Deputy Commissioner of Internal 
Revenue Carroll E. Mealey’s statement that : 

If tax-paid spirits are available and the customers have the price, they'll line 
up in front of the liquor stores to get it. 

I challenge that statement. Of course, Mr. Mealey is anxious to 
support the Secretar y of the Treasury. However, even his statement 
is limited to customers who “have the price.” The fact is that most 
people are hard put to find enough money to pay their income taxes 
and pay ordinary living expenses at today’s inflated prices. 

The supposition that consumers of liquor will pay prices for legal 
liquor which they regard as oppressive and unfair is unrealistic. 

Experience shows that when liquor is taxed at prohibitive rates, 
many citizens will patronize a bootlegger. I would recast Mr. 
Mealey’s statement to read : 

If tax-paid spirits are available only at exorbitant prices, many citizens who 


cannot afford to pay these prices will stay away from liquor entirely or line up a 
bootlegger to get it. 
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As long as the law of fermentation continues to operate, the man 
who wants a drink can get it. If the legal price is too high, illicit 
sources will supply what the public wants at a price the public is 
willing to pay. It is quite irrelevant to discuss whether the consumer 
is morally justified in patronizing a bootlegger. Experience proves 
that he will do so rather than pay a price which he considers unfair, 
or rather than give up drinking. 

The fact is that the average citizen does not feel there is anything 
morally wrong in buying liquor as cheaply as he can get it. He looks 
upon a law which says such conduct is unlawful as a silly law, which 
is one reason why national prohibition failed and was repealed. 

That attitude creates a lawless state of mind in otherwise respect- 
able citizens and makes them a ready prey for bootleggers. Other 
witnesses have stated the figures which establish the alarming extent 
of unlawful distilling under the present rate of tax. Bootlegging is 
increasing in the great eastern seaboard cities. The proponents of 
another tax increase admit it will further increase illicit distilling. 
There is something shocking about increasing tax rates on liquor, in 
order to increase Federal rev enues, when the proponents make this 
admission, 

Even the prospect of a large increase of revenue does not justify a 
tax which will break down law enforcement and undermine public 
support of the liquor-tax laws. It is a bad bargain, an immoral 
bargain, which no amount of additional revenue can excuse. 

T know something about the operation of the criminal underworld 
in a large city. When your colleague, Senator Duff, was Governor of 
Pennsylvania, he appointed me special deputy attorney general of 
Pennsylvania to investigate and prosecute the chief magistrate of 
Philadelphia. 

My partner in law gave me a leave of absence, and I gave up my 
private practice for a period to do that public service. 

I had that magistrate indicted on more than 600 separate crimi- 
4 il charges relating to his disposition of gambling and liquor cases. 

I did not convict him, but duri ing that investigation IT learned a lot of 
things Senator Kefauver’s committee has rec ently found out. 

The Philadelphia police are constantly making arrests for the sale 
of bootleg liquor. In 1949 one of Commissioner Mealey’s ATU men 
said publicly that 5,000 gallons of 180-proof illicit alcohol were dis- 
tilled daily in Philadelphia. I believe bootlegging has increased 
since then. This traffic requires the corruption of law-enforcement 
officials. 

In yesterday’s Inquirer there is a front-page story of four differ- 
ent arrests in four different locations involving the sale of untaxed 
liquor; in this morning’s Philadelphia Inquirer there is a two-column 
headline “Two stills raided in north Philadelphia yesterday.” These 
are in addition to the Federal figures, you realize. You cannot have 
this large-scale bootlegging without some corruption of law-enforce- 
ment officials. 

In recent years the criminal underworld has devoted itself prin- 
cipally to the gambling rackets profits. But it hasn’t forgotten the 
liquor profits during prohibition and it is getting back into that field. 
It will go wherever ‘the profits are high enough to justify the risk. 





REVENUE ACT OF 1951 1949 


The conservative Evening Bulletin, Philadelphia, stated in an edi- 
torial on March 3, 1951, entitled “Bootleggers’ Paradise” : 

It is now proposed to raise the Federal tax on distilling from $9 to $12 a gal- 
lon. The Government needs the money. The distiller can pay it. But an in- 
crease of the premium on bootlegging is likely to work great harm. There is 
a disturbing possibility that the tremendous advantage the bootleg producer 
would have over the licensed distiller at the new figure would lure organized 
crime into the bootlegging game on a bigger scale than ever and defy efforts to 
suppress it. 

The only way to prevent future large-scale bootlegging is to keep the 
profit out of it. You cannot prevent it in any other way. During 
prohibition, countless thousands of Federal and State enforcement 
agents tried to.suppress bootlegging and it flourished like a green bay 
tree. We must keep the price , of legal liquor down to a point where 
there will not be enough profit in bootlegging to justify the risks. 

The social implics tions of further increases in excise taxes on liquor 
are serious and of vast importance. I know of no other tax which 
has such serious social implications. That is the second point I want 
to emphasize. It is the principal reason why I have come here. 

The present tax rates have created bad social results. Does this 
committee want to make the situation worse, which is what another 
increase in taxes will do? 

As a lawyer and as a student of government I am deeply concerned 
with the social effects of any resurgence of bootlegging on a large 
scale. Any law which the people resent, and which makes lawbreakers 
of respectable citizens, is a bad law and causes social evil. The pro- 
hibition era was an era of unparalleled lawlessness in this country. 
A large part of our population was openly defiant of laws enacted 
by the Congress. The Volstead Act created in these people and in 
the community a spirit of contempt not only for this one law, but for 
law in general. The worst feature of a bad law is that the lawless 
attitude it engenders toward itself develops into a lawless attitude 
toward other ‘laws, and a feeling of contempt for law-enforcement 
officials. 

It is revolting to recollect that many gangsters and criminals of 
the worst type ac cquired a certain community standing during the pro- 
hibition era and were actually regarded with a sort of admiration. 

That spirit of lawlessness, ‘coupled with the fabulous profits which 
were derived by bootleggers from the unlawful sale of liquor, created 
a situation which was sickening to every thoughtful student of gov- 
ernment. There was wholesale briber y and corruption of policemen, 
district attorneys, and even judges on ‘the bench. It was a condition 
which was a thre: at to everything for which law and order stand. 

We can revive, in consider able degree, all those evils of the prohi- 
bition era by the sole device of making enough money available to 
the bootleggers to bribe and corrupt law- enforcement ‘agents and 
public officials. It is that danger which I fear. It is appalling to 
contemplate the enormous profit which can be realized by criminal 
gangs 1f the proposed tax increases should become effective. We 
want public opinion against the lawbreaker, not for him. We want 
public opinion in favor of law enforcement, not against it. 

The cee must not create in citizens a resentment toward their 
Government and public officials, a belief that it has unfair laws, a 
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belief that lawbreaking is to be viewed tolerantly because of such 
unfairness. 

Our form of government is under attack today in a large part of 
the world. Here at home the Communists continually bore from 
within. If the Government by unfair-tax laws creates recentment 
against itself and develops among the people an attitude of disrespect 
for law and order, the task of preserving our laws and institutions will 
be all the harder. It is high time that the C ongress took cognizance 
of the fact that excessive taxes on liquor can breed many kinds of 
social evil which will weaken our strength in the days that lie ahead 
of us. 

They are days, I fear, which will require our maximum strength 
asa Nation. They will require a united citizenry, proud of its Gov- 
ernment, proud of its laws, proud of its officials, and ready to defend 
its institutions from whatsoever peril the future may hold. 

Senator Kerr. We thank you very much for your appearance. 

The appe sndices to your statement w ill be “ ade a part of the record, 

(The documents referred to above follow : 


OFFICERS AND DIRECTORS 


Laurence H. Eldredge, chairman of the board of directors, is actively practic- 
ing law in Philadelphia and is a senior partner in the law firm of Norris, Lex, 
Hart, & Eldredge. He is adjunct professor of law in Temple University of 
law, lecturer on medical jurisprudence in the University of Pennsylvania 
Medical School, former professor of Law in the University of Pennsylvania Law 
School, and was twice visiting professor of law in Columbia University Law 
School. He is author of Modern Tort Problems. In 1946 the American Law 
Institute appointed him revising reporter for the restatement of the law of torts. 
He is also reporter of the decisions of the Supreme Court and of the Superior 
Court of Pennsylvania; president of the Philadelphia Art Alliance: president 
of Episcopal Hospital, Philadelphia; director and a former president of the 
Better Business Bureau of Philadelphia; and a former special deputy attorney 
general of Pennsylvania. 

W. W. Keen Butcher, president, is a general partner in the Philadelphia firm of 
Butcher & Sherrerd, members of the New York Stock Exchange. He is an 
officer and director of General Waterworks Corp., a director of Missisquoi Corp., 
and vice chairman of the Committee of Seventy. 

Other Philadelphia directors are: K. C. Acton, attorney, director of the Pit- 
eairn Co.; Nicholas Biddle, Jr., insurance; William W. Bodine, Jr., assistant 
cashier, Tradesmens National Bank & Trust Co.; Edward H. Davis, member of 
patent law firm of Synnestvedt & Lechner; Thomas Hart, attorney, former 
president of Episcopal Academy, trustee Lankenau Hospital; Leon J. Ober- 
mayer, member of the law firm of Edmonds, Obermayer & Rebmann, and mem 
ber of the Board of Public Education of the City of Philadelphia; Nathan Pit- 
eairn, The Pitcairn Co.; Raymond Pitcairn, attorney, president of The Pitcairn 
Co. and director of Pittsburgh Plate Glass Co.: Owen Jones Toland, M. D., 
Episcopal Hospital. 

Directors outside Philadelphia are G. d’A. Belin, Scranton, president of FE. I. 
du Pont de Nemours & Co. of Pennsylvania, Thomas P. Dunn, attorney, Howard 
M. Fish, president of American Sterilizer Co., and Elmer Hess, M. D., physician 
and surgeon, former president of Pennsylvania Medical Society, all of Erie; 
Alexander P. Lindsay, member of the law firm of Sherriff, Lindsay, Weiss & 
McGinnis, and C. McK. Lynch, broker, member of the firm of Moore, Leonard & 
Lynch, both of Pittsburgh; Donald Markle, Jeddo, president of Markle Corp. 
and Jeddo Highland Coal Co., Federico F. Mauck, Norristown, attorney, member 
of the law firm of Wright, Mauck, Hawes & Spencer; Hon. Thomas W. Phillips, 
Jr., Butler, former Congressman and Republican gubernatorial candidate in the 
1930 primary. 

The organization’s executive director and counsel is Randolph W. Childs, 
Philadelphia, a former member of the board of governors and former secretary 
of the Philadelphia Bar Association, member of the law firm of Adams, Childs, 
McKaig & Lukens, author of Making Repeal Work. 

Richard E. Prevail is assistant to the executive director. 
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PRESS COMMENTS 

Pittsburgh Press, February 10, 1948: 

“Pennsylvania Alcoholic Beverage Study, Inc., probably has the soundest and 
most useful ideas and criticisms of the liquor system, year in and year out, of 
anybody concerned with this problem.” 

Pittsburgh Press, December 27, 1948: 

“Alcoholic Beverage Study, Inc., is a nonprofit, nonpartisan, nonofficial or- 
ganization of citizens interested in keeping the liquor traffic Clean.” 

The Evening Bulletin, Philadelphia, February 6, 1951: 

“The Alcoholic Beverage Study is an association of public-spirited citizens 
who keep a vigilant eye on enforcement of liquor control.” 

The Sunday Bulletin, Philadelphia, June 24, 1951: 

“The Pennsylvania Alcoholic Beverage Study is a privately supported organ- 
ization which serves a commendable public purpose in keeping an eye on the 
operation of liquor control in the Commonwealth. 

“It has no discernible partisan objectives. It has been a useful critic of 
errors in administration and a forthright champion of rigid law enforcement.’ 

Pittsburgh Press, May 16, 1948: 

“The Man Who Watches the Liquor Business: Mr. Eldredge, in an accurate 
sense, is a public-spirited citizen. What he does in the public interest, as he 
sees it, he does solely for that reason—plus, probably, the satisfaction of trying 
to do something constructive. He gets no other fees for his trouble. His best 
known activity, aside from the practice of law, is Pennsylvania Alcoholic Bev- 
erage Study, Inc.” 


Senator Kerr. Mr. Harry L. Lourie. 


STATEMENT OF HARRY L. LOURIE, EXECUTIVE VICE PRESIDENT, 


NATIONAL ASSOCIATION OF ALCOHOLIC BEVERAGE IMPORTERS, 
INC., WASHINGTON, D. C. 


Mr. Lourte. Mr, Chairman and members of the committee, my name 
is Harry L. Lourie. I am executive vice president of the National 
Association of Alcoholic Beverage Importers, Inc., 700 National Press 
Building, Washington, D. C. 

The association is a membership, nonprofit organization, organized 
under the laws of the State of New York. Our members, we estimate, 
bring to the United States more than 80 percent of all the imported 
alcoholic beverages taxpaid for sale in our country. 

At the hearings held by the Committee on Ways and Means on 
excise taxes on alcoholic beverages on March 12, 1951, I presented a 
statement in behalf of importers of alcoholic beverages which sum- 
marized the special position of importers of alcoholic beverages in our 
national ec onomy. 

Iam attaching a copy of that statement for the benefit and informa- 
tion of members of the Senate Finance Committee. 

At this time, I desire not only to reiterate the facts presented at the 
hearings before the Committee on Ways and Means, but to add some 
material supplementing that statement. 

Imported alcoholic beverages represent a small portion of the total 
business devoted to the production and distribution of all types and 
kinds of wines, spirits, and beers. The general economic problems of 
the entire industry just as much the concern of importers of alco- 
holic beverages as of the distilling and wine trades. The relationships 
may be summarized as follows: 

(1) All imported alcoholic beverages pay the same internal revenue 
taxes as are applied to like and similar domestic alcoholic beverages. 

Senator Kerr. Mr. Lourie, there has been the suggestion that the 
tax should be on a percentage basis. The average price of imported 
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whiskies is higher than the price on those produced domestically, 
isn’t it? 

Mr. Lourrm. It is partly higher because we pay a tariff on all im- 
ported products, not only on the beverage, but on the container. 

The price we are paying for Scotch whisky today is no higher than 
the price in 1930 and 1934. 

Senator Kerr. What about the price with reference to the cost of 
domestically distilled and sold whiskies? 

Mr. Lourre. At the present time I can only quote the prices in what 
we call the fair trade market like New York. 

Senator Kerr. Do you know whether or not you pay an average 
amount which is higher on the imported whisky than on the average 
whisky in this country ? 

Mr. Lourie. The present price in Scotland runs about $12 per 
case. 

That is the price f. o. b. Scotland. To that we add the cost of 
freight, ocean insurance, and the Federal taxes, which I thought I 
would cover later on in the statement. 

Senator Kerr. Go right ahead. 

Mr. Lourie. (2) All imported alcoholic beverages are distributed 
through wholesale and retail distributors in the same manner as is 
used for the distribution of domestic wines and spirits. 

(3) Wholesalers and retailers, restaurants and hotels, all distrib- 
ute both domestic and imported alcoholic beverages. 

(4) The general economic conditions of our country have the same 
general effect on the production, importation, and sale of all alcoholic 

everages. 

(5) The laws and regulations of the United States Government and 
the various States apply equally to all alcoholic beverages whether 
of domestic or foreign origin. 

(6) The success or failure of the import branch of the industry de- 
pends on the same important factor which determines success or 
failure for producers and distributors of domestic alcoholic bever- 
ages—the ability to provide the ultimate consumer with a first-class 
product at a reasonable price. 

(7) The only tax difference in the case of imported alcoholic bev- 
erages is that all imports pay a tariff on the particular alcoholic 
beverages and its container—if imported in glass bottles—in addition 
to the excise tax provided for like and similar domestic items. 

Senator Tarr. What does that tariff amount to? 

Mr. Lourte. The tariff at the present time is $1.50 per gallon on 
Scotch. 

Senator Tarr. $1.50? 

Mr. Lourie. $1.50. 

The tariff varies a little. In the case of brandies, cordials, and 
liquors, it is $1.25, and in the case of champagnes it is $1.50. 

In the case of certain imported wines it is different. 

Senator Frear. That is a domestic gallon or an imperial gallon? 

Mr. Lourre. That is a United States gallon. 

This association realizes that despite the important role played 
by imported alcoholic beverages in aiding the rehabilitation of West- 
ern European countries and the British Isles in bring about economic 
recovery, imported alcoholic beverages cannot be singled out for pref- 
erential treatment for excise taxes. Whatever decision is made for 
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the rate of excise tax on spirits, wines, and beers will result in the 
application of identical taxes to all such products regardless of origin. 

For that reason, this association respectfully requests that ‘the 
aoe Finance Committee in its deliberations give careful consid- 

ration to the following points which we believe summarize the difli- 
cu cult position of the entire wine and spirit trade. 

(1) Prior to 1944, the internal revenue taxes on distilled spirits 
had been progressively i increased from $1.10 per proof gallon to $6.60. 

In April 1944, a war emergency increase was imposed of $3 addi- 
tional tax making a total of $9 per gallon. This additional tax was 

earmarked to be removed when the President of the United States 
nppdaead the cessation of hostilities. The intention of the Congress 
to have the additional tax of $3 treated as a temporary emergency 
tax was confirmed not only in the report filed by the Senate Finance 
Committee at the time, but also by the action taken at a later date 
by the Congress when it adopted a law setting up the machinery to 
be put into motion when the President procl: 1imed the end of the war 
and the emergency tax was removed. The particular law in question 
provided for a refund of the equivalent of the $3 tax on all tax-paid 
spirits in the possession of distillers, wholesalers, and retail 
distributors. 

(2) The alcoholic beverage industry has been a favorite source of 
revenue for our Federal and State Governments under both peacetime 
and wartime conditions. ‘The recommendations of the Secretary of 
the Treasury with respect to increasing excise taxes on distilled spirits 
were accompanied by an explanation indicating that the Treasury 
Department felt that there would be a decline of approximately 12 
percent in the consumption of legal distilled spirits if the tax should 
be increased from $9 to $12 per proof gallon. The Treasury De- 
partment failed to explain exactly what a decline in consumption 
of a percent would mean to the national economy. 

The State and local revenues from alcoholic beverages in the 
cohen year of 1949 amounted to $686,000,000 for the States and 
$69,000,000 for local authorities. A decline of consumption of 12 per- 
cent would result in financial embarrassment for many of the State 
and local authorities, since there has been a great deal of reliance on 
the revenue obtained from alcoholic beverages by States, cities, and 
counties, for the raising of funds needed for general purposes. 

If the States and the local authorities attempt to offset the decline 
in their revenues by further increases in their local taxes, a tax spiral 
will be set up which ultimately would defeat in major portion the 
objective of raising substantial revenues for Federal, State, and local 
governments. 

(4) The Treasury Department has not particularly emphasized 
the tremendous growth in illicit distilling and distribution which has 
occurred since the end of the war. That there has been an enormous 
development in such illicit distilling and distribution is recognized 
by State and Federal authorities and is definitely confirmed by the 
reports of seizures of stills issued by the Alcohol Tax Unit, of the 
United States Bureau of Internal Revenue, as well as by the various 
States. 

Senator Tarr. Do you find any increase in illegal importation ? 

Mr. Lourtn. We have no record of any seizures of any illegally 
imported alcoholic beverages since 1935, if my memory serves me 
correctly. ' 
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Senator Tarr. During prohibition days they were certainly very 
numerous. 

Mr. Lourre. Very numerous. 

The Deputy Commissioner of the Alcohol Tax Unit reported that 
in the fiscal year ended June 30, 1948, his department had seized 
5,654 stills, 46,380 wine gallons of non-tax-paid distilled spirits, and 
1,700,000 wine gallons of mash. In the fiscal year ended June 30, 
1950, the Commissioner reports that the Alcohol Tax Unit had seized 
10,030 stills, 140,000 wine gallons of non-tax-paid distilled spirits 
and 4,892,000 wine gallons of mash. 

In addition, it is estimated that the seizures of illicit stills made 
by the individual States during the same period amounted to ap- 
proximately 8,000 stills. Thus, in the fiscal year ended June 30, 
1950, approximately 18,000 illicit stills were sized. 

There appears to be sufficient information to indicate that the 
illicit operators are not local in the main, but rather that there has 
been recreated an illicit industry comparable in volume to that which 
existed during the prohibition era. There has been an increase in 
the number of stills with large capacity in and near important 
metropolitan areas. No figures are available to indicate the total 
volume of illicit distilled spirits produced and distributed by illegal 
operators and the total revenue which Federal, State, and local 
authorities lost. 

A common-sense yardstick may be applied. If we presume that 
the lowest capacity of an illicit still is 100 gallons a day, then the 
18,000 stills estimated to have been seized in the fiscal year ended 
June 30, 1950, would represent a day’s output of approximately 
1,800,000 gallons, which would mean a loss to the Federal Govern- 
ment if these stills operated for only 1 day of $16,000,000. 

We know that an illicit still operates for more than 1 day before it 
is seized. We know from Alcohol Tax Unit report that the average 
capacity of the still seized is more than 100 gallons. We also know 
from the statistics issued by the Alcohol Tax Unit that despite the 
large numbers of stills which have been seized since 1945, increas- 
ing numbers are still being located and seized. Evidently there 
has been a tremendous loss to Federal, State, and local governments 
because the existing tax is so high as to make it possible for illegal 
operators to engage in illicit production at a profit despite the large 
number of stills seized by Federal and State authorities. 

(5) The solution to the illicit industry does not rest solely with 
increased enforcement and increasing the number of enforcement of- 
ficials. The heart of the solution must depend on removing the tax 
incentive which already exists under the $9 tax and which certainly 
would be greatly stimulated if the tax on distilled spirits increases 
further. 

In the statement made before the Committee on Ways and Means, 
we pointed out that based on the price paid by the importers in Scot- 
land for Scotch whisky, the effective rate of the combined internal 
revenue taxes and tariffs amounted to 181 percent during the cal 
endar year of 1950, and for Canadian whisky amounted to 188 percent 
of the price paid in Canada. 

We also pointed out the important role imported wines and spirits 
played in the creation of dollars needed by countries such as England, 
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France, Italy, and to a much smaller extent, Germany, for the pur- 
pose of supplies in the U nited States. 

Our international trade in these commodities may be maintained 
only if prices the consumer pays are reasonable. The impact of the 
present taxes on Scotch whisky, for example, amounts to $25.20 per 
standard case of 12 four-fifth quarts. This is the equivalent of $2.70 
per bottle and does not include any of the State taxes. 

The only change in price to consumers since 1939 for Scotch whisky 
has come mainly ‘from increased internal revenue taxes, although there 
has been a slight increase in ocean freight rate charges. 

Our position may be summarized as follows: 

We feel that if the sole objective of the Federal Government is the 
obtaining of revenue, then the wine and spirit trade should not be 
called on again for the collection of increased taxes. In the calendar 
vear of 1950 the Federal Government received from alcohol taxes 
S?.419.000,000, 

The alcoholic beverage industry made the largest contribution of 
any industry and was exceeded only by corporation and individual 
income taxes. If the objective of heavy taxes on the alcoholic bev- 
erage trade is to reduce consumption, we feel that such an objective 
will never be attained, since it will only result in increasing illicit 
operations. It is our belief that where a national emergency exists, 
the tax base should not be restricted to a few selected industries which 
have been determined as excellent sources of revenue, but that the 
problem of financing a national emergency should be solved by widen- 
ing the application of taxes of all sorts and types, so as to include, 
as far as possible, all of the people in the United States, rather than 
those persons who are engaged in special or specific trades. 

It is estimated that approximately 2,000,000 people are directly or 
indirectly working in the alcoholic beverage industry. It is known 
that all of the companies, whether they are large distillers, or small 
local retail package stores, pay corporation and income taxes to the 
Federal Government as well as their State business taxes. 

If an increase in the present taxes is adopted by Congress and there 
results the anticipated decline in the consumption of legal spirits, 
there also will be the additional result of reduced corporation and 
individual income taxes from the persons engaged in the industry. 

It is our view that the present taxes are much too high and that 
Congress should consider carrying out the provisions in the Revenue 
Act of 1943 when it declared definite ly that the increased taxes were 
emergency taxes to be removed when hostilities ceased. 

Senator Kerr. Mr. Lourie, we thank you. The appendix to your 
statement will be made a part of the record. 

Mr. Lourtr. Thank you. 

(The appendix referred to is as follows :) 





STATEMENT OF Harry L. Lourie, Executive Vick PRESIDENT, NATIONAL ASSOCTA 


rION OF ALCOHOLIC BEVERAGE IMPORTERS, INC., BEFORE COMMITTEE ON WAYS AND 
MEANS 


Mr. Chairman and members of the committee, my name is Harry L. Lourie. 
I am executive vice president of the National Association of Alcoholic Beverage 
Importers, Inc., 700 National Press Building, Washington, D.C. The association 
is a membership, nonprofit organization organized under the laws of the State 
of New York. Our members, we estimate, bring to the United States more than 
SO percent of all the imported alcoholic beverages tax-paid for sale in our country. 
86141—51—pt. 3 34 
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Imported alcoholic beverages, in addition to paying the tariff rdtes set forth 
in the Tariff Act of 1930, pay the same internal revenue taxes as are paid by 
like and similar domestic articles. It, therefore, follows that since in addition 
to the taxes which are imposed by the Revenue Act of 1948, we pay rates of 
tariff, the taxes collected on imported alcoholic beverages by the United States 
Government are decidedly greater per unit than is true in the case of similar 
domestic items, 

Prior to the adoption of the Revenue Act of 1917, imported distilled spirits 
paid a tariff of $2.60 per gallon, but paid no internal revenue tax. The Revenue 
Act of 1917 was a First World War measure and carried a provision for the 
collection of existing internal revenue taxes on all imported alcoholic beverages. 

When prohibition was repealed in December 1933 the rates of duties provided 
for in the Tariff Act of 1930 were identical with those carried in the Tariff Act 
of 1922. The rates were extraordinarily high because at the time of the enact- 
ment of the Tariff Act of 1922 prohibition was in effect in the United States. 
There was no import industry for alcoholic beverages and the small amounts 
which came here, and were permitted entry into the United State for consump- 
tion, were to fill prescriptions issued by doctors. As a result, the tariff rates 
were set at extraordinarily high figures. 

Under the various trade agreements, these high tariffs have, for many of the 
imported wines and spirits, been reduced. At the present time the tariff on 
imported whiskies is $1.50 per gallon. In addition, the excise tax of $9 is 
also collected. 

It is our view that in considering the rate of tax to be imposed on alcoholic 
beverages it is not possible to reach a final figure without studying basic facts 
and without determining not only possible revenue but also the effects on the 
industry. 

The trade agreement program recognized the necessity of developing mutual 
trade between the United States and other countries since only through mutual 
trade, moving as freely as possible, with a minimum of impediments, could the 
United States hope to maintain a reasonable export trade. 

The end of the last war brought home forcibly to our country the important 
stake it had in the building of sound economic systems in Western European 
countries as well as in the United Kingdom. The Marshall plan was adopted for 
that purpose. The import trade in alcoholic beverages is of decided value to the 
British, Canadian, French, and Italian Governments in creating dollar credits 
to be employed in the purchase of needed materials in the United States. We 
believe that the proposed tax on distilled spirits should be scrutinized carefully 
by the committee in order to determine what effect the adoption of the tax might 
have on the dollar accounts of the countries which have found in the exports of 
their special distilled spirits a quick and immediate source for establishing dollar 
credits in the United States. 

Our position may be summarized in the following points: 

(1) The proposed tax of $12 per gallon on distilled spirits will mean in the 
case-of imported whiskies such as Scotch and Canadian whiskies a Federal tax 
of $32.40 per standard case of 12 44-quart bottles, as compared with the existing 
tax of $25.20. It is our view that the proposed tax is extraordinary in its nature. 
It amounts to $2.70 per bottle and, of course, does not include State taxes. The 
extraordinary amount of the proposed tax may be visualized by the committee 
if it can imagine a situation whereby importers could buy Scotch or Canadian 
whisky for nothing, bring it to the United States for nothing, and offer it to 
wholesale distributors at the exact amount of the tax of $382.40 per case. Allow- 
ing a wholesaler his usual gross margin and the retailer in turn his usual gross 
margin, it would mean a retail price of $49.68 per case or $4.14 per bottle without 
including State taxes. Remember that this figure is based on the proposed Fed- 
eral tax and does not include anything for the cost of the whisky, the cost of 
transportation, insurance, the cost of operating an importer’s establishment, the 
cost of moving the goods from the port of entry to consuming centers in the 
United States, the cost of making sales, ete. 

(2) The United States Treasury Department has been the principal beneficiary 
of the import trade, and the amounts the Treasury has received are far in excess 
of the dollars paid various foreign producers. For example, in the calendar year 
of 1950 there was tax-paid in the United States Scotch whisky valued in Scotland 
at $56,231,000. The United States Government collected in taxes, at the rate now 
existing, $101,535,000. You will thus note that the rate of tax was 181 percent 
of the price paid by the importers. 
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In 1950 the Canadian whisky tax-paid in the United States was valued in 
Canada at $31,112,000. The United States Government collected on this Cana- 
dian whisky a tax of $58,632,000, or at a rate of 188 percent of the price paid in 
Canada by the import trade. 

These figures demonstrate that the benefits our country has sought to make 
available to the United Kingdom and Canada through trade agreements have 
also resulted in a large return to our own Government greatly in excess of the 
dollars paid by importers for the particular whiskies. 

(3) Will the imposition of the proposed $12 tax have any serious effects? 

We believe that there is bound to be a decline in the consumption of these 
items in the United States. Thus, although the United States Government may 
receive revenue equal to or perhaps greater than under present conditions, 
there is little doubt that the dollars received by the foreign governments will 
fall decidedly. It is, for example, possible for the consumption of Scotch whisky 
in the United States to decline 25 percent without any drop in the tax receipts 
shown at the $9 rate. However, a decline in the consumption of Scotch whisky 
of 25 percent would mean a very sharp drop in the dollars the British Govern- 
ment would have available for expenditures in the United States. 

What will the effect be on the 250,000 retail establishments which sell to con- 
sumers alcoholic beverages by the bottle or by the drink? 

Here is a group of small-business men, small retailers operating under limited 
capital and under limited credit facilities. An increase in the tax on Scotch or 
Canadian whisky from $25.20 to $32.40 per case will result in a serious financial 
burden for these smail companies. 

Under the system employed in collecting the tax, the goods handled by these 
retailers have all been tax-paid in advance of sales to consumers. In other words, 
the industry pays the Federal taxes to the Treasury Department and then 
proceeds to collect the taxes from the consumers. Every one of these small 
companies must have sufficient financial resources to enable this advance tax 
payment. For that reason, the position of these operators should be given most 
careful consideration. They are not in the same position as other retailers 
handling jewelry, luggage, furs, or cosmetics. Those retailers advance no taxes 
to the Government, but at the time of sale collect a 20 percent tax from the 
buyer. When you consider the enormous portion the Federal tax represents of 
the price paid by the retailer for the alcoholic beverages he sells to consumers, 
you will realize that his financial problem is not easy to solve. Here again, we 
are not including the State taxes which, of course, the retailer also has to ad- 
vance. 

Ever since 1946, the volume of business done by the average retail package 
store has declined. We are advised that the economic position of the small 
neighborhood tavernkeeper has been sharply impaired since 1946. There is 
nothing mysterious about the application of the Federal taxes on alcoholic 
beverages and who pays the taxes. Although they are paid for in advance of 
sale, ultimately the taxes are paid by the consumer. It is reasonable to assume 
that if the sale of distilled spirits declined so sharply under the existing tax 
system since 1946, increasing the tax from $9 to $12 will certainly not act as 
an incentive, but will result in a further decline. To the retail business enter- 
prise in our field, the proposed tax represents a definite possibility of not only 
financial difficulties in handling the tax, but in a sharp decline in actual volume of 
business coming at a time when all costs of operation have been going up. 

We feel that the most careful consideration should be given to the retailers’ 
position and to the danger of bankruptcy to many of these small-business men. 

What of the States? 

All of the States receive considerable revenue from the alcoholic beverage 
industry, principally through gallonage taxes and, for some States, through the 
adoption of State store systems. If the increased tax should result in a drop 
in consumption, as is anticipated, the revenue receipts of the States will be 
impaired. The tax history of this industry indicates that whenever States have 
found a drop in revenue, they also consider an increase in tax. 
after the sharp decline in consumption which came in 1947. 

(4) We feel that the alcoholic beverage industry should not be turned to again 
for increased taxes. We recognize the needs of our Government. We are willing 
to pay our share. There must be a limit to the amount of taxes which may 
be collected from any one industry. Some members of the committee may recall 
that when the emergency taxes of 1940 were being considered, we recommended 
that the excise taxes be left unchanged and that a consumers’ 
collected at the time of sale. 


That happened 


sales tax be 
We renewed this recommendation at the hearings 
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held in 1941. We feel that such a tax on a percentage basis would be flexible in 
nature, since it could be increased or decreased in accordance with the Govern- 
ment’s needs and would avoid imposing on the industry, especially on the 250,000 
small retailers, the heavy burden of financing in advance the excise taxes 
collected on alcoholic beverages. We feel that serious consideration should be 
given to our views that the tax burden now carried by the alcoholic beverage 
trade should not be increased. 


Senator Kerr. Mr. Sweet is our next witness. 


STATEMENT OF FRED SWEET, REPRESENTING HOTEL AND 
RESTAURANT EMPLOYEES AND BARTENDERS INTERNATIONAL 
UNION, AFL 


Mr. Sweer. Mr. Chairman, if you will permit me, I should like to 
reduce my statement a little bit in order to save your time. 

Senator Kerr. That is all right. You have the time allotted you, 
and we shall be glad to stay here for that time and listen to you. 

Mr. Sweer. My name is Fred Sweet, of Cincinnati, Ohio. = L appear 
here on behalf of Mr. Miller. 

Our union wishes to briefly give our views on certain proposals 

H. R. 4473 for increasing the revenues of the Federal Govern- 
ment, 

We shall confine our comments to a single, narrow concern—the 
impact of the proposed new levies on the lives and fortunes of the 
2,000,000 men and women employed in the Nation’s hotels, restaurants, 
and taverns. 

We have in mind three basic points : 

(1) To increase taxes on alcoholic beverages is to put on the street 
thousands of workers employed in our industry. 

You will understand that our jobs are, to an extraordinary degree, 
dependent upon the legal sale, in licensed premises, of freely avail- 
able, popular-priced beer, wine, and spirits. 

For example, bar receipts in the Nation’s hotels currently amount 
to 17.7 percent of their total sales. The ratio of bar income to the 
total sales of licensed restaurants is a good deal higher. And you 
know that most businesses, especially the small, close-margin opera- 
tions common in our industry, one dollar in eight is more than the 
difference between solvency and the arrival of the sheriff with a brand 
new lock. 

Since so important a part of the receipts of the places where we 
work derives from the bar, and since price rises tend to cut down 
buying, it follows that any increase in the prices of these beverages 
will tend to reduce the need for our services. 

Already the entertainment side of our industry has found it neces 
sary to lay off kitchen and dining-room workers by the thousands, 
in many cases shutting up shop, as the public rebelled against the 
20-percent tariff on might-club checks. We know that the public 
will stop coming as often to our places of work if new taxes are 
added. 

Nor are we concerned alone about the direct threat of these tax 
proposals to our jobs. There is the additional threat to all of us 
as consumers. The figures show that the United States market for 
alcoholic beverages runs to some 65,000,000 adult Americans, of whom 
SO percent are wage earners. 
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Senator Kerr. How many adult Americans are there? 

Mr. Sweer. There are 150,000,000 Americans and I can’t take my 
family as typical because I have four children. 

Senator Tarr. You can’t find it that way. Roughly speaking, it is 
about 63 percent, I think. 

Mr. Sweer. 63 percent. 

Well. 63 percent of these adults—there are a good deal more than 
65,000,000 adult Americans. 

Senator Kerr. I wondered if you had that figure. 

Mr. Sweet. I do not have the figure on the tip of my tongue. 

What will these millions do when you have taxed out of reach the 
legal bottle of beer, or the friendly dram, available through supervised, 
licensed, taxpaymg channels / 

The overworked men of the Aleohol Tax Unit over at the Treasury 
know full well what many are doing even now, for the ATU men are 
out on the firing line, trying to contain the burgeoning bootleg business 
which has moved from the tall timber and the mountain creeks into 
the metropolitan markets. These men know that the history of the 
twenties is already repeating itself as the public seeks out the cheaper, 
tax-free product of the illegal producer through channels which have 
no supervision but the tommygun. 

Our second point is this: To add excise taxes on any consumer goods 
including alcoholic beverages, and at the same time to clap another 
levy on the fi amily earnings of these workers already caught between 
the millstones of frozen wages and rising prices, is to compound their 
misery in the way quite out of keeping with the traditional United 
States tax policy of seeking revenues from those most able to pay. 

An excise tax is a sales tax. It is quite like the retail sales tax 
imposed in my own State, except that excise taxes are generally figured 
in the merchant’s cost when he calculates his mark-up, so that we find 
ourselves paying not only the higher taxes but an added sum to boot. 

To find such increases in a tax bill which includes as well a plan to 
take another big bite from the take-home pay of the low-wage earner 
is a shocking blow. It is shocking because, by using the method of 
multiple taxation, it reveals that the Congress is being taken i n by 
the bland theory that the way out of our troubles is to “drain off excess 
purchasing power” by pumping dry the purses of the poor. 

There is an old adage about taxing that some people think has prac- 
tical content. “Pluck the goose,” says this old saw, “that squawks 
the least.” 

But the adage offers no formula for where you turn when the bird 
is picked so clean that you have killed the goose that lays the golden 
eggs. 

You are killing the goose when you pile still more taxes on the most 
heavily burdened commodities in our economy, alcoholic beverages. 

You are performing the same short- sighted operation when you say 
to a worker in these low brackets, “We are going to raise your in- 
come taxes. Then we are going to hike the tariff on your kitchen 
clock, your electric iron, your radio, and your beer. Weare doing this 
for your own good, to get rid of your excess purchasing power. 

How much “excess purchasing” power” has the Louisville waitress 
on 25 cents an hour, the New York dishwasher on $45 a week, the 
Sioux City cook on $55 a week / 
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Tell any of these he is a threat to the national economy because he 
has more money than he needs to pay the butcher, the landlord, and 
the doctor—and he will laugh in your face. 

In their names we urge you, look elsewhere for your new revenues 
than in here—in these barren budgets of such as these. 

(3) Finally, we wish to protest with all the vigor at our command 
what we believe to be a pair of “sleepers” in the alcohol tax clauses 
of this bill. Both are perhaps unsuspected but important collateral 
effects of this measure. They are, first, the use of the pressure of taxes 
to squeeze manpower out of an essential industry like so much tooth- 
paste from a tube. The other is the use of the taxing power to gain 
what cannot be won by the ballot—a sharp reduction in the use of these 
products as a roundabout road to prohibition. 

When this proposal to raise the taxes on alcoholic beverages was 
first made by Secretary Snyder, the Cincinnati Enquirer, pointing out 
that these rates were already sky high, added a pointed warning that 
any more taxes on these products would mean “Prohibition for the 
masses, but not for the classes.” 

We remind you of the British example. Back in 1901 the tax on a 
gallon of spirits in Great Britain was 11 shillings, and consumption 
in that year stood at 45 million gallons. Today that same gallon of 
spirits carries a tax of 10 pounds—and consumption in the British 
Isles has fallen to 8 million gallons. 

Senator Kerr. You say that the British tax on spirits is 10 pounds 
to the gallon? 

Mr. Sweer. Ten pounds plus to the gallon, sir. 

Senator Kerr. All right. 

Mr. Sweet. Are there those drafting tax laws in Washington who 
would impose through the taxing power what they cannot “establish 
by the ballot—a return to prohibition? We think this proposal goes 
a long way toward just such a backward movement for America. 

But even more immediate is the other concern of our people em- 
ployed on licensed premises. Washington is searching for manpower 
for the defense industries. We believe that one effect of this bill will 
be to put so powerful a squeeze on workers in our own essential in- 
dustry as to force scores of thousands of them into the job market. 

While many of our people have skills useful in the machine and 
other defense industries, a very large number do not, having spent 
their working lives in these service trades. Such people will be the 
real victims of this squeeze play. 

There is much to support this view. The wage freeze is relaxed for 
industrial workers, but not for workers in the service trades. 

Congress and the States adopt laws to protect other employees but 
leave the service workers out in the cold. Our people because they are 
not believed to be or held to be in interstate commerce are denied the 
guarantee of a 75-percent minimum wage under Federal law. And 
now it is pr oposed that we be harried out of our jobs by taxing beyond 
the public’s reach the commodities we are employed to serve that 
public. 

Thank you. 

Senator Kerr. Thank you, sir. Our next witness is Mr. Erwin B. 


Hock. 
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STATEMENT OF ERWIN B. HOCK, DIRECTOR, DIVISION OF 
ALCOHOLIC BEVERAGE CONTROL, STATE OF NEW JERSEY 


Mr. Hock. My name is Erwin B. Hock. I am director of the Di- 
vision of Alcoholic Beverage Control of the State of New Jersey, and 
what I have to say before your committee is based on 16 years’ experi- 
ence in liquor control in my State, first as deputy commissioner in this 
agency, and since 1947, as its head. 

“Both as a public official and a citizen of the United States, I recognize 
the necessity for finding additional revenue to meet the added cost of 
national defense. <As I see it, the question under consideration here is 
whether further across-the-board increases of excise taxes on alcoholic 
beverages should be adopted and, if so, what effect increases would 
have with respect to the public interest. 

The persistence of the tax-evading manufacture of distilled spirits 
more than 17 years after repeal—and its mushroom growth today—in 
my opinion is directly attributable to the heavy tax burden on legal 
liquor. 

Taking into account other levies such as Federal occupation and 
rectification taxes and State and local taxes over and above the present 
$9 proof gallon excise taxes on distilled spirits, the tax burden on 
legal liquor today totals nearly $12 per gallon. 

“AS against this, it is generally accepted that tax-evading distilled 
spirits can be produced under current conditions for $1 a gallon or 
less. Obviously the wide differential presents an open invitation to 
violation and evasion of the law. It constitutes a protective tariff for 
the bootlegger. Any further increase in taxes on distilled spirits can 
only aggravate the difficult problem of liquor control. 

Governor Driscoll, my predecessor as State commissioner of alco- 
holic beverage control, told the New Jersey Seren of Chosen 
Freeholders, at its annual dinner on February 5, 1951— 

A sharp increase in alcoholic beverage taxes would certainly result in more 
bootlegging with a resultant tax loss to the States and an increase in the cost 
of law enforcement. 

A further increase in Federal excise taxes must necessarily increase 
the price of alcoholic beverages to the consumer, thus inviting many 
of our citizens either to drink less, spend:more for what they drink, or 
patronize illegal sources. Unfortunately, our experience during the 
prohibition era indicates that rather than drink less or pay more, 
many of our citizens would resort to the bootlegger. 

During the early years of repeal, Federal, State, and local enforce- 
ment agencies expended great efforts, and with marked success, to 
stamp out the illicit activities which carried over from the prohibition 
era. 

In subsequent years much of the illicit activity was confined to 
small-scale operations. During the last few years, however, and par- 
ticularly in recent months, have come indications that the more ambi- 
tious, large-scale illicit activity is being resumed. 

Senator Kerr. The present tax has been on since 1944? 

Mr. Hock. That is right. 

Senator Kerr. You think that the impact of it has only begun to 
be felt in recent months? 
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Mr. Hock. No. I think the tax went on in 1944, the last increase. 
That was during the war years. During those early years after that 
increase we had a war situation where materials were not available to 
illicit still operators for some time, and that kept down the illicit 
operations, in my opinion. 

After 1945, things began to pick up a little bit, and there was more 
activity, but still on a small scale. But during the last year and par- 
ticularly since January 1 some very large stills have been seized in 
the northeastern part of the country and arrests have been made. 

Senator Tarr. Since the Kefauver committee started to operate. 

Mr. Hock. No; I do not think the Kefauver committee had any- 
thing to do with these still raids. 

Senator Tarr. I do not think so, either. 

Mr. Hock. I would say about the Kefauver committee that many of 
the people who were mentioned during the course of that investiga- 
tion had old prohibition records: and one of the concerns—— 

Senator Tarr. You think they may be connected with the more 
ambitious large-scale activities that are now being resumed ¢ 

Mr. Hock. I think if they are driven out of their present sources of 
revenue, they might well go back to their old sources of revenue. 

Senator Kerr. Is it possible that decrease in consumption in the 
last 12 months, if that is a reality, as has been indicated, is traceable 
to other causes than a continuation of the same rate of taxation dur 
ing the past 12 months that had been on it the 6 years prior to that ¢ 

Mr. Hock. I question that there has been a serious decrease in 
consumption. ° 

Senator Kerr. Of legal liquor. 

Mr. Hock. I think there has been maybe of legal liquors. But 1 
do not think that people have stopped drinking w ho had been drinking. 

Senator Kerr. I am talking about the decrease in the consumption 
of legal liquor in the last 12 months referred to. L ask you if it is not 
entirely possible that that could have been caused by other things than 
the continuation during that period of the same tax Federalwise that 
had been on it for 6 years prior to that time. 

Mr. Hock. Very probably certain economic conditions carry some 
factor in reduction. 

Senator Kerr. In giving consideration to this, every factor is en- 
titled to be taken into account, but an intelligent consideration of it 
would not give a greater amount of consideration to an element than 

it is entitled to receive or than it should receive in relationship to the 
other elements that are involved. You would agree with that? 

Mr. Hock. Yes, sir; I would. 

Senator Kerr. All right. I am very interested in everything you 
have to say here. 

Mr. Hock. Since January 21, this year, my division has seized 11 
stills in New Jersey, 7-of which were oo commercial operations— 
one having a daily capacity of 1,000 gallons of high-proof alcohol. 

There is also evidence that these large commerc ial tax-ev: ading op- 
erations are being conducted on an organized syndicate basis. On 
May 18, 1951, a large commercial still was raided by Federal agents 
near the city of Baltimore and among those arrested at the site of 


the still were three New Jersey residents. one of whom was a familiar 


figure in illicit liquor operations during prohibition. 
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As recently as July 17, a 1,000-gallon still was raided in the State 
of New Hampshire. Two of the four men arrested in connection with 
this illegal operation were also from New Jersey and one has a prior 
record of illicit liquor operations in my State. 

Senator Kerr. Von do not say that your boys in New Jersey have 
enforced your laws so well that you have kind of scattered them 4 

Mr. Hock. We would like to think that. I would say during the 
prohibition era New Jersey was rather famous for its still operations. 

Senator Tarr. It still may be the center of the operations. 

Mr. Hock. I think we have a lot of trained operators who have car- 
ried over from prohibition and have gone out to other areas for opera- 
tions, though we have some in our State that operate there. 

Those who participate in illicit liquor business do not balk at inter- 
state transportation. State enforcement officials are deeply concerned 
over the accumulating evidence of increased illicit liquor activities and 
the indications of organized group activities. Because of this State 
liquor enforcement officials from Maryland, Delaware,.the city of Bal- 
timore, Pennsylvania, New Jersey, New York, Connecticut, and Rhode 
Island, conferred in New York City on June 6 and June 20, 1951, to 
discuss ways and means of coping with the problem. It was unani- 
mously agreed that State boundaries are no barrier to illicit liquor 
operations; that increased illicit liquor activities necessarily result in 
disrespect for law generally and a weakening of our control, systems; 
and that increased tax-evading activities necessarily result in loss of 
revenues to the State. 

As a result of this conference a program has been set up for the 
interchange of all available information on illicit operations along 
the eastern seaboard, from Maryland to Rhode Island. It is our hope 
that through cooperative effort we may alleviate this problem which 
has grown up around the present tax burden. 

With respect to wine: It is generally accepted that our greatest 
consumption of wine is among persons of foreign origin or foreign 
extraction. Undoubtedly an increase in taxes on wine, which would 
increase the cost to the consumer, might very well drive thousands of 
people to home manufacture of the product with a resultant decrease 
in tax revenue and an increase in enforcement problems. Even under 
current conditions, my division frequently finds instances of wine 
being illegally manufactured in homes and then being illegally sold. 

With respect to beer: Although I do not believe that an increase in 
excise taxes on beer would bring back the days of home brew, I look 
upon beer as the modest drink of the workingman and believe that a 
further increase of malt alcoholic beverage taxes would do him an 
injustice. 

In addition, a further increase in the cost of this product to the 
consumer as a result of increased taxes might very well cause many 
consumers to become ready customers of the illicit whisky operators. 
There was much evidence of this during the prohibition era, when 
numerous preprohibition beer drinkers were converted to hard-liquor 
consumers, 

In reviewing the entire problem of an across-the-board increase in 
alcoholic beverage taxes, serious consideration should be given to 
the additional financial burden placed upon the alcoholic-beverage 
industry, particularly the many thousands of small retailers through- 
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out the country. If the proposed increases on the various alcoholic 
beverages were ‘adopted, it would mean that every licensee would 
need subst: antially more money to finance his business. Obviously this 
would place an onerous load upon the small licensees throughout the 
Nation and would probably force many of them either to go out of 
business or resort to practices inimical to the public interest. 

The law in most States where the sale of alcoholic beverages is 
legalized provides that one of the primary responsibilities of liquoi 
administration is the promotion of temperance. I am convinced that 
liquor administration can best carry out this responsibility where 
there is an orderly distribution of alcoholic beverages to members of 
the public and where the legal beverages are made available at a 
reasonable price. Our years under prohibition were the most in 
temperate in our history. Inordinately high taxes may not have the 
sound of prohibition, but I am convinced that a further increase in 
Federal taxes would result in great intemperance because of increased 
quantities of illicit aleoholic bever rages distributed at bargain prices 
without control. 

The public generally realizes that both Federal and State Govern- 
ments require ‘Increased revenue. It does not follow, however, that a 
substantial share of this increase should be placed upon an industry 
which already carries so heavy a tax burden. It is the time-tested 
truth that a om ‘r tax widely distributed produces more revenue than 
a high tax, the incidence of which falls solely upon a special class. 
It is my firm opinion that even greater revenue than is anticipated 
by the presently proposed increase in excise taxes on alcoholic bever 
ages may be obtained by strengthening enforcement under the present 

rates and by imposing more severe penalties against violators. The 
solution will not be found in merely increasing a tax on a onramodity 
so long as the potential producing capacity of tax-evading still ex 
ceeds the production of legal distilleries. 

Senator Kerr. All right, Mr. Hock. We thank you for your 
appearance. 

Mr. Hock. Thank you, sir. 

Senator Kerr. Is Mr. Frank Sims here? 

Mr. Sims. Yes, sir. 

Senator Kerr. Mr. Sims, how much of a statement do you have? 

Mr. Sims. Ten minutes, sir. 

Senator Kerr. All right, sir. Come forward. 

Identify yourself for the record, and proceed. 


STATEMENT OF FRANK K. SIMS, JR., EXECUTIVE VICE PRESI- 
DENT, NORTH CAROLINA ALCOHOLIC BEVERAGE CONTROL 
ASSOCIATION 


Mr. Srus. My name is Frank K. Sims, Jr., Charlotte, N. C. 

I would like to say that I became interested in the question of the 
control of alcoholic beverages while serving as judge of the munici- 
pal criminal court in Charlotte, N. C., and then as a member of the 
General Assembly in North Carolina, sponsored and fought for legis- 
lation that might strenghten the control system in our State. 

I am now chairman of the Mecklenburg County Alcoholic Beverage 
Control Board in North Carolina and also the executive vice presi- 
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dent of the North Carolina Alcoholic Beverage Control Association. 
North Carolina is one of the 17 monopoly States, where liquor is sold 
only through government stores. But in our State the monopoly sys- 
tem operates on a county rather than a State-wide basis, and the reve- 
nue obtained goes primarily to the counties, not to the State. 

Senator Kerr. Do you have local option ? 

Mr. Sums. Yes, sir. 

Senator Kerr. In what part of the State—— 

Mr. Stus. Thirty-three counties are now under the alcoholic bev- 
erage control system. 

Senator Kerr. How many counties do you have? 

Mr. Sms. One hundred. 

Senator Kerr: That means 67 counties—in those counties it is illegal 
to sell ? 

Mr. Srus. That is correct. 

Senator Kerr. All right. 

Mr. Smus. I very much appreciate the opportunity of appearing be- 
fore the members of this Committee on Finance, and although I am 
not empowered to speak on behalf of the other monopoly States in this 
country, I assure you gentlemen that the interest which I express in 
the Federal tax proposals on distilled spirits is undoubtedly equally 
shared by other monopoly States. 

There are several points related to monopoly revenue problems and 
the dependence that essential government activities have on liquor 
revenue that I would like to discuss with this committee. It is w idely 
recognized that today our State and local governments are facing a 
serious problem in finding additional sources of revenue to pay for 
the essential services provided for their citizens. The fact that the 
Federal Government has access to sources of revenue that are not 
available to State and local governments must be taken into considera- 
tion. Furthermore, even where commodities are subject to tax by the 
State and local governments, this usually means that State levies must 
be made over and above Federal taxes, so that prices are increased to 
a point that often leads to diminishing returns at both levels. In be- 
half of North Carolina, now faced with the problem of finding a way 
to increase revenues from new and old sources, I urge you gentlemen 
to consider the liquor tax proposal in terms of the effect it would have 
on State budgets. 

It seems worth while citing to you the share that is contributed by 
liquor revenues to the total tax collections of several of the monopoly 
States. North Carolina, for example, with no private licenses derives 

percent of its total revenues from sales and taxation of alcoholic 
beverages. 

Senator Kerr. You are talking about the local governments in North 
Carolina, or the State ? 

Mr. Srus. I am talking about the State in that instance. That is 
what they get. 

Ohio derives 11.8 percent of its total revenues from alcoholic beverage 
income, Pennsylvania, 18.6 percent; and Virginia, 15.5 percent. 

These funds are allocated to a variety of State programs, such as 
education, old-age pensions and assistance, and school-lunch programs, 
and so forth. | 
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For the calendar year 1950, Alabama, for example, applied its 
alcoholic beverage revenue as follows : 


Cash payments 


"Td Te irate wren a iii ec neem ntirtaip etslhaeonsts _.._... $6, 121, 344. 86 
Te: Bia he. SIC WEAR = oi cept erie enemies : fas ceameeha 200, BOO, OO 
To counties general fund____ ee tieaasnatetena ; . 1, 634, 584. 41 
To counties public welfare_______-___-----~~- Snide aon aeeele 200, 000, 00 
To municipalities in which stores are loc ated_ Penk 3s fee es ctebios 825, T76. 20 
To all incorporated municipalities__._._._._....-_- mintsitiiche ss ensiisscgieints tg ee UPR OO 


Senator Kerr. Does that figure include the preceding one‘ 

Mr. Sims. No, sir; that is separate. 

Senator Kerr. All right. 

Mr. Sms. In another case the State of Washington appropriates 
the money received from liquor sales, taxes and license fees to its cities 
and counties and, notably, to the University of Washington and Wash- 
ington State College. 

Thus, it is apparent that liquor revenues contribute substantially to 
the operation of State programs and to the well-being of the people 
of these States. 

Another aspect of the problem for the monopoly States is the impact 

of a Federal tax increase on revenues of States and counties whose 
budgets are already heavily burdened by increasing costs of operation. 
A Federal tax increase will undoubtedly result in decreased legal con- 
sumption. Under the present tax, sales to consumers have alreadly 
dropped markedly since 194@, 

Senator Kerr. Is the all-time high in 1946? 

Mr. Sims. I think that is the leveling-off point, sir. I do not think 
that is the all-time high. 

Senator Kerr. Has it been higher than that since / 

Mr. Sts. I do not think for a full year. I think there have been 
periods during a year. 

Senator Kerr. The $9 tax was put on in 1944. 

Mr. Sms. The last tax was put on in 1944. 

Senator Kerr. The present tax ? 

Mr. Sims. Yes,sir. The $2 tax. 

Senator Kerr. So that the consumption continued to increase 
through 1945 and 1946. 

Mr. Stus. Until the vear 1946. 

Senator Kerr. Then the leveling-off started, and it went down, 
and then in 1950 it was almost back up to 1946. 

Mr. Stms. Yes, sir. 

Senator Kerr. All right. 

Mr. Sims. If taxes push the retail price of liquor any higher, the 
legal product will go out of the reach of any purchasers who today are 
hard-pressed by higher costs of food, rent, clothing, and so forth. 

When the Federal Government on April 1, 1944, imposed an in- 
crease of $3 per proof gallon—termed a war tax to be removed at the 
end of World War II—the counties of North Carolina absorbed some 
of this increase, just as they had absorbed a portion of the 1942 in- 
crease of $2. We felt that to pass these increases on to the public 
would seriously reduce our sales and greatly encourage and increase 


the manufacture and sale of illicit nontax paid whisky. As a result, 


profits have been reduced to an absolute minimum. Any further in- 
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road would eliminate the incentive of the county control system as 
far as revenue is concerned. 

Any further increase in the tax on distilled spirits will certainly 
mean continued losses to the States and counties—losses which must 
be counterbalanced from some source in order to maintain adequate 
State programs for health, welfare, and education. 

1 would like to interpose to say that Georgia is an outstanding 
example of how high taxes result in bootlegging and lost revenues. 

In 1945 the State raised the liquor tax from $1.20 to $4 a gallon. 
Georgia revenues dropped from $13,600,000 to $10,800,000. 

The next year they dropped to $9,400,000. Then in 1949 in order 
to offset falling revenues the tax was raised again from $4 to $5 a 
gallon. But by the end of 1950 revenues had fallen 55 percent, while 
seizures of illicit stills in Georgia by Federal agents alone increased 
45 percent from 1,365 to 1,964. 

Finally, on April 2, last, under the recommendation of the revenue 
commissioner, there was a drastic tax reduction from $5 to $2 a gallon. 

The results of that tax reduction are str iking. 

The department of commerce figures show that in April 1951, 
Georgia had an increase of 92 percent in sales over the previous 
month, and in May there was an increase of 49 percent over April. 

Stamp sales in Georgia in May 1951 were 119,172 as against 83.363 
in May of 1950 and were 208,000 in June 1951 against 123.000 in June 
1950, : 

Senator Kerr. What other revenues do they get besides stamp 
sales ¢ 

Mr. Sus. The State has a gallonage tax. 

Senator Kerr. Besides the stamps / 

Mr. Sms. Besides the stamps. 

Senator Kerr. All right. 

Mr. Smus. It is of interest to know that our county of Mecklenburg 
alone paid the Federal Government $16,056,017.35 in excise taxes on 
the sale of whisky during the first 42 months of operation. The 
present $9 tax has amounted to 60.47 percent of the total cost of the 
whisky sold. 

Senator Tarr. You mean you manufacture it? 

Mr. Sims. No, sir; that is the percentage of what we pay the dis- 
tillers for the whisky. 

Senator Tarr. That is not paid in Mecklenburg County ? 

Mr. Sims. No, we pay that to the Federal Government. 

But that represents 60 percent of our cost merchandise. 

Senator Kerr. How much do you mark it up? 

Mr. Sims. We started off with a 50-percent mark-up. It is now 
actually a 26 percent mark-up, because we have absorbed some of these 
taxes. The original tax prior to the tax in 1942 is figured in by the 
distiller. Then since the $9 increase, that is paid separately. We pay 
that separately. 

Senator Tarr. When’ you say you pay. you mean you pay the dis- 
tillers that much, and they then pay the Federal Government ? 

Mr. Sims. Yes, no we have to pay that tax when we get the whisky. 

Senator Tarr. I understand that. 

Mr. Sms. The biggest problem facing the ABC Association today 
is the illicit manufacturing of non-tax-paid “moonshine” whisky in 
North Carolina. Within the past 3 weeks agents of the Alcoholic Tax 
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Unit have captured and destroyed the two largest illicit stills ever 
caught in North Carolina. One of these had a capacity of 714 gal- 
lons—a loss to the Federal Government of $6,426 every day it oper- 
ated at capacity. The other, in a small county in eastern North 
Carolina had a capacity several times the total amount of legal liquor 
sold in that county in a day. The price of such whisky in North 
Carolina is approximately $3 per gallon at the still. 

I am being very generous allowing for their profits. It varies from 
$1.50 on low- grade whisky to $2 on average grade whisky and $3 for 
their best quality moonshine. 

Senator Kerr. How does that quality compare with what you sell! 

Mr. Sims. We do not think that it compares at all. At $3 a gallon, 
they double and twist it and run it through at about 120°, and that 
brings a premium. am can get it with a little creek water in it and 
it will sell for $15 a case, $12 to $16 a case. That is 6 gallons the way 
they handle it. It wills average around $2 to $2. 

Senator Tarr. Is it bottled and gotten up in an attractive style? 

Mr. Sms. No, sir. It is all in fruit jars. In some States it is much 
less. The Federal tax alone on legal whisky is $9 per gallon. Thus 
it is obvious that any increase in Federal tax would encourage the 
moonshiner and the bootlegger. 

Any increase in the illicit whisky traffic will make definite inroads 
not only in profits now accruing to the North Carolina counties, but 
also in the taxes paid the Federal and State Governments. 

We are spending a large part of our profits for law enforcement 
and will continue to do so, but any increase in taxes on legal liquor 
will make our law-enforcement efforts far more costly. 

Senator Kerr. You state you spend a large amount of your profits 
for law enforcement. Do you think you make enough profit from the 
sale of liquor to pay for the increased law enforcement that it re- 
quires ¢ 

Mr. Stus. We, in our county, Senator—I will answer by saying that 
is my interest. My interest is in law enforcement. I am not con- 
nected with any distiller, have no interest in the industry. 

In our county we will spend any amount necessary, and when I took 
the job as chairman, I said I would spend a hundred percent of the 
profits if necessary to enforce the law. We, in Mecklenburg County, 
consider that to be the excuse for our existence. We are spending 
between 5 and 10 percent of our net profits—that is, after paying our 
Federal taxes and after paying our State taxes, which is 814 percent 
on top of the Federal taxes, and everything else. 

We, in our county, which I think is outstanding—and I will brag 
to the extent that I think I have the best law-enforcement agency in the 
ouensey The ATU has been kind enough to say the same thing. We 

‘an police our county. We will spend whatever money is necessary, 
but we have this mountainous country up there where the bootlegger 
is fast coming back into his own, and that one still I mentioned, there 
is no way of estim: iting how long it had been operating. That is our 
only problem in North Carolina. 

I am wiling to spend every dime of my profits for law enforcement. 
We have adopted a slogan which is, “Control of the sale of alcoholic 
beverages by law rather than leave it in the hands of outlaws. 

Outlaws are about to run over us when they can compete with us. 

In my section economically we can’t pay the Federal Government 
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$9 a gallon for tax and expect our industrial workers—and we have 
some “low- paid industrial workers—we can’t expect to compete with 
$2 and $3 a gallon beotleg liquor brought in there from the moun- 
tains. 

Senator Kerr. We recognize that. 

Mr. Sus. That is the situation. 

Illegal distilling operations serve as an impetus to crime, especially 
since the “moonshiners” have developed the technique of delivering 
their product by using the dangerous “hot rod” cars. These are a 
menace on the highway, as any “driver will testify, and the curbing 
of their use means still more work for local officials and more danger 
for law-enforcement officers. 

We contend, gentlemen, that any increase in taxes on liquor will 
serve in effect to subsidize the illegal operator and create 4 situation 
which will be extremely difficult to control with the present staff 
available in most localities. Therefore, in our opinion, any action 
which would discourage legal sales of liquor, already on the decline 
because of the present tax rate, would be most harmful to the interests 
of the monopoly States. 

The primary responsibility for control and enforcement is vested in 
the individual State governments by the terms of the twenty-first 
amendment to the Constitution. The control and enforcement activ- 
ities, however, require the availability of appropriate moneys. Thus 
it seems a reasonable inference that State governments should also 
enjoy the availability of liquor revenues through taxation, monopoly 
profits, and other appropriate sources, in order to help them discharge 
their responsibilities to the people. 

For all these reasons, I believe that any increase in Federal excise 
tax on liquor would work contrary to the best interests of the monop- 
oly States. I hope that no increase will be adopted. 

Thank you, gentlemen. 

Senator Kerr. Thank you very much for your appearance. 

The Chair inserts a letter from the Department of Finance and 
Taxation of the State of Tennessee and a statement of Guy C. Shearer, 
chairman, the Kentucky Alcoholic Beverage Control Board, in lieu of 
personal appearance, in the record at this point. 

STATE OF TENNESSEE, 
DEPARTMENT OF FINANCE AND TAXATION, 
Nashville, July 27, 1951. 
Hon, WALTER GEORGE, 
Chairman, Finance Committee, 
United States Senate, Washington, D. C. 


DeAR SENATOR GEORGE: I understand that on next Monday your committee 
will consider the matter of the proposed increase in alcoholic-beverage taxes. 

In my official position, I am charged with collecting the State’s revenue on 
alcoholic beverages, the regulation and control of licensees, and the destruction, 
insofar as possible, of the “moonshine” industry. 

We have a constant battle in the Southeastern States, with our half-wet, half- 
dry situation, to keep down the traffic in “moonshine” liquor. It can be ecur- 
tailed, and with the assistance of the Federal Alcohol Tax Unit, we have to 
some extent curtailed it in this State; it cannot be eliminated without prohibitive 
enforcement costs. 

I believe that increased taxation of alcoholic beverages will inevitably in- 
crease the economie incentive for “moonshine” production and will increase 
“moonshine” consumption, and along with it, to some degree, decrease the 
consumption of lawful beverages. I believe that this factor should be carefully 
considered by your committee in arriving at its conclusion, 
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I fully realize that the need for revenue, and the sources thereof, are very 
broad issues, and on them I make no comment. 
I will appreciate your filing this letter as a part of the record of you 
committee hearing. 
Respectfully, 
JAMES CLARENCE Evans, Commissioner. 


WRITTEN STATEMENT OF GUY C. SHEARER, COMMISSIONER-CHAIRMAN OF THI 
KeENtTUCKY ALCOHOLIC BEVERAGE ContTROL BOARD 


I am Guy C. Shearer, commissioner-chairman of the Kentucky Alcoholic Bey 
erage Control Board. My statement is one of protest against the recommended 
$1.50 per gallon raise of the excise tax on whisky to $10.50 per gallon. 

I will not discuss the economic or State tax features or figures with this 
committee as others will cover those features. Nor will I discuss or interpret in 
detail the ‘fact that 19,000 illicit whisky stills were seized in 1949, capable of 
producing 529,000 gallons of whisky per day. The capacity production amounted 
to almost 120,000 gallons more per day than was actually produced in 1949 by 
the legal taxpaying distilled spirits industry. 

As Government and industry statistics on whisky are endless, I am going to 
leave those to others more qualified than I. However, it is my duty as cow- 
missioner of the Kentucky board to direct field operations in the endless fight 
on illicit whisky production. 

Our State of Kentucky, with its rough terrain, mountains, thousands of small 
streams, 2,500 miles of navigable rivers, and 10,000 miles of caves, many of which 
have streams and rivers in them, is ideally situated for the illicit manufacture 
of whisky. Our geographic advantages have not been neglected by the illicit 
whisky producers, as Kentucky generally ranks among the top eight States 
in illegal whisky production. Kentucky is also the Nation’s leading producer 
of legal whisky. 

In the past 3 years your Federal Government, through its excellent Aleoho! 
Tax Unit of the Treasury Department has made a wonderful law-enforcement 
record in Kentucky. Our State alcoholic department has cooperated with and 
tried to assist them in this work. 

As an enforcement official and citizen, I am greatly concerned over the fact 
that by the proposed $10.50 per gallon excise tax on whisky, the Federal Gov- 
ernment may be buying revenue at too great a price. 

This proposed legislation was undoubtedly designed for the purpose of obtain- 
ing additional revenue for the Federal Government rather than for the purpose 
of bringing about a prohibition of legal whisky for the average consumer. 

The anticipated and estimated revenue is probably the sincere opinion and the 
work of the tax, revenue, or Treasury expert. It is the competent, sincere 
expert that estimates and the Congress that levies the whisky excise tax but 
it is the consumer that in the final analysis determines the actual revenue retur 
from such taxation. Mr. Consumer is the paymaster. 

A sufficiently high but fair excise tax on whisky is good for the Federal Treas 
ury, acceptable to the average consumer, but is destructive for the unlawfu 
manufacturer (moonshiner), transporter, and bootlegger. 

The maker, transporter, and seller of illegal whisky cannot prosper unless 
and until they have an opportunity to do so. They cannot and will not hav: 
the opportunity to prosper without a market for their product. There can be 
no adequate market for these illegal operators unless one is created for them 

The two things that can, do now, and will continue to create such a market 
is (1) a shortage of legal whisky, or (2) an excessively high price on le:l! 
whisky to the consumer. More than half of the present high price of whisk) 
to the consumer is the result of the now existing high Federal excise tax. Whe 
legal whisky has an excessive retail price, be it the result of an overburden of 
taxation on the product or any other cause, the average consumer begins to fee! 
justified in buying an alcoholic product illegally produced, His preference for 
legal whisky and his sales resistance to illegal whisky is eradicated by the great 
differential in price. In the prohibition era, it wasn’t the fact that one could’ 
get legal whisky that brought about the big-time moonshiner, rum-runner, and 
underworld boss. It was the price that the consumer had to pay for lega! 
whisky. The purchaser of legal whisky had to first pay for the prescription 
that would permit him to make the legal purchase and then proceed to buy tle 
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legal product. Those of us on State liquor boards that have been called in and 
consulted by authorities relative to what disposition should be made of cases 
or half-cases of prescription whisky left as part of the estate of some wealthy 
decedent, realized that legal whisky was available for those who could Pay the 
price in the prohibition era. From these observations of the prohibition era, we 
get some idea what to expect as a result of excessive excise-whisky-tax legisla- 
tion. While the proposed excise-tax legislation might produce some additional 
revenue, it will also go a long way toward bringing about prohibition of legal 
whisky for the Mr. Average Man of the consuming group. 

Since the richest prospect for the marmufacture and seller of illicit whisky is 
at present, and will continue to be (unless present taxes are lowered) the middle 
class, the average every-day fellow, it is appropriate that we consider the now- 
existing taxes on the product. 

Exclusive of barreling, storing, aging, bottling, labeling, and marketing present 
whisky production, costs range from $1 per gallon to $1.25 per gallon. The 
liquor taxes are 10 times the actual cost of production. Federal, State, and local 
taxes total from $10.84 to $15.09 per gallon. Such is the cost of legal whisky 
that now goes to market in competition with illegal whisky, the production cost 
of which is from 60 cents to 90 cents per gallon, and is free from any tax, Fed- 
eral or State. 

In the light of these facts, is it surprising that bootlegging is now more preva- 
jent than when the excise tax was only $6 rather than the present $9 per gallon? 
In the light of these facts, wouldn’t the Congress be justified in keeping the 
commitment made and included in the original $9 excise tax on whisky to the 
effect that the $9 tax would be again lowered to $6 per gallon when the World 
War II emergency had terminated? It’s a most unusual product that can never 
be taxed enough. The Federal excise tax on a gallon of whisky has increased 
300 percent since 1942. It is $9 now as compared with $3 in that year. 
on whisky is greater than the tax on any other luxury item. 

The fact that bootlegging is more prevalent than when the excise tax was $6 
indicates an overburden of taxes. It has not been and will not be the tax 
burden, but the tax overburden that kills the legal whisky sale. 

In the prohibition era, we learned, and the history of mankind discloses, that, 
be they rich or poor, “the thirsty find drink” in some form. The alcoholic bev- 
erage consumers’ desire for spirituous drink will be attained, be the drink a legal 
or illegal product, or be it fit or unfit for human consumption. 

In my opinion, if the $10.50-per-gallon excise-tax legislation passes, it will 
not only bring out the hillside moonshiner, the home-distillery assembly units, 
formerly used in prohibition days to make a little whisky for the family and a 
few neighbors, but moonshining will again move into the big-time 
classification. 

From the raise of the present excise tax from the $6 to $9 level, we see signs 
that the present excise tax is now excessive. In 1949, illegal still seizures 
totaled 370 in Kentucky, and the State ranked eighth in still seizures. In 1950 
there was an increase to 566 stills, with a capacity of 34,545 gallons per day, 
that were destroyed. Three thousand nine hundred and eleven gallons of moon- 
shine were seized and 45 automobiles and seven trucks became the property of 
the Aleohol Tax Unit as contraband and 560 arrests were made. 

Within the past 4 months, a still having 1,500 gallons per day capacity was 
seized within 22 miles of Louisville. This was the largest still that the Alcohol 
Tax Unit had seized in Kentucky in the past 15 years. 

It is my opinion, which is based on 15 years in Government; on the experi- 
ence of having grown up in the prohibition era, on the experience of approx- 
imately 15 years as a practicing attorney, and 3 years as chairman-commissioner 
of the Kentucky Alcoholic Beverage Control Board, that— 

1, The estimated revenue from the pending excise legislation will not be 
nearly as great as anticipated: 

2. As the price of legal whisky is increased, and the differential between legal 
and illegal whisky grows greater, the whisky consumers’ sales resistance to 
illegal whisky is reduced proportionately ; 

5. That so long as whisky is legally sold, it should be kept within the price 
range of the of the average consumer ; 

4. The pending $10.50-per-gallon excise tax should be defeated ; 
5. That if the $10.50-per-gallon excise whisky tax act passes, the big-time 


moonshiner, rum-runner, and bootlegger will again become a tremendous prob- 
lem ; 
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6. That numerous newly created enforcement problems at the Federal, State, 
and local levels, will necessitate large expenditures of money and the employ- 
ment of many men thereby depleting our national manpower that will be 
sorely needed elsewhere during the present emergency ; 

7. That the Federal excise tax should be lowered to $6 per gallon. 

It is to be remembered that excise tax, whether it be State or Federal, is 
derived only from the sale of legal whisky. 





Bont, WATKINS, MOUNTEER & Co., 
New York, N. Y., August 1, 1951. 
The Honorable WALTER F. GEorGE, 
Chairman of Finance Committee, 
United States Senate, Washington 25, D. C. 

Dear Sir: AS an economist with a keen appreciation of the fateful import of 
the deliberations of your committee on current fiscal policy, I venture to proffer 
a brief economic analysis of what appear to be the main issues at stake. In the 
course of the discussion some suggestions are advanced which I hope you may 
find promising, and may even be inclined to put to a practical use. 

Between April 15, 1950, and April 15, 1951 (date of latest available figure fo: 
comparisons here in view), the all-commodities wholesale price index rose 
exactly 20 percent. In the same period, business loans of commercial banks 
rose 40.5 percent and the amount of consumer credit outstanding (installment 
loans) 14 percent, while currency in circulation remained virtually unchanged 
The result was a net addition, during the year, of $7.1 billion to means of 
payment for goods and services. But gross national product (seasonally ad- 
justed at annual rates), expressed in constant (1939) dollars, was actually 
lower by 0.68 percent in the quarter ending March 31, 1951, than a year earlier 
($182.2 billion as against $133.1 billion). These facts plainly spell inflation and 
clearly point to its major source. 

An increased quantity of means of payment running after a decreased volume 
of goods and services leads to higher prices, unless the means of payment “run 
slower” (money circulates less rapidly) than before. However, as the volume 
of meney chasing goods increases, the likelihood is that its rate of circulation 
will also increase. While no official data are available on recent changes in the 
rate of currency circulation, FRB data on deposit turn-over (for weekly report- 
ing member banks) disclose a rise, during the year ending March 31, 1951, of 
20 percent in the New York City banks’ rate and of 16 percent in that of banks 
in “other leading cities.” Thus, the inflationary effect of the increase in the 
quantity of money (through credit expansion) without any increase in the 
volume of goods and services to be exchanged (bought and sold) was compounded 
by a sharp rise in the “efficiency” of money. In such circumstances, attempts 
to “freeze” prices are, at best, futile. 

Control of the supply of money is one of the sovereign functions of government 
The Federal Government’s primary responsibility for the inflation that has 
occurred in the past year should be clear. It was in position, as was no other 
body or group, to halt the expansion of credit—which constitutes the largest part 
of money supply. Tardily it has taken steps in this direction: By raising bank 
reserve ratios, by restricting consumer credit (including real-estate credit) and 
most important of all, by discouraging the “cashing” of Government bonds 
(especially by bank holders) through “unpegging”’ their prices and permitting 
interest rates to rise. It has also, within recent weeks, encouraged an organized 
movement for voluntary restriction of bank credit, which is already showing 
salutary results. Whether these several measures are sufficiently rigorous to 
check the inflationary forces that were earlier allowed virtually to run rampant 
is an open question. But that they came too late to prevent a sharp decline in 
the purchasing power of the dollar is obvious. 

The damage inflation has already done, however, cannot be undone. The 
question now is whether the general public is to be exposed to the same “pick- 
pocket” operation on an even bigger scale henceworth, or, to be more definite, 
say in the next 12 months. Taking due account of the genuine (though none too 
rigorous) anti-inflationary measures now in force, the danger that it will be is 
great. The grounds for this conclusion can be better appreciated in the light 
of a brief review of the circumstances that prompted the credit-implemented 
buyers’ stampede of the past year. Beyond question, the specific “circumstances” 
were the Korean outbreak and the ensuing rearmament program. True, these 
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developments led to no immediate large-scale increase in Government expendi- 
tures involving an expansion of the money supply. But “coming events cast 
their shadows before them.” In this instance the coming events were anticipated 
acute goods shortages and sharply higher prices. Few people apparently, re- 
ealling 1940-41 experience, could believe that the Government would be fore- 
sighted enough to enforce the necessary retrenchment on the demand for men, 
machines, and materials in the production of civilian goods and services to 
enable military procurement officials to “draft” sufficient productive resources to 
fulfill the rearmament program (at home and abroad) without forcing up prices. 
Hence came about the wave of ‘scare buying” by consumers and inventory accu- 
mulation by business, much of it credit-financed. 

Thus the inflation of the past year was occasioned by the mere “shadows” of 
prospective rearmament expenditures. It owed nothing to a budget deficit, for 
there was none. In fiscal 1951, the Treasury’s cash intake was $7.5 billion 
greater than its cash outgo, and even on a budgetary basis its excess of receipts 
over expenditures.amounted to $3.5 billion. Though Federal fiscal policy man- 
ifestly was not a cause of the inflation during this period, it might have been 
used more effectively than it was used to combat an inflation having its roots 
elsewhere. 

Parenthetically, the ardent advocates of a pay-as-we-go fiscal policy might 
well reflect on these facts. Just as the Government's financial rectitude in “living 
within its income” in the past year did not forestall inflation, so a temporary 
lapse of balanced budgeting in the coming year would not necessarily promote 
inflation. A tax program designed to stimulate private savings could divert pur- 
chasing power from civilian goods and services markets quite as effectually as 
a tax program designed to reduce purchasing power so disposable. With equal 
efficacy from the standpoint of preventing inflation, the Government can obtain 
part of the funds required for defense expenditures out of real savings trans- 
ferred to the Treasury through bond purchases or it can obtain all of them 
through higher taxes. The only fundamental difference between these two meth- 
ods of relieving inflationary pressures on civilian goods and services markets is 
that in the one case the public secures something in return for the purchasing 
power currently foregone, specifically, a promise of future repayment, whereas in 
the other case it gets back nothing—except perhaps a feeling of virtue from sac- 
rifices endured. 

Inasmuch as to fulfill the promise of future repayment of the bonds, with 
interest, the Government will be obliged to levy heavier taxes hereafter than 
it otherwise would, it might appear that it is a matter of indifference, from 
the viewpoint of the public as a whole, which of these alternative methods of 
financing rearmament is adopted. This is by no means so. In the first place, 
cultivation of habits of thrift yields lasting benefits to any economy, and es- 
pecially to a private enterprise economy. Poor Richard’s advice was not meant 
for the eighteenth century alone; it is still good counsel for the twentieth. Sec- 
ondly, by contributing to the solidarity of a democratic society, there are ad- 
vantages in making patriotic sacrifices formally compensable. The Congress 
has wisely recognized this principle in the GI bill of rights. It would earn credit 
for itself, and strengthen popular faith in democratic government, were it to 
apply the same principle in respect to some part of the economic sacrifices en- 
tailed by rearmament. 

Though the cost of building up a Defense Establishment adequate for national 
security must, in one way or another, be borne by the present generation, the 
deprivations it entails can be enormously lightened by holding out to those (all 
of us) whose real income is thereby lessened a compensatory claim on future 
income. It could be argued, of course, that from the viewpoint of the public 
as a whole the “future income” from which reimbursement is to come is our 
own, so that the “compensation” (in the form of Government bonds) for current 
income foregone is illusory. In a sense, this is true. But “the viewpoint of 
the public as a whole” is likewise in a sense illusory. In a democratic society 
the publie is not a homogeneous mass of undifferentiated persons. It consists 
of individuals, each with distinctive traits, capacities, and ambitions. Earning 
power and the kind and amount of accumulations vary incontinently. Such 
being the case, the size and composition of the saving group and of the tax- 
paying group are far from identical. 

So it does not follow that a fiscal program for the emergency aimed at a 


Just balance between higher tax levies and Government borrowing of increased 


real savings, in preference to an uncompromising application of the pay-as-we-go 
shibboleth, is illusory. On the contrary, it offers genuine, long-run economic 
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advantages of a kind that are preeminently worthy of congressional solicitude 
in unsettled times like the present. 

To return now to the main theme, the defense program will shift into high 
gear in fiscal 1952 (year ending June 30, 1952). Estimated defense expendi- 
tures will nearly double those of fiscal 1951, rising from an average monthly 
rate of $2.2 billion to one of $4.3 billion. The diversion during the year ahead 
of an extra $25 billion worth of goods and services from the civilian market 
to the military can only be accomplished without further inflation by reducing 
civilian demand. (In view of the actual decline during the past year in the total 
real output of goods and services and of the prospective absorption by the 
military services of about 3 million men, we assume here that, at a maximum, 
increased productivity cannot effect a rise of real output in the coming year 
by more than 4 percent. This would be equivalent to a rise of say $5 billion 
in 1939 dollars or $12 billion in current dollars.) The two levers at the Gov- 
ernment’s command for accomplishing such a reduction are fiscal and monetary. 
(In an emergency, the materials-allocation device is indispensable for assuring 
adequate military supplies. But as it does not directly reduce civilian demand, 
we omit it here.) If the foregoing analysis is correct, to avoid further inflation 
the Government will need to use both levers more rigorously than heretofore. 

The simplest and most effective way to reduce civilian demand is to reduce 
business expenditures on nonmilitary production (including investment) pro- 
grams. Consumer expenditures will take care of themselves if business expendi- 
tures are properly regulated, for the wherewithal of the former has its prin- 
cipal source in the latter. And by and large restriction of business expendi- 
tures on civilian-production programs can be most expeditiously and economi- 
eally enforced by restriction of bank credit. In existing circumstances, it would 
be imprudent, for this purpose, to trust exclusively to Federal Reserve open- 
market operations and voluntary compliance with the recently organized move- 
ment to curb bank loans to business. Statutory authorization is clearly expedi 
ent for imposing higher reserve ratios if need be, for extending FRB control 
of reserve ratios to nonmember banks, and for implementing the FRB proposal 
to institute secondary reserves—freezing part of the bank holdings of Govern- 
ment securities. These measures judiciously administered would go far to abate 
the dangers of further inflation. 

The fiscal lever can and should be used in three ways: By cutting Federal 
nonmilitary expenditures, by increasing anti-inflationary taxes, and by stimu 
lating both private savings and their investment in Government bonds. 

(1) The Government can economize in its own demands on the limited 
available supplies of men, materials, and machines by diverting to rearmament 
a substantial part of the funds now being spent on scores of civilian activities 
that are not essential to defense. Indeed, retrenchment in the Government's 
civil expenditures, in some directions, would eliminate flagrant wastes known 
to all men. Outstanding examples are afforded by the rivers and harbors pork 
barrel, agricultural subsidies, and mail subsidies to periodicals. 

(2) The Government can obtain an even larger contribution to defense costs 
by turning the tax screws a bit tighter. It is important to remember, however, 
that not all taxes are equally anti-inflationary. In the present context, i. e 
as a means of counteracting inflationary forces implicit in a sudden, radica! 
increase in military expenditures, the most efficacious taxes are those that 
have a minimum adverse effect on current production and a maximum tendency 
to promote saving. It is a common mistake to overlook, in this connection, the 
role of investment. The frequent declaration that a sound taxation policy, 
in the present emergency, wil] repress consumption is no more than a half- 
truth. Investment is no less inflationary than spending. Indeed, dollar for 
dollar, it is far more inflationary, as Keynes was at pains to emphasize. So 
diversion of savings, both individual and corporate, from civilian goods and 
services markets (including construction goods and services) to Government 
bond purchases is a necessary part of any program for strengthening our 
military defenses without weakening our economic defenses. 

Probably the individual income tax provides the most efficacious and equitable 
fiscal means of diverting available purchasing power from civilian markets. 
But it should not be overlooked that whatever part of personal income-tax 
revenues would have been saved had the tax collector not got them represents 
a depletion by so much of the supply of funds the Treasury can tap by its bond 
issues. Accordingly, to provide a salutary stimulus to individual saving, it 
would appear advisable, while reducing personal exemptions and increasing 
moderately the applicable rates all along the income scale but especially in the 
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middle brackets, to deduct from taxable income life-insurance premiums and 
all or some part of the funds used to buy United States savings bonds. Limits 
are already in effect on the latter channel of investment, and to prevent misuse 
of the former maximum deductions therefor might well be stipulated. Such a 
tax measure would make a higher income tax rate much less unpalatable and 
presumably have less adverse effects on production incentives than the in- 
ereased rates otherwise might. At the same time it would provide a direct 
and powerful inducement to spend less and privately invest less and to save 
more and buy more Government new issues. (And given a continuation of 
the Treasury’s acquiescence in an upward movement of interest rates, un- 
doubtedly a large proportion of insurance companies’ liquid investment funds 
would flow into “Government,” new or old, in either case helping to turn back 
the inflationary tide.) 

Though the corporation income tax is less anti-inflationary than the indi- 
vidual income tax, its more rigorous use in the present emergency would help 
appreciably to close the inflationary gap. This is particularly true if the 
device were used in conjunction with effective credit control measures, as 
suggested above. For then resort to bank-borrowing as an alternative source 
of funds would be impeded, if not blocked. But the frequent allegation that 
the entire burden of corporation income taxes is simply shifted to consumers 
in the form of higher prices cannot be sustained. In their very nature such 
taxes bear unequally on different enterprises competing in the same market, 
and in few industries is the market position of every competitor strong enough 
to permit each to recoup the full amount of the levy. 

*arenthetically, we do not minimize the long-run disadvantages of a levy 
that cuts down corporate savings and the volume of earnings “plowed back,” 
or reinvested. Under ordinary conditions any advance in the high corporation 
income tax rates now in effect would clearly be uneconomical. But when the 
paramount desideratum is to shift men, materials, and machines to defense 
production, a check to plant expansion in civilian-goods lines is a sine quo non 
of preventing inflation. For the goods shortage that such plant-expansion 
programs might relieve is a future shortage. To construct additional facilities 
for civilian production now is to give the 1951 economy a double-barreled in- 
flationary charge—increasing consumers’ disposable income and decreasing the 
means of production available for the defense program (not to mention prevent- 
ing, by so much, an increase in the current supply of consumers’ goods). 

Probably the least anti-inflationary taxes of all are excise duties and so-called 
excess-profits levies. Both are highly discriminatory and inequitable. On 
economic no less than social grounds, with two exceptions their repeal forth- 
with would be an all-round gain. The exceptions are the excises on liquor and 
tobacco. Because these products have no close substitutes and because to the 
extent that their consumption fs repressed few question the benefits’ to productive 
efficiency, their revenue-yielding advantages outweigh their regressive incidence. 

(8) If, used in conjunction with more rigorous monetary measures to keep 
down prices, the combination of Government retrenchment on civil expenditures 
and selective anti-inflationary taxation fails to yield enough to offset the mount- 
ing outlays for exigent military requirements, the balance must be found from 
borrowing. 

The Government can in two principal ways foster real savings—and obtain 
thence, if necessary, the means of paying for part of the rearmament cost. The 
first is by offering the inducement of an attractive rate of interest. In an 
emergency like the present, voluntary savings thus induced would be “cheap at 
double the price” now offered. The second method is by vigorous campaign 
to encourage systematic saving habits and regular investment in Government 
bonds. To this end, the device previously suggested, of providing for deduction 
in certain circumstances of United States savings bonds purchases from taxable 
income, should contribute powerfully. Another device working toward the same 
end might well be tried, namely one assuring purchasers of a special series of 
savings bonds that their frugality would not be in vain. Guaranteed that, “come 
what may,” the investor in a savings bond, series —, would be entitled at maturity 
to a fund of purchasing power equivalent to that foregone in purchasing the 
bond, there is little doubt that the volume of voluntary savings in this country 
would mount to a level more than adequate to meet the Government's financial 
needs in the present, or any foreseeable, emergency. Preventing inflation would 
then be no problem at all. 

The objection has*keen raised that offering a “purchasing power” bond would 
lead to a flood of conversions of present issues, and of transfers of funds from 
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existing nongovernmental obligations, into such a series. But restriction of 
such an issue to individual purchasers and limitation of holdings, similar to, but 
if need be lower than, the limitation now in force with respect to United States 
savings bonds, should suffice to forestall the apprehended “stampede” of funds 
thereto. 

In conclusion, without attempting to summarize the analysis, four features 
deserve emphasis. First, the danger of further inflation is real—an ominous 
menace to: the abiding interest of every class in the community. Second, the 
source of inflation is an excessive supply of money relative to the available 
supply of goods and services, and not, as frequently contended, excessive income 
payments. Rising wages and profits are signals, not causes, of inflation. Third, 
efficacious means of preventing further inflation are available, but responsibility 
for invoking them lies on the Government. Spontaneous, sporadic, self-selected 
measures for meeting the inflationary peril are likely to cancel out, if indeed they 
do not aggravate the crisis through degenerating into a sauve qui peut scramble. 
Fourth, the paramount need is to release from civilian production the men, 
machines, and materials required for executing the defense program. The fairest, 
surest, and most economical way to accomplish this is through a blend of govern- 
mental economizing, heavier taxation, and vigorous stimulation of savings. Pur- 
sued resolutely and firmly, yet without forgetting the virtue of moderation in 
all things and above all in fiscal affairs, these polices would enable us to avoid 
the economic quicksands of inflation. 

Sincerely yours, 
Myron W. WATKINS, 


URBANA WINE Co., INC., 
Urbana, Hammondsport, N. Y., August 6, 1951. 
Hon. W. F. GrorGe, 
Chairman, Senate Finance Committee, 
United States Senate, Washington, D. C. 

DEAR Mr. GeorGe: We follow with great interest the tax hearings; the way 
they are conducted is a credit to you and your committee and the best protection 
our people have against unwise and unfair tax proposals. 

The American wine industry has always been ready to accept its share of the 
tax burden, and in return it expects fairness in its distribution. 

It is for that reason that we respectfully remind you that the greatest part 
of the present excise taxes on wines are special war taxes; they were considered 
as very heavy and exceptional, they were voted as temporary measures, to be 
repealed at the end of the war. Now, not only have they not been repealed for 
the last 4 years, but it is proposed to increase them again. 

There is another side to the question, an important moral side. Every in- 
formed citizen knows all the evils generated by prohibition. Outrageous taxes 
on alcohol bring the same result. One of the best ways to fight alchoholism in 
this country is to favor temperate drinking of table wines with meals against 
heavy liquor drinking before meals. Any additional taxation on wines now 
would be a terrific blow to temperance and a great victory for the bootleggers 
and producers of moonshine alcohol. 

I also wish to bring to your attention the terrible injustice of the champagne 
tax. If the American Government had desired to destroy the champagne indus 
try, it would have not acted in any different way. 

The American champagne production has always had to compete with French 
champagnes made at a lower cost and with cheaper labor, while it has slowly 
been recovering from the blows dealt by prohibition. The Government has given 
tremendous help and protection to all other agricultural industries in similar 
circumstances; what has it done for the Amercina champagne industry? 

Since repeal of prohibition it has raised the tax per case first from $1.20 to 
$1.44 and then to $7.20 during the war. During the same period of time, it has 
reduced the import duty per case of French champagne first from $14.40 to $7.20 
and then lately down to $3.60. 

Can any industry in the United States claim such unfair treatment? If so, 
I would like to know it. 

Champagne is the only wine not taxed on the alcoho] content. It is supposed 
to be a luxury beverage because it sparkles. Then why not heavily tax spark 
ling water because of the luxury of its bubbles? And why should a bottle of 
champagne at $3.90 a fifth be taxed as a luxury when a bottle of old French still 
Burgundy at $5 a fifth is not? 
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of Champagne is a dry wine and a temperate drink and it should be taxed at 

ane the rate of the dry wine tax. 

es : The dollar receipts from the champagne tax is extremely small compared with 

ds ¥ the balance of the wine industry tax receipts. An extremely small increase in 
. the wine tax would easily compensate the loss of revenue from the repeal of 

=e the frightful and unjust champagne tax. 

ae As this tax is added to the price of a champagne case when it leaves the 

he winery, it is included in the price charged to the wholesaler. After the 25 per- 

ble cent mark-up price of the wholesaler and the 50 percent mark-up of the retailer, 

ae the increase in the price of champagne to the consumer due to the tax is $14.40 

rd, per case or one third of the retail price. 

uty I am sure that your committee will study these facts carefully and take appro- 

ed priate action. 

ey Yours very truly, 

le. URBANA WINE Co., INC. 

en, : : 

= CHARLES M. Fort RNTER, 

; President. 

rn- ri 

ur- Senator Kerr. We will now recess until 10 o’clock tomorrow morn- 

= ing. 

oid ; 


(Whereupon, at 1:15 p. m. the committee recessed to reconvene at 
10 o'clock a. m., Tuesday, July 31, 1951.) 
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TUESDAY, JULY 31, 1951 


UNITED STATES SENATE, 
CoMMITTEE ON FINANCE, 
Washington, i: CG, 
The committee met, meee to recess, at 10 a. m., in room 312, 
Senate Office Building, Senator Harry F. Byrd presiding. 
Present: Senators Byrd, Hoey, Kerr, Taft, Martin, and Williams. 
Also present: Elizabeth B. Springer, chief clerk; Colin F. Stam, 
chief of staff, Joint Committee on Internal Revenue Taxation. 
Senator Byrp. The committee will come to order. 


Mr. John Canelli. 


STATEMENT OF JOHN CANELLI, PRESIDENT, NATIONAL BOWLING 
COUNCIL 


Mr. Canetut. Good morning, Senator Byrd. Mr. Chairman, we are 
aware of the work that you have to do. Can we have permission to 
file our formal brief with the 1 reporter? We will be glad to do so and 
waive our time for oral presentation. 

Senator Byrp. Thank you. 

Mr. Canextt. It has already been filed for your benefit. May I 
give you and the other members a synopsis of our brief which will 
help you in understanding it ¢ 

Senator Brrp. Yes. 

Mr. Canetur. Thank you. 

(The prepared statement referred to follows :) 


STATEMENT OF JOHN CANELLI, PRESIDENT, NATIONAL BOWLING COUNCIL, 
WASHINGTON, D. C. 


My name is John Canelli. I am from Toledo, Ohio. I am president of the 
National Bowling Council, and also president of the American Bowling Congress. 

The National Bowling Council is composed of representatives of all of the 
various bowling groups of the country: The American Bowling Congress, the 
Woman’s International Bowling Congress, the National Duck Pin Bowling Con- 
gress, the Allied Candle Pin and Rubberband Pin Associations, etec., representing 
some 16 million bowlers. 

We object to and oppose the proposal of the Secretary of the Treasury, Mr. 
John W. Snyder, for a 20-percent tax per game on the use of bowling alleys and 
billiard and pool tables in connection with the enactment of H. R. 4473 known 
as the Revenue Act of 1951. 

Our objections, and the reasoning therefor which follows, were presented to 
the Committee on Ways and Means of the House, which, after due and thorough 
consideration, believed our reasoning to be sound and valid, and substituted for 
the proposed 20-percent tax per game an annual tax increase of $5 per unit to 
be added to the present annual tax of $20 per alley bed and billiard and pool 
table. 
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We object to and oppose the proposed 20 percent tax per game on the use of 
bowling alleys, billiard and pool tables, the imposition of which would be an 
outright tax on these 16,000,000 bowlers on what has long been recognized as 
their necessary physical recreation activities. The proposed tax is the difference 
between taxing the participant in a recreation or sport instead of taxing the 
spectator who is being entertained or amused. The proposed tax would also 
bring about a drastic curtailment in the operation of the facilities needed to be 
maintained in order that these millions of our citizens can continue to partici- 
pate in their favorite and beneficial recreation. 

Bowling is not a luxury, nor can this proposed tax be in any manner construed 
as a tax on a luxury article. Bowling is not an amusement. It is a participant 
recreation, providing valuable and necessary physical recreation for these 
millions of Americans, and is a valuable part of the employee recreation pro- 
gram of some 20,000 industrial plants, large and small, throughout the Nation. 
I also wish to add, that 15 percent of the membership of the American Bowling 
Congress is made up of church and Sunday school leagues, and here in Wash- 
ington more than 4,000 bowlers from the duckpin group are from the various 
churches. 

Bowling is the poor man’s recreation. The income chart submitted by the 
Secretary of the Treasury, Mr. Snyder, shows that 83 percent of the taxpayers 
of the country earn less than $5,000 per year. A few years ago the United States 
Department of Commerce issued a report showing that 77 percent of the wage 
earners of the country were in the less than $3,000 per year salary bracket. 
In relative values of today’s salary levels and cost of living we are certain that 
the same percentage still holds. A very careful survey by the national bowling 
organizations shows that 75 percent of the bowling participants come from these 
low-income brackets and, as such, are least able to pay the proposed tax. 

The proposed tax is discriminatory and grossly unfair, in that it is an un- 
precedented tax on the participants in a particular recreation and sport. Bowl- 
ing is one of the greatest, if not the greatest, of participant recreations, and the 
participants come mostly, as already stated, from the lower income groups with 
strictly limited amounts of money to spend for recreation. In fact, it is the 
only sport available to millions who, because of some physical disability, ad- 
vanced age, or other causes, are unable to take in any other participating 
recreational sport. It is obvious what will happen if the cost of bowling is 
increased 20 percent by the addition of the proposed tax. A large number of 
the bowlers of the Nation, already faced with the burden of increased costs 
of living and the problem of making both ends meet, will undoubtedly be forced 
to give up participation entirely. And the majority of the rest will be com- 
pelled to curtail their only regular form of exercise and recreation. 

As a logical result of this a further, and probably more serious effect of such 
a tax would be its effect on the average bowling establishment owner. We con 
scientiously tell you that the imposition of this tax would force thousands of 
bowling establishments to close. Bowling participation has already sharply 
declined during the past several years, approximately 20 percent in the past 
year, due to only one reason—insufficient funds on the part of the participant, 
occasioned by the continued rise in the cost of living further reducing the 
amount of money left over from the pay check for recreation and other purposes. 
This statement of fact of the decline in bowling participation, only too well 
known to us and the ten thousand-odd bowling proprietors of the Nation, repre- 
sents a fact that is substantiated by the Secretary of the Treasury’s own figure. 

By that I mean this: In 1948, when a similar tax of 20 percent was proposed 
on the cost of bowling, the estimated revenue to be raised by such a tax was 
listed in the bill then before your committee as $27,000,000. The Secretary of 
the Treasury now estimates that the selfsame 20-percent tax would bring in 
a revenue of only $20,000,000, admitting a decline of more than 25 percent in 
bowling participation. It is also only too well known to us that during the 
past year bowling establishment after establishment has been striving to keep 
its doors open hoping for better days. A further reduction in the purchasing 
power of the participant by the imposition of a 20-percent tax would so reduce 
participation in bowling that it is certain several thousand establishments would 
be forced to close, thereby causing both the entire loss of the capital investment 
of the owner as Well as the present means of livelihood. As about 70 percent 
of the bowling establishments are located in the smaller towns and rural com- 
munities, this would deprive a large number of these communities of necessary 
recreation facilities. 
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When the proposed 20-percent tax on bowling was before the Congress in 
1948, President Truman, then a Member of the Senate, wrote the following, 
under date of December 1, 1943, to the president of the Bowling Proprietors 
Association of America, saying: “I agree with you that such a tax would be 
highly discriminatory against one of our most popular and beneficial recreations 
and would probably result in many bowling establishments going out of business. 
It would be an injustice to both proprietors and participants of the game.” As 
far as the statement of Mr. Truman is concerned, definitely the conditions which 
prompted him to say this in 1943 are not anything but worse, as is proved by 
the figures of the Secretary of the Treasury in 1943 and those of the present 
Secretary, which bluntly admit a 25-percent decrease in the volume of business. 

In 1948 the Treasury, in connection with a similar 20 percent tax proposal 
estimated the tax revenue at $27,000,000 for bowling and billards. Billiards, 
however, was to be subject to a $20 per table tax, which would result in a revenue 
of about $2,000,000. It follows that the estimated tax revenue in 1943 for 
bowling alone was expected to be $2,000,000, thereby indicating a gross volume 
of business of $125,000,000. In 1951 the Secretary of the Treasury’s estimate 
is $20,000,000 tax income for bowling and billiards combined. Since billiards 
accounts for about one-third of the total, the Treasury expects about $13,000,000 
from bowling, thereby indicating a $65,000,000 gross volume of business for 
bowling. Despite more bowling alleys in existence than in 1943, the Treasury 
expects the volume of business to be about one-half of what it was in 1943 (which 
apparently was arrived at after taking into account the anticipated drop the 
imposition of this tax would cause). 

One would be hard put to it to think of a business that could continue with a 
50-percent reduction in its volume. Especially is this so with a business all 
of whose expenses and charges are fixed and not variable with a decrease in 
volume of business. That is exactly the kind of business bowling is, with the 
net result that most establishments, already operating perilously close to the 
area of red-ink figures, will have to close. In addition to our concern over 
the serious impact the proposed 20-percent tax will have on the millions of bowlers 
in drastically curtailing their recreational activities, a further concern here is 
to see that the bowlers are not deprived of places to bowl by these bowling 
establishments being forced to close. 

May I also point out to the committee that, at present, the Government is 
collecting $20 tax per bowling lane and billiard and pool table per year, and 
that there will be no collectible tax at all from the establishments that are 
forced to close. 

May I review the history of this same proposed 20-percent tax on bowling and 
billiards. Our groups were very negligent back in 1943 when a similar proposal 
was up for hearing. In our negligence we failed to supply the Committee on 
Ways and Means of the House with adequate information and the House voted 
in favor of the tax. 

When, later, we did give a more adequate story to the Senate Committee on 
Finance the 20-percent tax aspect Was removed from the bill. The Senate com- 
mittee voted unanimously against it. Chairman Walter F. George, reporting out 
the bill, making the following comment: “The House bill shifted the tax on bowl- 
ing alleys from a flat $10 per alley to 20 percent of the charge. * * * This shift 
appeared to be unduly burdensome for a participant sport, such as bowling. 
Further, the tax on a per-game basis would require a great deal of bookkeeping 
and auditing that would not be required on a flat tax per alley. Hence, your 
committtee set the bowling alley tax at $20 per alley.” and when the matter was 
referred to the conferees of the House and Senate the House Members accepted 
the Senate version, with the result that the 20 percent tax on bowling was 
eliminated entirely, and the $10 per alley bed tax was increased to the now 
existing $20 per bed levy. 

Any tax law must be fair and serve some useful purpose not outweighed by 
the damage it will do. This tax proposal is unsound and will not serve a useful 
purpose commensurate with the damage it will do. First, the proposed 20- 
percent tax on bowling will not stop any inflationary impetus in that the money 
proposed to be taxed has not caused any inflation in the past, and will not 
reach any future spending tending to an inflationary impetus, since bowling 
spent money is not luxury-spent money, but money spent on a necessary and 
essential participant recreation and sport. Second, and to the contrary, this 
tax will impede and restrict a necessary recreation pursuit of millions of our 
citizens, with an anticipated but purely conjectural revenue of $20,000,000 
only and if the same volume of bowling continues as anticipated by the Treasury 
Department, and if all presently operating bowling establishments, billiard 
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rooms, and so forth, are able to remain in business. Isn’t it reasonable and 
sound to expect that, with 20 cents being taken out of the bowling participant’s 
dollar for tax, that he must, of necessity, have 20 cents less from each dollar 
to spend for bowling which, translated into cold facts, means a further reduction 
of 20 percent in bowling participation for the proprietor. In the time that has 
elapsed since the proposal of this tax we have heard from approximately 1,000 
proprietors, from every State in the Union, 75 percent of whom have said they 
would be forced to close if the tax is put into effect. 

We submit to the committee that the harm and damage to be done by the im- 
position of this tax would in no way be compensated for by the amount of good 
that could be done with such a comparative small amount of money, even if you 
got it. We respectfully and earnestly urge that the proposed 20-percent tax 
on bowling, billiards, and pool, as recommended by the Secretary of the Treas- 
ury, Mr. Snyder, be rejected and we feel that in the best interests of the impor- 
tant and needed recreation programs for the citizens of our country, in which 
bowling plays an important and major part, the tax on bowling, billiards, and 
pool should remain at $20 annually per bowling alley, billiard, and pool table. 


Senator Byrp. Mr. Earl E. Raymond? 


STATEMENT OF EARL E. RAYMOND, CHAIRMAN, WASHINGTON 
ACTIVITIES COMMITTEE, TRAILER COACH MANUFACTURING 
ASSOCIATION AND TRAILER COACH ASSOCIATION (WEST COAST) 


Mr. Raymonp. Mr. Chairman, I have a prepared statement and I 
will take less than 10 minutes. 

May I read it? 

Senator Byrp. Yes, go ahead, Mr. Raymond. 

Mr. Raymonp. Mr. Chairman and gentlemen of the committee, my 
name is Earl Raymond. I am a trailer-coach manufacturer from 
Saginaw, Mich., and am chairman of the Washington Activities Com- 
mittee representing the Trailer Coach Manufacturers Association, 20 
North Wacker Drive, Chicago, Il, and the Trailer Coach Association 
of the West Coast, located in Los Angeles, Calif. These two associa- 
tions represent approximately 85 percent of the production of the 
industry. 

Our industry is appearing before you today to ask that trailer 
coaches, which are in reality mobile homes, be exempted from the Fed- 
eral excise tax. 

Since 1941 our product has faced an excise tax of 7 percent. The 
revenue act of that year uses the word “trailer” in section 3403 (subsec. 
B) of the Internal Revenue Code. That section pertains to the ex- 
cise tax imposed upon automobiles and related vehicles. 

At the time the act was passed in 1941 there was no question but 
that a considerable percentage of our production was used for travel 
and vacation activities. 

However, since 1941, the character of the trailer-coach business has 
changed radically. More and more—and the trend has been accel- 
erated in recent years—trailer coaches have come to be used as mobile 
homes, used the year round and moved from place to place as cireum- 
stances dictate. 

A_recently completed survey made by Trailer Finance Associates 
of Grand Rapids, Mich., a leading national trailer coach banking 
group, showed that about 93 percent of the trailer coaches sold today 
are used as mobile housing. About 68 percent of the trailers are used 
by defense workers and approximately 25 percent by military per- 
sonnel and their families. Of the remaining 7 percent only about 
1 percent is used for vacationists, or tourists. ; 
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The Trailer Coach Association of the West Coast has made a similar 
survey and reports almost identical percentages of use. 

Added proof that trailer coaches today are being used as mobile 
homes is found in the type of unit we are constructing. We are fol- 
lowing the demands of the customers. So far in 1% 51, 69 percent of 
the coaches constructed have been 30 feet, or longer, as compared to 
only 17 percent in that brac ket in 1948. In 1948, 29 percent of those 
constructed were coaches of 23 feet, or shorter, while that size group 
has dwindled to 2 percent tod Ly. 

All coaches constructed today are complete mobile living units 
equipped with modern kitchens, complete bathroom facilities, and 
furniture. 

The type of coach manufactured when the excise tax was first im- 
posed did not have all this modern equipment. 

For illustrations of the modern mobile home trailer coach, I refer 
you to the attached booklet entitled “Mobile Housing for National 
Defense.” 

Since World War IIT many Government agencies, as well as con- 
gressional committees, have recognized and classified trailer coaches 
as mobile homes. The National Security Resources Board, vitally in- 
terested in the defense of 5 country, made a complete survey of de- 
fense housing needs of the Nation. This was done under the super- 
vision of Mr. Ralph Kaul, who, at that time, was Acting Director 
of the Housing and Community Facilities Division of NSRB. Mr. 
Kaul is now chairman of the Critical Areas Committee of the Defense 
Production Administration. 

In Mr. Kaul’s final report to the NSRB, trailer coaches were de- 
finitely classified by him as mobile homes and as a vital and indis- 
pensable segment of any emergency housing program. 

The Bureau of Standards in the Departme nt of Commerce is cur- 
rently developing plumbing standards for trailer coaches similar 
to those applied to permanent type houses. 

The United States Public Health Service is developing suggested 
regulations for the establishment of trailer parking facilities as part 
of the deve ‘lopme nt of mobile housing. 

The Atomic Energy Commission is finding mobile housing a solu- 
tion to some of its current problems. At its request, since January, our 
group has had a field staff working closely with the Atomic Energy 
Commission, the contractor, and State and municipal authorities in 
planning and developing proper trailer parking facilities for con- 
struction workers on the projects in South Carolina and Kentue ky. 

Recognition for this work has come from Dean Snyder, Deputy Com- 
missioner for Special Services of the Federal Security Agency. Mr. 
Snyder states in a letter dated May 4, 1951: 

Your organization deserves great credit for the constructive work that 


you 
are doing in the Savannah River and Paducah areas. 


Just as important, I believe, is recognition by Members of Congress. 
The Senate Preparedness Subcommittee, of which Senator L yndon 
B. Johnson is chairman, in a report on July 19, 1951, recommended 
that the Department of Defense should— 


immediately initiate, to the fullest extent of its powers and resources, measures 
to alleviate housing conditions described in this report including: 
*” * m” * * * 





1984 REVENUE ACT OF 1951 


©. The utilization of any vacant or unused property for trailer camps. 


That report dwelt on the deplorable housing conditions to which 
many servicemen and their families are subjected. 

The sage clearly indicates that trailer coaches, where good trailer 
parks are available, are a satisfactory answer to the conditions de- 
scribed in the report. In this connection, I have already quoted the 
recommendation with regard to the utilization of unused space on 
military reservations for trailer parks, 

The report also mentions some substandard trailer parks on private 
property and justly criticizes them. But the same report clearly 
indicates that trailer oe where good trailer parks are available, 
are a satisfactory answer to the conditions described therein. 

Secretary of the Army Frank Pace, Jr., immediately took cogniz- 
ance of the report and wrote a letter to Senator Johnson in which he 
said : 

I have directed the commanders of our installations to immediately study 
the feasibility of using any vacant or unused property for trailer camps. 

The very tax bill you are considering recognizes the differences 
between mobile housing and the automobile industry. The House of 
Representatives voted to increase the automotive excise tax from 7 to 
10 percent but voted to hold the tax on trailer coaches at 7 percent. 
If the House had not recognized the difference, the tax on felons also 
would have been increased. 

We feel that the House should have gone further and should have 
removed the tax on trailer coaches completely. There is no other way 
than removal of the tax to be fair to the servicemen and defense 
workers who are using trailers as homes—and almost all trailers sold 
today are being used as homes. We would like to point out that no 
excise tax is placed on ordinary type homes, whether luxury type 
or even vacation cottages. Yet, a burdensome and inequitable tax is 
placed on those who seek to meet the housing emergency through the 
use of trailer coaches. 

A mistake with regard to trailers during World War IT has been 
corrected. During the war WPB classified our product, so far as 
material allocation was concerned, in the automotive division. 

There is no question that such a classification was an error since 
the automotive division had little to do with housing and the Govern- 
ment during World War II prohibited the manufacture of trailer 
coaches, except for housing for Government use. <A lot of confusion 
resulted. 

Today, trailer coaches are properly classified in the Building Mater- 
ial Division of NPA, and we have been granted specific ¢ allocations 
of critical materials under CMP for mobile housing purposes. 

We are not at this time questioning the original action which classi- 
fied us as an automotive industry but we do feel that an error has 
been committed in keeping the excise tax on trailer coaches, and we 
appeal to you to correct that mistake. 

The Senate recognized the trailer coach as housing when it passed 
its defense housing bill, by stating that wherever ‘the words ‘ ‘pre- 
fabricated house” are used they sh: ill also apply to “mobile housing.” 
Why then should the prefabricated house be free from a Federal 
excise tax and the mobile house be taxed when both are “housing”! 
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Many persons are under the impression that the trailer coach is not 
taxed other than the Federal excise tax. This presupposes that the 
trailer coach vanishes after it is purchased. 

We would like to point out that virtually all trailer coaches pay a 
highway vehicle tax; many must pay a personal property tax; some 
States and municipalities impose a special trailer tax; and almost all 
trailers are taxed through taxes imposed on trailer parks, either as 
improved property, or as levies on each trailer site reflected in rentals. 

As an association, we want trailers to pay their fair share of State 
and community taxes, and feel that, in most instances, they are paying 
taxes commensurate with other housing now. However, this is a 
State and local problem and has nothing to do with a Federal excise 
tax which is placed on one type of housing and not on other types. 

Not only does discriminatory taxation on trailer coaches affect the 
individual purchaser but it affects the ability of industry to help solve 
the defense housing problem. 

In the Savannah River area the du Pont Corp., charged with con- 
structing the atomic energy plant there, has requested bids on a vast 
housing project specifying trailer coaches, or small portable or pre- 
fabricated houses. We feel that trailer coaches are the answer to the 
fundamental housing problem at Aiken. But this discriminatory tax 
puts the trailer coach manufacturer at a tremendous competitive 
disadvantage. 

There is currently discussion about emergency housing problems in 
Kansas City, Kans., an area devasted by floods? Some prefabricated 
house manufacturers have made claims that they can offer housing at a 
lower cost than trailer coaches. Whether their claims are correct or 
not is not to be discussed here but my point is that-again the trailer 
coach industry must consider the tax burden before it can even enter 
bids, if bids are asked for. If the unfortunate flood-stricken families 
desire to purchase individual mobile housing direct—they again must 
pay a tax for that privilege. 

In view of recognition as mobile housing by the various agencies 
of the Government, and in view of the fact that evidence shows trailer 
coaches today are being used as mobile homes, we respectfully submit 
that the Federal excise tax on trailer coaches should be repealed. The 
simplest way to remove this discrimination is to amend section 3403 
(b) by adding the words “trailer coaches” after the words “except 
tractors” in said paragraph. 

Senator Byrp. Thank you very much. 

Mr. Raymonp. ‘Thank you. 

Senator Byrp. In lieu of an appearance the Chair inserts the state- 
ment of the Trailercoach Dealers National Association at this point. 


STATEMENT OF JOHN C. WILLIAMSON, WASHINGTON COUNSEL, TRAILERCOACH 
DEALERS NATIONAL ASSOCIATION 


Mr. Chairman and members of the committee, I am grateful for this oppor- 
tunity to testify in behalf of the Trailercoach Dealers National Association m 
opposition to the retention in the pending tax bill, H. R. 4473, of the excise tax 
on mobile housing 

I would first like to state that the present 7 percent excise tax on trailercvaches, 
or mobile housing, which the present bill would continue, came about more as a 
result of a misapplication of the law than by the specific intent of the Congress. 
The reason is quite obvious. In the 1941 Revenue Act (sec. 3403 (b)) an excise 
tax of 7 percent was imposed on trailercoaches because of their affinity to the 
automobile—becanse. to exles the language of the statute, they were “suitable 
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for use in connection with passenger automobiles.” Since 1941, however, experi- 
ence has proven that the relationship of the trailercoach to the automobile is 
only incidental, and that there is a much closer and more clearly defined affinity 
of the trailercoach to a family dwelling unit. Trailercoaches have become mobile 
housing and the automobile serves only, what has proven to be, the infrequent 
application of the unit’s mobile characteristic. 

The best evidence of the need for a general reorientation in the public as well 
as congressional approach to the trailercoach as a taxable commodity is the fact 
that over 93 percent of the house-trailer units sold during the past several years 
are used as family dwelling units and for all practical purposes are permanent 
on-site housing. We submit therefore that the present excise tax which singles 
out house trailers as the only housing subject to an excise tax is unwarranted, 
discriminatory, and, therefore, in violation of a most fundamental precept of 
our revenue system. 

The experience of our industry during the past several years reveals that the 
owner-occupants of trailercoaches in the thousands of trailer parks throughout 
the country are assuming more and more the burden of local taxes for the sup- 
port of local government and community services; and that these taxes com- 
pare most favorably with those levied against conventional housing. In many 
instances the owner of a $4,000 trailercoach pays more in local taxes (includ- 
ing licensing fees, etc.) than the owner of a conventional house with the same 
assessment value. 

The 7-percent excise tax, therefore, becomes an added burden to the trailer- 
coach owner, giving rise to an injustice which this committee and the Congress 
should and ought to remedy once and for all in this 1951 tax bill. 

Several things have occurred in the past year which serve to emphasize the 
housing characteristic of the trailercoach as distinguished from the so-called 
automotive characteristic, the primary basis on which rests the present 7-per- 
cent excise tax. 

Three months ago the Senate passed the bill S. 349, the defense-housing bill 
which authorizes the Housing and Finance Agency to acquire mobile housing 
units for defense workers to defense areas, and also authorizes direct loans to 
facilitate the manufacture and distribution of mobile housing in order to en- 
hance the defense housing effort. The above two provisions of this housing 
legislation also relate to prefabricated housing which is not subject to the ex- 
cise tax. Doesn’t this rather point up the injustice of continuing to impose 
the burden of an excise tax on a mobile housing unit? 

Again, on July 19, 1951, the Senate Preparedness Subcommittee issued a re 
port on the deplorable housing situation to which our servicemen are subjected 
around military installations. The subcommittee noted that the use of trailer- 
coaches and trailer parks, both on and off military reservations, were assuming 
a prominent role in meeting the temporary need for decent housing of service 
men and their families; and the subcommittee recommended that the Depart 
ment of Defense take early steps to expend trailer park facilities in and around 
military installations to accommodate more mobile housing. 

The present excise-tax increases by 7 percent the cost of such housing to 
these same servicemen. 

We hope that we have been successful in bringing about a new approach to 
the question of taxing mobile housing. We are not here as advocates of a spe- 
cial tax-exempt status for our industry; rather are we here as pleaders for a 
more sound classification of the trailercoach as a taxable item. If the Con- 
gress in its wisdom decrees the taxation of housing units, whether they be 
conventional, prefabricated, demountable, portable, or mobile, then the mobile 
housing industry would be the last to contend that its burden was unjust. 

However, in this instance mobile housing has been singled out for special 
tax treatment, singled out as something other than housing when in truth and in 
fact it is housing. 

We ask, therefore, that the committee eliminate the present 7-percent excise 
tax as it affects mobile housing by amending section 3408 (b) by adding after 
the words “except tractors” in such subsection the words “trailercoaches de- 
signed for use as housing.” 


Senator Byrp. Mr. Bollum, President of the American Transit 
Association. 
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STATEMENT OF H. L. BOLLUM, PRESIDENT, AMERICAN TRANSIT 
ASSOCIATION 


Mr. Bottum. Iam H. L. Bollum, president of the American Transit 
Association, 292 Madison Avenue, New York. 

Mr. Chairman and members of the committee, I am president of 
the Springfield Street Railway Co. which furnishes local transit 
service in Springfield, Mass., and vicinity. 

I am appearing here before you today as president of the Ameri- 
can Transit Association of 292 Madison Avenue, New York, N. Y., 
to express the views of the members of the association with respect to 
the taxes proposed in H. R. 4473. 

We are particularly concerned about the effect of those providing 
for increased manufacturers’ taxes on new business and on auto- 
motive parts and accessories used in busses; an increased tax on gaso- 
line and liquefied petroleum gases, and in imposition of taxes on fuel 
used in Diesel-propelled power highway vehicles. 

These additional excise taxes would add about $6 million to the 
industry’s already heavy tax burden. 

The members of your committee have been furnished with copies 
of a statement setting out fully the position of the members of the 
American Transit Association with respect to specific taxes mentioned 
above and, I understand that this complete statement will be made a 
part of the record of these hearings and will be given the same con- 
sideration as though presented here at this time. 

However, on account of the 10-minute time limitation which I have 
been asked to observe, I will present at this time only a brief state- 
ment identifying the industry which I represent, and the summary 
and conclusions found on pages 4 and 5 of our complete statement. 

The American Transit Association is a voluntary trade associa- 
tion whose member companies transport over 80 percent of the more 
than 17 billion persons using local transit facilities in the United States 
each year. 

These companies operate in cities and towns of various sizes 
throughout the United States, including the major cities. The opera- 
tions of most transit companies are confined to city streets and these 
streets are generally not part of our State-aid highway system. 

Thirty five of the approxim: ately one thousand, four-hundred transit 
systems operating in the United States are publicly owned and oper- 
ated, including those systems which serve some of our major cities, 
such as, New York, Chicago, Detroit, Cleveland, Boston, San Fran- 
cisco, and Seattle. 

These public ly owned and oper ated Systems are exempted from the 
payment of the present proposed and the present existing excise taxes 
as stated above. 

Summary: We vigorously oppose the imposition of additional taxes 
on gasoline : and liquid peroleum gases, busses'and bus parts, or acces- 
sories, as well as the proposed new tax on Diesel fuel, since all are 
obviously special taxes designed to increase general revenues, yet are 
limited in their application, and are thus discriminatory. 

In addition, we firmly believe that the transit industry is entitled to 
complete exemption, or a substantial measure of relief from even the 
present Federal tax on gasoline and liquefied gases and from the 

86141—51—pt. 3-36 
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manufacturers’ excise taxes on busses and their parts or accessories 
the following reasons: 

Transit operations, unlike those of most other highway users, 
are alekont exclusively confined to those city streets which are largely 
built and maintain with munic ipal funds, although State funds may 
be used, in part, to build or maintain a limited number of such streets 
which comprise extensions of through routes. 

Transit operators, unlike most other highway users, pay substan- 
ti al amounts in the form of franchise fees and other imposts into the 
municipal funds used for street purposes, and, in addition, like other 
highway users, make substantial tax payments to the States for gen- 
el ral highway purposes. 

Transit service is not in the luxury category but is essential to 
the ‘business and social life of a community in normal times and is 
generally recognized as being one of the most important defense- 
~ porting industries in an emergency. 

Transit is the poor man’s tr ansport ation and any tax imposed 
at it becomes a burden on the lower-income groups. 

Appendix B shows the depressed financial position of the indus- 
try which makes it necessary for transit companies to endeavor to 
pass taxes, as well as all other costs, on to the transit rider in the form 
of higher fares; while appendix A shows the continuing decline in 
transit riding since VJ-day, which is indicative of rider resistance to 
higher fares. 

Finally, we urge that any future taxes levied on gasoline, liquefied 
petroleum gases, or Diesel fuel be made applicable to all users of such 
fuel in order that the necessary revenue can be produced by applying 
the smallest possible tax rate per gallon to the widest possible base. 
We also urge that the same principle be applied with respect to any 
future taxes on busses or their parts and accessories by imposing simi 
lar taxes on a great variety of other products or services which are no 
more essential to the defense effort than the service furnished by 
transit companies. We believe that past history also makes it impera- 
tive that any legislation passed at this time to increase the present 
level of taxes, or to impose new taxes, should contain specific provi 
sions for their automatic termination when the emergency which gives 
rise to them has ceased to exist. 

Senator Byrp. Thank you very much. 

Mr. Bortum. Thank you very much, sir. 

(The prepared statement referred to is as follows :) 


STATEMENT OF H. L. BoLtuM 


Mr. Chairman and members of the committee, my name is H. L. Bollum. Iam 
president of the Sprinfield Street Railway Co., which furnishes local transit 
service in Springfield, Mass., and vicinity. I appear before you today as presi- 
dent of the American Transit Association of 202 Madison Avenue, New York 17 
N. Y., to express the views of members of the association with respect to some 
of the taxes proposed in H. R. 4473, particularly those providing for increased 
manufacturers’ excise taxes on new busses and on automotive parts or accessories 
used in busses; an increased tax on gasoline and the imposition of a tax on fuel 
used in Diesel-powered highway vehicles. These additional excise taxes would 
add about $6,000,000 to the industry’s present heavy tax burden. 

The American Transit Association is a voluntary trade association whose 
operating member companies transport over 80 percent of the more than 17 billion 
persons using local transit facilities in the United States each year. These 
companies operate in cities and towns of various sizes throughout the United 
States, including the major cities. The operations of most transit companies 
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are confined to city streets and these streets are generally not part of our State- 
aid highway system. Thirty-five of the approximately one thousand four hundred 
transit systems operating in the United States are publicly owned and operated, 
including those systems which serve some of our major cities, such as New York, 
Chicago, Detroit, Cleveland, Boston, San Francisco, and Seattle. 

The local transit industry is essential to the business and social life of com- 
munities in normal times and in times of emergency is generally recognized 
as one of the most important defense-supporting industries. 

Since the latter part of 1946 the transit industry has suffered a substantial and 
continuing decline in the volume of its business. This is clearly shown on the 
chart, appendix A. At the same time, the industry’s operating expenses have 
risen steadily and very substantially. The combined effect of those two trends 
is a Sharp reduction in the industry’s earnings and in the rate of return on the 
money invested in the business, despite the fact that nearly all transit companies 
have increased their fares one or more times since 1946. As indicated in the 
table, appendix B, it is estimated the industry earned less than 114 percent on 
its investment in the year 1950. 

These facts prove that it is necessary for the industry to endeavor to pass any 
additional costs on to the riding public and are indicative of the difficulty in 
doing so. 


TAX ON GASOLINE AND LIQUID PETROLEUM GASES 


Certainly gasoline and liquid petroleum gases used in furnishing transit ser- 
vice are not luxuries, yet transit and other commercial highway users have been 
a favorite target of public administrators seeking sources of additional tax 
revenues for the past 20 years. We join other highway users in supporting the 
proposition that each class of highway users should pay special fees and taxes 
sufficient to cover their fair share of the cost of building and maintaining our 
highway systems. However, we believe it to be inequitable to expect transit 
operators to pay into the general revenue funds of both the Federal and State 
Governments the same special taxes paid by other highway users since transit 
operations are largely confined to city streets which, in all States are largely, 
if not entirely, constructed and maintained with municipal funds to which 
transit operators also make substantial payments in the form of special taxes 
or fees. The State of Michigan recognized the soundness of this principle 
recently by exempting transit companies from the payment of higher gasoline 
taxes and from certain other levies. 

Since highway users generally paid special highway taxes to State and 
Federal governments in 1949 which were almost double the total expenditures 
on State-administered highways, the proposed taxes on gasoline, liquid petroleum 
gases, and Diesel fuels, new vehicles and their parts or accessories, cannot be 
justified except as a general revenue measure and, as such, are discriminatory. 
The total special tax payments by the transit industry in the form of State and 
Federal fuel taxes, franchise taxes, license fees, and manufacturers’ excise 
taxes on new vehicles and parts or accessories are estimated to be about 9 to 
10 percent of its total revenues. 

It should be noted that publicly owned and operated transit systems are exempt 
from the payment of all such taxes, and while such systems generally do not 
compete with privately owned and operated transit systems, such competition 
does exist to a degree in our two largest cities. In addition, these tax-exempt 
systems generally set the pace for privately operated systems in the matter of 
wages and working conditions, a problem of considerable importance in view of 
the fact that direct wage costs in the transit industry represent almost 60 
percent of gross revenues, 

The report of the House Ways and Means Committee on H. R. 4473 refers 
to the fact that a reduction in the present tax on domestic telegraph service 
s justified on the basis that the industry is in a depressed financial condition 
and is essential to the civilian economy and to national security. The table 
attached hereto as appendix B shows clearly the depressed financial condition of 
the transit industry. We submit that transit service is also likewise essential 
to the civilian economy and to national security, and we believe its declining 
financial position provides equal justification for the granting of relief from 
even the present Federal tax of 144 cents per gallon on gasoline and liquid 
petroleum gases. 

H. R. 4473 proposes the repeal of the present tax on electric energy consumed 
by residential and commercial users. The report of the House Ways and Means 
Committee indicates that said repeal is proposed, in part, because it is believed 
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to be one of the most burdensome excise taxes with respect to the lower-income 
groups. Any excise taxes levied on transit companies are also particularly 
burdensome to the lower income groups which generally must depend upon 
transit service for transportation to and from their jobs as well as for other 
travel by themselves and their families. 

The decline in transit riding shown on appendix A is indicative of the diffi- 
culty of passing higher costs on to the riding public in the form of higher fares 
irrespective of whether they result from higher labor costs, higher material 
costs, or higher taxes. Therefore, we submit that there are as many sound 
reasons for repealing all of the present excise taxes which directly affect transit 
companies as there are for repealing the tax on electric energy. 

The proposed increase of one-half cent per gallon on gasoline and liquid 
petroleum gases would add almost $1,500,000 to the already serious financial 
burden of privately operated transit companies struggling to maintain their 
place in our system of private enterprise. 


TAX ON DIESEL FUEL 


» 


The proposed 2 cent per gallon tax on fuel used in Diesel-powered highway 
vehicles is obviously a special user tax since it would not apply to Diesel fue} 
used for any off-the-highway purpose such as industrial, commercial, or resi 
dential heating, railroad operation, and many other uses. 

The report of the House Ways and Means Committee states that it is necessary 
to tax Diesel fuel in order to prevent discrimination against vehicles powered by 
gasoline, While the present law provides some measure of discrimination between 
vehicles using gasoline or liquid petroleum gases and those using Diesel fuel, it 
is even more discriminatory to tax only the Diesel fuel used for highway purposes 
while leaving Diesel fuel used for a variety of other no more essential purposes 
untaxed. This is especially true since the present and proposed tax on gasoline 
and liquid petroleum gases applies to such fuel used for the propulsion of motor 
boats or airplanes as well as motor vehicles, while the proposed tax on Diesel 
fuel applies only to that used in highway vehicles. 

The transit industry, which now pays at least its fair share of special highway 
user taxes, urges that any Federal tax levied on gasoline. liquid petroleum gases, 
or Diesel fuel should apply irrespective of whether the fuel is used for highway 
or any other purposes. This, we submit, would be far more equitable and would 
require a much lower rate per gallon to produce the same aggregate amount 
for general revenue purposes. 

The proposed tax of 2 cents per gallon on Diesel fuel would also increase the 
present serious financial burdens of privately operated companies by about 
$1,500,000 per year. 


TAX ON NEW BUSES AND PARTS OR ACCESSORIES 


The proposal to increase the present excise tax on new busses from 5 percent 
to 5 percent on the approximately 6,650 new busses w hich the industry buys each 
year to replace obsolete and worn-out vehicles would add more than $2,000,000 per 
year to the present heavy tax burden of privately operated companies, This is 
obviously another tax for general revenue purposes since it cannot be justified 
as a special user tax. 

The report of the House Ways and Means Committee refers to this 60-percent 
increase in the present excise tax on new busses as a moderate increase and infers 
that it would be absorbed and not passed on to the transit rider. This proposal! 
is not considered to be moderate by an industry in serious financial circumstances 
and whose present earnings force it to attempt to pass the resulting higher costs 
on to the transit riders by charging higher fares. This is particularly true in 
view of the other proposed taxes on fuels and parts or accessories. It is true 
that the proposed tax on new busses would remain less than the 10 percent tax on 
new automobiles, but the increase on busses would be 60 percent while that pro- 
posed for new automobiles is about 43 percent. 

Excise taxes are generally levied only on those items in the so-called luxury 
category. We believe it to be highly discriminatory and inequitable to subject 
the local transit industry, “the poor man’s transportation,” to taxes not appli 
cable to many other products or services of a less essential nature. 

H. R. 4478 provides for a uniform increase of from 5 percent to 8 percent in 
the excise tax on automotive parts or accessories whether used in automobiles 
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busses, or trucks, since in many cases the parts or accessories are interchange- 
able. This change will add approximately $1,000,000 to the present heavy tax 
burden of privately operated transit companies. Like the tax on new vehicles, 
it is obviously a general revenue measure and is discriminatory. The report of 
the House Ways and Means Committee explains that the proposed tax on parts 
or accessories is lower than the proposed tax on new automobiles because the 
bulk of such parts or accessories is purchased by owners of old or second-hand 
cars who are largely the lower income groups. 

We submit that lower income groups which, in many cases, cannot afford an 
automobile and must depend exclusively on local transit. should also be given 
consideration by exempting parts or accessories used in busses from this tax. 
It may be contended that it is difficult to administer the tax if certain exemptions 
are provided. This, we believe, is not a very convincing argument since the new 
law proposes to continue the complete exemption from the tax of most automo- 
tive parts and accessories for all new or used farm equipment. 


SUMMARY AND CON ¢ LUSIONS 


We vigorously oppose the imposition of additional taxes on gasoline and liquid 
petroleum gases, busses and bus parts or accessories, as well as the proposed 
new tax on Diesel fuel, since all are obviously special taxes designed to increase 
general revenues, yet are limited in their application and are thus discriminatory. 

In addition, we firmly believe that the transit industry is entitled to complete 
exemption or a substantial measure of relief from even the present Federal tax 
on gasoline and liquid petroleum gases and from the manufacturers’ excise taxes 
on busses and their parts or accessories for the following reasons : 

l. Transit operations, unlike those of most other highway users, are almost 
exclusively confined to those city streets which are largely built and maintained 
with municipal funds. although State funds may be used, in part, to build or main- 
tain a limited number of such streets which comprise extensions of through 
routes, 

2. Transit operators, unlike most other highway users, pay substantial amounts 
in the form of franchise fees and other imposts into the municipal funds used for 
street purposes and, in addition, like other highway users, make substantial tax 
payments to the States for general highway purposes, 

o. Transit service is not in the luxury category but is essential to the business 
and social life of a community in normal times and is generally recognized as 
being one of the most important defense-supporting industries in an emergency. 

4. Transit is “the poor man’s transportation” and any tax imposed upon it 
becomes a burden on the lower-income groups. 

®. Appendix B shows the depressed financial position of the industry which 
makes it necessary for transit companies to endeavor to pass taxes, as well as all 
other costs, on to the transit rider in the form of higher fares, while appendix A 
shows the continuiag decline in transit riding since VJ-day which is indicative 
of rider resistance to higher fares. 

Finally, we urge that any future taxes levied on gasoline, liquid petroleum 
gases, or Diesel fuel be made applicable to all users of such fuel in order that 
the necessary revenue can be produced by applying the smallest possible tax 
rate per gallon to the widest possible base. We also urge that the same principle 
be applied with respect to any future taxes on busses or their parts and acces- 
sories by imposing similar taxes on a great variety of other products or sefVices 
which are no more essential to the defense effort than the service furnished by 
transit companies. We believe that past history also m#kes it imperative that 
any legislation passed at this time to increase the present level of taxes, or to 
impose new taxes, should contain specific provisions for their automatic termina- 
tion when the emergency which gives rise to them has ceased to exist. 
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APPENDIX A 


TREND OF TRANSIT TRAFFIC, 1939-I95! 
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APPENDIX B 


Transit industry of the United States—Financial results of operations and 
return on investment, calendar years 1933 to 1950, inclusive 
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1 Preliminary, subject to revision 


Senator Byrp. Our next witness is Mr. Idol. 


STATEMENT OF EDGAR S. IDOL, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Ipot, Mr. Chairman and gentlemen of the committee, my name 
is Edgar S. Idol, and I am general counsel of the American Trucking 
Associations, Inc., the trade association of the trucking industry. 

We represent a federation of State associations including as their 
members substantially all of the 19,000 for hire motor carriers of the 
country, and also the bulk of the local 300,000 for hire operators. 

Our State associations also represent many thousands of private 
motor carriers. Our offices are at 1424 Sixteenth Street NW., Wash- 
ington, D. C. 

Mr. Chairman, the question of discrimination, and most of the 
other matters connected with excise taxation on gasoline, automobile 
and automotive equipment, and Diesel fuels have been covered by 
other witnesses very largely. 

I will attempt to avoid repetition. There are only one or two points 
that I would like to bring out. I would like to have my statement 
filed as part of the record, but 

Senator Byrn. That will be done. 

Mr. Inox. I believe the question of discrimination has been pretty 
fully treated by other witnesses. 

There is one point I would like to direct to your particular atten- 
tion and that is the extent to which other levels of Government use 
taxes of this type for revenue measures. 

During the last 6 months, 11 States have increased gasoline and 
Diesel fuels by amounts ranging from 1 to 2 cents a gallon, and 14 
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States have increased charges for the operation of commercial trucks, 
principally through increasing registration fees. 

Our industry, as you would note from that, is faced by continuing 
increases in its tax costs, some of which are justified on the ground 
of highway use payment, but many of which are not. 

I think at this time our Federal tax has absolutely no justification 
on that ground. Currently the Federal Government collects more 
thana billion dollars a year in special- use taxes more than it pays in 
aid of highway construction. 

Senator Byrp. You mean that is the gasoline tax, the Diesel and 
fuel tax, and what else? You said that they collect over a billion 
dollars—— 

Mr. Ipot. The Federal Government collects over a billion dol- 
lars—— 

Senator Byrp. I say what are these other taxes ? 

Mr. Ino. The g: asoline and automotive tax—the gasoline and auto- 
motive excise taxes. 

Senator Kerr. And lubricating oil taxes? 

Mr. Ipon. Yes, sir; correct. I have some figures in my statement 
on total collections for the year 1949. 

Senator Byrp. I think the gasoline taxes are nearly returned in full 
to the States, are they not ? 

Mr. Inox. Are almost what, sir? 

Senator Byrp. Gasoline taxes are returned in full to the States? 

Mr. Inou. No; I do not believe so, sir. You have Federal aid pay- 
ments of something in the neighborhood of a billion dollars annually. 

Senator Tarr. Between five and six hundred million? 

Mr. Inou. And your total Federal tax collections in special highway 
uses are very substantially in excess of that amount. 

Senator Witx1aMs. Do you have the figures on gasoline tax revenue ? 

Mr. Ipou. Not separated in this statement, sir, but I will be glad 
to furnish them. 

Senator Kerr. They are in the neighborhood of a half billion 
dollars. 

Mr. Inot. From the Federal collection ? 

Senator Kerr. Yes. 

Senator Martin. Why not just get the exact figures, and also what 
the Federal Government grants to the States for highway construction. 

Mr. Ino... I would be very happy to furnish that to you. 

One other point which I would like to call to your attention, sir, 
is the fact that the House recommendation for a tax on Diesel fuel 
is so clearly discriminatory and particularly against the commercial 
truck operators, because of the fact that it is limited in its applica- 
tion to that which is used in highway equipment, and we can see no 
possible equitable ground for that action. 

It appears to us that if it is desired to remove some type of com- 
modity discrimination, the appropriate method of doing it would be 
to enact the same tax in effect which is applicable to ‘gasoline, and 
make it applicable to all Diesel fuel sales. 

We have one other thing on the subject of excise taxation, which I 
would like to bring to your attention. The Committee for Economic 
Development has made what we believe to be the best recommendation 
to this Congress for taxation that we have seen. 
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They include in that recommendation a statement that after this 
bill is passed, the Joint Committee on Internal Revenue Taxation in- 
itiate a study of Federal excise taxes with a view to rationalizing the 
structure at the earliest appropriate time. 

We have been trying, Mr. Chairman, and gentlemen, for some time 
to persuade the Congress to eliminate what we conceive to be all of 
these discriminatory taxes against highway operations. 

We do not expect you to take any such action here on this bill, 
because we do not think circumstances will permit a reduction of pres- 
ent excise taxes, but we do urge your consideration of the CED recom- 
mendation, and we add our hope that you will order a complete inves- 
tigation of this excise-tax situation with a view to eliminating dis- 
crimination. 

I should like to take whatever time I may have left, Mr. Chairman, 
for a very brief discussion of the excess-profits-tax situation as the 
House bill would revise it. 

Senator Byrn. All right, sir. 

Mr. Ipou. There are three points in the House bill which would par- 
ticularly affect the industry. They are all indirect increases in the 
excess-profits tax. 

One consists of lowering the average income credit from 85 to 75 
percent of base period. 

Another is the increase in the ceiling rate, over-all taxation, from 
62 to 72 percent. 

The third is the provision which would limit the surtax exemption 
in the minimum excess-profits credit of related corporations to a 
single unit. 

All of those are simply indirect methods of increasing the amount of 
excess-profits taxes which are collected. 

Senator Kerr. Does your industry in the business of operating 
transportation in many States find it nec essary to incorporate some- 
times in more than one State? 

Mr. Inout. Very frequently, sir. 

That is not 

Senator Kerr. All right, go ahead. 

Mr. Inox. An essential to operation in some cases, but in many 
States it is compelled as a method of securing the normal registration 
fees. 

It gets to be a rather complicated subject to attempt to described 
exactly, but that situation does exist in a number of localities. 

I have attached to my statement an exhibit which shows income 
statistics for class I intercity motor carriers of property for the years 
1939 through 1950, the last being estimated. 

The balance of them are all taken from official figures of the Inter- 
state Commerce Commission. 

I would like you to note particularly that in the year 1945 this 
industry, as a class, lost money. Our class payment to the Government 
decreased—this is not, by the way. a complete statement of the whole 
industry, of course, it is much larger than that, but it does list all 
so-called class I carriers of property regulated by the Commission, so 
I think you can take it as being a representative statement. 

In 1942, the carriers—this group of carriers—paid something over 
12 millions,in taxes.to the.Government. 
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In 1945 that payment had been cut to under $4 million, and the in- 
dustry was in a deficit position after those taxes were paid. 

In 1949 under relief from excess taxation and, of course, with the 
ability to obtain equipment, supplies, which were short during World 
War II, our tax payments came up to $31,000,000 and we estimate 
them at $62 million for that same group in 1950. 

I think there is no question but that the motor carrier industry will 
pay the Government more tax revenues at rates under 50 percent than 
it will at rates over 50 percent. 

We have very little of investment capital in our business. It is 
made up almost entirely of relatively small companies who have had 
to plow back any earnings they get into the business, and their growth 
is limited by that ability to supply out of earnings the « apital neces- 
sary to expand. 

You have given in the last tax bill special treatment to all public 
utilities, including the transportation of property by motor vehicle. 
That is found in, I believe, section 448 of the 1950 act. I have the 
exact reference in my statement somewhere. 

But, in any event, that is of absolutely no use to the common 
carrier by motor vehicle. 

It is useful, I believe, to every other type of public utility, and all 
of the rest of them have investments which range from three to four 
times their annual revenues. 

To keep 6 cents out of their revenue dollar after taxes, they must 
keep about 30 to 40 cents out of their revenue dollar. I mean, to keep 
6 percent on their investment, they must keep about 30 to 40 cents 
out of their revenue dollar. 

The motor carrier, on the other hand, has an average annual revenue 
of from 4, 5, to 10 times his investment. To measure his proper rate 
of return by a return on investment is an impossibility. 

It has been recognized by the Interstate Commerce Commission and 
a number of State commissions in fixing rates of return, and they look 
first to the ratio of revenue to expense, rather than to any fixed rate of 
return on investment. 

The motor carrier industry can be very prosperous by keeping from 
10 to 15 cents out of its revenue dollar, before taxes. We urge that 
we get the same, in effect, the same relief you have given other public 
utilities in very slightly different form. 

I have suggested the exact language for an addition to section 448, 
which will allow motor carriers to measure their normal profits by 
the ratio of expense to total revenue. 

I hope that you gentlemen will consider that in the revision of this 
tax situation. 

Thank you very much. 

Senator Byrp. Thank you very much. 

(The prepared statement follows :) 


STATEMENT OF EpGar §S, IpDon 


Mr. Chairman and gentlemen of the committee, my name is Edgar S. Idol 
I am general counsel of the American Trucking Associations, Inc., the national 
trade association of the trucking industry. ATA is a federation of State asso- 
ciations, which include as their members substantially all of the 19,000 for-hire 
carriers under the jurisdiction of the Interstate Commerce Commission, and also 
the bulk of the some 300,000 local for-hire operators. ATA, through its State 
associations, also represents many thousands of private motor carriers, Our 
offices are at 1424 Sixteenth Street NW., Washington 6, D. C. 
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EXCISE TAXATION 


Eminent authorities on tax questions have recommended to the Congress that 
a large percentage of the revenue required to put the country on a pay-as-you-go 
basis be raised from excise taxes. We have no argument with these recom- 
mendations on general policy. In fact, we strongly favor the recommendations 
of the Committee for Economic Development, which urges the enactment of 
a general 5-percent excise tax, with no increases on items currently subject to 
excise taxation above that figure. 

But we are very much concerned by the action of the Ways and Means Com- 
mittee of the House in proposing an increase of one-half cent per gallon in the 
current Federal gasoline tax, an increase of from 5 to 8 percent in Federal excise 
taxes on trucks and accessories, and the establishment of a 2-cent tax on Diesel 
fuel used in highway vehicles only. At page 42 of the report of the Committee 
on Ways and Means, it is indicated that the increase of one-half cent per gallon 
in gasoline tax is based upon the theory that the 1939 ratio of tax to the retail 
price should be restored. The committee says “‘Although in 1950 the tax was 
6 percent of the retail price, including tax, in 1940 it was 8% percent of the 
retail price.”’” The committee further states that “Under these conditions, it 
appears probable that an increase in the gasoline tax of the size provided by this 
bill can readily be passed on to the consumers of gasoline” although it is further 
admitted that “too substantial an increase in the gasoline tax by the Federal 
Government might affect the use of this revenue source by the States.” 

The proposed 2-cent-per-gallon tax on Diesel fuel is explained by the statement 
“Your committee believes that the taxation of Diesel fuel used on the highways 
on the same basis as gasoline is necessary in order to prevent discrimination 
against vehicles powered by gasoline.” 

I would first like to direct this committee’s attention to the fact that there 
is no attempt to justify either the increase in the gasoline tax or the new tax 
on Diesel fuel on any equitable ground. To repeat, the only statement we have 
by the House committee with respect to the equity of the situation is that “an 
increase in the gasoline tax of the size provided by this bill can readily be passed 
on to the consumers of gasoline.” The House committee itself recognized that 
the tax was inequitable. At page 42 of the report appears the following state- 
ment: “Payments for gasoline represent costs of doing business in the case of 
gasoline consumed by trucks.” We pointed out to the House committee that 
there was no equitable ground for any Federal tax on gasoline. 

There seems to be a general impression that special taxes by the Federal Gov- 
ernment on users of highways may be justified by Federal contributions to high- 
way construction and maintenance; I shall not take the time of this committee 
to argue that point. So far as any increase in present Federal excise taxation 
is concerned, it is only necessary to point out that Federal excise collections 
from highway users currently exceed Federal aid to highway construction by 
more than $1,000,000,000 annually. Proposed increases in highway-use taxes are 
justified only on the ground of expediency and ease of collection. 

We urge this committee to examine the equities of the situation more closely 
before acting on the House proposals. As we have already shown, the Federal 
Government is doing nothing for highway users which justifies increased excise 
taxation on the basis of benefits received. We ask that this committee take a 
further look at the extent to which State governments have tapped highway 
users as a source of general revenue. 

During the year 1949, the last for which complete figures are available, high- 
way users paid to State and Federal Governments a total of $3,610,620,000 in 
special highway taxes. These collections exceeded expenditures on State-admin- 
istered highways by more than one and one-half billion dollars. Of the total 
special taxes collected from highway users, the Federal Government took as its 
share $1,304,500,000, of which $332,000,000 was collected from the truck and bus 
industry. Collections by State governments amounted to $2,306,120,000, of which 
the truck and bus industries contributed $730,189,000. 

During the last 6 months the several States have substantially increased their 
special taxes on highway users, particularly commercial trucks. Eleven States 
have increased their gasoline and Diesel fuel taxes by amounts ranging from 
1 to 2 cents per gallon. Fourteen States have increased charges for the operation 
of commercial trucks, principally through increased registration fees. An out- 
standing example is noted in the legislation adopted by New York, where a special 
ton-mile tax was enacted, which, for heavy commercial trucks, is the equivalent 
of an additional gasoline tax of from 10 to 12 cents per gallon. 
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For the past 20 years, highway users, and particularly commercial trucks, have 
been a favorite target for legislators seeking new tax revenue. Unfortunately, 
for the trucking industry, the fact that special taxes have heretofore been 
levied upon and paid by the industry seems to be regarded as sound precedent 
for levying and collecting still more special taxes. The only justification for 
special taxes on highway users is found in the cost of constructing and main- 
taining highways. There is no justification for any Federal tax on this basis. 

The House committee explains its proposed tax on Diesel fuel on the ground 
that it is “necessary in order to prevent discrimination against vehicles powered 
by gasoline.” That argument cannot stand analysis. The House proposal does 
not remove a discrimination; it simply extends a discrimination to a slightly 
larger group of users. All users of gasoline are now being unjustly discriminated 
against. To now enact a tax on Diesel fuel, limited to that which is used in 
highway equipment, is to simply emphasize and narrow the present discrimina- 
tory practice. If the Congress decides that, because of ease of collection, a 
Federal tax should be laid upon users of Diesel fuel, there should be no limita- 
tion to use in commercial highway vehicles. There is certainly no more reason 
for Federal taxation of Diesel fuel consumed by highway motor vehicles than 
for Diesel fuel consumed by railroad locomotives. The gasoline tax contains no 
such discriminatory limitation. It is applicable to gasoline sold, without regard 
to its use. If the purpose of the Congress is to remove a discrimination against 
gasoline, then the proper course is to apply the current 144-cent Federal tax 
to all sales of Diesel fuel, regardless of whether it is consumed in highway 
vehicles or in other industrial engines. 

The proposal to increase excise taxation on automobile trucks, buses, and truck 
trailers is covered at page 44 of the House committee's report. The inflationary 
angle, given as the reason for increasing the gasoline tax, is not applicable here 
since the tax rate is related to sales price. The committee gives no real reason 
for this increase. The application of an increased percentage rate to the equip- 
ment in question is excused rather than explained by the language “It is be- 
lieved * * * desirable * * * (because of) the anticipated highway de- 
mand for this type of automotive transportation coupled with the likelihood of a 
curtailment in the supply available.” 

There will be no drastic curtailment of the supply of equipment available. 
Representations of commercial highway users to the National Production 
Authority have assured a reasonably adequate supply of equipment for the 
essential services of highway carriers. In short, the only real reason for the 
House committee proposal is that the tax can be collected from a group Of users 
who have already borne a discriminatory tax for a considerable period of time 
and managed to survive. 

The only reasen given for the increased rate of tax on automotive parts and 
accessories is, as stated at page 44-ef-the House committee’s report, “This will 
retain a uniform rate of tax for these two types of items, as is provided by 
present law.’ In other words, the House committee feels that it is better to 
have uniform discrimination than nonuniform discrimination. 

Under the present political and economic situation, the motor carrier industry 
recognizes the impracticability of seeking relief from present discriminatory 
excise taxation. But we think there is no excuse for increasing the measure of 
discriminatory treatment under which we suffer. And we strongly urge adoption 
by the Congress of the recommendation made by the Committee for Economic 
Development: “After this bill is passed the Joint Committee on Internal Revenue 
Taxation initiate a study of Federal excises with a view to rationalizing the 
structure at the earliest appropriate time.” 

The CED cannot be considered a pressure group for any particular line of 
business activity. Its membership crosses all industrial lines, and its policies are 
directed by outstanding men from every branch of industrial life. We think 
their approach to the current tax problem is the soundest of any that we have 
seen, and we urge careful consideration by this committee of their recom- 
mendations. 


EXCESS PROFITS TAXATION 


We have previously brought to the attention of this committee, and to the 
attention of the House Ways and Means Committee, the tremendous impact of so- 
called excess profits taxation on the motor carrier industry. Exhibit I, attached 
hereto, gives a graphic picture of what happened to the trucking industry under 
the ‘excess~ profits*tax law of World Wir II, and of the’ subsequent: recovery 
of the industry under normal taxation. Except for 1950 estimates, for which 
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final figures are not yet available, the exhibit reflects only officia] figure 
from the reports to the Interstate Commerce Commission by 
motor carriers of property. Gross revenue of these carrie 
million in 1939 to $746 million in 1945, but taxable income decreased from over 
$17 million in 1939 to less than $2 million in 1945. Average net income after taxes 
decreased from over $18,000 in 1939 to a deficit of $1,500 in 1945. Since the war, 
under less drastic tax rates, these carriers have increased their business more 
than three times and tax payments of less than $4 Million in 1945 increased to 
over $62 million in 1950. 

With income-tax rates under 50 percent, the industry can continue to grow 
and the Government's tax income will. continue to grow. At tax rates exceeding 
oO percent £ToWth will be Stifled and at rates beyond 60 percent the industry js 
bound to shrivel, 

None of the srowth or relief Provisions of the 1950 revenue bill give adequate 
relief to motor carriers. The need of public utilities fenerally for relief from 
excess taxation Was . recognized by the Congress in the enactment 
brovision, section 448 of the 1950 act, under which al] 
as Well as the sas, telephone, and electric utilities ure given treatment which 
recognizes their Special position, But, as we told both the House and Senate 
committees, the provision is of absolutely no benefit to motor carriers. 

The reason is that this Special treatment for utilities consists of eliminating 
excess profits taxation from a fixed percent; ge of involvement, but gives no recog- 
nition to the ratio of expense to revenue, For OST Utilities Whose rates are 
regulated in the public interest by State or Federal agencies, a return of 6 or 7 
percent on investment is recognized as adequate. The railroad industry, for 
exalnple, shows an average rate of return of less than 4 percent under normal 
conditions. But all of these Utilities, excepting only the common carrier by 
motor vhicle, have investments three to four times annual revenues, and must 
retain 30 to 40 cents out of every revenue dollar as profit before taxes in order 
tO show a 6 to 7 percent rate of return. Motor carriers, on the contrary, have 
annual revenues ranging from 2 to 10 times investment. and without excess taxa- 
tion can maintain a reasonably healthy financial condition on Operating ratios of 
85 to 90 percent. 


-S COMmpiled 
Class | intercity 
rs increased fom $378 


of a special 
forms of transportation 


The Interstate Commerce Commission, and a number of State commissions, 
have recognized this essential difference between motor Carriers and other utili- 
ties, and fixed reasonable rates of return on the basis of operating ratios rather 
than on the basis of a return on investment. 

Ve urgently renew our request of this committee for Consideration of our 
Special need. Appropriate revision is Simple. We suggest the addition 
paragraph (a) of Section 448 of the followin 
ever amount is the larger.”, and the 
follows: 


to sub- 
£ language: “or subsection ( f) which- 
addition of a new subsection (f) reading as 


ee? ALTERNATIVE COMPUTATION,— For motor carriers described in subpara- 
graph (¢) (1) (C), the amount referred to in Subsection (a) Shall be 6 per 
centum of operating revenue.” 

The enactment of such legislation would do no more than give to common 
carriers by motor vehicle recognition of their special] public-service Status similar 
to that which has been given other utilities, Unless the industry can retain 
6 cents out of it revenue dollar after taxes, it wil] hot long be able tO provide 
the service to the public essential to both the defense program and the norma] 
S’owth of the country. 

Three changes tre proposed in the present tax law by the House committee, 
Which wil] have a throttling effect upon the otor-carrier industry, 

- Restriction of the surtax exemption and the 
credit of related corporations ; 

2. The reduction of €XCeSS-profits credit from 85 percent to 75 Percent of 
average base period net income: 

+. The increase jin the ceiling on total 
70 percent. 

If, as a matter of policy, the committee decides hot to revise the 197 
far as it relates to excess taxation, the changes Will not, of course, be given 
consideration. But if revision is undertaken at this session of the Congress, we 
earnestly urge that these amendments be rejected. All three are nothing more 
or less than a roundabout method of increasing taxes on So-called excess profits, 
Because the eXCeSs-profits tax strikes with unusual force against £rowing busi- 
nesses, any increase in the rate of tax or of the total charge hits the growing 
business just that much harder, 
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corporate taxation from 62 to 
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Exhibit I, attached hereto, shows clearly how vulnerable the trucking industry 
is to so-called excess-profits taxation. Earnings disappeared entirely under the 
World War II law; both the carriers and the Federal Treasury suffered as a 
result. Freed of excessive tax burdens in 1946, the business rebounded with all 
the vigor to be expected of a young industry, but still lagged behind the normal 
demand for transportation service by highway even in pre-Korea days. 

Because of the normal growth of his business, the average class I carrier had 
tuxable income in 1950 which exceeded his credit by 38 percent. He therefore 
must pay excess taxes on 38 percent of his income. That taxable income is 
neither excessive, nor is it income attributable to the defense program. 

We urge the committee not to subject our vital industry to the kind of taxation 
which almost put us in bankruptcy during World War II. The best argument 
which can be made on this point has been very forceably presented to the com 
mittee by Mr. J. Cameron Thomson for the CED. We fully endorse that presen 
tation and urge its accetpance by this committee. 




















ExuHisit I.—Income, statistics—Class I intercity motor carriers of property 


1939-50 
















1943 1944 


1939 | 1940 1941 1942 






Number of carriers 957 991 1, 076 1, 083} 1, 165 

















1, 337 
Revenues $378, 473, 829)$431, 052,674, $560, 166,612) $587, 869,636) $645, 673,297) $710, 909, 592 
Average per carrier $395, 479 $434, 967 $520, 601 $542, 816) $554, 226 $531, 720 
Taxable income .__..-| $17, 597, 783) $17,461,406) — $25, 222,871) — $29, 882,920) $18, 728, 766) $14, 894, 618 
Average per carrier - - - $18, 388 $17, 620 23, 441 27, 593 $16, 076 $11, 140 
Income taxes | $2,703,649) $4, 199, 879 $7,685,547) $12, 525, 023 $9, 290, 948 $7, 116, 329 
Average per carrier _- $2, 825 $4, 238 7, 143) $11. 565 $7. 980 $5, 323 
Operating ratio 95. 1 95. 6 95. 2 4.7 96. 9 97.9 
Ratio of net income to | 
revenue... - 3.9 3. 1) 3. 1) 3.0 1.5 1,1 























| | | | : 
| 196 | 1946 | 1947 | 1948 1949 |_—«1950, esti- 
| mated 

onlin “i acai oe 
Number of carriers 1, 445 1, 516 1, 603} 1, 825 1, 817 1, 817 
Revenues 393, 799/$883, 806, 303 $1, 232, 546, 162/$1, 662, 881, 686) $1, 857, 919, 516/$2, 322, 399, 395 
Aver age per carrier _. $516, 536 $582, 986 $768, 900) $922, 542 $1, 022, 520 $1, 278, 150 
Taxable income ; $1, 655, 801) $30,047, 911 $54, 428,622) $107, 424, 605 $94, 977,987} $139, 343, M4 
Average per carrier. $1, 146 $19, 821 $33, 954 $58, 863 $52, 272) $76, 68Y 
Income taxes _...| $3,883,092! $9,027, 803 $17, 416, 594 $35, 240, 906 $31, 546, 162) $62, 704, 784 
Average per carrier __- $2, 687 $5, 955 $10, 865 $19, 551 $17, 362 $34, 510 
Operating ratio_. } 99.8 96. 4/ 95.3 93. 4 94.7 94. | 
Ratio of net income to 


revenue a | —3.0 2.4 3.0 4.3 3.4 












Source: 1939-49—Official Report of Carriers to Interstate Commerce Commission; 1950—estimate based 
on trend indicated in first half. 




















Senator Byrp. Our next witness is Alfred Krebs. Will you please 
identify yourself, Mr. Krebs. 


STATEMENT OF ALFRED U. KREBS, COUNSEL, NATIONAL 
FEDERATION OF AMERICAN SHIPPING, INC. 


Mr. Krers. Mr. Chairman, my statement is very short, so if you 
have no objection, I would like to read it rather than summarize it. 

My name is Alfred U. Krebs. Iam general counsel for the National 
Federation of American Shipping, Inc., an organization representing 
a majority of all deep-water privately owned dry-cargo American-flag 
shipping and a large segment of the American-flag tanker fleet. 

1 am appearing in opposition to section 493 of “TL R. 4473, Revenue 
Act of 1951, which would i impose a 3-percent tax on the “fair charge” 
for the transportation of petroleum and petroleum products between 
points in the United States where such products are transported by 
oil companies in their own tankers. 
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The “fair charge” for such transportation would be computed on 
(1) the basis of the charge for such transportation made by persons 
performing like transportation for hire, as determined by the Secre- 
tary of the Tre ~asury; or (2) if no such charge exists, then on the 
basis of a reasonable ‘charge for such transportation, also as deter- 
mined by the Secretary. 

The proposed tax would be highly discriminatory with respect to 
the tanker industry. Numerous other shippers transport their own 
property in their own vehicles and are not subject to any such tax. 
The tanker companies should not, under such cireumstances, be re- 
quired to pay for the privilege of transporting their own property in 
their own vessels. If a tax of this nature is to be imposed, it should 
be levied on all transportation of Wl property by the owners. 

The Committee on Ways and Means of the House attempts to justify 
inspostioan of the proposed tax by pointing out in its report on the 
bill that a similar tax is levied on the private transportation of oil 
by pipeline. 

Senator Kerr. Let me ask a question there. A transportation tax 
is levied on coal where it is hauled by public utilities, is it not ? 

Mr. Kress. Yes, sir; that is for hire, I believe. 

Senator Kerr. Well, that is the same as pipelines for hire. 

Mr. Krers. Yes, sir; that is true. I go into the distinction between 
the pipeline situation—— 

Senator Kerr. If a fellow owns a coal mine and hauls coal, he would 
not be taxed ? 

Mr. Kress. Not to my knowledge. There is no tax on such trans- 
portation at the present time if he transports his own products. 

Senator Kerr. So that any competitor who produces any commod- 
ity whether it is coal or limestone or gravel, has a tax charged on the 
transportation of it if the railroad carries it, but does not have it if 
he transports it himself. 

Mr. Kreps. Yes, sir; that is correct. 

Senator Kerr. You position is that if they are going to pick those 
commodities that are privately transported they should pick them all 
out ¢ 

Mr. Kress. That is correct. We would not like to see that occur, 
ut if a tax of this nature is imposed, it should be imposed on all 
priv ate trans portation of this nature. 

There is little, if any similarity between the transportation of o11 
by pipeline and by tanker. The companies owning and - n iting the 
pipelines are “common carriers” within the meaning of the Inter- 
state Commerce Act, and as such are subject to semeidasiens by the 
Interstate Commerce Commission. They are required to file tariffs 
and to furnish transportation upon request. This is not so in the 
case of the tanker companies. 

These differences between the two forms of transportation would 
be responsible for considerable difficulty in administering the tax on 
movements by water. 

In contast to fixed pipeline tariffs; tanker rates are based upon con- 
ditions prevailing at the particular time for the carriage of the partic- 
ular type of product. 

There are “winter” rates and “summer” rates. There are rates 
based upon the size, type, and speed of the vessel, as well as upon the 
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quantity, grade, and type of product to be transported. Fluctuations 
in the oil market alone result in sharp changes in tanker rates. 

We believe that administration of the proposed tax would require 
the Secretary to have an army of experts who would be familiar 
with charges for the transportation of petroleum and its liquid pro- 
ducts by water at all times and under all conditions. 

Even if this were possible, we think that proper administration of 
the proposed tax would constitute an almost impossible task. 

In that connection, I would like to refer to a statement that has 
been referred to by a previous witness on this subject, which appears 
in the data on proposed revenue bill of 1942 submitted to the Ways 
and Means Committee by the Treagury Department and the staff 
of the Joint Committee on InternaF Revenue Taxation April 24 to 
June 27, 1942. 

The statement that I am going to refer to appears on page 442, 
exhibit 212, transportation of property t ax. This is the statement: 

It would be administratively impractical to extend the tax to cover those 
businesses that conduct their own transportation service. In the absence of 
published rate schedules, it probably would be necessary to base the tax on the 
cost of conducting such service. This determination, for literally hundreds of 
thousands of taxpayers, seems an almost impossible task. 

That is the end of the statement appearing in the data, the data on 
the proposed revenue bill of 1942. 

Senator Kerr. Is that a statement made by the Treasury itself? 

Mr. Kress. Yes, sir. 

Their statement was referred to by a previous witness testifying on 
this particular section of the bill. 

Senator Byrp. Made by the Treasury Department ? 

Mr. Kress. Yes, sir; it was taken from the data on proposed reve- 
nue bill of 1942 submitted to the W ays and Means Committee by the 
Treasury Department and the staff of the Joint Committee on Internal 
Revenue Taxation, April 24 to June 27, 1942. 

The fact that the proposed tax singles out the private transporta- 
tion of petroleum and its products by water to the exclusion of all 
other products which are privately transported, is justification enough 
for deleting section 493 from H. R. 4473, and we respectfully urge 
that your committee do so. 

Senator Byrp. Thank you very much, Mr. Krebs. 

Mr. Kress. Thank you, sir. 

Senator Byrp. Mr. Freed ? 


STATEMENT OF CHARLES C. FREED, NATIONAL AUTOMOBILE 
DEALERS ASSOCIATION 


Mr. Freep. Mr. Chairman and members of the Finance Committee, 
my name is Charles C. Freed. 

I am a DeSoto- Plymouth dealer in Salt Lake City, Utah. 

I am appearing here at this hearing in my ¢ apacity as chairman of 
the Public Affairs Gosnmittes of the National Automobile Dealers 
Association. 

The 34,000 members of our association employ approximately 
800,000 people who serve 50 million car and truck owners of this 
country. Our members sell more than 90 percent of the new cars 
and trucks sold. 
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We are close to the motorists of the Nation. We think it necessary 
to bring certain salient facts—which we have learned from them—to 
your attention today as this committee studies the complex problem 
of finding ways and means to finance an increased program of spend- 
ing for national defense. 

‘We are grateful that you are hearing our testimony. We speak 
not so much for ourselves as small-business men, but for our cus- 
tomers—the 50 million motorists who buy their cars and trucks from 
us—who will all be seriously affected if the proposed tax increases 
become law. 

Mr. Chairman, in the interest of time, I am going to deviate some 
from my prepared statement, and make it as brief as possible and ask 
kindly that our full statement that you have become part of the 
record. 

Senator Byrp. Yes, that will be done. 

Mr. Freep. Even under the present law there are obvious injustices 
to the motorist; under the proposed law even greater burdens are 
placed upon him. 

In order to weigh the wisdom of imposing any increased taxes on 
automobiles, trucks, parts, and accessories and gasoline, we believe 
that it is necessary to ask ourselves these questions : 

First, has there been any change in the original and basic philosophy 
that excise taxes were to be imposed on luxuries and luxuries alone? 

Second, is the automobile essential—necessary to our way of living 
and to our economy ¢ 

If it is, and if excise taxes are for luxuries alone, then automobiles 
should not be subjected to any increased excise tax. 

Senator Tarr. I think you can take out the theory that it is on 
luxuries. 

Mr. Freep. Thank you, sir. 

Senator Tarr. There are so many of these taxes which are not on 
luxuries—I mean, take telegraph and telephone taxes 

Mr. Freep. That is right. 

Senator Tarr. A whole series of others that there is no theory of 
with respect to the excise tax. 

Mr. Freep. We wondered about that because of champange and 
perfume. 

Senator Tarr. There is no theory underlying that that I know of. 

Senator Kerr. Excise taxes are one thing that would conform to 
the principle that it is not a theory, but a re: ality. 

Mr. Freep. Yes; that is right. 

Senator WiiuiaMs. It is considered a little bit more diplomatic 
than calling it a sales tax. 

Mr. Freep. That is right. 

Transportation by passenger cars is so important to defense work- 
ers that one Senator in a recent debate on the Senate floor called 
the automobile a “war necessity.” Surveys conducted during World 
War II showed that at one aircraft plant, 92 percent of the employees 
used the automobile for transportation to and from work; at a naval 
ordance plant 95 percent depended on the automobile for transporta- 
tion. 

Today, decentralization is encouraged as expedient to defense and 
health. Workers and plants are moving from many cities to localities 

86141—51—pt. 3——37 ‘ 








2004 REVENUE ACT OF 1951 





which have no public-transportation facilities. A look at the new 
census figures will show that in Pittsburgh, for example, the popu- 
lation growth has been only 2 percent in the city to 98 percent in the 
outlying sections. 

Workers in many newly developed areas must rely solely on the 
passenger car for their transportation. For example, gentlemen, in 
my home town in Salt Lake City, the mines and defense plans now 
being worked to capacity in this emergency can be reached only by 
automobile transportation. 

When public transportation is at a standstill—as was recentiyv 
proved in the 3-day strike in Washington and in the 59-day strike in 
Detroit—the people of this country were able to carry on their activi- 
ties, necessary to living, through passenger automobiles. 

What happened in Washington and Detroit is a daily occurrence in 
many towns and cities in this country. There are 25,000 communities 
without any rail service whatsoever. There are 2,074 communities 
which are solely dependent on the automobile for transportation, as 
they have no public transportation at all. 

Before even considering what the proposed increases in automotive 
excises would mean to the average car buyer, let us look at the taxes 
which he already pays under present rates. 

First, let us look at these taxes through the eyes of the average 
worker, the way he must look at them, in terms of the dollars and cents 
they add to his car’s costs rather than as the astronomical figures which 
they yield to the Treasury. We will discuss these taxes from the 
standpoint of their yield later. 

Let me remind you that the automobile differs from the other prod- 
ucts on which a Federal excise tax is imposed, not only because of its 
essential usefulness, but because the automobile represents a con- 
tinuing source of tax revenue to Federal, State, and local governments. 

It is the average worker who constitutes a majority of the Nation’s 
car owners. According to statistics released by the Federal Reserve 
Board, he earns less than $77 a week before taxes. Yet, when our 
average worker buys a new lower-priced car delivered in Detroit, 
Mich., taxes constitute an estimated $475 of its total cost of $2,000. 

Senator Byrrp. Let me ask you, does that include the income tax’? 

Mr. Freep. Yes, sir. We have an explanatory note on that. 

That, Senators, is 24 cents out of every car buyer’s dollar, and that 
is the current tax without a single cent of the additional levies included 
in the House bill. 

Throughout the life of his car, he must pay both Federal and State 
sales taxes on all future purchases of gasoline and oil. Whenever his 
car needs repairs involving replacement parts or new tires and tubes, 
he will be paying additional excise taxes on these. . 

Each year, of course, he will pay State gasoline taxes, license fees, 
and in many States sizable property taxes on his essential vehicle. 

The worker in Hartsville, S. C., for example, must pay even under 
present tax rates, a total of $560.15 in taxes when he buys a $2,000 
automobile. That is more than 28 cents out of every dollar expended 
on a new car by a South Carolina worker. And he, too, is only begin- 
ning = pe taxes on his car and its operation. : 

The $560.15 tax cost of his new car includes, of course, not only 
current excise taxes on the automobile, its tires, oil, gas, radio, and 
heater but many State and some city levies and the proportionate 








REVENUE ACT OF 1951 


part of manufacturer’s and dealer’s taxes. All of these taxes, directly 
or indirectly, come out of the car buyer’s pockets. 3, eae 

For the purchase of a product as essential as the automobile, $560 
is a terrific tax burden for the average worker who makes only $77 a 
week before taxes. 

If the automotive and gasoline tax excise increases proposed in the 
House bill should become law, this same Hartsville worker would 
have to pay nearly $610 in taxes for the same car which currently 
retails at $2,000. Naturally, the retail price would have to reflect the 
full amount of these tax increases. 

These increases would result from raising the excise tax on auto- 
mobiles from 7 to 10 percent and the tax on automotive parts and 
accessories from’5 to 8 percent—both of which are included in the 
House bill. 

Senator Tarr. What was the theory of the House bill? Was it 
some theory that the use or the sales of automobiles should be cut 
down during the defense program ? 

Mr. Freep. I think that was the original theory, Senator Taft, and 
it certainly would accomplish this. 

We are almost priced out of the market now, we believe. 

I submit, Senators, that present levies already impose an unjust and 
discriminatory burden on the car buyer, forcing him to bear far 
more than his just share of the tax load. 

This is equally true of the truck buyer, who under the House bill 
would be confronted with a 60 percent increase in his already high 
Federal excise taxes—a boost from 5 to 8 percent. 

The same tax increase would apply likewise to the automotive re- 
pair parts and accessories he requires to keep his truck operating. 
Finally, he would also be affected by the proposed increase in the 
Federal gasoline taxes. 

The automobile is without doubt the most heavily taxed essential 
possession of the average American today. Where Federal taxes 
stop, State and city taxes begin and the automobile and the truck are 
taxed again and again. 

During the current year, motor-vehicle owners will hand over to the 
States alone a record $3,000,000,000 for the ownership and use of their 
essential vehicles. This is almost as much as the States derived from 
all taxes just a decade ago. 

Now, let us consider the estimated Federal revenue expected from 
the proposed changes in manufacturers’ excises under both the present 
law and the House bill. Since Secretary of the Treasury Snyder’s 
estimates of revenue to be realized under both the current and House 
bill rates are extremely conservative, we will use the estimates he 
presented to this committee on June 28. 

Manufacturers’ excise taxes are grouped in 11 product categories, 
with the present and House bill tax rates and the estimated revenue 
from each, under table 3, item IIE in Secretary Snyder's presentation. 

For your convenience a copy of that portion of the Secretary's 
presentation is attached to your copy of my testimony. It covers all 
the manufacturers’ excises with which we are concerned, and I want 
to call your attention to the fact that Secretary Snyder’s own figures 
conclusively prove: | 

First, the current automotive-tax rates discriminate unfairly against 
the car or truck buyer and owner in that they far exceed in both 
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rate and yield excises levied on even the comparatively few other 
types of products, many of them less essential than cars and trucks, 
subjected to such a tax. 

This is shown by the fact that the five excises levied on cars and 
trucks and their operation—the present 114-cent-a-gallon tax on gaso- 
line, the 7-percent excise on automobiles, the 5-percent levy on auto- 
motive parts and accessories, the 5-percent levy on trucks and busses, 
and the 5 cents and 9 cents per pound tax on tires and tubes—yield 
more than 82 percent of the total revenue obtained from current 
manufacturers’ excise-tax levies. 

In dollars and cents, the automotive levies under the present law 
place an estimated 

Senator Kerr. Just a minute. 

You say will yield more than 82 percent of the total revenue ob- 
tained from current manufacturers’ excise-tax levies. 

Mr. Freep. That is correct, sir. 

Senator Kerr. What you are telling us there is that the automobile 
owner 

Mr. Freep. Yes, sir; as such, pays 

Senator Kerr. Eighty-two percent of the total amount of excise 

tax being collected. 

Mr. Freep. That is right. 

Senator Kerr. By the Federal Government? 

Mr. Freep. Yes, sir. We go into that a little more thoroughly 
later on. 

In dollars and cents the automotive levies under the present law 
place an estimated $1,425,000,000 in the Treasury while the manu- 
facturers’ excises, applying to nonautomotive products, bring in a 
total of only $310,500,000. 

Second, and this is particularly important, the House bill would 
make this present discrimination against the motorist and truck op- 
erator even far greater by i incret asing automotive excises so that they 
would yield an estimated $502,000,000 more annually than under 
current rates. 

At the same time, the House bill eliminates and reduces more levies 
on nonautomotive items than it increases. As a result of this reshuf- 
fling, it actually lowers the over-all tax yield from nonautomotive 
items a total of $90,800,000. When this revenue loss on nonautomotive 
items is subtracted from substantial proposed increases in the auto- 
motive levies, the net gain to the Treasury will be $411,200,000. But 
the fact remains, Senators, that car and truck owners would be taxed 
an additional $502,000,000 to obtain the $411,200,000 gain. 

I hasten to add that the automobile dealers of this countr y certainly 
do not object to the reduction in manufacturers’ excises provided in the 
House bill on the nonautomotive products that have been taxed at 
varying rates. 

But, we do object, on behalf of the Nation’s car buyers and owners, 
to increasing the obviously discriminatory excises against our cus- 
tomers. Maintaining automotive excises at current levies would 
simply continue the “discriminatory taxing of two of our ey s 
most essential and most tax-burdened products, the family car and 
the truck. 

Moreover, past experience has proven that when taxes are increased, 
even though the increases are adopted as “emergency” and “temporary” 
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measures, the tax increases long outlive the Congressmen who orig- 
inally voted for them. 

Senator Kerr. You are not dramatizing the lack of longevity on 
the part of the Congressmen ? 

Mr. Freep. We have in mind the luxury tax on automobiles in 1917, 
Senator. 

Senator Kerr. I did not understand you to say that luxury taxes 
were on the Congress but 

Mr. Freep. No; that is definitely right. 

Senator Kerr. All right. 

Senator Wiiuiams. You say that the automobile industry accounts 
for 82 percent of the excise taxes ? 

Mr. Freep. Of the total excise taxes. 

Senator Tarr. Manufacturers’. 

Mr. Freep. That is right. 

Senator Wiii1aMs. You are excluding the tobacco and liquor taxes? 

Mr. Freep. Yes, sir; that is right. That was in Sec retary Snyder’s 

testimony, and we ‘took the { figures from that. 

This is a particularly serious matter when the product is also the 
main revenue producer for the States. 

In addition you gentlemen know even better than we do that when 
you tax a product and its use beyond the ability of the public to pay, 
you have aan reached the point of diminishing returns from tax levies. 

Although wages are at high levels today, it is also true that many 
essential workers have fewer dollars for spending since both income- 
tax rates and the prices of virtually all essential items, particularly 
food, have risen sharply. 

Senator Byrp. Mr. Freed, let me ask you this question: There have 
been four increases in taxes on automobiles before. 

Which ones do you think—which one is the most objectionable? 

Mr. Freep. I think the increase on passenger cars and trucks and 
excise—— 

Senator Byrp. In other words, the increase from 7 percent to 10 
percent ¢ 

Mr. Freep. To 10 percent. 

Senator Byrp. Which brings in $196 million. 

Mr. Freep. Yes. 

Senator Byrp. You think that is the most objectionable ? 

Mr. Freep. I certainly do. 

I think it is extremely objectionable, because on the average low- 
priced car it will mean an increase of approximately $50 in the buyer’s 
price of the car, and we additionally think that the increase from 5 
to 8 percent on essential parts, necessary parts to keep the man’s car 
operating, is certainly most objectionable. 

Senator Byrp. That brings in $56 million ? 

Mr. Freep. Yes. 

Senator Byrp. And the increase on trucks, busses, and trailers— 
that has been increased from 5 to 8 percent. 

Mr. Freep. Yes. We are astounded on that 60-percent increase 
there on a certainly highly essential and necessary product. 

Senator Byrp. In other words, you think the gasoline tax can be 
better absorbed than:the other excise taxes / 

Mr. Freep. Yes: because it is spread out all over on so many more 
people. : 
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Senator Byrp. And that is in proportion to the use of the car, also? 

Mr. Freep. Yes, sir; that is correct. 

Depriving these large groups of the dependable cars and even nec- 
essary repair parts for their present vehicles through excessive taxa- 
tion certainly will not add to Federal revenue, and at the same time 
will cut into the principal revenue of most, if not all, States. 

It is gratifying to note that this Congress has been seeking ways and 
means to curtail Federal expenditures. We are, of course, interested 
and appreciative of your work in cutting nondefense spending. 

We have also been impressed with the consideration this committee 
is giving to closing further loopholes in the present tax program. To 
us, the defense program is everybody’s job. It is everybody’s responsi- 
bility. To make it so, everyone should pay his share. To accomplish 
this, we would suggest that other sources of revenue be obtained from 
fields of business not now taxed. 

Perhaps this committee will also find it expedient to give further 
consideration, as has been proposed by others appearing here, to some 
form of a general manufacturers’ tax across the board. A tax of this 
type would prove, we feel, more equitable, fairer to everybody. 

Such a tax might mean that it would be possible to reduce some 
of the more objectionable features of the proposed tax bill which you 
are considering. I refer specifically to the excess-profits tax and ‘the 
increases on personal income. 

Senators, let us always remember that there is a grave danger in 
going beyond, in taxation, what our private enterprise system can 
stand. Taxes can—and already are threatening—to destroy all initia- 
tive to produce. 

No selected segments of American industry nor of the Nation’s 
population should at any time—in an emergency or otherwise—be 
‘alled upon to bear an inequitable share of the excise, or any, tax 
burden. 

That applies with equal force to the excess-profits tax. Inequities 
in the present excess-profits-tax law are working a serious hardship 
on thousands of businessmen, including a great many automobile 
dealers. 

In addition, even greater inequities and increased hardship would 
result from certain changes in the House bill, if it should be enacted 
into law. 

We are seriously concerned and want to take this opportunity to 
endorse the testimony of representative automobile dealers, who have 
already testified before this committee. They have explained to you 
from their own experience the great need for equalizing the excess- 
profits-tax burden and removing its inequities so that all businessmen 
will be treated fairly. 

As they explained, comparatively new corporations, both those 
which commenced business during the base period years and others 
launched since then, and those that are attempting to expand are 
placed under a severe and unfair tax handicap by the present law 
and by provisions of the House bill. 

We will sincerely appreciate any corrective measures which this 
committee recommends that will remove these inequities and assure 
that the intent of Congress is followed in applying the excess-profits 
tax. 
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To summarize briefly, we have shown in our presentation on pro- 
posed automotive excise taxes : 

First, that the average car buyer under present excise tax rates is 
paying from 24 to 28 cents in total taxes out of every automobile 
dollar expended. 

Second, that the proposed increases in automotive excise taxes 
would add substantially to the inequitable and terrific tax load al- 
ready heaped by the Federal Government, States, and even many 
cities on a highly essential product upon which the average worker 
and farmer must depend. 

Third, that current automotive tax rates discriminate unfairly 
against the car or truck buyer also in that they far exceed in rate and 
yield similar manufacturers’ excises on comparable products, many of 
them less essential. 

Fourth, that the present discrimination against the car buyer would 
be made far greater under the House bill in that it would add one- 
half billion dollars to automotive excise levies while reducing the 
manufacturers’ excise tax yield from nonautomotive items by more 
than $90,000,000. 

Finally, we urge this committee to make whatever tax program it 
adopts temporary by stipulating a definite expiration date. On be- 
half of the Nation’s workers and farmers, we further urge this com- 
mittee to find a more equitable tax than automotive excise taxes and 
to make sure that the already overburdened motorist is not saddled 
with additional] excise taxes far out of proportion to this just share. 
We urge Congress to continue to curtail Government expenditures, 
to close loopholes in the present tax laws, and to protect the public’s 
mobility by removing harsh and discriminatory taxes. 

That concludes my statement. 

Senator Kerr. Mr. Chairman, the Senator was asking for the yield 
of the present gasoline tax, and this witness has given that informa- 
tion on this exhibit. 

Mr. Freep. I think I have given it. 

Senator Kerr. You have it here / 

Mr. Freep. Yes, sir. 

Senator Kerr. $625 million ? 

Mr. Freep. Yes, sir. 

Thank you, sir, very much. 

(The prepared statement of Mr. Freed is as follows :) 


STATEMENT OF CHARLES C. FREED ON BEHALF OF THE NATIONAL AUTOMOBILE 
DEALERS ASSOCIATION 


Mr. Chairman and members of the committee, my name is Charles C. Freed. 
Iam a De Soto-Plymouth dealer in Salt Lake City, Utah. I appear at this hear- 
ing in my capacity as chairman of the public affairs committee of the National 
Automobile Dealers Association. The 34,000 members of our association employ 
approximately 800,000 people who serve 50,000,000 car and truck owners of 
this country. Our members sell more than 90 percent of the new cars and trucks 
sold. 

We are close to the motorists of the Nation. We think it necessary to bring 
certain salient facts—which we have learned from them—to your attention 
today as this committee studies the complex problem of finding ways and means 
to finance an increased program of spending for national defense. We are 
grateful that you are hearing our testimony. We speak not so much for our- 
selves as small-business men, but for our customers—the 50,000,000 motorists 
Who buy their cars and trucks from us—who will all be seriously affected if 
the proposed tax increases become law. 
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Automobile dealers in this country—as well as the majority of our customers— 
accept the fact that there is a pressing need for a continued expansion of our 
defense program. We know that it will cost a great deal of money. 

Yet we do not feel that the motorist should be singled out to bear the greatest 
proportion of the increased tax burden. 

Even under the present law there are obvious injustices to the motorist; 
under the proposed law even greater burdens are placed upon him. 

In order to weigh the wisdom of imposing any increased taxes on automobiles, 
trucks, parts and accessories, and gasoline, we believe that it is necessary to 
ask ourselves these questions : 

First, has there been any change in the original and basic philosophy that 
excise taxes were to be imposed on luxuries and luxuries alone? 

Second, is the automobile essential—necessary to our way of living and 
to our economy ? 

If it is, and if excise taxes are for luxuries alone, then automobiles should 
not be subjected to any excise tax, let alone an increased excise tax. 

There can be no question of the essentiality of the automobile today. We 
believe you will be interested in some facts which recent surveys have disclosed. 
For example, 59,000,000 people—54 percent of the adult population—ride in an 
automobile or truck daily. For what reason? ‘Transportation to work” is 
what 79 percent of the people who ride in automobiles say is their purpose of 
owning and driving a car. 

Let me give you additional facts. Of the mileage traveled, 55 percent is for 
the purpose of livelihood or shopping. Of the trips taken, 77 percent is for 
livelihood or shopping. 

Our experience with customers bears out the finding of the surveys—that 95 
percent of those who buy automobiles use them wholly or in large part as essen- 
tial tools. 

Transportation by passenger cars is so important to defense workers that one 
Senator in a recent debate on the Senate floor called the automobile a war neces- 
sity. Surveys conducted during World War II showed that at one aircraft plant, 
92 percent of the employees used the automobile for transportation to and from 
work; at a naval ordnance plant 95 percent depended on the automobile for 
transportation. 

Today, decentralization is encouraged as expedient to defense and health. 
Workers and plants are moving from many cities to localities which have no 
public transportation facilities. A look at the new census figures will show that 
in Pittsburgh, for example, the population growth has been only 2 percent in the 
city to 98 percent in the outiying sections. In Chicago and Detroit the ratio has 
been 35 percent growth for the city to 65 percent for their metropolitan areas. 

Workers in many newly developed areas must rely solely on the passenger car 
for their transportation. For example, Senators, in Salt Lake City the mines 
and defense plants now being worked to capacity in this emergency can be reached 
only by automobile transportation. 

When public transportation is at a standstill—as was recently proved in the 
3-day strike in Washington and in the 59-day strike in Detroit—the people of 
this country were able to carry on their activities, necessary to living, through 
passenger automobiles. What happened in Washington and Detroit is a daily 
occurrence in many towns and cities in this country. There are 25,000 com 
munities without any rail service whatsoever. There are 2,074 communities 
which are solely dependent on the automobile for transportation, as they have 
no public transportation at all. 

The surveys showed further that the use of the automobile is not restricted 
to specific income groups, nor is it restricted to any occupational groups. No, 
gentlemen, the automobile is an essential product—essential to the cotton-mill 
worker in the South, the farmer in the Middle West, and the miner in the far 
West. 

Before even considering what the proposed increases in automotive excises 
would mean to the average car buyer, let us look at the taxes which he already 
pays under present rates. First, let’s view these taxes through the eyes of the 
average worker, the way he must look at them, in terms of the dollars and cents 
they add to his car’s costs rather than as the astronomical figures which they 
yield to the Treasury. We will discuss these taxes from the standpoint of thei! 
yield later. 

Let me remind you that the automobile differs from other products on which 
a Federal excise tax is imposed not only because of its essential usefulness but 
because the automobile represents a continuing source of tax revenue to Federal, 
State, and local governments. 
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It is the average worker who constitutes a majority of the Nation’s car owners. 
According to statistics released by the Federal Reserve Board, he earns less 
than $77 a week before taxes. Yet when our average worker buyers a new lower- 
priced car delivered in the automobile capital, Detroit, Mich., taxes constitute an 
estimated $475 of its total cost of $2,000. That, Senators, is 24 cents out of 
every car buyer’s dollar, and that is the current tax without a single cent of the 
additional levies included in the House bill. 

Moreover, when our average Detroit worker pays this tremendous tax bill in 
purchasing this essential product, he digs into his pocketbook for only the first 
40 cents of Federal and State sales tax, levied on his initial 5 gallons of gasoline 
and 6 quarts of oil needed to power his new vehicle home. 

Throughout the life of his car he must pay both Federal and State sales taxes 
on all future purchases of gasoline and oil. Whenever his car needs repairs 
involving replacement parts or new tires and tubes he will be paying additional 
excise taxes on these. Each year, of course, he will pay State gasoline taxes, 
license fees, and in many States sizable property taxes on his essential vehicle. 
Yes; the new car he purchases will be loaded with taxes not only when he buys 
it but also throughout its operation. 

Even so, the Detroit worker buying a new car is confronted with less of a tax 
burden than the typical car buyer in many other States. The worker in Harts- 
ville, S. C., for example, must pay, even under present tax rates, a total of $560.15 
in taxes when he buys a $2,000 automobile. That is more than 28 cents out of 
every dollar expended on a new car by a South Carolina worker. And he, too, 
is only beginning to pay taxes on his car and its operation. 

The $560.15 tax cost of his new car includes, of course, not only current excise 
taxes on the automobile, its tires, oil, gas, radio, and heater, but many State and 
some city levies and the proportionate part of manufacturer’s and dealer’s taxes. 
All of these taxes, directly or indirectly, come out of the car buyer's pockets. 

For the purchase of a product as essential as the automobile, $560 is a terrific 
tax burden for the average worker who makes only $77 a week before taxes. 
But that is what he must pay under the present high automotive tax rates. 
Moreover, if the automotive and gasoline tax excise increases proposed in the 
House bill sholld become law, this same Hartsville worker would have to pay 
nearly $610 in taxes for the same car which currently retails at $2,000. Nat- 
urally the retail price would have to reflect the full amount of these tax increases. 

These increases would result from raising the excise tax on automobiles from 
7 to 10 percent and the tax on automotive parts and accessories from 5 to 8 
percent, both of which are included in the House bill. 

But, that is only part of the additional tax burden that would be placed on 
the average worker under the House bill. The 5 gallons of gasoline and the 6 
quarts of oil required for our worker’s first miles of driving and all subsequent 
purehases of gasoline and repair parts would be more costly due solely to 
increased tax levies. The tax on gasoline would be raised from the current 
Federal rate of 1% cents a gallon to 2 cents a gallon and all replacement and 
accessory purchases in the future would carry an 8-percent excise levy instead 
of the current 5-percent tax. That's a 3314-percent increase in Federal gasoline 
tax and a 60-percent increase in the parts and accessories tax rates—terrific 
increases for an already heavily tax-burdened product so essential to the 
Nation’s workers. 

I submit, Senators, that present levies already impose an unjust and discrimi- 
natory burden on the car buyer, forcing him to bear far more than his just share 
of the tax load. 

This is equally true of the truck buyer, who under the House bill would be 
confronted with a 70-percent increase in his already high Federal excise taxes— 
a boost from 5 percent to 8 percent. The same tax increase would apply like- 
wise to the automotive repair parts and accessories he requires to keep his 
truck serving our country. Finally, he would also be affected by the proposed 
increase in the Federal gasoline taxes. 

The automobile is without doubt the most heavily taxed essential possession 
of the average American today. Where Federal taxes stop, State and city taxes 
begin and the automobile and the truck are taxed again and again. 

Moreover, many cities are now taking an additional tax bite out of the car 
owner's funds through the issuance of city licenses for which varying amounts 
are collected. Car owners in these cities are continually paying taxes to the 
Federal Government, to the State and to the city for the privilege of buying and 
driving a vehicle on which they must depend. The time has long since past when 
the imposiiton of even greater tax burdens on the motorist can be justified as fair 
and equitable. 
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During the current year, motor-vehicle owners will hand over to the States 
alone a record $3 billion for the ownership and use of their essential motor 
vehicles. This is almost as much as the States derived from all taxes just a 
decade ago. 

Now, let’s consider the estimated Federal revenue expected from the proposed 
changes in manufacturers’ excises under both the present law and the House 
bill. Since Secretary of the Treasury Snyder's estimates of revenue to be real- 
ized under both the current and House bill rates are extremely conservative, we 
will use the estimates he presented to this committee on June 28. 

Manufacturers’ excise taxes are grouped in 11 product categories, with the pres 
ent and House bill tax rates and the estimated revenue from each, under table 3, 
item III, in Secretary Snyder’s presentation. 

For your convenience a copy of that portion of the Secretary’s presentation is 
attached to your copy of my testimony. It covers all the manufacturers’ excises 
with which we are concerned and I want to call your attention to the fact that 
Secretary Snyder’s own figures conclusively prove: 

First, the current automotive tax rates discriminate unfairly against the car 
or truck buyer and owner in that they far exceed in both rate and yield excises 
levied on even the comparatively few other types of products, many of them less 
essential than cars and trucks, subjected to such a tax. This is shown by the fact 
that the five excises levied on cars and trucks and their operation—the present 
114-cent-a-gallon tax on gasoline, the 7-percent excise on automobiles, the 5-per- 
cent levy on automotive parts and accessories, the 5-percent levy on trucks and 
busses, and the 5-cents- and 9-cents-per-pound tax on tires and tubes—yield more 
than 82 percent of the total revenue obtained from current manufacturers’ excise 
tax levies. In dollars and cents, the automotive levies under the present law 
place an estimated $1,425,000,000 in the Treasury while the manufacturers’ excises, 
applying to nonautomotive products, bring in a total of only $310,500,000. 

Included in these nonautomotive products are the levies on electric, gas, and 
oil appliances, electrical energy, radios, and television sets, sporting goods, foun- 
tain pens and pencils, and photographic apparatus and films. Millions of other 
products are not subjected to 1 cent of excise tax. 

Second, and this is particularly important, the House bill would make this 
present discrimination against the motorist and truck operator even far greater 
by increasing automotive excises so that they would yield an estimated $502,000,- 
000 more annually than under current rates. At the same time, the House bill 
eliminates and reduces more levies on nonautomotive items than it increases. 
As a result of this reshuffling it actually lowers the over-all tax yield from 
nonautomotive items a total of $90,800,000. When this revenue loss is nonauto- 
motive items is subtracted from substantial proposed increases in the automotive 
levies, the net gain to the Treasury will be $411,200,000. But the fact remains, 
Senators, that car and truck owners would be taxed an additional $502,000,000 
to obtain the $411,200,000 gain. 

I hasten to add that the automobile dealers of this country certainly do not 
object to the reduction in manufacturers’ excises provided in the House bill on 
the nonautomotive products that have been taxed at varying rates. But, we 
do object, on behalf of the Nation’s car buyers and owners, to increasing the 
obviously discriminatory excises against our customers. Maintaining automo- 
tive excises at current levies would simply continue the discriminatory taxing 
of two of our country’s most essential and most tax-burdened products, the family 
car and the truck. Increasing these excises as provided in the House bill would 
compound an already grave injustice to the workingman and the farmer, in fact 
everyone who depends on his car or truck directly or indirectly for his livelihood. 

The current automotive excises are already depriving many essential workers 
of dependable transportation. Increasing these excises would add materially to 
this nuinber. 

Moreover, past experience has proven that when taxes are increased, even 
though the increases are adopted as emergency and temporary measures, the 
tax increases long outlive the Congressmen who originally voted for them. This 
is a particularly serious matter when the product is also the main revenue 
producer for the States. 

In addition, you gentlemen know even better than we do that when you tax 
a product and its use beyond the ability of the public to pay, you have also 
reached the point of diminishing returns from tax levies. Although wages 
are at high levels today, it is also true that many essential workers have fewer 
dollars for spending since both income tax rates and the prices of virtually all 
essential items, particularly food, have risen sharply. Depriving these large 
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groups of the dependable cars and even necessary repair parts for their present 
vehicles through excessive taxation certainly will not add to Federal revenue, 
and at the same time will cut into the principal revenue of most, if not all, States. 

The remarkable automotive development of this country in the past which 
accounts for the fact that with only 6 percent of the total world population 
today Americans own over 75 percent of the world’s automobiles has been due 
to reasonable prices made possible by mass production. In our country the 
automobile has been placed within the reach of modest income groups. As I 
pointed out earlier, however, taxes have steadily been increased in recent years 
until today they take from 24 to 28 cents out of every automobile dollar and, 
in the case of gasoline, amount to about one-third of the retail price. If this 
dangerous trend is carried to excess, as the proposed tax increases would do, 
the purpose of automotive taxation will be defeated, production crippled, and 
the automobile returned to its early-day status as a product only for the wealthy. 
Let’s take a lesson from Europe’s unfortunate experience with excessive auto- 
motive and gasoline taxation and remove the burden of unjust, unreasonable 
automotive taxes from the Nation’s workers and farmers. 

It is gratifying to note that this Congress has been seeking ways and means 
to curtail Federal expenditures. We are specially interested and appreciative of 
your work in cutting nondefense spending. 

We have also been impressed with the consideration this committee is giving 
to closing further loopholes in the present tax program. To us, the defense 
program is everybody's job. It is everybody's responsibility. ‘To make it so, 
everyone should pay his share. To accomplish this, we would suggest that other 
sources of revenue be obtained from fields of business not now taxed. 

Perhaps this committee will also find it expedient to give further considera- 
tion, as has been proposed by others appearing here, to some form of a general 
manufacturers’ tax across the board. A tax of this type would prove, we feel, 
more equitable, fairer to everybody. 

Such a tax might mean that it would be possible to reduce some of the more 
objectionable features of the proposed tax bill which you are considering. I 
refer specifically to the excess-profits tax and the increases on personal income. 

Senators, let us always remember that there is a grave danger in going 
beyond, in taxation, what our private enterprise system can stand. Taxes 
can—and already are threatening to—destroy all initiative to produce. 

No selected segments of American industry nor of the Nation’s population 
should at any time—in an emergency or otherwise—be called upon to bear an 
inequitable share of the excise—or any—tax burden. 

That applies with equal force to the excess-profits tax. Inequities in the 
present excess-profits tax law are working a serious hardship on thousands 
of businessmen, including many automobile dealers. In addition, even greater 
inequities and increased hardship would result from certain changes in the 
House bill, if it should be enacted into law. Naturally, as representatives 
of the Nation’s enfranchised passenger car and truck dealers, we are seriously 
concerned and want to take this opportunity to endorse the testimony of 
representative automobile dealers, who have already testified before this com- 
mittee. They have explained to you from their own experience the great need 
for equalizing the excess-profits-tax burden and removing its inequities so that 
all businessmen will be treated fairly. 

As they explained, comparatively new corporations, both those which com 
menced business during the base period years and others launched since then, 
are placed under a severe and unfair tax handicap by the present law and by 
provisions of the House bill. We urgently recommend that you give the most 
careful consideration to these and other excess-profits tax inequities which 
representative member-dealers of our association presented to this committee. 
We will sincerely appreciate any corrective measures which this committee 
recommends that will remove these inequities and assure that the intent of 
Congress is followed in applying the excess-profits tax. 

To summarize briefly, we have shown in our presentation on proposed auto 
motive excise taxes: 

First, that the average car buyer under present excise-tax rates is paying 
from 24 to 28 cents in taxes out of every automobile dollar expended. 

Second, that the proposed increases in automotive excise taxes would add 
substantially to the inequitable and terrific tax load already heaped by the 
Federal Government, States, and even many cities on a highly essential product 
upon which the average worker and farmer must depend. 
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Third, that current automotive tax rates discriminate unfairly against the 
car or truck buyer also in that they far exceed in rate and yield similar 
manufacturers’ excises on comparable products, many of them less essential. 

Fourth, that the present discrimination against the car buyer would be made 
far greater under the House bill in that it would add one-half billion dollars 
to automotive excise levies while reducing the manufacturers’ excise tax yield 
from nonautomotive items by more than $90,000,000. 

Finally, we urge this committee to make whatever tax program it adopts 
temporary by stipulating a definite expiration date. On behalf of the Nation's 
workers and farmers, we further urge this committee to find a more equitable 
tax than aut»motive excises and to make sure that the already overburdened 
motorist is not saddled with additional excise taxes far out of proportion to 
his just share. We urge Congress to continue to curtail Government expendi- 
tures, to close loopholes in the present tax laws, and to protect the public’s 
mobility by removing harsh and discriminatory taxes. 


NADA breakdown of revenue changes under House bill 


a fae OE eee 
| | | 
| 


| Estimated revenue ! 


| 














Manufacturers’ excises Tax base | Presentrate | oe ae Increase 
| ; Present | under 
law House 
} bill 
ise ds ial Seabdadpisaia iis elias altace sisal Desc is phate ited acai 
Automotive excises: | Millions Millions 
Gasoline wie ~nevckcel Ge. 2. oot WORM on hk | 2 cents____.- $625. 0 $203. 8 
Automobiles.___- nailed | Manufacturers | 7 percent... _...---- |} 10 percent 2_- 415.0 74.2 
price. | 
Auto parts and accessories_j__.._.do____.____. 5 percent_._.......| 8 percent 3 95.0 56.0 
Trucks and busses f iss chee ioe okcadeiont do ; 115.0 69.0 
Tires and tubes__......_.. Pound et 6 and 9 cents _____- No change ¢ } 175.0 —-10 
| eT , eae a rtanry — 
NIT. kinicnsedticnnene iene oabeniiadsiaasenrntiessesd er bubtasne caatewees pean 502.0 
Nonautomotive excises: 
Electric, gas, and oil ap- | Manufacturers | 10 percent____-- --| No change 5_| 75.0 | 17.9 
pliances. price. | | } 
Electrical energy cadet ROR bo dcnwed 3% percent_____..- | Repealed____| 103.0 —103.0 
Fountain pens and pencils.| Manufacturers | No tax &________-. 20 percent ®__| 0 17.6 
| price. | 
Radios and television sets_|.....do__.........} 10 percent_- _.| No change 7 83.0 |Negligible 
Photographic apparatus |___..do ....--| 25 and 15 percent_.| 20 percent *_.| 38.0 —22.0 
and film. j 
Sporting goods --_-.........|_....do 10 percent... __- --| 15percent®..; 111.5 | W—1,3 
|__| —_-_—- 
Total, manufacturers |_................ S catbe der capcaaa ne ke --| 1,785.5 411.2 
excises. | 
} — ——— — — 
Decrease _ SA ak eee utes Risto ee kee ls aa ea —90.8 
Net increase............. pao sespedbsrnnnslaguqeenineunaesaven]-aaccbeeneeconloonasussan 411.2 












Full year effect at estimated fiscal 1952 levels of income. 

? Tax on house trailers retained at 7 percent of manufacturers’ price. 

3 Credit or refund of tax granted for certain replacement parts if sold for use on farm equipment and trac- 
tors. Excludes from tax the fair market value of parts traded in for rebuilt parts. 

4 Exempts tires with internal wire fasteners and all-rubber tires if not more than 20 inches in diameter and 
134 inches in cross section. 

5 Includes the following household types of appliances: Power lawn mowers, electric or gas clothes driers, 
and electric belt-driven_ fans, door chimes, dehumidifiers, dishwashers, floor polishers and waxers, food 
choppers and grinders, hedge trimmers, ice-cream freezers, mangles, motion-picture and slide projectors, 
pants pressers, and shavers. Exempts heating pads and includes electric sheets and spreads. 

6 Pens and pencils ornamented with precious metals are currently subject to the 20 percent retail tax on 
jewelry. Under the proposal they would continue to be taxed at the retail level. 


7 Exempts communication and navigation receivers of the type used in commercial, military, or marine 
installations when sold to the United States for its exclusive use. 


* Exempts business type photographic apparatus and film. 

* Exempts basketballs, boxing gloves and other boxing equipment, footballs and other football equip- 
ment, cricket balls and bats, fencing equipment, gymnasium equipment and apparatus, hockey equipment, 
lacrosse equipment, mass balls, push balls, skates, snow toboggans and sleds, soccer balls, soft balls and other 
softball equipment, track hurdles, vaulting equipment, volley balls and other volley ball equipment, water 


polo equipment, indoor baseballs and other indoor baseball equipment, and wrestling head harness. 
10 Excludes collections from the tax on fishing equipment. 


Source: Secretary of the Treasury Snyder’s presentation to the Senate Committee on Finance, June™28 
1951. 


Senator Kerr. Our next witness is Mr. Charles Collins. 
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STATEMENT OF CHARLES COLLINS, GENERAL COUNSEL, AMERICAN 
AUTOMOBILE ASSOCIATION 


Mr. Cotuins. Mr. Chairman, my name is Charles Collins, and I ap- 
pear as general counsel for the American Automobile Association, 
which is a Nation-wide federation of automobile clubs with a member- 
ship of more than 3,300,000. 

We have prepared a detailed statement in opposition to certain of 
the Treasury’s excise-tax proposals, which I would like to offer for 
the record. In the next few minutes, however, I will present a sum- 
mary of our position. 

Because the American Automobile Association is a consumer organi- 
zation, representing the interests of all passenger-car owners, we 
must oppose these two proposals of the Treasury Department : 

1. To increase the Federal excise tax on gasoline from 114 to 3 
cents per gallon; 

2. To increase the Federal excise tax on new automobiles from the 
present 7 to 20 percent. 

We strongly believe that enactment of these two proposals would 
not be in the public interest, for three major reasons: First, they place 
an unduly heavy burden on the automobile which is an essential and 
not a luxury; second, they would visit hardship on low-income groups 
dependent on the passenger car for transportation; and third, they 
would constitute a further serious invasion of the motor vehicle tax 
field by the Federal Government. 

The American Automobile Association has always been opposed to 
the principle of Federal automotive excise taxation and our repre- 
sentatives have made this position clear to the Congress over the years. 
However, we have also recognized the enormous revenue problems 
faced by the Congress and because of these problems we suspended 
our opposition during World War II. 

However, the motoring public today is being taxed to the hilt. In 
1949 alone, the total of all road-user taxes paid into Federal, State, 
and local governments amounted to almost $4 billion. As if that 
were not enough, the motorist would bring the total road-user tax 
bill to the staggering sum of $5,600,000,000, and this is shown by 
chart B attached to our statement. 

Senator Kerr. Can you tell the committee the total amount spent 
on roads by the States and local communities and the Federal Govern- 
ment ¢ 

Mr. Coxtrns. I believe that—no, I cannot give you that figure. I 
can give you the Federal Government figure which shows about lialf 
a billion dollars, sir. 

Senator Kerr. Well, the total amount is less than this figure by a 
good deal. 

Mr. Conuins. That may be true, sir, but we take the position that 
the amount that the Federal Government spends for the roads, comes 
from the general tax funds and has no relationship to the gasoline 
tax. 

Senator Kerr. I understand, but just as a matter of, perhaps, my 
academic curiosity, I wondered whether you knew that. 

Mr. Coturns. I know the Federal figure, but I cannot give you the 
State figure. ‘ 

Senator Kerr. You do not have that? 
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Mr. Couirys. No, sir; I do not have that. As a matter of fact, the 
motorist is being asked to carry more than 40 percent of the entire 
proposed excise increase of $3,035,000,000. And why? Because, as 
Secretary Snyder stated to the House Ways and Means Committee : 

The taxes on tobacco, liquor, and gasoline are the most productive of our 
excises. These items provide the basis for substantial additional revenue. 

Significantly, Mr. Snyder did not put the matter so bluntly when 
he appeared before this Senate committee, but he did propose the same 
measure of increase in these taxes and failed to justify them on any 
other grounds. The American Automobile Association cannot agree 
with the Treasury Department that just because a tax is already cost- 
ing the motoring public dearly, there is any sound justification to in- 
crease it still further. 

This is a good time to remember that during World War ITI, 77 per- 
cent of all automobile trips were for essential purposes and that 95 
percent of all passenger cars were used wholly or partly for essential 
purposes. A study of 749 war plants showed that 75 percent of the 
employees went to and from work in automobiles. And at aircraft 
plants, navy yards, and tank factories, the figure was upward of 90 
percent. 

Now, gentlemen, the essentiality of the passenger car has greatly 
increased since then. In the past 5 years, car ownership has risen 
from 25,700,000 to 40,000,000. But more important, the great popula- 
tion growth of the last decade has been primarily in suburban areas. 
This, with the accompanying decentralization of industry, particularly 
defense industry, has created a condition of extreme dependence on 
passenger cars as a transportation medium. That is why we insist 
the passenger car cannot be classified as a nonessential item. 

We are also convinced the burden of the excise would be borne by 
low-income groups; for, according to the Federal Reserve Board, 59 
percent of all passenger cars are owned by families or individuals 
earning less than $4,000 annually, while only 9 percent are owned by 
those earning over $7,500, and there is a chart attached to our long 
statement which will give the committee those figures. 

In evaluating the burden on the low-income groups, there is a cir- 
cumstance which your committee would do well to keep in mind; 
because of the gap in production during the last war, the persons who 
normally would buy used cars, 5 to 8 years old, are being forced into 
the higher-priced used- and new-car market. 

In addition, the increased gasoline tax would create a distinct hard- 
ship on this income group, since its burden would be imposed on motor- 
ists without any consideration for their ability to pay. 

Further, we oppose the automotive excise program because it would 
all but preclude the raising of additional ae needed highway funds 
by the States, which now get about $3,000,000,000 in road-user taxes— 
as compared with the $2,600,000,000 which the Federal Government 
would get under the Treasury proposal. 

These taxes would have the definite effect of raising the average 
American’s cost of living, nor could it be otherwise when the tax on 
a new car is raised from $100 to $300 and the tax on gasoline is 
boosted 11% cents per gallon. 

Senator Kerr. Would you wait right there a minute, please? 

Mr. Conus. Yes, sir, 
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Senator Kerr. The figures here would show that with this new tax 
total that they pay, the motorists pay to the States and Federal Gov- 
ernment, would be $5.6 billion. 

Mr. Cortins. If the Senator will refer to our chart B on the long 
statement, it is the next to the last page, you will find that a char bli 

Senator Kerr. I did not misquote your statement, then, did I? 

Mr. Corutns. No, sir. You will find a chart which will set that 
forth, sir. 

Senator Kerr. Didn’t you just set it forth in what you have just 
read ¢ 

Mr. Cotuins. I think so; yes, sir. 

Senator Kerr. What I was wondering about was the figure on 
page 2 where you said that 

Senator Tarr. $5.6 billion. 

Senator Martin. Mr. Chairman, may I ask Mr. Collins—you state 
the boost in gasoline is 114 cents. Do you have any idea what the 
boost is in the aver age on the State level ? 

Mr. Cotiins. No; I do not believe I can answer that, either, sir. 

Senator Kerr. The present State level is given in that exhibit of 
Mr. Freed’s statement, Senator—wait a minute, it is right here in 
this pamphlet of this committee. 

Senator Martin. What I wanted to get was the increase by the 
States, we will say, in the last couple of years, because a good many 
States have also increased the gasoline tax. 

Mr. Coriins. Well, Senator, may I be permitted to furnish that, 
too? Let me see if I understand you correctly. You would like to 
know the actual amount of increase of the gasoline tax in the various 
States last—— 

Senator Martin. Maybe we have it here. I guess we do have it 
here, so you need not bother about it. We have a table showing that. 

Mr. Couuins. Thank you, sir. 

Senator Martin. Yes; thank you. 

Mr. Cours. Is there anything else, Senator Kerr? 

Senator Kerr. No, sir. 

Mr. Cottins. May I conclude then ? 

Mr. Chairman, in conclusion, the American Automobile Association 
reiterates its policy of opposition to Federal automotive excise taxes 
as a method of raising revenue in normal times. This source of reve- 
nue should be left to the States. 

The association wishes to compliment the House Ways and 
Means Committee for its refusal to go along with the proposals of the 
Treasury Department, but it is our feeling that even the amount of 
increase approved by the House committee is unwarranted under ex- 
isting conditions, especially in view of the latest figures on tax returns, 
which show that the Government is in a much better position than 
was anticipated when these proposals were first submitted by the 
Treasury. 

3. In conclusion, I wish to state that the association strongly op- 
poses any increase whatever in present rates of Federal automotive 
taxes. 

Senator Byrp. Thank you, Mr. Collins. 

(The prepared paper of Mr. Collins is as follows :) 
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STATEMENT BY CHARLES C. COLLINS, GENERAL COUNSEL, AMERICAN AUTOMOBILE 
ASSOCIATION 


Mr. Chairman, I should first like to express our very real appreciation for the 
courtesy you have shown us in arranging this opportunity to appear before your 
honorable committee to discuss certain aspects of the Treasury’s proposal relating 
to the Federal excise-tax schedule. 

The American Automobile Association is a federation of motor clubs having 
at the present time a total of over 3,300,000 members. It is our earnest endeavor 
at all times to represent the interests not only of our own membership, but the 
interests of all passenger-car owners. Because we are essentially a consumer 
organization, our interest is primarily in the people who must pay these taxes. 

The American Automobile Association is vitally interested in two phases of 
the Treasury’s excise-tax proposals: First, the proposed increase in the Federal 
excise tax on gasoline from 1% cents per gallon to 3 cents per gallon; and, 
second, the proposed increase in the Federal excise tax on new automobiles 
from the present 7 percent to 20 percent. 

We consider these proposals to be against public interest for three major 
reasons: (1) They place an unduly heavy burden on the automobile, which is an 
essential and not a luxury; (2) they would visit hardship on low-income groups 
dependent on the passenger car for transportation; and (38) they would consti- 
tute a further serious invasion of the motor-vehicle-tax field by the Federal 
Government. 

Federal automotive excise taxes are not wartime taxes. They have been 
imposed since 1932. The present levels were established as a part of revenue 
measures enacted in 1940 and 1941 to finance the all-out national war effort. 
They have remained unchanged since that time, even though the war ended in 
1945. 

The position of the American Automobile Association is a historical one in 
opposition to Federal automotive excise taxes. Representatives of our organi- 
zation have appeared before committees of the Congress on a number of occasions 
over a period of many years and presented statements setting forth the policies 
of the American Automobile Association. 

We have tried to take into consideration the enormous revenue problems faced 
by the Congress. This is evidenced, I believe, by the fact that, when it was 
necessary on account of World War II to increase automotive excise taxes, we 
voiced no opposition. However, today the situation is different. 

At the present time, Federal automotive tax rates are as follows: Passenger 
automobiles, 7 percent of manufacturers’ price; trucks and busses, 5 percent of 
manufacturers’ price; parts and accessories, 5 percent of manufacturers’ price ; 
gasoline, 14% cents per gallon; lubricating oils, 6 cents per gallon; tires, 5 cents 
per pound; and tubes, 9 cents per pound. 

Collections from these various levies in 1949 amounted to: Automobiles, $448,- 
100,000; trucks and busses, $111,700,000; parts and accessories, $93,300,000; 
gasoline, $469,500,000; oil, $39,100,000; and tires and tubes, $142,800,000; for a 
total of $1,304,500,000 (see chart A). 


EFFECT OF THE TREASURY'S PROPOSALS 


One can only conclude that the Treasury Department has singled out the 
motorist as target A in its new excise-tax proposals. The entire schedule of 
proposed excise increases would bring in an estimated $3,035,000,000 in addi- 
tional revenue and the $1,265,000,000 share assessed vehicle owners would 
represent more than 40 percent of the entire increase. 

The fact that many other items in the excise-tax structure remain unchanged, 
some of them clearly less essential than the automobile, is in itself the strongest 
possible evidence of discrimination against the motorist. 

Secretary Snyder stated to the House Ways and Means Committee, “The taxes 
on tobacco, liquor, and gasoline are the most productive of our excises. These 
items provide the basis for substantial additional revenue.” Significantly, Mr 
Snyder did not put the matter so bluntly when he appeared before this Senate 
committee, but he did propose the same measure of increase in these taxes and 
failed to justify them on any other grounds. The American Automobile Asso- 
ciation cannot agree with the Treasury Department that just because a tax is 
already costing the motoring public dearly, there is any sound justification to 
increase it still further. 

The proposals also appear to overlook the fact that motor-vehicle owners 
already are heavily taxed by other units of Government. In 1949, the total of 
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all road-user taxes paid into Federal, State, and local governments, plus the 
amounts paid into toll-road turnstiles, amounted to almost $4 billion. We have 
estimated that the new schedule if adopted would bring the total road-users tax 
bill, Federal, State, and local, to the staggering sum of $5,600,000,000. The 
picture appears in chart B. 


ESSENTIALITY OF THE PASSENGER CAR IS DISREGARDED 


These proposals ignore the fact that transportation, as provided by the private 
passenger car, has reached a level of essentiality to the large majority of Amer- 
ican families approaching that of such well-recognized needs as food, housing, 
and clothing. Discriminatory taxation is always undesirable, but when it affects 
the necessities of life, it strikes at the very foundation of our way of living. 

The suggested program ignores the fact that the weight of the tax would fall 
most heavily on lower-income groups who are dependent on the passenger car 
and who can ill afford a further increase in their transportation or any other 
costs. 

From the standpoint of both current and future Federal taxation, the most 
disturbing feature of the new tax proposals is that the Treasury Department 
apparently considers the private passenger car as a luxury or a nonessential 
which, along with tobacco and liquor, can be heavily taxed as a continuing 
source of Government revenue. It is our considered opinion, and we hope your 
committee will agree with us, that this thinking is not only unrealistic, but is 
fraught with the greatest danger to the future of highway transportation in the 
United States. 

Aside from the long-range viewpoint, this line of thinking could very well 
defeat the mobilization effort itself because the passenger car is an essential 
tool in this Nation’s productive effort. 

In addition, it is all too similar to the thinking that so nearly caused disaster 
during World War II. Typical was the viewpoint of the then Administrator of 
the Office of Price Administration, who took the position that 20,000,000 of the 
Nation’s then 27,000,000 passenger cars could well go off the road. It eventually 
developed that 25,400,000 passenger cars had to be Kept in operation to prevent a 
transportation breakdown and the resultant collapse of the war effort. The 
Administrator of OPA, at a later date, was frank enough to state to a Senate 
committee : 

“The reliance on the automobile or rubber-borne transportation is considerably 
more than even the loftiest statement made by the industries connected with the 
making of automobiles and tires, and of the various associations like the great 
AAA and their State organizations. In other words, what might seem to have 
been a matter of trade booming as to the importance of automobiles by interested 
trade associations or business was a considerable understatement, as we have 
come to know.” 

This is a good time to remember that during World War II an automobile 
manufacturers association survey revealed that 55 percent of passenger-car 
mileage was for essential purposes; 77 percent of the trips were for essential 
purposes and 95 percent of all passenger cars were used partly or wholly for 
essential purposes. War workers were particularly dependent on passenger 
ears; a study of 749 war plants revealed that 75 percent of the employees 
went to and from work in automobiles. In aircraft plants, navy yards, and tank 
factories upward of 90 percent of all employees drove to work. 

Now, gentlemen, the essentiality of the private passenger car has very greatly 
increased since World War II. Car ownership has risen from 25,700,000 to 
40,000,000. Even in cities, three-fourths of all vehicular travel is done by private 
automobiles. There are 2,074 United States cities having no public transit 
systems. Even where there are such facilities, they are operating near capacity. 

There has been a tremendous growth in population during the past decade: 
from 130,000,000 to 150,000,000. Most of this growth has taken place in suburban 
areas. While population in central cities increased 13 percent during the 10 
year period, population in the suburbs soared 35 percent. This migration of 
families to the suburbs together with decentralization of industry, particular], 
defense industry, has greatly increased dependence on passenger cars as a 
vital transportation medium. 


HARDSHIP ON LOW-INCOME FAMILIES 


These tax proposals appear to be based on the premise that the weight of 
these taxes would rest largely on the upper income groups. 
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As a matter of fact, 
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a recent study by the Federal Reserve Board showed that 59 percent of the cars 
in operation were owned: by families or individuais (“spending units” in the 
Board’s terminology) earning less than $4,000 a year. Only 9 percent of the 
cars were found to be owned by units making $7,500 and over. Chart C at- 
tached presents a breakdown of car ownership by income groups. 

The increased tax on new cars would impose a more-than-normal hardship on 
the lower-income groups at the present time.” The suspension of passenger-car 
production during the 4-year period beginning in 1942 caused a gap in the 
supply of good and moderately priced used cars on which industrial workers, 
farmers, and others in need of economical transportation generally depend for 
their essential transportation needs. The continued strong demand for new 
ears during the past 2 years indicates that, because of the lack of used cars in 
the 5- to 8-year-age bracket, many buyers normally purchasing used cars have 
been virtually forced into the new car market. The increased gasoline tax 
would be highly regressive in that its burden would be distributed among all 


income groups and related to the amount of necessary driving done rather than 
to ability to pay. 
EFFECT ON 


STATE HIGHWAY FINANCES 





The states now levy road user taxes in the amount of about $2,100,000,000 
annually. The proposed increase in Federal automotive excise tax would bring 
the Federal levy on the highway user to a total of $2,600,000,000 annually. 
This represents an invasion of the States’ principal source of highway funds so 


substantial as to all but preclude the raising of additional badly needed high- 
way funds at the State level. 





EFFECT ON COST OF LIVING 


The Treasury Department, in its proposal, said the suggested taxes “will 
not add much to business costs or push up the cost of living materially.” 

The facts are that Federal taxes on both gasoline and passenger cars are 
passed on to the consumer. The Federal tax on an automobile cannot be raised 
from about $100 to $300 without exerting pressure on the sales price, nor can it 
be assumed that a 1'4-cent increase in the tax on gasoline will be absorbed by 
anyone except the ultimate purchaser. Transportation already is a major item 
in the average family’s budget and the Treasury's proposals would unquestion- 
ably result in greatly increased costs of car ownership and operation. 


CONCLUSION 


1. The American Automobile Association reiterates its policy of opposition to 
the Federal automotive excise taxes as a method of raising revenue, except in 
most unusual circumstances. This source of revenue should be left to the 
States. 

2. The association wishes to compliment the House Ways and Means Com- 
mittee for its refusal to go along with the proposals of the Treasury Department, 
but it is our feeling that even the amount of increase approved by the House 
committee is unwarranted under existing conditions, especially in view of the 
latest figures on tax returns, which show that the Government is in a much 
better position than was anticipated when these proposals were first submitted 
by the Treasury. 

3. The association is strongly opposed to any increase whatever in the 
present rates of Federal automotive taxes because (a) a disproportionate share 
of the increased excise burden would be placed on the private passenger car 
which is an indispensable necessity and not a luxury; (b) hardship would be 
visited on car owners in the lower-income groups; (c) State highway financing 


programs would be disrupted; (d) the effect would be to further increase the 
cost of living. 
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Chart A 
$1,304,500,000 In 
Federal Excise 
Taxes On 
Highway Users 
1949 
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CuHart C.—1949 car ownership by income groups 


[59 percent of United States cars owned by people earning less than $4,000 per year] 


Income per year— Percent of cars 
Under $1,000 E 5 
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Senator Byrp. Mr. Barit. 




















STATEMENT OF A. E. BARIT, CHAIRMAN, TAXATION COMMITTEE, 
AUTOMOBILE MANUFACTURERS ASSOCIATION, ACCOMPANIED BY 
HARLAN V. HADLEY, SECRETARY, AUTOMOBILE MANUFACTUR- 
ERS ASSOCIATION 





Mr. Barrr. Mr. Chairman, and members of the committee, my name 
is A. Edward Barit. 

I am president of the Hudson Motor Car Co. I appear here today 
before you in my capacity as chairman of the taxation committee of 
the Automobile Manufacturers Association. 

We have filed a brief with you, and in order to conserve your time, 
I plan to read only parts of it, and I beg your indulgence long enough 
to give you a little of the thinking which led up to the conclusions 
that are contained in this brief. 

Senator Byrn. Yes, sir; go right ahead. 

Mr. Barir. With your permission, Mr. Chairman, I would like to 
finish my testimony before I am questioned. 

Senator Byrp. Very good. 

Mr. Barrr. The automotive industry is profoundly disturbed by 
some of the glaring inequities of the pending revenue bill as adopted 
by the House. 

It is particularly disturbed because that bill widens instead of 
equalizing existing excise taxation discriminations among goods which 
compete for the consumers’ favor. 

Our industry—and I am sure you know we have 912,000 employees 
and 45,000 dealers—is per fectly willing to pay its fair share of any 
taxes that may be necessary, after nondefense and nonessential Gov- 
ernment expenditures are cut to minimum levels to meet the higher 
governmental costs resulting from the defense effort. 

Our “fair share” it seems to us in the automobile industry, should 
be defined as the result of the application of a uniform excise tax rate 
to all manufactured end products except food and shelter. 

Further, we think that such taxes should be levied only for the 
period of the emergency, and that they should carry an automatic 
termination clause. 

As producers of automobiles and as American citizens we would 
fail in our duty if we did not call your attention to the tremendous 
burden of taxation already imposed upon automotive products at the 
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present time, with the excise tax rate on passenger cars 7 percent, the 
total tax burden amounts to 29 percent of the total price of the 
automobile. 

Taxes of all kinds—Federal, State, and local—amount to $584 of 
the $2,000 total price of a typical new lower-priced cat 

Discriminatory taxes limit free choice. In view of the tremendous 
burden of over-all taxation now being carried by our people, the 
matter of public preference as to method of taxation becomes more 
than usually important. 

Consequently, we desire to register our belief that the majority 
of the people would prefer the general excise tax—except on foods 
and shelter—to the present method of applying excise taxes only to 
a selected list of articles. 

The reason for our belief is that the general excise tax plan would 
tend to minimize the tax on each individual article, and to thus avoid 
a prohibitively high tax on any particular item. 

Few things could irritate a taxpayer more than to learn that the 
very thing ‘he wants to purchase carries a disproportionate excise 
lev vy—perhaps beyond his ability to pay. We are sure he would 
much rather we spread the total excise take over all articles so that 
it would not put any particular article beyond his reach. 

He could then choose between the various articles he might like 
to buy. 

As you probably know, there are 40 million people in this country 
who are interested in what happens to the price of automobiles; 
there are that many cars now registered. 

If I may give you a little of the thinking back of that, we know that 

there is opposition in some congressional circles to the general tax 
plan, and we feel that if the original concept of that plan was reviewed 
in the light of events which have occurred since that day, it would 
result in a change of attitude, we know that the original attitude 
toward the plan was prompted by a desire to help low-income people 
and to, perhaps, make the over-all tax bill more palatable to the 
masses. 

But, gentlemen, think of the tremendous changes that have occurred 
since that day. A great many of the very people whom you sought 
to protect are today * feeling seriously the pinch of excise taxes. 

Think of the fact that the distribution of automobiles has broadened 
tremendously. Today you find automobile owners in practicall) 
every income bracket, and I dare say that in the lower-income brackets 
you will find a larger percentage of the people are absolutely ce 
pendent upon the private car for transportation to their jobs. 

Gentlemen, it has been the policy of the Nation to foster a high 
standard of living, to encourage volume production; as a result, the 
people in practically all walks of life aspire to the ownership of 
the automobile, and of the things which carry heavy excise taxes 
tod: Ly. 

Those people who cannot afford those articles are taken care of 
in the concept of the general excise tax plan by the elimination of 
food and shelter, which certainly represents the great majority of 
their purchases. 

Now, another thing, it seems to me, to consider is the fact that 


the excise tax, which used to be very small in amount, has grown to 


very large proportions. 
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I wonder if you realize that if the 10-percent tax contained in the 
House bill becomes law, it will mean that the prospective purchaser 
of an automobile will be required to pay, if he wants a car in the 
lowest-price field, about $146 in excise tax alone, and in the medium- 
priced class, $225, and, of course, in addition to that, there are numer- 
ous, innumerable, taxes that find their way into the price of an auto- 
mobile, and the total of those taxes under the 7-percent tax for excise 
represents about 29 percent of the total purchase price of the average 
ear. 

Gentlemen, when you touch the selling price of an automobile, you 
touch the pocketbook of a great percentage of the people, and when 
you touch the selling price of trucks and refrigerators and the few 
other articles that today carry excise taxes, you touch the pocketbook 
of many more—I dare say, a great majority of the people. 

Now, you can picture the dissatisfaction that enters the mind of 
the prospective purchaser of a car when he finds that he must pay 
such a disproportionate share of the excise tax when he attempts to 
purchase what to him is a necessity. 

His dissatisfaction is very little relieved if you tell him there is no 
tax on a great many other things that he does not care to buy. 

I am sure, under those circumstances, he would vote very readily 
for a plan which would tax a great many articles a little, rather than 
a few popular articles a lot. 

I thought I would read a little history on the subject, and I con- 
sulted, among other things, the Encyclopedia Britannica, which 
work, as you know, attempts to record the human reactions to this 
and that through the ages. 

Senator Kerr. You will not attempt to quote it verbatim for the 
record ¢ 

Mr. Barir. These pages are very short. Senator, and I think they 
are enlightening and I think might be of interest to the committee, 
if | have your permission to read them. 

Listen to what they say under “Excise taxes,” and now I quote: 

This form of taxation interferes so directly with the industry and liberty of 
the subject that it has seldom been introduced save in some prime financial 
exigency and has seldom been borne, even after long usage, with less than the 
ordinary impatience of taxation. 

Now, listen to this from the pen of an eminent economist, Dr. A. T. 
Hadley, who, as you know, was president of Yale University at the 
turn of the century. 

This is very brief: 

Excises or internal-revenue charges, when fixed at small amounts are often 
hardly distinguishable from fees. When they are large in amount they constitute 
a tax on the consumers of the articles so obvious as to be quite unpopular. 

Now, gentlemen, it would appear from that that excise taxes 
through the years have been more unpopular than other types of taxes, 
and if you can get anything from this history, it would appear to 
be the part of wisdom to keep the excise tax on any particular articles 
as low as possible. 

Now, to resume the brief: Automobiles are an essential in war as 
in pe: ce, 

This tax burden becomes very important when you consider the 
essentiality of motor vehicles. Surveys repeatedly have shown that 
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more than half of all passenger-car mileage is necessary, with 77 
percent of all trips connected with earning a living or other economic 
activity, and with 95 percent of the Nation's 40,000,000 passenger cars 
used wholly or partly for essential purposes. 

This is one small facet of the story of the essentiality of the pas- 
senger car, contained in the document, Automobiles and National 
Defense, which we offer as part of our brief. 

Gentlemen, I might say there parenthetically that we have gathered 
together a great deal of information, some of it in chart form, that I 
think would interest you. They are contained in the booklets which 
are attached to our brief. 

We give such interesting information as the essentiality of the car 
to the individual by States. We think you will find them interesting 
and if there is any other datum that you desire, we should be happy 
to see that it is at your disposal. 

Few persons realize that motortrucks carry three times as much 
freight as the combined total hauled by all other forms of trans- 
portation. 

This is one of the interesting facts contained in the document, Motor 
Trucks and National Defense, which we offer as part of our brief. 

Thus, these taxes on automotive products represent a levy on in- 
strumentalities essential to the economic life of the people, clearly 
essential to the economy in war as well as in peace. 

Further, in the case of the tax on replacement parts, which the House 
bill would raise to 8 percent from 5 percent, the excise is a tax on 
misfortune. Today’s average car is nearly 8 years old, against a prewar 
average of 5.5 years. 

When you remember that most old cars are owned by people in lower 
income brackets, the inequity of this tax becomes apparent. 

I might add, again parenthetically, another point to remember in 
this connection is that the current restriction being placed on automo- 
bile buying of cars will have again to be used beyond the average age. 
It will mean more frequent repair bills, more emergency repairs, and 
this tax will make it even more difficult for those who have no other 
way of helping themselves. 

The congressional committees have agreed from time to time that 
automobile taxes are unfair. They recognize them as temporary or 
emergency measures, and agree that they should be eliminated as early 
as possible. 

In our appearance earlier this year before the House Ways and 
Means Committee, no mention was made of the effect on the Nation’s 
8,600,000 truck owners of the proposed increases in automotive excises 
for the reason that no proposal existed at that time for increasing the 
Federal tax on trucks. 

In view of the intent of the House to increase truck excise taxes by 
60 percent, or to 8 percent from 5 percent, we believe your committee 
should consider the following facts: 

1. Recognizing that trucks are essential in the defense production, 
the Defense Production Administration has authorized almost max!- 
mum truck production. 

Senator Kerr. I wonder if you would be offended if I interrupted 
you, although I recognize you asked not to be interrupted until you 
concluded ? 

Mr. Barir. Senator, I would be very happy to have you do so. 
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Senator Kerr. I read on page 3 where you give the number of pas- 
senger cars at 40 million. 

Mr. Barrr. Yes, sir. 

Senator Kerr. As of what date was that? 

Mr. Barir. As of the end of 1950. There were that many regis- 
tered: and trucks, 8,600,000. 

Senator Kerr. 8,600,000 trucks ? 

Mr. Barrr. Yes, sir. 

Senator Kerr. Then my “guesstimate” of a while ago of the number 
of passenger cars and truc ks as of tod: ay being in excess of 50 million 
would not be too far off ? 

Mr. Barir. It was quite correct. 

Senator Kerr. Thank you, sir. 

The 40 million was accurate but for passenger cars. 

Mr. Barrr. For passenger cars; yes, sir. 

Senator Kerr. It doesn’t include trucks? 

Mr. Barrr. And since then that has probably been increased. That 
was at the end of 1950. 

Senator Kerr. Haven’t there been about 3 million units manufac- 
tured since then ? 

Mr. Bartr. A little more than that. 

Senator Kerr. A little more than that ? 

ae Bartr. Yes, sir. 

2) As pointed out in the booklet, Motor Trucks and National De- 
hoes appended, the Nation’s trucking: services are essentially unlike 
the services other freight haulers render, and these services are nec- 
essary, not only to defense production, but also to the efficient opera- 
tion of all other freight carriers. 

(3) Most trucks are owned by individuals, or by small-business 
firms, so that discriminatory taxes on trucks are a direct burden on 
small operators. 

Senator Kerr. May I interrupt right there? 

This figure does not include the tractors ¢ 

Mr. Barrr. No, sir: it does not. 

Senator Kerr. Can you tell us approximately what that is, or is 
that further / 

Mr. Barrr. I think you may find that in the charts in that booklet. 
Can you tell me, Mr. H: idley ? 

Mr. Haptey. Our figures do not show the tractors. 

Senator Kerr. Do you have an estimate ? 

Mr. Haptey. No, sir: we do not. 

Mr. Barrr. We could get that, could we not ? 

Mr. Haptery. By cont: acting the tr: actor industry, sir. 

Mr. Barrr. If you would like to have us do that, we will do it. 

Senator Kerr. Yes, sir. 

Mr. Barrr. Will you do that, Mr. Hadley ? 

Mr. Haptey. Yes, sir. 

(The information referred to follows :) 

AUTOMOBILE MANUFACTURERS ASSOCIATION, 
WASHINGTON, D. C., August 1, 1951. 
Hon. Ropert 8S. Kerr, 
United State & Senate, Washington, D.C. 
Dear SENATOR Kerr: Yesterday during Mr. Barit’s testimony before the Senate 


Finance Committee, you asked him to obtain the figures on the number of tractors 
in use in the United States. 
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A careful check of pertinent sources inside and outside Government discloses 
that there are no reliable statistics on this product. 


However, one source in the Department of Agriculture unofficially estimates 
that there are roughly 5,000,000 tractors in use in the United States, as of Jan- 


uary 1, last. This figure was represented to us as being as accurate as could be 
obtained. I hope this answer is satisfactory. 
Sincerely yours, 


Haran V. HADLey, 
Secretary, Committee on Tawation. 

Mr. Barrr. Farmers, for example, are the Nation’s largest class of 
truck owners; they have more than doubled their use of trucks in the 

last decade in their production and marketing operations. Approxi- 
mately : million trucks are used by farmers. 

(4) No other vehicle for freight transportation, and no other too! 
of production or mar keting, bears any Federal excise tax. Since the 
truck must be classed with farm tractors, industrial machine tools, 
and similar tools necessary to farm and factory production for mili- 
tary and vital civilian purposes, a special tax on trucks appears justi- 
fied only under a general manufacturers’ excise levy for emergency 
revenue, 

In previous appearances before, and statements filed with, the 
Senate and House committees engaged in writing tax legislation, 
we have repeatedly opposed the existing structure of automotive ex- 
cise taxes, for the reasons that: 

1. They impede commerce by increasing the cost of moving goods 
and people; 

2. They are increasing threats to production and employment in 
the motor-vehicle industry and in supplying industries; 

3. They are taxes that affect lower-income groups relatively more 
than other income groups: 

4. They are discriminatory, since they are not imposed on compet- 
itive forms of transportation, on other goods which compete with 
motor vehicle sales, or on other productive equipment ; 

5. They are unfair, as they place a relatively greater tax on farmers, 
small-town people, and others who necessarily depend mainly or solely 
on automotive transportation ; 

They are an extreme example of multiple taxation. 

By ending these taxes with the end of the emergency, purchasing 
power would be increased, demand for consumer goods would be in- 
creased, production and employment would be increased and a solid 
base would be provided for a strong postemergency economy. 

The automobile industry is particularly conscious of its actual and 
potential impact on commerce and industry generally, as one of every 
seven persons normally employed in the United States earns his 
living from the production, distribution, service, or use of the pas- 
senger car, truck, and bus. 

It seems clear that excessive taxation on passenger cars and trucks, 
busses, replacement parts, tires and tubes, gasoline, and oil not only 
weakens the mobility of the people, which is one of the basic ad- 

vantages we have over most other of the world’s people, but it also 
tends to defeat its purpose. 

This is because it tends to limit the use of an instrumentality which 
in itself generates activities which create income and provide wider 
sources for tax revenue. 

Despite our willingness to support a general manufacturers’ excise 
tax for the emergency period, the automotive industry would like to 
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go on record to make it clear that it continues to oppose the discrimina- 
tions and inequities of the present excise taxés. 

The arguments we have advanced for repeal of existing emergency 
and temporary taxes on cars and trucks, on repair parts and acces- 
sories, on tires and tubes, and on gasoline and oil, have never been 
successfully challenged. We believe they are bey ond challenge. 

Now, gentlemen, in conclusion 

Senator Martin. Mr. Chairman, I just want to suggest that we 
have other witnesses coming, and while this is all very interesting, 
it is kind of unfair to men who have come a long distance, and we are 
getting limited as to time. 

Mr. Bartr. If I may have 2 minutes more, I will be through. 

Senator Byrp. All right. 

Mr. Barrr. May I remind you that our people have been asked, as 
the people of the country have been asked, to accept sacrifices with a 
view to stemming inflationary tendencies, and I believe that people 
are apt to take their cue from you. 

If through raising excise taxes you show not too much concern 
about rising selling prices, we can hardly expect the maximum effort 
on the part of people who supply material and labor that go into 
manufactured atGdles to accept sacrifices in the interests of selling 
prices. 

Senator Byrp. Mr. Barit, I would like to ask you this question: 

You have got three increases in excise taxes here, in addition to the 
tax on gasoline. One increases the tax from 7 to 10 percent on pas- 
senger cars and motorcycles, and another is an increase in the tax on 
trucks from 5 to 8 percent, and another is an increase in the tax of 
automotive parts and accessories from 5 to 8 percent. 

Which of those would you say was the most objectionable? 

Mr. Barrr. Well, Senator, it is difficult to distinguish between 
them. They all represent an extreme burden and, I think, if I may 
suggest, with all humility, that that example illustrates as well as 
anything can, the extremely difficult situation that we have gotten into 
in this country from the standpoint of taxes. 

There is almost no phase of it that you can touch but that it dem- 
onstrates very forcibly the extreme burden of taxation that our people 
are laboring with. 

Senator Byrn. Of course, we are scraping the bottom of the barrel 
right now in all these taxes, we realize that. 

Mr. Barrr. Senator, we did that sometime back, and yet we 
have—— 

Senator Byrp. This is scraping it a little further, we are getting 
into the bone and muscle of the business, we know that. 

Mr. Barrr. Yes; and I think, as the result of that, we are bringing 
about a very serious situation. 

I know a question has been raised here this morning about the 
impact on the lower-income group concerning this general excise-tax 
plan. 

But, gentlemen, I think that it would be even more unfair to the 
people in the lower-income groups if through unwise taxation we 
weakened the economy and made it difficult for them to get jobs. 

Senator Byrn. You would regard any of these three as being equally 
objectionable ? 

Mr. Bartr. I think they are all about objectionable—— 
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Senator Byrp. In the same class, but are they more objectionable 
or less objectionable than the increase in the gasoline tax ¢ 

Mr. Barrr. Well, there again we have an extraordinarily high levy 
on gasoline and oil, and I feel that by going to a general levy we can 
perhaps relieve the situation in all of those cases, have 

Senator Byrn. A general levy is very difficult under this bill, as you 
know. It would take a long investigation, a long study, if we went 
into a general levy, and we would have to change drastically this 
present bill, that is, this excise part of it, I imagine. 

Mr. Barrr. I am sorry to hear that. I was not aware of it. 

Senator Byrp. Well, that is just my personal opinion. I may be 
wrong about it, but a general levy would certainly drastically change 
the whole tax structure of this bill as applied to excise taxes. It was 
not adopted by the House, and, therefore, this committee would have 
to go into long hearings on it. 

Mr. Barrr. Of course, you may feel that through my ignorance I 
speak freely, but I feel so strongly about this particular situation with 
regard to these taxes that I would say that a delay in the tax bill would 
be warranted if it would result in a lessening of the levies on these 
individual items that we speak of. 

Senator Kerr. I would like to ask Mr. Stam: Was that considered 
by the House, the general levy ¢ 

Mr. Sram. No; the House did not go into the general levy. 

Senator Byrp. What would be the revenue, Mr. Stam, from a gen- 
eral levy of 5-percent excise taxes ? 

Senator Kerr. Manufacturers’ excise tax, other than food, Mr. 
Chairman ? 

Senator Byrp. Other than food, what would be the exemption ? 

Mr. Stam. Of course, I say it would all depend on what exemp- 
tions you had. 

Senator Byrn. Take it completely first, without any exemptions. 

Senator Martin. Take it straight across the board. 

Mr. Sram. Well, I do not think that you would get, for instance, 
on a 10 percent levy, much over 6 or 7 billion dollars out of it. I mean 
that is just a rough guess, the way things are running. 

Senator Brrp. The plan as I understand it, is to limit it to 5 percent; 
in other words, it would be a reduction in certain excise taxes, is that 
correct ? 

Mr. Barrr. Yes; I visualize that. 

Senator Byrp. What would be the effect to the Treasury, Mr. Stam, 
if we had a 5 percent over-the-board, across-the-board excise tax, and 
reduced those excise taxes that are above 5 percent? That is what 
you are discussing, is it not ? 

Mr. Barrr. Yes, seeking a reduction in the present levies. 

Senator Byrp. To make them all 5 percent. 

Mr. Barrr. I did not hit upon the exact figure, Senator, I was hope- 
ful that it might result in even a greater reduction than that, but if 
it is 5 percent, it would help that much. 

Senaor Byrp. Could you give the committee some rough idea, if 
that plan should be adopted, what would be the effect of the plan, 
Mr. Stam? 

Mr. Sram. I do not believe I could give it to you right now, but it 
certainly would be some reduction in that figure I gave you. Of course, 
I might say on this point that Canada, for example, levies a general 
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sales tax and, in addition to that, they have selective excise taxes at 
much higher rates on certain articles, but those articles that are sub- 
ject to the excise-tax rate in Canada, also bear the sales tax so that 
when you are figuring the total tax burden on those particular articles, 
you have to add to your selective excise tax your general sales-tax rate, 
so that some of those articles are taxed pretty “heavily. 

Mr. Barrr. May I point out, Mr. Stam, that the Canadian situation 
is hardly analagous to our own, as we are a producing nation to a 
— greater extent than they are, and we have something of extrordi- 

ary importance to protect. 

We have to protect the jobs of people, and unless we can handle our 
taxation so that the people can afford to buy the articles we produce, 
it is going to mean a reduction in produc tion; that is, we have to pro- 
tect trade to a much greater extent than Canada does. 

Trade, as you know, is a very sensitive element of prosperity. It is 
easily discouraged. You can discourage it by overburdening selling 
prices, and T think, if I may be permitted to say so, that is the one 
“must” before us today. We must protect the economy of this Nation 
because we have a tremendous program. It requires enormous sums 
of money. 

I know of no way, no safe way, of getting that money except through 
the creation of new wealth, and if we do not protect that, and go 
ahead willy-nilly, and do not recognize the importance of productivity. 
I see no hope for us, gentlemen. 

I think there is another point to remember in that connection, and 
that is, that even though people are willing to buy—let us assume 
that we do have lower taxes, and that people : are willing to buy—you 
still cannot have production, you cannot have that creation of wealth, 
unless the producers who are required to establish the productive facili- 
ties see a reasonable business risk in so doing. 

Now, I think that is the nub of our problem, I think there is a 
wealth of meaning in that, and something that we should study, so 
that I think our situation is far different from that of Canada. 

I do not know of any country that is quite analagous to the situation 
in this country. 

Senator Byrp. Let me ask you about this excise tax now. As I 
understand it, what you mean by a general excise tax is a manufac- 
turers’ sales tax equivalent to that. ‘In other words, it is a tax on a 
product to be sold at the manufacturing level. It is not a sales tax, a 
retail sales tax, in that sense. 

Mr. Barrr. No; it is a general manufacturers’ tax levy, eliminating 
food and shelter for the purpose of protecting the very low income 
people. 

Senator Byrp. You would ehiminat » all building materials from it? 

Mr. Barrr. Not necessarily. I was thinking of rents more than 
I was—— 

Senator Byrp. That is shelter. 

Mr. Barrr. Building materials. 

Senator Kerr. The manufacturers’ excise tax vould not cover rents. 
I think if you exclude—— 

Mr. Barrr. I mentioned 


Senator Kerr. I think if you excluded food, you would accomplish 
what you had in mind. 
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Mr. Barrr. Yes. I mentioned shelter, Senator, more to point out 
that the two things that represent the great bulk of the purchases 
of the very low income people, whom we should always keep in mind, 
are food and shelter. 

Senator Kerr. Food and rent. 

Mr. Barrr. Yes, food and rent. And if they are taken care of -—— 

Senator Byrp. You mean by that there would not be an excise tax 
on those products that went into building? 

Senator Kerr. No. 

Mr. Barir. That is not what I mean. 

Senator Martry. You could make an exception there, Mr. Chair 
man, where it is individually owned homes; but if you get into apart- 
ment houses and things of that kind, you get into a lot of trouble; 
but if it would be individually owned homes which we should en- 
courage in America—we are getting a little away from that. 

Mr. Barrr. Senator, I did not get as far as that. I am aware of 
the point that Mr. Stam made that you should not exempt too much 
or it will defeat its purpose. 

I feel that anyone who can purchase a home is somewhere beyonc 
the class of very low-income people, whom I think we must always 
protect. 

Senator Marri. But we have had in America very low-income 
bracket people who have owned their own homes, and that has been 
one of the things that make up the greatness of the American econ 
omy and the strength of American citizenship. 

For ex xample, in the city of Philadelphia, 50 years ago, we prided 
ourselves in the fact that 90 percent of the people owned their own 
homes, or had title to them. There might have been some indebt 
edness against them but they prided themselves on owning their prop 
erties, and that was the strength of that great city. 

Mr. Barrr. I certainly subscribe to that, Senator. 

May I again point out that that distinguishing statement of yours 
indicates how serious the situation is. You can scarcely turn in any 
direction—I will say you cannot turn in any direction—without fee}- 
ing the weight of this terrible situation that we face. 

That must be taxed, important as it is. The only exemption you 
can make is the very low-income fellow who could not think of buy- 
ing a house. He is just able to buy food and shelter, and you should 
not make that too difficult for him. 

Senator Martin. Of course, you could go to making exemptions in 
this kind of thing, and we will get into very serious trouble, because 
there will be, just like here this morning, no fellow who wants his own 
things taxed. We are all human 

Mr. Barr. It depends on whose ox is being gored. 

Well, suppose I eliminate shelter, which is somewhat difficult to 
understand, and controversial, and simply say food, because as the 
Chairman pointed out 

Senator Marrin. Yes. 

Mr. Barrr. Rents ure not taxed under a manufacturers’ excise tax, 
so we get down to food as the only exemption. 

Senator Byro. Your idea is that everything that is manufactured 


excepting food would be taxed ? 
Mr. Barir. Yes, sir. 
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Senator Byrrp. And that it would only be taxed after it was a fin- 
ished product ? 

Mr. Bartr. Yes. 

Senator Byrp. Suppose a man would cut timber and, say, sell that 
timber? Would that be taxed or not ! 

Mr. Barrr. No, just manufactured end products. 

Senator Byrp. It would have to be a manufactured product ? 

Mr. Barrr. Finished product. 

Senator Byrp. I see. 

Senator Martin. As I understand, the sheets of steel and so on 
that you put in the automobile, they are not to be taxed until they 
are to be—until they are put into the finished product. 

Mr. Barrr. And then it will be taxed because it goes to make up 
and swell the selling price, which carries the excise tax. You have a 
double taxation if you do the opposite. 

Senator Marri. Yes. 

Senator Byrp. Raw materials, so to speak, would not be taxed? 

Mr. Barrr. Not until it becomes a finished product. 

Senator Brrp. Not until it becomes a finished product, such as a fin- 
ished automobile. Of course, there would be some difficulty, because 
some parts are not completely finished. They would be partially 
finished ¢ 

Mr. Barrr. But at some point or other, Senator, if we are interested 
in them, they find their way into.a finished product, and then they are 
taxed, because they go to make up the total selling price which deter- 
mines the amount of tax. 

Senator Byrp. Senator Kerr, do you have a question ? 

Senator Kerr. No, Mr. Chairman. 

Mr. Sram. That is what we have now, Mr. Chairman. We have 
these sales for further manufacture under the present system that 
we have, where we have these manufacturers’ excise taxes, where an 
article is going to be manufactured into a finished product—it is not 
taxed today. 

Senator Martin. Yes. 

Mr. Stam. And I suppose that would carry out the same principle. 

Mr. Barrr. You could not have double taxation. I do not think 
you would want it. 

Senator Byrn. Mr. Stam, if such a tax should be substituted for 
excise taxes in this bill, what difference would it make in the revenue 
up-or down by leveling them off 5 percent—that is what you mean, 
is to level all excise taxes to 5 percent. Do you mean that on liquor, 
too? 

Mr. Barrr. Liquor and tobacco have always been put in a sep- 
arate category. 

Senator Byrp. You would have to exempt those, too? 

Mr. Barrr. I suppose you would retain the present levies on those 
articles. 

Senator Wiiu1aMs. I think the Secretary of the Treasury testified 
that for each 1 percent, it would account for a billion dollars, minus 
food and from that amount you would have to subtract those taxes 
which we are now getting. 

Senator Byrn. All right, Mr. Barit, thank you very much, sir. 

Mr. Barrr. Thank you for listening to me so patiently. 

(The prepared statement of A. E. Barit previously referred to 
follows :) 
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Wl 
ere 


STATEMENT OF A. E. BArit, PRESIDENT, Hupson Moror Car Co., AND CHAIRMAN, 
TAXATION COMMITTEE, AUTOMOBILE MANUFACTURERS ASSOCLATION 


INDUSTRY DISTURBED BY WIDENED INEQUITIES 





The automobile industry is profoundly disturbed by some of the glaring in- 
equities of the pending revenue bill as adopted by the House. It is particularly 
disturbed because that bill widens instead of equalizing existing excise taxation 
discriminations among goods which compete for the consumers’ favor. 

Our industry—and I’m sure you know we have 912,000 employees and 45,000 
dealers—is perfectly willing to pay its fair share of any taxes that may be 
necessary, after nondefense and nonessential Government expenditures are cut 
to minimum levels, to meet the higher governmental costs resulting from the 
defense effort. 

Our “fair share,” it seems to us in the automobile industry, should be defined 
as the result of the application of a uniform excise-tax rate to all manufactured 
end products except food and shelter. We think further that such taxes should 
be levied only for the period of the emergency and that they should carry an 
automatic termination clause. 

As producers of automobiles and as American citizens we would fail in our 
duty if we did not call your attention to the tremendous burden of taxation 
already imposed upon automotive products. At the present time, with the excise- 
tax rate on passenger cars 7 percent, the total tax burden amounts to 29 percent 
of the total price of the automobile. Taxes of all kinds, Federal, State, and local, 
amount to $584 of the $2,000 total price of a typical new lower-priced car. 
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In view of the tremendous burden of over-all taxation now being carried by 
our people, the matter of public preference as to method of taxation becomes 
more than usually important. 

Consequently we desire to register our belief that the majority of people 
would prefer the general excise tax (except on foods and shelter) to the present 
method of applying excise taxes only to a selected list of articles. 

The reason for our belief is that the general excise-tax plan would tend to 
minimize the tax on each individual article and to thus avoid a prohibitively 
high tax on any particular item. 

Few things could irritate a taxpayer more than to learn that the very thing 
he wants to purchase carries a disproportionate excise levy—perhaps beyond 
his ability to pay. We are sure he would much rather we spread the total excise 
take over all articles so that it would not put any particular article beyond his 
reach. He could then choose between the various articles he might like to buy. 

As you probably know, there are 40,000,000 people in this country who are 
interested in what happens to the price of automobiles—there are that many 
cars now registered. 
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AUTOMOBILES AN ESSENTIAL IN WAR AS IN PEACE 





This tax burden becomes doubly important when you consider the essentiality 
of motor vehicles. Surveys repeatedly have shown that more than half of 
all passenger car mileage is necessary, with 77 percent of all trips connected 
with earning a living or other economic activity, and with 95 percent of the 
Nation’s 40,000,000 passenger Cars used wholly or partly for essential purposes. 
This is one small facet of the story of the essentiality of the passenger ear, 
contained in the document Automobiles and National Defense which we offer 
as part of our brief. 

Few persons realize that motortrucks carry three times as much freight as 
the combined total hauled by all other forms of transportation. This is one of 
the interesting facts contained in the document Motor Trucks and National 
Defense which we also offer as part of our brief.’ 

Thus these taxes on automotive products represents a levy on instrumentalities 
clearly essential to the economic life of the people, clearly essential to the 
economy in war as well as in peace. 

Further, in the case of the tax on replacement parts, which the House bill 
would raise to 8 percent from 5 percent, the excise is a tax on misfortune 
Today’s average car is nearly 8 years old, against a prewar average of 5.5 years 


1 On file with the committee. 
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When you remember that most old cars are owned by people in lower-income 
groups, the inequity of this tax becomes apparent. 


CONGRESSIONAL COMMITTEES AGREE AUTO TAXES UNFAIR 


Our statement of willingness to pay our fair share of Federal taxes does not 
in any way change our position on the already existing high rates of excise 
taxes on automotive products. These taxes, when first imposed and again when 
they were increased, were labeled in official congressional reports to be unfair, 
discriminatory, and regressive. Your committee, as well as the counterpart 
committee of the House, accepted them reluctantly as “temporary” or emergency 
measures to meet then-current needs for revenue. 

In our appearance earlier this year before the House Ways and Means Com- 
mittee, no mention was made of the effect on the Nation’s 8,600,000 truck owners 
of the proposed increases in automotive excises, for the reason that no proposal 
existed at that time for increasing the Federal tax on trucks. 

In view of the intent of the House to increase truck excise taxes by 60 percent, 
or to 8 percent from 5 percent, we believe your committee should consider the 
following facts: 

1. Recognizing that motortrucks are essential in the defense production, the 
Defense Production Administration has authorized almost maximum truck 
production. 

2. As pointed out in the booklet Motor Trucks and National Defense, ap- 
pended,’ the Nation’s trucking services are essentially unlike the services of other 
freight haulers, and these services are necessary not only to defense production 
but also to the efficient operation of all other freight carriers. 

3. Most trucks are owned by individuals, or by small-business firms, so that 
discriminatory taxes on trucks are a direct burden on small operators. Farmers, 
for example, are the Nation’s largest class of truck owners; they have more 
than doubled their use of trucks in the last decade in their production and 
marketing operations. Approximately 3,000,000 trucks are used by farmers. 

4. No other vehicle for freight transportation, and no other tool of production 
oer marketing, bears any Federal excise tax. Since the truck must be classed 
with farm tractors, industrial machine tools and similar tools necessary to farm 


and factory production for military and vital civilian purposes, a special tax on 
trucks appears justified only under a general manufacturers’ excise levy for 
emergency revenue. 


OPPOSITION TO DISCRIMINATION HAS BEEN CONSISTENT 


In previous appearances before, and statements filed with, the Senate and 
House committees engaged in writing tax legislation, we have repeatedly op- 
posed the existing structure of automotive excise taxes, for the reasons that 

. They impede commerce by increasing the cost of moving goods and people; 

2. They are an increasing threat to production and employment in the motor 
vehicle industry and in supplying industries ; 

They are taxes that affect lower-income groups relatively more than 
other income groups ; 

4. They are discriminatory, since they are not imposed on competitive forms 
of transportation, on other goods which compete with motor vehicle sales, 
or on other productive equipment ; 

They are unfair, as they place a relatively greater tax load on farmers, 
small town people and others who necessarily depend mainly or solely 
on automotive transportation ; and 

6. They are an extreme example of multiple taxation. 

These obviously are sound reasons for opposing the existing automotive ex- 
cises. The automotive industry in this emergency period nevertheless is not 
opposing excise taxes as such—provided the new schedule of excise taxes elimi- 
nates the present inequities‘and discriminations and provided that the emergency 
rates will be terminated automatically with the end of the emergency. 

By ending these taxes with the end of the emergency, purchasing power 
would be increased, demand for consumer goods would be increased, production 
and employment would be increased and a solid base would be provided for a 
strong postemergency economy. 


' On file with the committee. 
&6141—51—pt. 3-29 
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HOW AUTOMOBILES GENERATE ECONOMIC ACTIVITY AND TAXES 


The automobile industry is particularly conscious of its actual and potential 
impact on commerce and industry generally, as one of every seven persons nor- 
mally employed in the United States earns his living from the production, dis- 
tribution, service, or use of the passenger car, truck, and bus. 

The economic activity thus generated in turn stimulates the whole economy 
and has an incaleulably important effect upon the profitable employment of the 
funds and services of all citizens with money or skills to employ. 

It seems clear that excessive taxation on passenger cars and trucks, busses, 
replacement parts, tires and tubes, gasoline and oil not only weakens the mo- 
bility of the people, which is one of the basic advantages we have over most 
other of the world’s people, but it also tends to defeat its purpose. This is 
because it tends to limit the use of an instrumentality which in itself generates 
activities which create income and thus provide wider sources for tax revenue. 

Despite our willingness to support a general manufacturers’ excise tax for the 
emergency period, the automobile industry wants the record to be clear that it 
continues to oppose the discriminations and inequities of the present excise taxes. 
The arguments we have advanced for repeal of the existing “emergency” and 
“temporary” taxes on cars and trucks, on repair parts and accessories, on tires 
and tubes, and on gasoline and oil have never been successfully challenged. We 
believe they are beyond challenge. 


Senator Byrp. Mr. McPherson. 


STATEMENT OF L. D. McPHERSON, WASHINGTON, D. C. 


Mr. McPuerson. Mr. Chairman and members of the committee, I 
would like to expedite this. This will take 3 minutes. 

This is a supplemental statement before the Senate Finance Com- 
mittee on the trailer-coach tax that was testified about here this morn- 
ing. 

I offer a prcerrs statement printed in seven pages as exhibit K 
of this supplement. The document clerk has that prepared statement. 
: offer exhibits L, and M, and N, which the document clerk has. 

I offer copies of the report of the coordinating committee for a 
national plumbing code, 1951, Domestic Commerce Series No. 28, 
issued jointly by the United States Department of Commerce and 
the Housing and Home Finance Agency. 

Exhibit L of this booklet includes pages 111 to 118, inclusive; and 
is Appendix TC, Trailer Coach Plumbing Standards; and exhibit 
M consists of pages 119 to 121, inclusive, which is Appendix TP, 
Trailer Park Plumbing Standards. 

a remainder of the booklet, exhibit N contains other parts of 
the National Plumbing Code. 

House trailers have this apparent official recognition as sanitary 
dwelling units through recent competent sanitary research therein. 

The families owning and/or occupying such house trailers through- 
out the year as their permanent dwellings are the real and principal 
parties interested in repeal of this 7-percent tax, having been in the 
position of absorbing its payment in its being passed on to them from 
the manufacturer. 

Some 290,000 house trailers are reported as occupied by families 
as their dwellings throughout the year by the 1950 United States cen- 
sus as of April 1950. 

Of those, 267,000 are owners or purchasers, and the others are 
tenants. 

The history of the enactment of this tax appears on pages 2 and 3 
of exhibit K which is before you. 
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Did the Congress mean to single out these house trailers as the 
only dwelling units of the many classes and cause to be subjected to 
the payment of such excise tax? 

From this history, the relative ability to pay and the typical court 
decisions in such cases, as recited on pages 5 and 6 of exhibit K, this 
tax seems vulnerable. 

In the interests of the Members of the Congress who might have 
participated in its enactment in 1941, or those who might now be- 
come responsible for continuing this tax, 1 hope they will consider 
freeing themselves of any intention so to tax. 

I thank you, gentlemen. 

(The prepared statement referred to (exhibit K) and exhibits are 
as follows :) 

Exuipit K 


STATEMENT OF L. D. McPHERSON 


I appreciate the privilege to appear to present the results of my considerable 
research since 1947 in health and sanitation laws and ordinances and scientific 
literature relating thereto, especially as affecting trailer dwellers. 

This will be the briefest summary I can make of the material facts relating 
to the history of the 7 percent of the wholesale price of mobile housing collected 
as a Federal excise tax since October 1, 1941, pursuant to section 544, subsection 
(b), of the Internal Revenue Code (H. R. 5417), approved September 20, 1941. 

I cannot find that this matter has ever before been presented for review in any 
hearings or debates of a revenue act. 

I was engaged in the fall of 1948 by members of the American Society of Sani- 
tary Engineering, serving them on its newly formed committee to survey the stand 
ards of sanitation thought to be necessary by the society for recommendation in 
regulating living in house trailers and trailer parks or courts. 

Such standards are about ready to be prescribed, national in scope, for the 
first time, in two sections, one for trailer coaches, the other for trailer parks, by 
the coordinating committee for a National Plumbing Code sponsored by the 
United States Department of Commerce and the Housing and Home Finance 
Agency, as completed and approved in collaboration with and by some 38 special- 
ists and technicians, representative of all interested groups—as an advisory 
committee, or delegates to the coordinating committee—jointly cooperating for 
the past 2 years. 

An edition of 10,000 such codes is expected to start in circulation within about 
60 days. Some 200 cities and other organizations have already signiiied their 
intention to adopt such code. 

The scope of my survey or research, first herein mentioned, is indicated on the 
inner side of the flyleaf of a booklet containing 110 pages, published and copy- 
righted by me in 1949, entitled: “Regulation of: I. House Trailers and Their 
Locations; II. Plumbing in House Trailers, Trailer Parks, or Buildings Any- 
where for Any Use.” <A copy of that booklet is here offered in evident as exhibit A 
of this paper. 

Similar booklets of other legal and scientific sanitary research made by me 
soon thereafter are: Prevention of Water-Borne Diseases; Part I, Sewage, Its 
Treatment and Disposal; II, Water, Pollution and Purification—in 48 pages, 
here offered as exhibit B; and Some Provisions of the Statutes of the States 
Relating to Public Health and Sanitation, Including Plumbing. The reading of 
the latter, compiled in tabular form, requires a study of the inner side of the 
fivleaf thereof, in 67 pages, which is hereoffered as exhibit C. 

Pursuing further such sanitary research, I bought a rare complete set of all 
volumes of Proceedings (yearbooks) of the American Society of Sanitary Engi- 
neering, and its predecessor, the American Society of Inspectors of Plumbing 
and Sanitary Engineers, for its 45 annual conventions, 1906 to 1950, inclusive, and 
compiled therefrom a comprehensive index of the sanitary literature produced 
and preserved by the soeiety for 45 years through appearance of its members 
and other specialists serving on research committees as health laboratory tech- 
nicians, in sanitary institutions, and public-health offices. 
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The American Society of Sanitary Engineering, of which I am a member, asked 
me for the privilege of publishing this comprehensive index of all their literature 
as an appendix to its 1950 convention yearbook or proceedings, which will appear 
in their edition of some 3,000 volumes. This index makes available for the first 
time the wealth of this rare literature. 

I wish to make available to this committee all data I have gathered relat- 
ing to mobile housing. 

The effort I make before you is to help you bring into harmony the administra- 
tion of subsection (b), section 544 of Public Law 250 (H. R. 5417), chapter 412, 
Seventy-seventh Congress, first session, relating to the 7T-percent excise tax being 
collected on sale of mobile housing, house trailers, or trailer coaches with the 
Federal policy on public housing as manifested in the Resettlement Administra- 
tion of 1935 and 1936 and other contemporaneous Federal public housing agencies, 
the Public Housing Authority, created and implemented by the National Housing 
Act of 1987, Seventy-tifth Congress, first session (ch. 896, United States Statutes 
at Large, pt. 1 (1987) pp. S88—-889) and the Housing Act of 1949 (Pub. Law 171, 
ch. 338, Sist Cong., Ist sess., approved July 15, 1949) as to grants, contributions, 
and loans for public housing. 

I offer as exhibit D a release by the Bureau of Census from its 1950 decennial 
enumeration of population and housing, dated February 15, 1851. I was in 
strumental in getting Census to include homes maintained in automotive trailers. 
This census shows 290,000 such homes, meaning year-round occupancy thereof. 
This figure does not include other trailer coaches used for business, offices, sea- 
sonal or recreational, vacation, occupancy, nor trailers made in United States. 
and sold in export trade, without payment of said 7-percent excise tax, pursuant 
to reciprocal treaties with the countries into which export is made. 

I offer as exhibit E Public Law 250, chapter 412 (H. R. 5417), Seventy-seventh 
Congress, first session, Revenue Act of 1941, approved September 20, 1941, and 
specifically refer to said subsection (d), section 544, amending subsection (b), 
section 3405, of the Internal Revenue Code to read (p. 28): “(b) Other auto- 
mobile chassis and bodies for trailers or semitrailers suitable for use in connec- 
tion with passenger automobiles, and motorcycles (including in each case parts 
or accessories thereof sold on or in connection therewith or with the sale thereof), 
except tractors, 7 percent. A sale of an automobile, trailer, or semitrailer shall, 
for the purpose of this subsection, be considered to be a sale of the chassis and 
of the body.” 

I suggest an amendment to this subsection (b), section 544, Public Law 250, 
approved September 20, 1941, in substance, inserted after the words, “passenger 
automobiles,’ equivalent words “except trailer coaches, house trailers or mobile 
housing, which is hereby relieved from payment of such or any other rate of 
excise tax as referred to in said subsection (b), section 544.” 

The Commissioner of Internal Revenue may not resolve the doubt of legis- 
lative intent to tax against the sovereign and thereby lose public revenue when 
the courts exist to relieve taxpayers from illegal taxation. 

I have read the 324 pages of debates in Congress prior to enactment of H. R. 
5417 (Pub. Law. 250, ch. 412, 77th Cong., Ist sess., approved September 20, 1941, 
Revenue Act of 1941), examined the 1,592 pages printed of the hearings before 
the Senate Committee on Finance and the 1,846 pages of hearings before the 
House Ways and Means Committee. 

In none of these was found any mention of mobile housing, house trailers, or 
trailer coaches. 

A national revenue measure is necessarily an omnibus bill and largely gener- 
alizes, rather than classifies, objects or persons for taxation, unless strong re- 
monstrances were made by affected groups through hearings or otherwise. 

During the debates on this act a rule was applied depriving Members of the 
right of offering amendments on the floor. 

Among the items of comment in the debates pertinent to the excise tax, here 
complained of, was the following from Congressman West, of Texas: 

“Personally it appears to me that orderly procedure in the House should 
require a point of order to lie against any item in a tax bill when it is brought 
to the attention of the House membership that such item is reported without 
hearings having been held thereon”; and by Senator Clark, of Missouri: “I defy 
anyone * * * to take this bill and run right through it and tell what every- 
thing init means, * * * because it it a patchwork system.” 

The house-trailer industry and the house-trailer dwellers at the time this 
tax Was imposed on them were so relatively few and so unorganized that no 
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representation for either appeared during the consideration of passage of this 
Revenue Act for 1941. 

Under the application of said subsection (b) in collecting the 7 percent excise 
tax on trailer-coach housing for nearly 10 years many of the some three-fourths 
million trailer dwellers are becoming familiar with having paid this excise 
tax on their small homes and are becoming resentful of the discrimination they 
suffer under it. 

I refer to National Housing Act of 1937, Seventy-fifth Congress, first session 
(ch. 896, U. S. Statutes at Large, pt. I, pp. 888-899) for elimination of slums 
and in aid of families of low income and creating a United States Housing 
Authority. 

This act provided loans of 90 percent of cost of dwelling units, authorized 
the Authority to contract to contribute toward operation of the public housing 
projects for as long as 60 years “from any money in the United States Treasury 
not otherwise appropriated”; authorized capital grants of 25 percent of the 
slum clearance or low-rental housing development or acquisition costs: author- 
ized capital grants of $20,000,000, $10,000,000 of which was payable in each of 
the fiscal years 1938 and 1939; specifically appropriated other funds, $5,000,- 
ooo * * * and for the fiscal years 1988 and 1939, $7,500,000 each or a total 
of $20,000,000 ; and appropriated as of June 30, 1938, $26,000,000 or a grand total 
of $66,000,000; limited the costs of dwelling units to $4,000 or $1,000 to $1,250 
per room for families, authorized a capital stock for the Authority of $1,000,000 
to be subscribed for by the United States and authorized issuance by the Au- 
thority for the fiscal years 1938 and 1939 obligations in the amount of $100,000,000 
and $200,000,000 respectively. 

I offer as exhibit F Public Law 171, chapter 358, Eighty-first Congress, first 
session, Housing Act of 1949 (H. R. 4009; S. 1070), approved July 15, 1949. 

Pursuant to the provisions of this act, Federal aids, capital grants, loans, 
and annual contributions, the latter extending long into the future, are made to 
assist local housing authorities in slum clearance and maintaining low-rent 
public housing. 

Under this act local housing authorities have been organized to avail them 
selves of the privileges of the act to the number of some 600 

Such local authorities, 216 in number, contracted with the Bureau of Census 
in its decennial enumeration of 1950 for early report of houses defined by the 
Public Housing Administrator as substandard or dilapidated dwelling units. 

I summarized these two latter classes as they appeared in the first 46 reports 
for as many local housing authorities and found about 574,000 reported as sub- 
standard. Of these about an average of 30 percent were reported as dilapidated. 

I here offer as exhibit G 200 of these 216 apparent applicants for benefits 
under this act, being mainly local housing authorities organized since its passage. 
An estimate has been made that approximately 1,565,000 such substandard 
dwelling units, including the dilapidated units, are contained in this 216 loeal 
housing authorities reports from Bureau of Census. Surveys being made by 
others for local housing authorities are estimated to raise the number to 
about 400. 

Other communities considering and yet eligible for applying for benefits to 
local groups under this act may raise the total to share under the act to 600 
communities or groups. 

A provision of this act restricts the number of dwelling units to be aided by 
it at “not to exceed 810,000" the beginning of construction being authorized by 
the act for that many, financed by aids by fiscal years in amounts as follows: 
$135,000,000 per year for each of the years 1949 to 1954, inclusive, “not over 
$200,000,000 to be expended in any one fiscal year.” Obviously the 600 potential 
applicants to share under this act contain more than 810,000 dilapidated dwelling 
units, 

Under section 513 of the act, capital grants are authorized to pay interest on 
borrowing by fiscal years: 

1949 Fb | eam” OK af. : ; _ $2. 000. 000 
1950 aa ot ‘ 5. 000. 000 
1951_ 6 ¢ bal eg bite §. 000. 000 
1952_- SES ae beds sae 10. 000. 000 


Total__- 25. 000. 000 
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Under section 305 of the act authority is given to contract to make annual con- 
tributions by fiscal years: 


RR chcte tells encdiks ha ath tic binemiaihihe eee te ee Oe oe Le et hag | See Et $85, 000, 000 
Ns Rae Si a en PE oe Tee cbt ad acer gee) «A MO 
a a eee ee ON ne ea _-- 55, 000, 000 
ORE LS MS ES TR rE ES a ie bd ON ta aa 55, O00, OOK 
pa tecnttncinesiy indi ebaleijenpeernaiananbiiendiiing a a ee Ba 0 nt 58, 000, 000 

se ee ek te ee ee SLE Oat ya <i ea erntnen BOS, OOO, 600 


pe 


plus $55,000,000 contingent allocation any time 10 percent of the total to be al- 
lotted to farm area. 


Under section 512 contributions are authorized by fiscal years: 


Rael ne a ae ME Ce Et I te ae $500, 000 
TR i hae EE te Pesto ee a - Pea. thee 1, 500, 000 
a SR) oe eee a ag Be RES alee RS, 2 Rs 2, 000, 000 
i eet nn eh I RE a ee ee Rn es) eS ert 2, 500, 000 


Nieto A cecietsal aod ctuaeencteimiana. Seadbitie a adds obese Sete od ote cease 5, 500, 000 


Under section 511 of this act “For housing and buildings of ‘potentially ade- 
quate farms’ ” loans for fiscal years: 


en Me nara ed Leek re i dy + sipteck tolitmkslasbitinne cece . ae, O00 
I igs de iecseed gae tee ede eee ised a ee a 75, 000, 000 
1951 


cuidate 75, 000, 000 
Ss cekailonalide coheed oats eden dareentlign tecnunabsaibaiaio 100, 000, 000 


IID salen Henig tenn abictat en een esate ng ances oaued plein tiammatioks 300, 000, 000 


Evidence introduced at the hearings before the House Committee on Banking 
and Currency on H. R,. 1272, Eighty-second Congress, first session, on defense 
housing and community facilities was that 38 percent of the 1950 peak year of 
production of dwelling units, amounting to more than 1,100,000 such units were 
financed by direct Federal funds appropriated or federally insured housing loans. 
Among these was between 135,000 and 200,000 units provided for construction 
in any one fiscal year. 

Under section 303, subsection 15 (5), page 13 (exhibit F) is a recital of cost 
limits for construction of low-rent public housing, from $1,750 to $2,500 per room 
therein, unfurnished, or practically as high per room as the full cost of a modernly 
equipped and relatively luxuriously furnished trailercoach, having full comple- 
ment of all modern sanitary plumbing fixtures. 

I offer as exhibit H, series HC-1: 1950 United States Census of Housing, Pre 
liminary Counts, and as exhibit I, series PC-2: 1950 Census of Population, 
Preliminary Counts. 

The PC-2 and HC~1 series shows the change in numbers of dwelling units 
and of population State by State, county by county, and city by city is that, despite 
the tremendous increase in population, particularly the very rapid rise in birth 
rate from 1940-50, and the rationing of materials for dwelling-unit construction 
in the first half of the decennial period that dwelling units had been produced, 
mostly in the last half of the decennial period, approximately twice as fast as the 
birth rate throughout the whole 10 years. 

Reverting to page 4 as to provisions of Housing Act of 1949 omitted, references 
to section 108 thereof authorizes capital grants for sluin clearance and redevelop- 
ment by fiscal years: 1949 to 1953, inclusive, $100,000,000 per year, plus a con- 
tingent grant of $100,000,000: total, $600,000,000. 

Under subsection (e), section 10, said act provides loans, by fiscal years: 
1949, $25,000,000 ; 1950, $225,000,000 ; 1951, $250,000,000 ; 1952, $250,000,000 ; 1953, 
$250,000,000 ; total, $1,000,000,000. 

This Housing Act of 1949 provides dwelling units costing, unfurnished, three 
or more times as much as the trailer dwellers enjoy while paying this 7 percent 
excise tax on his own mobile housing toward providing the more expensive 
housing for families of no lower income than his own, resulting in a double 
discrimination against the trailer dweller. 

These trailer dwellers have not, and do not ask more of their Government 
than to be given the chance due them to be free of Federal excise tax in providing 
their own safe, sanitary, and economical homes within their ability to do so. 








| 
I 


ne a 


sian ceil aa aid 


hada Be 





a, elites £ 





4 


dai abated 


Al ake 


Sieh: 


a LR Sarl 


Si le eat Ra DE LEP SBA Bt xa go 





el 
su 
ju 


m 


2c 


Ww 
a 
w 
i 





‘on 


O00) 
O00) 
DOD 
OOK 

(HM) 


WH) 
al- 


wn) 
JOO 
DOO 
OO 


WO 


1e- 


100 
100 
OO 
10) 


O00 


hg 
ise 

of 
re 
os. 
on 


ym 
Ly 
le. 


th 
nN 
d, 


he 


pe 
nt 
re 


le 


nt 


I HOR ane TK eh Sioa 


8 a I aA TER ose Reis et 


wb Rnd P as 


CLPROBIE ES 


tien 


ep SK Be rai gu 


A es. 


Mai erties: 


REVENUE ACT OF 1951 2041 


This mode of housing assures a home free of debt within about 7 to 9 years 
as against a 40-year period provided for in the Housing Act of 1949. 

Redefining a house trailer as an automobile accessory for taxation violates 
sound legal principles of classification in that a house trailer partakes of no 
primary characteristic or function of an automobile, whose only service to it is 
to tow it from the place it is made to a more or less permanent place of use. 
If it was a load of hay so towed, it would still be hay and of no different charac- 
teristie or function. 

A house trailer has much distinction in function and little in common with a 
freight or express trailer. The freight or express trailer has to remain con- 
stantly moving on the highway to gain earnings as to leave no comparison of 
the governmental services it enjoys with a house trailer, and is almost constantly 
connected to the automobile serving it. House trailers while being towed are 
most often out of the use for which they are designed. 

Excerpt decisions of the State and Federal courts of last resort rendered from 
1936 to 1946 follow: 

“Under constitutional provisions that ‘all taxes’ shall be uniform on the same 
class of subjects of the words ‘all taxes’ include property tax, inheritance tax, 
succession tax, and all kinds of taxes, the subjects of which are susceptible of 
just and proper classification. 

“Statutes including those providing for general and excise taxes, to be valid, 
must operate equally upon all persons of the same class” (6 A. 2d, 826. 59 N. E. 
2d, 924). 

“Uniformity of taxation’ means equality of tax burden and a tax to be 
uniform must operate alike on the classes of things or property subject to it’ 
(33 A. 2d 329). “* * * Means all property of the same class must be taxed 
alike” (14S. E. 2d 395). 

“In classifying persons for taxation an obligation on the part of the taxing 
power to make available some benefit to them must exist” (31 A., 2d 289, 320 
U. S. 741). 

“Legislature * * * should not act * * * without consideration of 
ability to pay or benefits of government received” (135 P., 2d 523). 

“* * * but classification must be based on differences furnishing a reason- 
able ground for distinction and not so wanting in substance as to permit one 
class to escape burden imposed on another class under substantially similar 
conditions” (15 N. W. 2d, 598). 

“A tax measure, to be valid, must lay its burdens uniformly upon all those 
who come within a proper classification of persons to be subjected to its burden 
and such classification must have some reason for differentiation between those 
who are and who are not to be taxed and must be founded upon some natural, 
intrinsic, or constitutional distinction” (163 P. 2d 746). 

“Taxpayers may be treated differently if they are of different classes * * * 
if it acts uniformily upon the whole of any single class of individuals or objects, 
and the classification is founded upon some natural, intrinsic, or constitutional 
distinction” (119 P. 2d, 197, 161 P. 2d, 244). 

“A tax becomes offensive to the principles of equality when some individuals 
of a class, fairly arranged, are selected to carry a burden not similarly operative 
on all of the class” (195 So. 222). 

“The use to which property is devoted, and its productivity constitute the 
measuring stick in determining its proper classification for taxation” (73 P. 
2d 209). 

“Test in determining whether classification within a tax statute may be upheld 
is, Does the classification rest upon a relative rational basis and is the tax 
uniform in respect to those similarly situated?” (308 U. 8. 516.) 

“To avoid unconstitutionality, a statute which applies only to those persons 
that fall within its specified path, must be reasonable and not arbitrary in 
classification, and must rest on some ground of difference having a fair and sub- 
stantial relation to the object of the legislation” (36 A. 2d 666). 

“The difference upon which a classification for tax purposes is made must be 
substantial’ (128 8. W. 2d 581). 

“The principle adopted by the legislature in classifying subjects for taxation 
must have reasonable justification” (165 S. W. 2d 682). 

“Classification of persons for taxation must be based on reasonable difference 
or distinctions which distinguish members of a class from those of another 
class in respects germane to some general and public purpose or object of the 
particular legislation” (271 N. W. 2d 68). 








2042 REVENUE ACT OF 1951 


“Classification as to subject matter is permissible, if there is a reasonable 
ground for making a distinction, that is, some substantial difference between 
the subjects classified and if the classification made bears a reasonable relation 
to the permitted end of government action” (12 N. W. 2d 625). 

“The legislature cannot arbitrarily fix the measure of a tax by a fiction, and 
there must always be some reason based on fact for imposing a particular tax 
on a particular class” (309 U. S. 530). 

“A discriminatory tax cannot be sustained against complaint if classification 
appears to be altogether illusory” (176 Md. 423) 

“Taxation which applies to a portion of a class and pene a portion is not uni- 
form and equal within the Federal Constitution” (13 A. 2d 763, 771). 

“A nonuniform distribution of taxes is violative of the constitutional provision 
requiring uniformity on the same class of subjects” (7 N. W. 2d 753). 

Sanitation for house trailer dwellers, within or without trailer parks has 
progressed under aggressive, scientific research from Anchorage, Alaska, to 
Miami, Fla., in Purdue University, Lafayette, Ind., in National Bureau of 
Standards, Washington, D. C., through tests in health laboratories operating 
under laboratory technicians of American Society of Sanitary Engineering until 
no type of housing can justify a claim of higher freedom from health hazards 
than a modernly equipped trailer coach. 


Senator Byrp. Our next witness is Mr. Granville S. Borden. 


STATEMENT OF GRANVILLE S. BORDEN, STANDARD OIL Cv. 


Mr. Borngen. My name is Granville S. Borden. My office is in the 
building of the Standard Oil Co., of C alifornia, 225 Bush Street, San 
Francisco, Calif., where I serve this company as an employee in their 
tax organization. 

I am elated at the privilege of being here, and I am very humble and 
profoundly grateful. 

Although I appear here on behalf of my employer and on my own 
behalf as a patriotic American citizen, the matters which I shall 
present relate to basic national legislative tax policy and are more 
specifically of profound importance to every corporate taxpayer which 
has the privilege of electing to file its returns of income as a member 
of a group of affiliated cor porations. 

First, 1 shall state my petition and then in the time remaining I shall 
state reasons why I believe you should grant my request. 

In the Excess Profits Tax Act of 1950, Congress granted relief or 
benefits to corporations which had unusual experiences in the base 
period such as accelerated growth, abnormalities, changes in products 
or services, increases in capacity for production or operation and de- 
pressed industries, during the base period. 

Congress was partic ularly lenient also to those corporations which 
had deficits in the base per iod by providing that “in no case shall the 
net income be less than zero”—in other words, all deficits in the base 
period are eliminated. 

On June 27, 1951, the Secretary prescribed the consolidated regula- 
tions pertaining to the Excess Profits Tax Act of 1950. Under the 
provisions of these regulations, qualified members of a consolidated 
group are effectively denied these benefits which Congress extended 
to every taxpayer. Under these regulations, if a member of a consoli- 
dated group elects to file its returns in consolidations, its deficits in 
the base period income even though under the Congressional man- 
date that “in no case shall the net income” of a “taxpayer” “be less 
than zero.” Under these regulations if a corporate member is qualified 
for growth or qualified for relief under any of the other rehef pro- 
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visions it loses its benefits unless all other members of the group which 
commenced business prior to January 2, 1946, can collectively qualify 
for the same relief. 

Thus the Secretary by regulations has imposed penalties or entrance 
fees in addition to the 2 percent penalty for the privilege of entering 
into consolidation, and these regulations may be said to have the force 
and effect of law. 

Senators, I came here to implore you to state whether or not Con- 
gress intended to impose these penalties in addition to the penalty of 

2 percent increase in the surtax rate for the privilege of filing con- 
soli ated returns. 

Senator Kerr. Right there, Mr. Borden, it is very clear in the statute 
that Congress did not intend to do that, is it not ? 

Mr. Borpen. That is our view, Senator. We feel very strongly 
about that, but the regulations are written so that—— 

Senator Kerr. I am not talking about the regulations. You have 
read the statutes, have you not? 

Mr. Borpen. Yes, sir. 

Senator Kerr. Can you find in there any language whereby Con- 
gress said that in addition to the 2 percent added tax to be paid by 
those filing the consolidated return, that if any of the units have a 
credit or a base under the provisions of this act, that the inclusion of 
that unit in a group filing the consolidated return will take that base 
or that credit away from them? 

Mr. Borpen. No, there was not a word about that to that effect, and 
contrary, it is our construction, by reason of the fact that the words 
“the taxpayer” are used in every passage where they extend these 
benefits, the word “taxpayer” is defined in the code as every person 
subject to a tax, and the word “person” defined in the code as includ- 
ing every corporation. 

Senator Kerr. Whether it is a part of the group filing the consoli- 
dated return, or not? 

Mr. Borpen. Yes, Senator. 

Senator Kerr. Is not the hook they use to string you on here the 
one that says that to have a consolid: ited return accepted, you thereby 
waive objection to regulations that may have been imposed upon you 
by the Treasury ? 

Mr. Borpen. Yes, sir; I am coming to that in my explanation. 

Senator Kerr. All right. 

Mr. Borpen. If it was not congressional intention to impose these 
additional penalties, then these corporate taxpayers should be 
informed by a simple clarifying sentence to supplement section 141 
(c) of the Internal Revenue Code. 

I have prepared such a proposed amendment, and I ask permission 
to insert it now in the record. 

Senator Byrp. Yes, sir. 

Mr. Borpen. Now, I have stated my petition, and during the few 
minutes of my remaining time, I shall state the reasons why I believe 
my petition should be granted. 

My reasons are based upon legal grounds, equitable grounds, and 
upon the grounds of sound legislative policy. 

First from a legal standpoint—I believe that the Secretary has 
trespassed beyond the boundaries of the authority which you dele- 
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gated to him; that he has prescribed regulations which contravene 
clear unambiguous provisions of the Excess Profits Tax Act. 

I do not claim that his utter disregard of corporate entities is not 
compatible with good tax policy provided the cost of admission to 
consolidation were reduced below the 2 percent penalty, but I do claim 
that Congress did not intend to deny these benefits and relief as an 
additional penalty to the 2 percent increase in surtax which is specifi- 
cally imposed. 

Time will not permit me to argue the legal points supporting my 
claim that the Secretary’s regulations contravene congressional intent, 
so now I ask permission to file a brief supplemental “statement which 
will incorporate these arguments. 

Mr. Chairman, may I submit that ? 

Senator Byrp. Yes. 

Mr. Borpen. Secondly, from an equitable standpoint—consider the 
current dilemma of these corporate taxpayers. Congress has pro- 
vided that each corporation must consent to the regulations as a 
condition to filing in consolidation. 

Congress has also provided that the taxes shall be determined, 
assessed, and collected in accordance with these regulations. Now, 
the regulations have been prescribed, and they appear to these cor- 
porations to be in derogation of the provisions of the statute. 

Corporation returns are due and installments of the taxes must be 
paid now. Currently there may be no remedy at law to test their 
validity. Under these circumstances, it seems to me that these cor- 
porate taxpayers are entitled to know through a clarifying amend- 
ment in the Revenue Act of 1951, by language that cannot be mis- 
construed, whether Congress intended to impose these additional pen- 
alties as a condition to the privilege of filing consolidated returns. 

Senator Kerr. Let me interrupt. 

As I understand your complaint, it is directed to the operation 
of the excess-profits tax. 

Mr. Borpren. To the computation of the tax under consolidation. 

Senator Kerr. You recognize that when a group of units file an 
income tax return, that with reference to their normal and their 
regular tax rates, the losses of one are offset. by the gains of another, 
and that they cannot escape—they must, under the normal and the 
surtax, bring about the consolidation and offset losses with gains? 

Mr. Borpen. That is right. 

Senator Kerr. But your problem is in connection with bases and 
credits for the computation of excess-profits taxes, and you take the 
position that where Congress has given that to a corporate identity, 
that that should not be lost by reason of the fact that it is one of a 
group that files a consolidated return. 

Mr. Borpen. Exactly, Senator. 

Senator Kerr. All right. 

Mr. Borpen. Now, one more point from the standpoint of equity: 
Let us assume that Congress intended that this question of penalties 
should be resolved through the Secretary’s regulations. Let us assume 
that the Secretary could select legally one of three roads: First, the 
antitaxpayer road, which would construe all points against the tax- 
payer ; secondly, the protaxpayer road, which would permit the excess- 
profits credit of each member to be determined upon a separate return 
basis; by that I mean they could select invested capital or base period, 
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whichever was the better, and so on; and third, a middle course under 
which no special penalties or special benefits would be extended to 
the taxpayer. 

I claim that the Secretary has followed the antitaxpayer road; 
that he should have followed the middle course, and I claim that 
our proposed amendment leads down that road. 

Finally, I urge you to clarify the law on the grounds of sound 
legislative policy. 

‘Obviously, if you adopt a clarifying amendment, you will eliminate 
the necessity of much potential ‘litigation. You will alleviate the 
congestion of tax cases in the United States Tax Court and in the 
Federal courts. 

Moreover, you will be acquiescing in part to the strong public 
demand which is rering at accelerating rates for clarification and 
simplification of our tax laws and regulations. 

From the enactment of the sixteenth amendment to date, there has 
been a most commendable attribute in the minds and in the hearts of 
our American people to self-assess themselves for the full amount of 
tax that they believe our Congress intended to impose upon them. 
The percentage of the revenue collected by self-assessment as com- 
pared with the amount collected by deficiency assessments, negligence 
or fraud penalties, is conclusive proof of the foregoing assertion. “This 
commendable spirit inducing self-assessment must not be impaired. 
Our taxes cannot be collected simply by investigations and a threat 
of penalties or incarceration. We must, as a condition to the preserva- 
tion of our national economy, preserve in the minds and in the hearts 
of our American people this patriotic spirit of honest dealing with 
its Government. 

Now, as the burden of taxation increases, the demand from our 
citizens for knowledge of the basis upon which they are being taxed 
and the formulas for the computation of their taxes become more 
voluminous and more vociferous. 

But, Senators, here is what is happening in America today. While 
the tax burden is being increased to maximum heights, the rules for 
its determination and computation become more complex and con- 
fusing. The ability to explain the “why” and the “how” become more 
and more difficult—and as a consequence, this commendable spirit is 
being impaired. If it takes too much concentration and study to un- 

ravel the complicated knots in our tax laws and regulations, many 
taxpayers may refuse to make the effort. 

I am sure you will agree with me that there is no tax law more 
confusing than the Excess Profits Tax Act of 1950. 

Senator Brrp. What about the proposed bill of 1951¢% Is that more 
or less confusing ? 

Mr. Borpen. The 1951 bill? 

Senator Byrrp. The one we are considering now. Is it more or less 
confusing than the one of 1950? 

Mr. Borpen. Well, I have not gone into the House bill too 
thoroughly, Senator. I know this has got me bewildered. I spent 
half of my life on consolidations and I cannot understand it. 

Senator Byrp. It is more confusing than the 1950 act. 

Mr. Borven. It is confusing not only to the taxpayers, but to the 
multitude of competent Bureau examining agents throughout the 
United States. This confusion engenders inefficient administration all 
to the detriment of the Federal revenue. 


























































2046 REVENUE ACT OF 1951 


Compared, however, to the Excess Profits Tax Act, the consolidated 
regulations are awful. I claim that no person of normal intelligence 
can understand them, and that this confusion has been engendered in 
a large measure by the desire of the authors of the regulation to impose 
these additional penalties on the privilege of filing consolidated 
returns, 

In conclusion, therefore, I urge you to be ever mindful of this public 
demand for simplification and clarity and, as one step in answer to 
such public petitions, adopt the clarifying amendment which I have 
proposed. I urge you to tell these corporate taxpayers what Congress 
had in mind. 

As a matter of fundamental justice, they are entitled to have their 
taxes imposed by the Congress and not by administrative decrees. 

Thank you, gentlemen, for the privilege of making this appearance, 
and for your courtesy in permitting me to appear. 

(The supplement to the statement of Granville S. Borden follows :) 


SUPPLEMENT TO STATEMENT OF GRANVILLE §S. BorRDEN 


This memorandum is submitted to supplement my statement before the Com- 
mittee on Finance on July 31, 1951, in support of an amendment to the Internal 
Revenue Code clarifying section 141 in cases where members of an affiliated 
group filing consolidated returns are entitled to the benefits of the so-called 
relief provision of the excess profits tax. 

Under the Excess Profits Tax of 1950, Congress provided special formulas for 
computing the excess-profits credit of average earnings companies in special cir- 
cumstances. Growing companies, deficit companies, companies with increased 
capacity or new products, new companies and certain depressed industry groups 
were allowed to increase their credit to what Congress regarded as a fair meas- 
ure of what normal profits should be. 

Congress also provided that certain groups of corporations could file consoli- 
dated returns on payment of a 2 percent additional tax for the privilege. The 
law also authorized the Secretary of the Treasury to prescribe such consolidated 
return regulations “as he may deem necessary in order that the tax liability of 
any affiliated group of corporations making a consolidated return and of each 
corporation in the group may be returned * * * in such manner as clearly 
to reflect the income-and-excess-profits-tax liability and the various factors nec- 
essary for the determination of such liability, and in order to prevent avoidance 
of such tax liability” (sec. 141 (b) 1. R. C.) As a condition of filing consolidated 
returns each corporation joining in the group must consent to the regulations 
prescribed by the Secretary. 

On June 27, 1951, the Secretary prescribed his regulations. These regulations, 
in my opinion, effectively deny the relief I believe Congress intended to give to 
the individual corporations joining in filing consolidated returns. They do this 
by requiring the whole consolidated group to qualify under the particular relief 
provision (Regs. 129). 

One of our subsidiary companies started the manufacture and sale of a new 
product, detergents, during the base period. It qualifies for relief under section 
435 (e) because of its increased sales of this new product. Its credit would be 
computed with the benefit of the formula contained therein. In a consolidated 
return one would think that its credit is its credit as computed under the ap- 
plicable provision of the statute. But thatis not the case. Under the Secretary’s 
regulations, if it chooses to file a consolidated return no account is given of 
its growth. Only when all the corporations taken together qualify by having 
new products may the growth formula be applied (Regs. 129, sec. 24.31 (b) 
(15) (ii) and sec. 24.31 (b) (16)). 

Let me cite another example. Another of our subsidiary companies, about 
January 1, 1946, entered the highly competitive field of retail marketing of 
petroleum products in a new territory. It naturally had losses during the 
development period in the base period. Now it is profitable. The company had 
so-called deficits during the base period. Under section 435 (d) of the code 
it is expressly provided that “in no case shall the excess profits net income of 
any month be less than zero.” From that one would think that in computing 
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its credit, zero is to be used rather than the minus figure of its loss. But no. 
The regulations (sec. 24.31 (a) (64)) provide: “The consolidated section 
433 (b) excess profits net income for any month shall be an amount equal to 
the excéss of the combined net income of the affiliated corporation for such 
month over the combined deficits in excess profits net income for such month 
determined under section 433 (c).” So, the result is that this company’s 
losses are counted in full and its part of the excess-profits credit is reduced and 
the consolidated excess-profits credit is reduced. It is only where the whole 
consolidated group has a deficit that the deficit is counted at zero under the 
regulations. 

May I remind you that under the World War IT excess-profits tax deficit (loss) 
years were subtracted from gain years to determine the average. In the 1950 
act that rule was expressly rejected, and both committee reports emphasize the 
change and point out that the provision is designed to reduce the need for spe- 
cific relief. (See 8S. Rept. No. 2679, Sist Cong., 2d sess., pp. 6 and 18.) 

I can point to similar illustrations involving all the various relief provisions 
relating to the computation of the credit in the excess-profits tax. I am certain 
that other corporations will find themselves faced with other aspects of this very 
problem. 

It is my belief that had the specific question to which my remarks are addressed 
been put to you gentlemen in the formulation of the Excess Profits Tax Act of 
1950 you would have amended it as I propose rather than the way the regula- 
tions provide. 

Let me put the question again. If a corporation is entitled to the benefits of 
growth on its own, shall it be deprived of those benefits in computing its credit 
when it joins in with others in filing a consolidated return? No reason of policy 
or administrative convenience requires a positive answer. Congress was, and 
I trust still is, trying to find what is a fair credit to measure what profits are 
excessive and should be taxed up to a rate of 72 percent in the case of consoli- 
dated return corporation. If a corporation meets the tests which Congress has 
determined qualify it for relief, is it any the less not entitled to relief if it files 
a consolidated return? It is submitted that the credit of the consolidated group 
attributable to that corporation is the amount of its own credit. That segment 
of the base-period earnings represented by the earnings of the subsidiary is 
entitled to be raised to a fair standard of earnings when brought into the earnings 
base of the atliliated group to measure excess profits. 

It is no answer to our problem to state that the benefits of the relief provi- 
sions are not allowed to the respective departments of a business operated as a 
single corporate entity—that when a consolidated return is filed the whole group 
elects to be treated the same as a Single corporation. It must be pointed out 
that the single corporate entity does no pay a 2-percent additional penalty, either. 
The real question is, What does Congress believe to be the right rule? The law 
gives a subsidiary of a corporation the same relief as its competitor across the 
street Similarly circumstanced. And since it does, should the fact that the sub 
sidiary files a consolidated return with its parent destroy that relief? We submit 
that it should not. The actual earnings of the subsidiary are just as inadequate 
a measure of the earnings during the base period, whether they are used as a 
measure of the earnings of the single corporation or as a part of the measure 
of the whole group of which it is a member. The fact that it may be either 
impractical or undesirable to grant relief to the departments of a single cor- 
porate taxpayer does not require its denial where it is both practical and just 
to grant it to the separate corporate entities on payment of the 2-percent fee for 
filing consolidated returns. 

The subject of consolidated returns is a complicated one. Congress has left 
to administrative determination the myriad details of how the computation should 
be made. The problem here is not a detail. It is a major question of policy 
which Congress must determine. Believing as I do that the interpretation placed 
upon the statute in the regulations does not properly reflect the intention of 
Congress, I believe that Congress should specifically legislate on the matter to 
correct that interpretation. 

We urge clarification now for the reason that the high tax rates compel a very 
difficult choice. That choice is to consent to the regulations, pay the tax and then 
seek to upset the regulations by litigation in the courts. At best, this is an 
expensive lengthy process involving uncertainty, hardship, and delay. It is 
highly desirable to avoid the confusion and litigation which will ensue over 
whether the position taken herein is the intention of Congress or whether the 
Treasury position carries out that intention. 
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I have proposed a simple nontechnical amendment which I submit for your 
consideration. It is almost self-explanatory (a bit unusual for an excess profits 
tax amendment). , 

Amend section 141 (c) (relating to consolidated returns) by adding the follow- 
ing new sentence: 

“For the purposes of the tax imposed by section 430 (the excess profits tax), if 
any member of the affiiated group is entitled to the benefits of section 435 (d) 
(deficits), 485 (e) (growth), 422 (abnormalities), 443 (change in products or 
services), 444 (increase in capacity), 445 (new corporation), or 446 (depressed 
industry subgroups), the amount included with respect to such member in 
the average base period net income of the affiliated group shall be the amount 
computed with respect to such member under whichever of such provisions is 
applicable to it.” This amendment is effective with respect to taxable years 
ending after June 30, 1950. 

The proposed amendment, I submit is right as a matter of policy. I also 
believe that such was the intention of Congress when the present excess profits 
tax was enacted. I earnestly urge its adoption. 


Senator Byrp. In lieu of appearance there will be inserted in the 
record a statement by the Southwestern Public Service Co., W. F. 
Stanley, vice president and secretary of the firm. 

(The document referred to follows :) 


SOUTHWESTERN PUBLIC SERVICE CoO., 
Dallas 1 Tew., July 26, 1951. 


CHAIRMAN AND MEMBERS OF SENATE FINANCE COMMITTEE, 
Senate Office Building, Washington, D. C. 
GENTLEMEN: This brief is submitted in behalf of Southwestern Public Service 
Co., an electrie utility operating in Texas, New Mexico, and Oklahoma with its 
executive office at Dallas, Tex. 


THE PROPOSED AMENDMENT 


Your committee is respectfully urged to consider incorporating in the pending 
Federal tax legislation an amendment to section 206 of the Internal Revenue Code 
to provide for the deductibility for the purpose of corporation normal tax and 
surtax of dividends paid by regulated public utilities (as now defined in said 
section) on the preferred stocks of such companies to the extent of 100 percent of 
the amount of the dividends so paid, such provision to apply to all preferred 
stocks of such companies now outstanding, as well as to preferred stocks which 
may be hereafter issued by such companies for the purpose of financing expansion 
or to refund indebtedness or other preferred stock. 


LEGISLATIVE HISTORY 


The present provisions of section 206 permit deduction for normal and surtax 
purposes of 31 percent of the amount of dividends paid by public utilities (as 
defined) on preferred stocks issued prior to October 1, 1942, and on preferred 
stocks issued to refund indebtedness or other preferred stock issued prior to such 
date. 

This deductibility of preferred stock dividends was originally incorporated in 
the code by the Revenue Act of 1942, at which time the permitted deduction was 
100 percent of such preferred stock dividends, but for surtax purposes only. In 
the Revenue Act adopted in September 1950, the deduction was made applicable 
both to normal and surtax, but the amount deductible was decreased from 100 
percent of such dividends to 31 percent thereof, the purpose of this change being 
apparently to make the deduction with respect to normal and surtax at the new 
rate equivalent in amount to the 100 percent deduction previously permitted for 
the purpose of the 14 percent surtax only. In the new revenue bill as passed 
by the House which provides for a combined normal and surtax rate of 52 percent, 
the deductible percentage of such dividends is reduced to 27 percent, this per- 
centage of the new rate again being equivalent to a 100 percent deduction of the 
original 14 percent surtax. 


NEED FOR FURTHER TAX RELIEF FOR THE ELECTRIC UTILITY INDUSTRY 
The electric utility industry as well as the other regulated utilities have 


received fair and reasonable treatment with respect to liability for excess-profits 
tax. Also the provision contained in the current House tax bill for the repeal of 
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the 3144 percent tax on sales of electric energy for residential and commercial 
purposes (in which repeal it is hoped your committee will concur) will also be 
beneficial to the electric utilities in offsetting at least a portion of the impact 
of the higher tax rates. 

However, the electric utility industry still sorely needs further relief from the 
impact of any increase in tax rates above the present 47 percent level, if it is to 
continue to finance the expansion of its facilities which is essential to the defense 
effort. 

Shortly before representatives of the Edison Electric Institute testified before 
the House Ways and Means Committee in November 1950, in the matter of 
excess profits tax, inquiry was made by the institute of all the electrie utility 
companies which were members, as to the relative impact on their earnings of 
the excess profits tax measure as originally presented by the Treasury Depart- 
ment, as against an increase in the normal and surtax rates to an aggregate of 
50 percent. The majority of the responses indicated that a 50-percent rate 
would reduce earnings further than the relatively drastic provisions of the 
excess profits tax proposal made by the Treasury Department. 

The figures for 1950 now show that the electric utility industry was able, 
by virtue of new business from the defense effort and normal increase in the 
civilian economy, to offset in that year, the impact of the increase in tax rate 
from 38 to 42 percent. 

However, in the first 3 months of 1951, during which the 47-percent rate was 
effective, earnings have fallen below the preceding year. For the month of 
April 1951 (the latest month for which figures are available) net income of 
electric utilities was 5.2 percent below the same month in 1950, and after giving 
effect to the issuance of additional shares of common stock to finance expan- 
sion, it is estimated that per share earnings of the common stock of electric 
utilities were 10 percent below the figure for April 1950. 

Per share earnings are the only figures which will give a true earnings 
comparison, for while net inrome of the industry may rise as new facilities are 
installed, and new business transacted, the per share earnings are being con- 
stantly diluted by the issuance of additional shares of common stock upon sale 
to the publie to finance expansion. And the ability to sell common-stock equity 
in the market depends upon its ability to increase, or at least maintain, its 
earnings per skare of stock outstanding. 

Repeal of the electrical energy tax will be helpful in offsetting a portion of 
this decrease in per share earnings. The effect of such repeal in dollars of 
income is somewhat difficult to determine, but at best it is not anticipated it 
would do more than offset about one half of the 10-percent decrease in 
share earnings indicated by the results of April operations. 

Therefore, if it were assumed earnings would continue on the basis of the 
April 1951 figures, an increase in the normal and surtax rates from un aggregate 
of 47 to 52 percent, as provided in the House bill, would probably result, (even 
after giving effect to the benefit of the repeal of the electrical energy tax) in a 
decrease of 12 percent in per share earnings of the common stock of the indus- 
try for the period after the new 52-percent tax rate became effective. 

In 1950 the proportion of earnings paid out in dividends by the electrie utility 
industry was about 74 percent. Giving effect to a 12-percent decrease in per 
share earings, the over-all average dividend pay-out would rise to about 84 
percent. 

However, a recent statistical tabulation made by a New York investment 
house shows that of 71 electric utilities included, 16 had a dividend payout of 
80 percent or more, with an average of about SS percent. A 12-percent decrease 
in per share earnings with respect to these companies would increase their 
average pay-out to about 97 percent. 

In 1950 the electric utilities raised through the sale of additional common 
stock to the investing public, including their stockholders, over 50 percent of 
all new equity money raised by American corporations, and this, despite the 
fact that their share of the national corporate taxable income was probably 
around 3 percent. This includes sales of preferred stock as well as common 
stock. Figures do not appear to be available for sale of common stock by all 
corporations, but it is believed that the proportion of the electric utilities would 
be much greater than 50 percent—perhaps two-thirds or 75 percent. The neces- 
sity of continuing to sell large amounts of common stock to finance the equity 
portion of their expansion program therefore, puts electric utility industry in a 
unique position. 

It is estimated that the industry must expend over $7 billion within the next 
3 years to finance further expansion which is essential for the defense effort and 
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the civilian economy. Of this amount probably $1 billion will have to be in the 
form of additional common stock. 
Common stocks of electric utilities customarily sell primarily on an invest- 



























































ment basis. Most of the purchasers of these securities are interested primarily 0 
in stable and continuous income rather than in speculative profits. For this fi 
reason, the maintenance of dividends on these stocks is extremely important. r 
Electric utilities have generally followed a liberal policy in the payment of c 
dividends, and because of the relative stability of the industry and the recog- U 
nition of the fact that more generous dividends will best attract investment at a 4 2 
reasonable rate, they have in recent years increased the proportion of earnings : "1 
distributed in dividends to a point believed to be higher than any other industry. FE a 
Investors, security analysts and institutions now generally feel that a payout of . f 
from 75 to 80 percent, or even somewhat higher is adequately protected by the F. 

earnings power, so long as future prospects are reasonably good. But where F x 
the dividend payout rises, or threatens to rise to over 90 percent, as would be the : d 
case as to a considerable segment of the industry under the impact of the 3 
increased tax rate provided in the new House bill, the maintenance of present : 

dividends by these companies would be endangered. 0 

Any reductions in dividend rates, or even the fear of such reductions in the ¢ 
minds of the investing public and security analysts, as a result of prospective n 
reduced earnings because of higher taxes, might well undermine the confidence t 
of the investing public in the industry and reduce prive levels to a point where the ; f 
common stock financing necessary for expansion could be accomplished only at f 
a prohibitive cost, if at all. l 

Many of the companies with high dividend pay-outs are those in the most V 
rapidly expanding areas where it is imperative that they continue to sell com- U 
mon stock to meet their unusually high expansion needs, because of the rapid : t 
growth of the territory, both as to defense work and civilian economy. fe ‘ 

While rate increases may ultimately restore all or part of the reduced earn- - s 
ings, these rate proceedings may be protracted, and until the increases are actu- , 
ally granted, the investing public will have no assurance that earnings and : I 
dividends can be maintained. I 

It is submitted that these unusual factors make it advisable in the interest of I 
the defense effort and the national economy that some further relief be extended ¢ 
to the electric utility industry in the pending tax legislation. I 

It should be emphasized that the liberal dividend policy followed by the electric I 
utility industry has resulted in the collection of substantially greater taxes by s 
the Treasury, and will continue to so result, so long as these dividends can be } 
maintained. 

It is believed that American corporations generally paid out in dividends in ‘ 
1950 something less than 50 percent of their earnings, as against the 74 percent f 
of earnings distributed by the electric utility industry. ( 

The following table gives a comparison of the total taxes receivable by the ¢ 
Treasury from each dollar of taxable income of the electric utilities and of all 1 
American corporations, based on dividend distributions for 1950, and on the 1 
average rates to recipients of dividends reflecting the increased individual rates 1 
proposed in the House bill: t 

| 
( 
A}l corpora- Electric f 
tions utilities 

Taxable income , $1, 000 $1, 000 
Corporate tax (present rate)_......-..--.------- $470 $470 I 
$530 1 
Dividends paid a ; 1 $264 3 ( 
Average tax on recipient at assumed rate of 44 percent $117 ] 
Total taxes paid by corporations and recipients of dividends_--. $587 4 

Percent thereof to taxable income-__. : ; 58.7 

ia BAL 
1 50 percent. { 
274 percent. 

On the foregoing basis, the Treasury will collect additional taxes aggregating } 
over 5 percent of corporate taxable income in the case of electric utility com- 4 i 





panies, as compared with other corporations, due to the liberal dividend policy 
followed by the electric utility industry. 
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PREFERRED STOCK DIVIDENDS OF UTILITIES ARE IN EFFECT FIXED CHARGES 


It is respectfully submitted that preferred stock dividends, while not legally 
obligations of regulated utilities, have come to be regarded as the equivalent of 
fixed charges on the income of utilities. Preferred stock is now generally 
recognized as a normal component part of the capitalization of operating utility 
companies. In the so-called El Paso case, the Securities and Exchange Com- 
mission set a formula for normal capitalization of utilities of 50 percent debt, 
25 percent preferred stock, and a minimum of 25 percent in common stock equity. 
The Commission has at times approved of a somewhat larger debt percentage, 
and has considered the 25 percent common stock equity ratio as a minimum, 
favoring a somewhat higher percentage wherever possible. 

At December 31, 1950, the capitalization of the electric utilities of the United 
States consisted of approximately 50 percent in bonds and other long term 
debt, approximately 14 percent in preferred stock, and the balance of about 
36 percent in common stock equity. 

That preferred stocks are today a normal component of the capital structure 
of electric-utility industries is evidenced by the fact that of S7 electric utilities 
covered by a recent statistical tabulation made by one of the leading invest- 
ment banking houses in New York (which tabulation includes practically all 
the leading electric utilities of the country) 77 of these companies had pre- 
ferred stock outstanding (in substantial amounts), and only 10 had no pre 
ferred stock outstanding. Of the 10 companies having no preferred stock, the 
majority consisted of large companies located in the centers of population, and 
where the rate of expansion of their properties ta meet increased demands have 
not, in the past 5 years, been as great as in smaller communities located in 
the rapidly growing sections of the country. These larger companies, because 
of their strong credit position and lower rate of expansion, do not have the 
same need of tax relief as the smaller and rapidly expanding utilities. 

In 1948 and 1949, when the market for utility preferred stocks was depressed 
by general conditions, institutional and other purchasers of the preferred stocks 
required a sinking fund or purchase fund to retire the issue in annual install- 
ments. Due to the depressed price of Government bonds and to the high-grade 
corporate-debt securities since the spring of this year, the market for utility 
preferred stocks has been adversely affected to a substantial degree, with the 
result that in order to market such securities today it is understood that sub 
stantial annual sinking or purchase funds may be required, in many cases 
running as high possibly as 3 percent, 4 percent, or 5 percent per annum. 

While these payments are not obligations in the sense of debt payments, they 
are a condition to the payment of any common-stock dividend, and therefore, 
for practical purposes, are as binding on the company as an unconditional legal 
obligation, since it would be impossible to finance expansion if common-stock 
dividends were interrupted. Such sinking-fund provisions would require the 
retirement of preferred stock more rapidly than sinking-fund provisions with 
respect to bonds or long-term unsecured debentures. An anomalous situation 
would thus be created whereby dividends on preferred stock, which would have 
to be fully retired in annual installments over a 20-to-30-year period, would not 
be deductible for normal or surtax purposes, whereas interest on bonds or other 
debt securities, having lower sinking-fund requirements, would be deductible 
for tax purposes. 

TEMPTATION TO INCREASE DEBT 


Quite apart from the need of electric utilities for some further relief from 
mounting Federal taxes is the steadily increasing inducement to the industry to 
finance expansion to a larger degree by issuing bonds or unsecured debt instead 
of preferred stock. This inducement arises from the increasing “spread” 
between the cost of money raised by the sale of unsecured debentures and the 
cost of preferred-stock money. 

Fifteen months ago, before Korea, an average electric utility could have issued 
unsecured debentures at a cost of about 3 percent per annum. After deducting 
taxes of 38 percent, the net cost of the money would have been 1.86 percent. 
At the same time, it could have sold preferred stock at about a 4-percent dividend 
rate, but since it could not deduct the dividends for tax purposes the difference 
in cost at that time would have been about 2.14 percent. 

In other words, the cost of the preferred stock money would have been a little 
more than twice that of unsecured-debt money. Since then, the cost of money has 
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increased substantially (due primarily in the break of prices of United States 
Government bonds), and there has also been an increase in tax rates. 

Accordingly, at the present time, the same company would probably have to 
pay 3.6 percent per annum for unsecured debenture money (or 20 percent more 
than before Korea), and after deducting taxes at a 52-percent rate (as in the 
House bill) the net cost would be only 1.73 percent. Thus, the net cost of the 
debenture money, after taxes, would be slightly lower than before Korea. On 
the other hand, the present cost of preferred-stock money would range from 4.8 
to 5 percent. Assuming a rate of 4.9 percent for preferred stock, and without 
the benefit of any tax deduction for the dividends, the difference in cost would 
be 3.17 percent per annum. This difference is nearly 50 percent higher than it 
was 15 months ago, so that preferred-stock money would now cost almost three 
times as much as the net cost of unsecured-debt money, after taking into con- 
sideration the benefit of the tax deduction. 

Obviously, this increasing excess in the cost of preferred-stock money over 
debt money is a strong temptation to electric utilities to finance through debt 
securities to the greatest possible extent. 

While issuance of such securities requires approval of Federal or State com- 
missions in most cases, and while trust indentures of many companies contain 
limitations on the proportion of debt to total capitalization, nevertheless, a con- 
siderable increase in the percentage of debt above present limits is entirely pos- 
sible. Management of the electric utilities would be loath to adopt such a finan- 
cial policy, but might feel there was no satisfactory alternative under the impact 
of higher taxes and before any rate increases could become effective. 

Such a development would weaken the credit standing of the electric-utility 
industry and tend to weaken its capital structure, thus reversing the trend 
toward sounder and more conservative capital structures which has developed 
over the past 10 years. 

If provision were made for the deduction of dividends on preferred stock 
issued for purpose of expansion, the tax saving at the 52-percent rate would 
reduce the net cost of preferred-stock money in the present market to 2.35 
pereent, or only about one-third more than the net cost of unsecured-debt money, 
as compared with the present differential of about 280 percent. 

Such a provision would therefore greatly lessen the inducement to finance 
through a larger amount of debt securities and would thus be helpful in main- 
taining sound capital structures for the electric-utility industry, and thus 
facilitate the common-stock equity financing of the industry which is essential 
to expansion. 


CONCLUSION 


In 1950 the electric-utility industry paid $112,000,000 in perefered-stock divi- 
dends. It is estimated that about two-thirds of this amount related to preferred 


stock issued prior to October 1, 1942 (or issued to refund such latter stock), 


and which is therefore presently entitled to the deduction of dividends for tax 
purposes to the extent of 31 percent (or 27 percent of the dividends under the 
House bill). 

Accordingly, under the present law, about $23,000,000 of such dividends would 
be so deductible, leaving about $89,000,000 not deductible. 

If this latter amount of dividends were made deductible, this would be a 
saving to the electric-utility industry in taxes of about $45,000,000. On the other 
hand, such tax relief should assure the maintenance of dividends on the common 
stock of electric utilities at present rates and thus assure continuance of neces- 
sary equity financing for the heavy expansion program required for the next 3 
years. 

Furthermore, maintenance of such dividends would also maintain the col- 
lection of revenue by the Treasury from taxes on the recipients of such dividends, 
for, if it became necessary for any substantial part of the industry to reduce 
dividends because of lower earnings due to the impact of the increased tax 
rates, the Treasury Department might suffer considerably through reduction 
in taxes collected. 

As pointed out above, the liberal dividend policy followed by the electric- 
utility industry, and the consequent collection of larger amounts of taxes from 
recipients of the dividends, has resulted, and is now resulting, in the collection 
by the Treasury of taxes on the taxable income of the electric-utility industry 
at an aggregate rate 5 percent greater than that collected on the taxable income 
of American corporations generally: i. e., 64 percent versus 59 percent. This 
5-percent increase in rate, when applied to taxable income of the electric-utility 
industry, woud almost exactly offset the increase in tax rate from 47 percent 
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to 52 percent proposed in the House bill. It considerably exceeds the relief 
which would be granted to the industry by the proposed full deductibility of 
preferred-stock dividends, taking into account the loss in revenues to the Treas- 
ury which might result from the reduction in common-stock dividends if adequate 
relief is not afforded. 

It is respectfully submitted that to rely solely upon rate increases to restore 
the reduction in earnings of the electric-utility industry due to an increased 
tax rate is to embark on a very serious gamble with the expansion program of 
the industry. This program, so necessary to the defense effort and the con- 
tinuance of civilian economy at maximum levels, is dependent upon success- 
fully raising from the investing public a very substantial annual amount of 
equity funds by the sale of common stocks. Unlike most industrial corpora- 
tions, the rate of expansion of electric utilities has been and will continue to 
be so great that they cannot provide the portion of the new financing necessary 
to maintain proper common-stock equity ratios in relation to total capitaliza- 
tion by retaining a portion of their earnings, but must go to the investing public 
for new money at frequent intervals. 

Reduction in dividends by even a few companies, under the impact of the 
higher taxes, might undermine contidence in the maintenance of dividends on 
the common stocks of other companies to such an extent as to create a chaotic 
market in which the necessary equity financing could not be accomplished. 

Also, leaving aside the uncertainties and delay incident to proceedings for 
rate increases, it seems inequitable that utility consumers should be required 
to restore by rate increases the amount of additional taxes resulting from the 
increased tax rate when the stockholders of the electric utilities are already 
paying a like amount into the Treasury as additional taxes on the dividends 
received by them because of the liberal dividend policy which the industry has 
been following, and as to which it is unique among American industries. 

Under the circumstances outlined above, it is hoped that your committee will 
give serious consideration to the unique problems of the electric-utility industry 
and will find it equitable and feasible to provide for the relief requested in the 
pending tax legislation. 

Southwestern Public Service Co. operates an interconnected electric system in 
the States of Texas, New Mexico, and Oklahoma in a territory comprising the 
Texas and Oklahoma Panhandles, the so-called South Plains region of Texas 
and the Pecos River Valley in New Mexico. The population of this territory is 
about 625,000, and the area served is larger than the States of Pennsylvania and 
Rhode Island combined. This territory has been experiencing a rate of growth 
believed to be as high as that of any other electrie utility in the United States. 
The company’s plant and property have increased from about $38,000,000 at the 
end of World War II to almost $120,000,000 today, almost entirely through the 
construction of new facilities to meet the increasing demands. To finance this 
expansion, the company has made five offerings of common stock to its stock- 
holders—one in each of the 5 years from 1947 through 1951. It has consistently 
followed a policy of paying liberal dividends, and the proportion of its earnings 
paid in dividends for its fiscal year ending August 31, 1951, is estimated at about 
S6 percent. It is, therefore, itself sorely in need of relief from the impact of 
further increases in the Federal tax rates. The relief afforded by the amend- 
ment hereinabove proposed would contribute substantially toward assuring main- 
tenance of the company’s present dividend rates, and in creating confidence in 
the security market that the dividend can be maintained. The proposed relief 
is, therefore, most respectfully urged in behalf of the undersigned company, as 
well as that of the electric-utility industry as a whole. 

W. F. STANLEY, 

Vice President and Secretary, Southwestern Public Service Co., Dallas, Tez. 


Senator Byrp. In lieu of appearance, there will be inserted into the 
record the statement of Arthur Kuiper, treasurer and comptroller of 
the Continental Foundry & Machine Co., of East Chicago, Ind. 

(The statement referred to follows:) 


STATEMENT OF ARTHUR KUIPER, TREASURER AND COMPTROLLER OF CONTINENTAL 
Founpry & MACHINE Co. 


My name is Arthur Kuiper, and I am treasurer and comptroller of Continental 
Foundry & Machine Co., a Delaware corporation which has its principal place 
of business in East Chicago, Ind. Continental is a relatively small manufac- 
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turer of metal working machinery, including rolling mills, steel-plant equipment 
and rolls, castings of various types, ete. 

Continental is in a period of rapid growth in the volume of its business. Be- 
cause of this fact, its excess-profits-tax credit computed under the normal earn 
ings on invested capital method bears an abnormally low ratio to the volume of 
its business. We believe that Congress intended to afford relief for companies 
such as Continental under section 485 (e) of the Internal Revenue Code, in- 
cluded in the Excess Profits Tax Act of 1950, which provides an alternative 
based on growth for computing the average base period net income. Indeed, 
Congress has provided effective relief, unless certain United States Treasury 
tax-saving notes held by Continental on January 1, 1946, for the discharge of its 
abnormal World War II tax and renegotiation liabilities, are considered to be 
assets of the company within the meaning of section 435 (e). 

One of the tests of eligibility for relief under that section provides that total 
assets of the taxpayer shall not exceed $20,000,000 on January 1, 1946, and total! 
assets are defined as an amount equal to the sum of the cash and property other 
than cash held by the taxpayer for the purposes of the business. On January 1, 
1946, the total assets of Continental, carried on the assets side of its balance 
sheet, were approximately $14,000,000. On that date, Continental held United 
States Treasury tax-saving notes in the amount of $12,000,000, $4,000,000 of which 
were carried on the assets side of the balance sheet. In accordance with ac 
counting research bulletin No. 14, prepared by the committee of accounting prac- 
tice of the American Institute of Accountants, the remaining $8,000,000 of tax 
notes were carried on the liabilities side of the balance sheet as a credit against 
Continental’s liability for renegotiation refunds and for income- and excess 
profits-tax payments. In purchasing such tax notes, Continental undertook to 
discharge insofar as possible its abnormally high liability for past wartime 
obligations to the Government. These tax notes were not held for usual business 
purposes, , 

Nor do the $8,000,000 of tax notes in any way reflect the size of the company. 
Early in 1946, Continental began to apply the notes in payment of taxes, and from 
mid-1946 through 1949, the end of the base period, Continental's total assets, 
even including tax notes, never reached $20,000,000, Thus it is clear that at no 
time prior to the end of 1949 was Continental actually a $20,000,000 corporation 
The tax notes were acquired and held simply in an effort to discharge the war- 
time tax and renegotiation liability accrued during 1945, prior to the begin- 
ning of the base period. We believe that in enacting section 435 (e), the Con 
gress clearly intended to provide relief for relatively small corporations such 
as Continental, whose assets held for normal-business purposes amounted to 
less than $20,000,000. The $20,000,000 limitation was imposed in order to main 
tain a competitive balance between such corporations and corporations with 
larger resources available for their operations. These tax notes were not funds 
available for Continental's usual business operations. 

We have recently requested the Commissioner of Internal Revenue to rule that 
Continental is eligible to compute its average base period net income for the 
purposes of the Excess Profits Tax Act of 1950 in accordance with the provisions 
of section 485 (e), and we hope to receive a favorable ruling in the near future. 
However, time was too short to expect a ruling before the date set for my) 
appearance here, and we felt it desirable to outline to you the problem, should 
it become necessary, as we sincerely hope it will not, to ask for legislative 
clarification of the coverage under section 435 (e) 


Senator Byrp. Mr. Main? 


STATEMENT OF FRANK WILBUR MAIN, SENIOR PARTNER, AND 
M. C. CONICK, EXECUTIVE PARTNER, MAIN & CO., CERTIFIED 
PUBLIC ACCOUNTANTS 


Mr. Mary. Mr. Chairman and members of the committee, this pres- 
entation is entitled, “Federal Taxation and Inflation—the Law of 
the Take.” 

Iam Frank Wilbur Main, senior partner of Main & Co., certified 
public accountants. 

Very briefly, I should like to give you certain views concerning 
Federal taxes and inflation. 
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These are based on close acquaintance with tax problems over a 
period of years in a professional capacity and particularly on much 
careful research and specialized study in the field of Federal taxes 
which my associates and I have conducted during ~ past 8 years. 

My chief associate in this work has been Mr. M. C. Conick, execu- 
tive partner of Main & Co., who is here with me. 

The original purpose of our special studies was to simplify the 
tax structure. Later we saw the need to provide incentives, and both 
these objectives were achieved in the Federal incentive income-tax 
plan which we introduced to Congress in 1945, and which we continue 
to advocate. During the past 12 months, however, we have come to 

ealize that even more important than simplification of the tax struc- 
ture and provision of incentives is the necessity for the Federal Gov- 
ernment to level off the present inflation. 

Inflation can never be leveled off by increasing taxes, no matter how 
the taxes are distributed, whether in a hodgepodge of income taxes, 
corporation taxes, and excess-profits taxes as at present, or by using 
a new tax, such as a sales tax, to take up part of the load. 

We know that many persons assert that high taxes prevent infla- 
tion, by mopping up purchasing power, but the record of the 5 years 
since World War II should be enough to disprove this. 

Senator Kerr. Let me ask a question about this, Mr. Main: Suppose 
you had governmental income of $60 billion and suppose that your 
budgetary requirements for domestic and defense expenditures are 
$7 5 billion. 

Is it more inflationary or less inflationary to secure that additional 
$15 billion by the selling of bonds or borrowing the money, or by 
increasing the tax take to $75 billion and thereby fixing it so that that 
additional biilion dollars of spending power which, if not taxed, 
would be in competition with the Government, but which if taxed 
would be used to get the funds with which to pay for that additional 
$15 billion in expenditures, instead of creating the new money, which 
is what you do when you issue bonds and get it that way—which of 
those two would be more inflationary or less inflationary ? 

Mr. Marn. It would be more inflationary to increase the taxes and, 
as we go along, I think that we can explain that. 

Senator Kerr. All right. You are going to have quite a job selling 
me on that—— 

Mr. Mary. I realize that, because our viewpoint is entirely contrary 
to the accepted belief, if we might call it that, that high taxes mop up 
inflation. As we ge along, I think that we will begin to answer 

Senator Kerr. I do not subscribe to the view that high taxes alone 
are anti-inflationary, and I did not ask you a question based on either 
the accuracy or the inaccuracy of that principle. 

[ asked you a question based on the alternative method of securing 
the additional money which we will assume, for the purposes of this 
question, the Government must have. 

Mr. Maryn. In times of emergency, where it is necessary to have 
more money than can be taken out without puffing up the national 
income, it is less inflationary to borrow in our opinion. 

Senator Kerr. It is your opinion then that it would be inflationary 
to leave that additional $15 billion of purchasing power in the hi inds 
of citizens with which they can be trying to buy production that did 
not exist, and then have the Government issue $15 billion in new 
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money to be competing against that excess purchasing power which the 
people have to buy products with, which are either in limited supply, 
or nonexistent. 

You think that is less inflationary, then—in other words, you think 
it is less inflationary to have $30 billion with which to buy $15 billion 
worth of goods; is that what you are saying ? 

Mr. Mary. In our opinion, there is no surplus or untapped reservoir 
of income which can Ee taken without increasing costs. 

Senator Kerr. That is another question. 

Mr. Maryn. We do not believe that it is possible—— 

Senator Kerr. That was not the question I asked you. I asked 
you which was less inflationary if the Government has to have an addi- 
tional $15 billion worth of money, whether it should be obtained by 
the Government’s issuing new money, or whether it should be obtained 
by the Government’s taking that amount of money presently available 
to people who, unless it is taken from them, will use it to buy those same 
products. 

Mr. Mary. Well, if it was possible to take it without inflation, I 
would prefer to take it. 

Senator Kerr. I do not think it is possible to use it either way 
without inflation. 

I did not ask you that. I asked you which would be less infla- 
tionary. 

Mr. Matin. The borrowing would be less inflationary. 

Senator Kerr. All right. I am going to listen to you now with 
great interest to see how you demonstrate that. 

Mr. Maryn. All right. 

During this period the Federal tax take was at the highest point in 
history—even higher than during World War IT. 

Senator Kerr. Was it higher percentagewise ? 

Mr. Maryn. Yes. 

Senator Kerr. Be very careful about that because I am going to 

‘oss-examine you on that. 

Mr. Marn. I am ready. 

Senator Kerr. What was the national income in 1945? 

Mr. Mary. In 1945? 

Senator Kerr. You said you had an expert here now to help you 
answer these questions. 

Mr. Marn. I think the national income in 1945 was about $160 
billion. Mr. Conick will know. 

Senator Kerr. Let us get it because I am going to find out how 
much you know or how little I know. 

You understand that you have said that during the period since 
World War IT the Federal tax take was at the highest point in history, 
even higher than during World War II, and I asked you if that was 
correct percentagewise, and you have said, “Yes.’ 

Mr. Mary. I think it was about 17 percent. 

Senator Kerr. I say, you have said “Yes”: is that correct ? 

Mr. Maryn. We give the figures a little later. 

Senator Kerr. I say, Am ‘I correct on that ? 

Mr. Marn. Yes; that is right. 

Senator Kerr. All right. That is fine. 

What was the national income in 1945? 

Mr. Conick. $182.6 billion. 
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Senator Kerr. $182 billion ? 

Mr. Conick. Yes. 

Senator Kerr. What was the total tax take that year? 

Mr. Conick. The net receipts were 44.7 billion. 

Senator Kerr. What do you mean, “net receipts” ? 

Mr. Conicx. You report—the Government reports net receipts and 
total receipts. Net receipts were 44 billion. 

Senator Kerr. What were the total receipts ? 

Mr. Conicx. 47.7 billion. 

Senator Kerr. 47 billion ¢ 

Mr. Conick. Yes, sir. 

Senator Kerr. That net was derived from rebate of taxes that were 
overpaid? 

Mr. Contck. Yes, sir. 

Senator Kerr. That did not affect the tax in the 47 billion because 
of the fact that they took part of it and paid it back, paid back what 
they overpaid, in the form of rebates for previous years; is that not 
correct ? 

Mr. Contcx. That is right. 

Senator Kerr. All right. Now, what percentage is 47 billion 750 
million of 182 billion ? 

Mr. Conick. About 30 percent. 

Senator Kerr. How much? 

Mr. Conick. About 30 percent. I beg your pardon. Just a moment. 

Senator Kerr. I would figure 30 percent about 54 billion. I am not 
a certified public accountant, but I can figure that. 

Mr. Conickx. About 26 percent. 

Senator Kerr. That is fine. That isthe way I would figure it. 

What was the 1950 total income ¢ 

Mr. Conick. The national income in 1950 was about 239 billion. 

Senator Kerr. Would you say 240 billion, roughly ? 

Mr. Conick. I think so. 

Senator Kerr. What was the total tax take ? 

Mr. Conick. The total tax take? 

Senator Kerr. In 1950. 

Mr. Conick. The total receipts were 41 billion; net receipts 37 
billion. 

Senator Kerr. Forty-one billion was the same figure we used awhile 
ago; was it not? 

Mr. Conick. That is right. 

Senator Kerr. What percent is that of 240 billion ? 

Mr. Conicx. About 17. 

Senator Kerr. About 17 percent. Well, then, 17 is not nearly 26; 
is 1t# 

Mr. Conick. Senator, I do not think it is fair to take 1 year. 

Senator Kerr. I say, 17 percent is not nearly 26 percent; is it ? 

Mr. Conic. No, sir. 

Senator Kerr. Then, the take for 1950 percentagewise was not 
higher than it was percentagewise during World War II; was it? 

Mr. Conick. That is 1945 as against 1950, but if you take the war 
period from 1940 to 1945, and the period from 1946 to 1950, you get 
a different story. 

Mr. Main. The total tax—— 
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Senator Kerr. 1945 was the last war year; was it not ? 

Mr. Conick. We took 1 year instead of the total. 

Senator Kerr. I say, it was; was it? 

Mr. Conick. Yes. 

Senator Kerr. What was it in 1944? 

Mr. Conick. It was 183.8, national income. 

Senator Kerr. All right. What was the total tax take? 

Mr. Conick. About 44 billion. 

Senator Kerr. 44billion? Isthat the total ? 

Mr. Conick. 43.9 billion is the net, and 45 is the total. 

Senator Kenn. What was the total? That is the figure that we 
have been using. 

Mr. Conick. Forty-five. 

Senator Kerr. All right. What percentage of 183 is that? 

Mr. Conick. Senator, I have it worked out for the 5 years. 

Senator Kerr. I am cross-examining you. 

Mr. Contck. I will make the calculation. 

Senator Kerr. He said you were an expert. 

Mr. Mary. I said he was the executive partner in Main & Co. 

Senator Kerr. Well, you said he was here to help you answer 
questions. 

Mr. Maryn. That is right, and he has shared in the preparation of 
the statement. 

Senator Kerr. All right. 

Mr. Contck. About 25 percent. 

Senator Kerr. Was the national income in 1945 as much as it was 
for 1946? 

Mr. Contcx. In 1946 it was 

Senator Kerr. I mean in 1944 was it as much as it was in 1945? 

Mr. Contcx. It was more. 

Senator Kerr. It was more in 1944 than it was in 1945? 

Mr. Conick. Slightly. 

Senator Kerr. All right. In 1944 the tax take was 25 percent? 

Mr. Conick. About 25 percent. 

Senator Kerr. All right. What was the national income in 1949? 

Mr. Contcr. 216.8 billion. 

Senator Kerr. What was the Federal tax on that? 

Mr. Contcx. Total recipts were 42.7 billion. 

Senator Ker rk. What is that percent? 

Mr. Contck. About 20 percent. 

Senator Kerr. About 20 percent. 

Thus far, percentagewise 1944 was 25 percent, 1945 was 26 percent, 
and 1949 was 20 percent; 1950 was 17 percent. We do not have it 
higher percentagewise yet than it was in World War IT, have we? 

Mr. Conick. Not for those 2 vears. 

Senator Kerr. All right. What was 1943? 

Mr. Contck. National income was 169 billion. 

Senator Kerr. What was the Federal tax take that year? 

Mr. Contcx. The total receipts, we are figuring on total, not net-—— 

Senator Kerr. Yes, sir. 

Mr. Contck. Total were 23 billion 402 million. 

Senator Kerr. All right. 

Mr. Conicx. About 14 percent. 
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Senator Kerr. Fourteen percent in 1943. What was the total in 
1948 ¢ 

Mr. Contcx. In 1948, 223.4 billion. 

Senator Kerr. In 1948 it was 223.4 billion? 

Mr. Conick. Yes. 

Senator Kerr. What was the tax take that year? 

Mr. Conicx. Total receipts were 46 billion, about 20 percent. 

Senator Kerr. Now, let us add those 3 years together, and let 
add the total inc come for 1943, 1944, 1945 

Mr. Conicx. The total national income from 1943 to 1945 was 535 
billion. 

Senator Kerr. 535 billion ? 

Mr. Contck. 535 billion. 

Senator Kerr. What was the total tax take for those 3 vears? 

Mr. Conick. 116.5 billion. 

Senator Kerr. What was that percentagewise ? 

Mr. Contck. About 22 percent. 

Senator Kerr. Let us take the 3 years, 1948, 1949, and 1950. 

Mr. Conicx. 676 billion. 

Senator Kerr. Does that include the—that is not total individ- 
vr 

Mr. Conick. Total national income. 

Senator Kerr. How much ? 

Mr. Conick. I beg your pardon; 679 billion. These are round 
figures. 

Senator Kerr. Well. let us say 680 billion. What was the total 
tax take for those 3 years / 

Mr. Conick. 130 billion. 

Senator Kerr. What percentage is the of 680 billion ? 

Mr. Conick. Just about 20 percent, or a litle under; in round fig- 
ures, 20 percent. 

Senator Kerr. Then certainly with refe ‘rence to 1943, 1944, and 
1945, when the tax take was a little over 22, and 1948, 1949, and 1950, 
when it was a little under 20, it has not a n the highest percentage- 
wise; has it ? 

Mr. Conicx. For those 3 years, it has not. 

Senator Kerr. All right. 

Mr. Main. We based our caluculations on the entire war period, 
and the 5 years after the war period. 

But, as you gentlemen well know, inflation is worse today than at 
any time since the turn of the century. 

As opposed to such a fallacious theory, we would ask you to con- 
sider what we call the law of the take. This, very simply, is that the 
Federal Government can take any amount of taxes it desires—whether 
the $71.6 billion requested by President Truman or $80 billion or 
$90 billion or $100 billion—but that an excessive take automatically 
puffs up the national income; in other words, causes inflation. 

We ask that you think on that carefully, because we believe it 
explains a very surprising change in public attitude in recent years. 
The American public used to be very much opposed to payment of 
Federal taxes, but seemed to show little concern at the size of the 
Federal debt. An increase in taxes was a thing a man felt directly in 
the region of his pocketbook; public debt was something the econo- 
mists talked about, but beyond the comprehension of the so-called 
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man in the street. Now, suddenly, everyone seems debt-conscious 
and says learnedly that we should “pay as we go.” 

But, except for a bit of grumbling at the time a tax jump is men- 
tioned, most of our people seem convinced that they can take such 
increases in stride. 

If this meant that each taxpayer planned to pull in his belt a bit 
tighter, or to tap surplus funds to carry him through, increased taxes 
might have some effect in lessening inflation. But things are not 
working out that way. Most of our people have a slim margin be- 
tween a comfortable life and what they consider a mere existence. 
The reason they don’t grumble more about increased taxes is that they 
have found a cushion to absorb the blow. 

That cushion, of course, is inflation, which puffs up the national 
income in dollar terms out of all proportions to goods produced and 
services rendered. The man hit by excessive taxes passes them on, 
in one way or another, by a higher price for his labor. The business 
hit by excessive taxes hands them on through higher prices for its 
merchandise or services. Because this has gone on again and again, 
the belief seems to exist in many quarters that it can go on forever. 

If everybody received double wages, doubling the cost of living 
would not be too bad. But we know that it does not work that 
way. Many are confronted with increased living costs and with no 
compensating increase in revenue. For the elderly, and all others on 
fixed income, the situation already approaches catastrophe. 

From the practical standpoint of Congress, as it seeks to provide 
for the Government’s needs, each additional degree of inflation les- 
sens the purchasing power of the tax dollar. Thus an excessive tax 
take which, as we have said, increases inflation, defeats its very own 
ends and at the same time endangers our whole economy. 

There have been many warnings lately that we are “approaching 
the danger point” in taxation. We believe that point is past, and 
that the danger becomes greater each day the present snliationery 
trend goes unchecked. A tax take becomes excessive and dangerous 
when it either destroys incentives to produce, to save, and to invest, 
or when the tax is passed on as part of an inflationary spiral. So far 
the latter condition has obtained and production has increased. But 
at the same time investments in new and risk-taking ventures have 
fallen off. 

When our people feel that their dollars are losing value, they rush 
to exchange them for goods, causing undue pressure on our production 
facilities. The buying spree of last fall, and the slump that followed 
in many fields, are warning signals of the dangers of inflation. 

An alllowable tax take, one that will not add to inflation and may 
cause it to level off, is certainly not more than 17 percent of the 
national income. 

Senator Kerr. How do you arrive at that figure? 

Mr. Maryn. We arrived at that through the experience of this coun- 
try and through studying what had happened in other countries. I 
might say this, if I can take the time, that in 1945 when we presented 
what was known as the Federal incentive income tax plan, it was 
presented as a result of 2 years’ study, and it was in April 1945, when 
we were still at war with Japan and Germany. 

At that time all the other plans were based on a postwar revenue 
of a hundred billion, which was much in excess of what we had prior 
to 1941. 
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Senator Kerr. Postwar revenue ? 

Mr. Marin. It was based on a postwar national income of a hun- 
dred billion. 

Senator Kerr. Let us stop right there. 

Mr. Maryn. And a Federal budget of 16 to 18 billion. 

Senator Kerr. I say, would you just let me ask you a question? 

Mr. Marn. Pardon me, Senator. 

Senator Kerr. Was it your considered judgment in 1945 that post- 
war national income would be $100 billion ? 

Mr. Mary. $160 billion. We were the only— 

Senator Kerr. I thought you said it was based on a postwar income 
on $100 billion. 

Mr. Marin. We’ said all other plans of that day were based on a 

$100 billion postwar. 

Senator Martin. Mr. Main’s group, Senator Kerr, felt that it would 
be $160 billion. 

Mr. Mary. 160 billion. 

Senator Martin. That is what they claimed. All of us thought you 
were off the thing. I used to argue it with Mr. Main and I just thought 
that was all silly to think of 160 billion, because it would be so infla- 
tionary—that was my argument. 

Go ahead. I am sorry. 

Mr. Marn. I said the postwar budget would be at least 2514 billion. 
We were accused at that time of advocating waste in Government, 
because all the other plans were 16 billion to 18 billion. 

Our arithmetic said it would be at least 2514 billion, and we rea- 
soned that it would be impossible to carry 2514 billion with a postwar 
national income of 160 billion. 

Senator Kerr. I thought you just said that would be the reasonable 
amount to expect on the ‘160 billion. 

Mr. Marin. We said that it would be at least. 160 billion. 

Senator Kerr. And that 17 percent was a reasonble percentage. 

Mr. Marin. Yes, sir. 

Senator Kerr. And that 17 percent of 160 billion would be 
billion ? 

Mr. Marn. Yes, sir. 

Senator Kerr. Approximately ? 

Mr. Marin. Yes. We based it on 251% billion. 

At that date, the New York Sun of June 1, 1945, had an editorial 
on our proposed plan, and commended a private citizen for interest- 
ing himself in this problem, but said in polite words that it was out the 
window because there could never be 160 billion in the postwar period. 

Senator Kerr. I want to commend you not only for taking the in- 
terest, but having the interest and doing the work in making the 
estimate, and I want to commend you for being one man who was not 
hamstrung by pessimism in trying to gage the future by specifications 
of the past. 

But you are happy to have lived to see that even your most opti- 
mistic estimates may now be considered as having been conservative. 

Mr. Mar. Yes. 

Senator Kerr. All right. 

Mr. Maryn. Thank you, Senator; thank you for your commendation, 
because, in those days, as Senator Martin knows, we had plenty of 
criticism on every side, and Mr. Stam was familiar with what we were 
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doing at that time. I will say this, that Mr. Stam never criticized our 
estimates, at least to us. 

Senator Kerr. Well, Mr. Stam has a record that has proven him not 
only to be one of the ablest, but one of the most. effective diplomatic 
public servants that I know of. [Laughter.| He has demonstrated 
that he can get along not only with this committee, but even with the 
House Ways and Means Committee, and with the run-of-the-mill 

taxpayers, and that is something. 

Mr. Main. We have had a great deal to do with Mr. Stam and we 
commend him most highly. 

Senator Kerr. Fine. 

Mr. Mary, This is much lower than the present take; it is much 
lower than many people believe can be taken without causing infla- 
tion. Buta 17-percent take is safe only with an entirely different tax 
structure, such as the Federal incentive income tax plan. 

With reference to budget requests before you, we urge that Congress 
lop off every item that does not contribute directly and provably to 
defense or to efficient Government operation. Federal departments 
have no more excuse than any individual for unecessary spending. 
It is our belief that approximately 9 to 10 billion dollars could be cut 
from the President’s proposed $71.6 billion budget. 

To such an extent that anticipated revenue from taxes, on either 
the present or on a lowered basis, does not meet the needs of your 
curtailed budget, we recommend that you allow the difference to stand 
as an increase in the national debt. 

This contradicts the present belief that we must “pay as we go,” 
but we consider it the least inflationary plan under present circum- 
stances. : 

Debt, whether of a nation or of an individual, is to be avoided when- 
ever possible, but is dangerous only when it becomes too large in rela- 
tion to anticipated income. 

Our national debt of approximately $257 billion seems high in com- 
parison with the 1941 prewar $49 billion, but largely represents the 
cost of fighting and winning World War IT without bankrupting 
our economy. 

Senator Kerr. You take some comfort in the knowledge that it is 
now about 252.5? 

Mr. Mary. Yes. 

It largely represents the result of fighting and winning World 
War II without bankrupting our economy. It is not a dangerous 
level for a Government with a present national income at the rate 
of $269 billion or the $300 billion we expect to reach in the not too 
distant future. 

Senator Byrp. Suppose the national income went down, what then / 

Mr. Mary. Well, the national income is bound to ebb and flow. The 
economic forces are like all tides, they ebb and flow, so that there is 
nothing which ever moves in a straight line. 

Senator Byrrp. What you are stating seems to me to be the wrong 
premise. You are taking the debt, which seems to be a st: tionary 
figure, unless we pay it off, and saying it is all right to have that debt 
if the national income continues to rise. Suppose the national income 
does not do it, then is the debt dangerous or not? 

Mr. Maryn. From our studies we believe there will be current ebbs 
and flows in the national income. We do not believe that there can 
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be any great inflation; we do not believe there can be any 
tion with our present wage level, which is going to go hi 
opinion 

Senator Byrp. That was what everyone believed in 1929; was that 
not true ¢ 

Mr. Marn. Yes. 

Senator Byrp. Ninety percent of the country believed it in 1929, 
and we had one of the worst collapses and depressions that we ever 
had. 

Mr. Marn. Certain of the wages went down, but many of the wages, 
Senator, did not go down. 

It we take the cost of manufacture, the cost of services, and we add 
to that the cost of taxes, we add a very definite load. 

Senator Byrp. In other words, you see ahead of us a permanent 
level of high prosperity ; is that right, or not ¢ 

Mr. Maryn. I do not say that inflation means prosperity, Senator. 

Senator Byrn. I know, but you are basing our debt on the income, 
the national income, which is now at an inflationary level. You say 
that that debt is not dangerous at that level. Well, I contend that 
that is not sound logic because that level may change, and that it will 
change. 

Mr. Mary. Senator, in 1946 there was a point, as I recall it, when 
the national income was $130 billion. At that time the debt repre- 
sented 2 years’ national income. At the present time our debt rep- 
resents less than 1 year’s income, and as our inflation continues, the 
debt is being reduced. 

Senator Kerr. Mr. Main, you may be losing the chairman, but you 
are very rapidly getting one of the members in your corner. You are 
getting him very r apidly. | Laughter. | 

Senator Byrp. That is the first time I have heard it suggested that 
the debt is not undesirable. You are apparently—— 

Senator Kerr. He did not say that. 

Senator Byrp. He says it is not dangerous. 

Senator Kerr. He calls attention to the fact that we have arrived 
at the position where our national income per year exceeds our total 
debt, and what he is saying to you is that we are in a healthier posi- 
tion by far insofar as the national debt is concerned when our annual 
income is 20 percent above the total national debt than we were when 
our annual income was about half of the national debt. 

Senator Byrp. I still say that is on the presumption that the 
national income will continue either at the present level or rise higher; 
that as the national income goes down, then your logic is not sound. 
Never in the history of this country have we had long periods of 
prosperity without some dips and depressions, some very serious and 
some not so serious, and this national income is based on inflation—— 

Senator Kerr. We will have some dips. 

Senator Byrv. Because the dollar today will only purchase 52 
cents as compared to 1940, and in the building trades it only pur- 
chases 40 cents. So we will have an inflationary basis which will go 
so high that it may collapse. 

Senator Kerr. I want to join this witness in saying that the trend 
is up, and that we will be on a national income of $400 billion before 
we will ever be back—— 
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Senator Byrp. That is the most dangerous condition if based on 
an increasing inflation. 

Senator Kerr. Let me finish. 

Senator Byrp. If we go up by inflation. 

Senator Kerr. Let me finish. Let me finish making the prediction— 
we will be at a national income of $400 billion before we will go back 
to an income of $200 billion. 

Mr. Main. I agree with you. 

Senator Byrp. None of us know; this is all conjecture. 

Senator Martin. I would like to know how high will the income 

when we have the blow-out at the top ? 

Senator Kerr. We are not going to have the blow-out at the top. 

Senator Martin. Wait a minute. One of the greatest countries in 
the world was Germany. The people had the know-how, they were 
educated, they were industrious, they were thrifty, and still they had 
it, and I am taking that as an illustration. I have great admiration 
for Mr. Main. He has done a lot of grand things. 

Senator Kerr. I am having more and more as I go along. 

Senator Martin. I have a great deal of admiration for him, but I 
do not agree with him at all. 

Of course, he and I have had many arguments. I do not agree 
with him at all; but I would like for you to venture the prophecy y 
of how much will our income be when we blow out at the top like 
Germany did. 

Mr. Max. I think that the time may well come when, if some- 
thing is not done, if sound efforts are not made to level off inflation, 
1 am looking forward to the time when our income will reach a trillion, 
and I might say [laughter] 

Senator Martin. But it will be an inflatiohary income. 

Mr. Marin. Yes, sir; absolutely; we have got an inflated income 
now. 

Let us look for just a minute at what happened in France after the 
First World War. France won the First World War. Of course, 
we helped, I mean, and the Senator was a valiant soldier in that war, 
but we came in rather late. 

Senator Martin. I will not get into that argument. 

Mr.’Marn. That is true, Senator Martin, that you and I have been 
friends 

Senator Byrp. You will not deny that. 

Senator Martin. But I feel that it was a great economy, the soundest 
economy of the United States that won ‘World War I and World 
War II. 

Now, then, I want to keep us a sound economy, so that we can win 
world war III if we are unfortunate enough to get into it. That is 
what I am interested in. 

Mr. Marn. Let me just finish now and tell you what happened in 
France. 

At least, the French helped win that World War, and they made 

Senator Martin. The Frenchman is a great soldier, there is no 
question about that 

Mr. Main. The franc prior to the First World War—— 

Senator Marrin. But France was licked and so was Great Brit- 
ain—— 


Mr. Matn. Until we got into it. 
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Senator Martin. Until we got into it. 

Mr. Main. I agree with that. 

The france was worth 20 cents prior to World War I. A good job 
was done in controls in France, because in 1919 the range of the 
franc was from 18 cents to 9 cents. That meant that they “had held 
the franc very well. Nine cents meant a hundred percent inflation, 
because we are looking at it from the reverse. 

France wanted security; they wanted to help their neighbors; 
they wanted to do a lot of things, and they did a lot of things, and 
they built the Maginot Line, and the franc kept on going down, and 
I think it was in 1925, Senator, and if I am wrong in that date, please 
excuse me—I think it was 1925 that the French Parliament passed a 
law stabilizing the franc at 3.92. That is practically a 500 percent 
inflation. 

Of course, unfortunately, these economic laws do not understand 
French or they do not understand any language except their own 
language, and the franc now, of course, due to other circumstances, 
is worth just a fraction of a cent. 

It would be a fine thing if it were possible for a government to do 
all that it wanted to do, to be a Santa Claus, and give out all good 
things. But a government cannot do it because when they take more 
than a certain percentage of the national income, inflation results, and 
the income is puffed up. 

Shall I go on? 

Senator Byrp. Yes. 

Senator Martin. Mr. Chairman, I am awfully sorry, but I am one- 
half hour late for another meeting, and, Mr. Chairman, I will have 
to be excused. 

It is most unfair to—— 

Senator Kerr. Mr. Main, I want to tell you that I am one man on 
the committee who agrees with part of what you have to say, and I 
am going to stay and listen to the rest of it. 

Mr. Main. Mr. Chairman, I would just like to express to you again 
my friendship for Senator Martin over 30 years, and I want to say 
that we often disagree, so that 1 do not think that the friendship is 
based on agreement. 

Senator Martin. Off the record. 

(Discussion was continued off the record.) 

Senator Byrp. I am sorry that I must leave, Mr. Main. I will read 
your colloquy with the Senator from Oklahoma in the record. 

Mr. Main. Yes, sir. 

Senator Byrp. There is just one more comment that I want to make 
about national income and get your consideration of it. 

I think a national income that is based on inflation is a very dan- 
gerous standard to take. I would be much more convinced of what 
you say if you based your premise on national production, but these 
things that were sold for a dollar in 1940 are costing in terms of arti- 
cles and not in actual dollars twice that much now, and you are putting 
it on a dollar basis instead of putting it on a national production 
basis of material and so forth, and you are saying then that this 
debt that we now have can be carried safely on that, not knowing how 
much further inflation we are going to have. 

It is perfectly possible that in the next 10 years the dollar is only 
going to be worth 25 cents compared to 1940. If we go down : 
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much in the next 10 years as we went down in the past 10 years, 
the American dollar will be worth only 25 cents in purchasing power 
as compared with 1940. You do not question that? 

Mr. Mary. No. Our Federal debt will be worth very little in that 
event. 

Senator Byrp. I know, but some day the Federal debt has got to 
be either paid off or we must continue to pay the interest, and it 
may have to eventually be paid off in dollars having much more value 
than they have today, and the Government may have to do that. 
That is the fallacy, if you will permit me to say it, of what you have 
said, that this national debt is nothing to worry about, on account 
of an income which is an inflated income, not a abel income, not 
a normal income, but inflated under certain conditions that have 
occurred since the last war. 

I just wanted to express my thought on that. 

It might not be worth anything at all— 

Mr. Mary. Thank you very much for your courtesy. 

Senator Byrp. I regret that it is necessary for me to leave. You 
converted this gentleman here on my right. 

Mr. Mary. Not entirely. Nobody agrees entirely with us, Senator, 
and that is one reason we think that we may be partly right because 
nobody agrees entirely with us. 

Senator Byrp. I would like to put Senator Kerr in charge of the 
committee at this point. 

(Senator Kerr assumed the chair.) 

Senator Kerr. All right, Mr. Main, you go ahead and finish your 
statement. 

Mr. Maryn. In fact, we can think of no better yardstick of allow- 
able debt than the amount of national income in one year. 

To summarize, an excessive tax “take” cannot help but cause in- 
flation. The “take” is already excessive and any increase will add 
to the present dangerous inflation. We urge that the Finance Com- 
mittee use its influence to avoid any increase in the “take.” After 
the budget is cut as much as practicable, we recommend that the 
Government temporarily borrow any sums required. 

It was my understanding and intention to have Mr. Conick fol- 
low me. 

Senator Kerr. All right, sir. 

Mr. Mar. If that is all right with you. 

Senator Kerr. All right, Mr. Conick. 

Mr. Connick. My name is M. C. Conick, and I am an executive 
partner of Main & Co,, Pittsburgh. 

Your committee has before it at present, the House bill, which, 
it is estimated, will add about $7 billion to the tax “take.” We 
think this is a low estimate of its yield. And there are indications 
that if this becomes law, requests will be made for more or other new 
taxes. Comments are being made that the income tax has been 
“milked dry” and that what is needed is some other kind of a tax, 
such as a general sales tax, to spread the burden. 

We declare that the burden is already excessive and no manner 
of distributing it can prevent the operations of the “law of the take.” 

From 1922 to 1930, Federal spending averaged approximately 

$3,900,000,000 a year and receipts averaged $4, 000,000,000. Between 
1931 and 1940, when deficit financing was being utilized as a depres- 
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sion antidote, Federal spending rose to an average of $7,000,000,000 
yearly, or about 11 percent of the national income. Receipts, how- 
ever, accounted for only an average of $4,000,000,000 yearly, a “take” 

of 614 percent of the national income, so that the Federal debt was 
allowed to rise from $16,000,000,000 in 1930 to $49,000,000,000 by the 
time we entered World War II. 

Taxes rose to unprecedented levels, the net Federal “take” being 17 
percent of national income, or nearly three times the prewar percent- 
age; that is, taking the years of 1941 up to 1945. 

“Pr ‘esumably Congress at that time believed that such taxes were as 
high as our economy could stand, for they allowed the Nation to go in 
debt for the balance of our needs, the Federal debt zooming up to 
$257,000,000,000. 

During the war, public sentiment backed very tight controls, as well 
as very high taxes, so that inflation was fairly well restrained. Prices 
were held at reasonable levels. But when the fighting was over and 
the war ended and controls were relaxed, the pent-up inflation was 
unloosed. 

Senator Kerr. Would you say the pent-up demand was unloosed 
that resulted in inflation ? 

Mr. Conick. I think that is a better word than inflation. 

Senator Kerr. All right. 

Mr. Marin. That is right. 

Mr. Conick. In April 1945, when we first presented to Congress 
our proposed Federal incentive income-tax plan, the United States was 
at war with both Germany and Japan. For the postwar period we esti- 
mated a national income of $160,000,000,000 and a Federal budget of 
$25,500,000,000 which would have required a tax “take” of about 16 per- 
cent of the national income. Other plans of that day were based upon 
an estimated income of $100 billion and a Federal budget of $16 to $18 
billion, a consequent tax “take” of about 17 percent. 

We were criticized for our high forecasts, but insisted that the 
budget of $2514 billion was inevitable and that it could not be taken 
from a national income of less than $160 billion. As you are aware, 
both national income and Federal budgets have climbed far above our 
then high estimates, in dollars as well as in the percentage of tax 
“take.” 

During 1950, the national income reached a total of about $239 
billion. At present it is over $269 billion. If all this were repre- 
sented by increased national production, we might al] be proud. But 
through the operation of inflationary factors inc ‘luding the “law of 
the take,” it is largely a puffed-up income. We become aware of that 
whenever we pay $2 for meat for which we formerly paid $1 or when 
we pay $6.98 for a shirt for which we formerly paid $3.50. The 
Government becomes aware of it when it Ps Lys Out an incr een prtes r 
of its tax dollars for each gun, tank, or plane it requires for the 
defense program. 

If, as many persons would have us believe, high taxes prevent in- 
flation, the inflation caused by World War I] should have been leveled 
off or at least slowed down by now. For the net Federal tax “take” in 
the 5 years since the war has been 19 percent; even higher than the 
17 percent during the war. 
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Based on our present rate of national income of more than $269 
billion, President Truman’s proposed budget of $71.6 billion, if 
financed on a pay-as-we-go basis, would represent an unprecedented 
Federal “take” of 26.6 percent, Under the operations of the “law of the 
take,” it would result in further drastic puffing up of the national 
income. 

Bearing in mind that an excessive “take” automatically puffs up 
the national income, in determining a safe tax “take” we must first 
determine how much more puffing-up can be risked without too great 
a danger to our economy. 

It goes without saying that the Federal Reserve Board and the 
Treasury Department should agree on sound fiscal policies, but even 
these policies cannot. offset the price- raising effect of a too drastic 
tax “take.” Such taxes automatically boost costs, both directly and 
indirectly, and these, in turn, determine prices. 

We believe it is relatively safe to risk the further rise of national 
income to as high a level as $300 billion, in which case there will be 
$48 billion, or more, of corporate compiled net profits before taxes. 
Under such conditions a tax “take” of $53 billion, or approximately 17 
percent, can be borne, we believe. But we do not believe that even 
such a burden can be borne under the present hodge-podge tax struc- 
ture. 

The next remarks will be made by Mr. Main, and if you will bear 
with him, he will conelude his paper. 

Senator Kerr. Go ahead. 

Mr. Main. We were supposed to have a certain amount of time— 

Senator Kerr. That is all right. We were responsible for part 
of the increased time. 

Mr. Maryn. We appreciate it very much, Senator Kerr. 

Senator Kerr. So it may be we have taken some of your time as 
well as your having taken our time. 

Go ahead. 

Mr. Maryn. There has been considerable discussion of late to the 
effect that the income tax has outlived its usefulneses and must be 
supplemented by some new kind of Federal tax, such as a general 
sales tax. 

We feel that an income tax, properly applied, is the fairest form of 
taxation yet devised. It is the easiest to collect. But the original 
act of 1913 has been so patched up and so supplemented by an excess- 
profits tax, a corporation tax, and taxes on dividends and undistributed 
surplus, that our tax system now serves as a series of penalties, rather 
than as an encouragement to greater efforts. 

We are subjected to: (1) An income tax so drastic as to penalize 
hard work; (2) an excess-profits tax penalty for skilled management; 
and, (3) a dividend tax penalty for investing in productive enter- 
prises. 

Added to these, a general sales tax would constitute a fourth pen- 
alty, one on the purchase of any goods produced, and thus would 
extend the effects of the penalties to the last humble household. 

We have long felt that what is needed is an entirely new system, 
based on the income-tax principle, but designed to encourage produc- 
tion rather than to penalize it atevery turn. It is generally recognized 
that greater production is our only means of protecting ourselves 
against enemies overseas and of counters wcting inflation at home. 
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Our limited time, and yours, does not permit us to give an ade- 
quate discussion of our proposed Federal incentive income-tax plan, 
but we should like to take a minute to indicate its salient features. 
This plan is the result of careful thinking by men who have spent 
most of their lives working with tax accounting, and other economic 
problems of corporations and individuals. 

We believe that time has confirmed the soundness of its principles. 

Reduced to simplest form and terms, the Federal incentive income 
tax plan is: (1) Taxes income as income, whether received by an indi- 
vidual, partnership, or corporation; (2) fixes exemptions as high as 
possible, in order to leave as much income as practicable under the 
taxpayer’s own control; (3) has a graduated-rate structure, rising to a 
maximum of 50 percent of taxable income; (4) eliminates such double 
and therefore unfair taxes as those on dividends and on undisturbed 
surplus. 

As mentioned, this plan places a maximum tax on corporations and 
individuals of 50 percent of net taxable income. It eliminates the 
excess-profits tax, a source of countless inequities every time it has 
been imposed and a cause of much wasteful and extravagant spending 
under the theory that an the tax collector will get it. 

Because the rates of the Federal incentive income-tax plan are 
so much more reasonable than those in the House bill—in which some 
corporation profits are taxed as high as 83 percent—with an over-all 
limitation of 67 percent—it is logical for you to wonder if the plan 
will produce the funds required for our defense needs and for other 
Government necessities. Our answer is that, with some sensible 
budget trimming and some temporary borrowing, it will, and with the 
present miscellaneous revenues. 

We are not attempting to touch the excises or the estate taxes, or 
customs, or any of the miscellaneous revenues. 

An even stronger answer is that the Federal incentive income-tax 
plan with the “ates proposed, will produce the greatest revenue possi- 
ble without forcing inflation to new and ever more dangerous heights. 

Details of the plan are given in a leaflet which has been placed 
on your desks. We shall, of course, be pleased to give you any other 
uformation you may require. 

Senator Kerr. Well, thank you very kindly, Mr. Main. 

I must say that there are some of the statements that you made that 
I agree with thoroughly. 

I think personally your statement is very provocative. I would 
be glad to study your plan, but I cannot get away from the basic 
disagreement I started out with you on, and that is, if you have to 
have an additional amount of money, and if a situation exists where 
the production is limited, the inflationary pressure of taking the money 
which would otherwise be used to spe md for what you have to have, 
and using it to buy what the Government has to have, the inflationary 
pressure “will be less than if you leave it in the hands of the people 
who seek to use what is available and the Government, at the same 
time, issuing new money, which would compete with the money in 
the hands in which you leave that amount of purchasing power. 

Mr. Mary. I am only in favor, Senator, of borrowing when we are 
under an extreme emergency. I am not in favor 

Senator Kerr. I am only in favor of borrowing when we cannot get 
it otherwise. 
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Well, I want to say that I have enjoyed what you said very much. 
I am sorry you took as much time as you did, but we had a good 
time here. 

Mr. Marn. If you go into it, and if you find any questions, if you 
will drop us a line, we will be glad to furnish you with the information. 

We have carried on this research for 8 years. We have a lot of data 
and if what we have will be of any help, we will let you have it. 

Senator Kerr. You are very kind. I want to say you have given 
me enough to keep me busy for a while. 

Mr. Matn. Thank you. 

Senator Kerr. We will recess now until 10 o’clock tomorrow morn- 
ing. 

(Whereupon at 1:10 p. m., the committee recessed to reconvene at 
10 a. m., Wednesday, August 1, 1951.) 
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WEDNESDAY, AUGUST 1, 1951 


Unrrep STATES SENATE, 
COMMITTEE ON FINANCE, 
Washington, FRG}. 

The committee met, pursuant to recess, at 10 a. m., in room 312, 
Senate Office Building, Senator Harry F. Byrd, presiding. 

Present: Senators Byrd, Connally, Hoey, Kerr, Frear, Millikin, 
Martin, and Williams. 

Also present: Elizabeth B. Springer, chief clerk, Colin F. Stam, 
chief of staff, Joint Committee on Internal Revenue Taxation. 

Senator Byrp. The committee will come to order. 

Our first witness is Mr. John Fitzpatrick. 

Senator Hory. Mr. Chairman, before the witness begins his testi- 
mony, the other day Mr. John W. Hanes, president of the Ecusta 
Paper Co., of North Carolina, testified, and at that time Senator 
Taft wanted some additional information, and Mr. Hanes said that 
he would write a letter giving that additional information and addi- 
tional facts. 

I would like to present that, and ask that it be incorporated in 
the record. 

Senator Byrn. It will be incorporated in the record. 

Senator Hory. Together with the supplementary statement of 
Mr. Hanes? 

Senator Byrp. Yes. 

(The documents referred to will be found at the end of the 
presentation heretofore made by Mr. Hanes at p. 1677.) 

Senator Byrp. All right, Mr. Fitzpatrick. 


STATEMENT OF JOHN F. FITZPATRICK, MAYOR, BOROUGH OF SOUTH 
RIVER, MIDDLESEX COUNTY, N. J. 


Mr. Frrzparrick. Mr. Chairman and members of the committee, 
the residents of the borough of South River, N. J., join with me in 
extending our thanks and appreciation to you for arranging for this 
conference and permitting me to say a few words in opposition to 
the proposed tax upon our municipally owned power and light plant. 
I am filing with your secretary a short written memorandum con- 
taining some of our objections to the proposed legislation. May I 
supplement that with a few words? 

South River is a small town—less than three square miles in area. 
[t has a population of about 10,000 people. 

We are not blessed with a single large industry with high ratables. 
We have only a few small factories in the needlework industry, giving 
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employment mostly to women. The male population gets its employ- 
ment in nearby communities, making South River v irtually and truly 
a residential town for working people, blessed with large families 
of children. 

It is certain that our number of school children is greater than that 
of any other municipality in our county in proportion to adult 
population. 

‘herefore, our general public-school expense is very high and real- 
izing that we could not look to income from large industries, we built 
our electric light and power plant some years ago principally to assist 
in meeting school expenses. These expenses are constantly growing. 
Extensive repairs are needed to some buildings, and the erec tion of new 
school buildings is rapidly approaching a necessity. 

To lose any part of the revenue of our electric plant is more than 
can be afforded. Such loss will have its effect upon our schools as 
they now exist, and will delay further expansion. 

If the proposed tax is levied against the funds collected from the 
sale of light and power to our residents, we will lose about $12,000 a 
year. This is money we have earmarked for payment of interest and 
for bond retirement. This is money we are depending upon, and 
in a small community every thousand dollars is mighty important. 

Thank you again for permitting me to appear here. 

We earnestly hope that the proposed tax levy will not be enacted 
into law. 

Gentlemen, may I say again that during trying times, the only 
thing that kept this small city going in the heart of Middlesex C ounty, 
was our needle industries, as far as the women are concerned. 

We have surrounding towns with large industries, such as du Pont, 
Titan, Johnson & Johnson, and there is a struggle: "for instance, now 
we are trying to put in a large water line because a certain part of 
our borough aie more water pressure, and this little plant—an 
amount of mone y of $12,000 or $13,000 may not mean a thing to some 
people, and it may be just a drop in the bucket, but it means a lot to us. 

I am down here—I know there is an old saying that perspiration 
is a cooling process. It was hard for me even to get a hotel room in 
this Capital of ours last night. However, I am here, and I want to 
get back to an underprivileged camp of which I am in charge, and I 
just want to bring this up to you, that none of us are paid. We do not 
get any salary, and sometimes we wonder why we more or less take 
the punishment as officials. 

I want to say it is no more than civic pride. We are a small com- 
munity as stated here, of 12,000, and I feel that—I understand Sena- 
tor Smith’s office—this bill has been from the House floor, and I ask 
you men, without taking a lot of your time because I see you are 
going to have quite a number of witnesses here today—I wish you 
would keep this bill out so that we can save this twelve or thirteen 
thousand dollars, because we are going ahead and trying to give this 
little town a good administration, and we do not have many industries 
to see our way through. 

I want to thank you gentlemen and Mrs. Springer for the wonderful 
cooperation I have received in correspondence and telegrams and all, 
and I want to say that everyone has been very fine about it and I want 
to thank you all very much. 
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Senator Byrp. Thank you, sir. Your statement will be made a part 
of the record. 
(The memorandum referred to follows:) 


STATEMENT OF JOHN F. Fitzpatrick, Mayor, Borovucu or Soutu River, N. J. 


The borough of South River, in Middlesex County, N. J., is one of those 
small American communities which, along with many of its counterparts, has 
been termed, perhaps not without justification, the backbone of the Nation. A 
municipality whose total area does not exceed three square miles and whose 
population is slightly less than 12,000 would indeed be honored in being so 
regarded. 

Within its boundaries are ten churches of various denominations, five schools, 
a theater and two ponds where the kids seem to have a fine time during the 
summer months. It has two banks, three building and loan associations, the 
usual assortment of social and fraternal groups and two political parties, known 
locally as Democrats and Republicans, respectively. In addition to the foregoing 
assets, it lists the operation of a power and water plant which is owned by its 
loyal, hardworking taxpayers. 

These facts are not enumerated in a spirit of jest or irrelevance, but I cite 
them to you in the hope that you will conclude from them that South River is 
primarily a residential community engaged, incidentally, in the business of sell- 
ing water and power to as many consumers as possible. I would like you to 
know further that the figures show conclusively that the business is operated 
the way Americans like to see any business operated—at a profit. A major por- 
tion of the annual surplus is transmitted to the governing body of the municipal- 
ity and is included in its annual budget as an item of revenue. I need hardly 
tell you that the sum so transmitted goes a long way toward paying for the oper- 
ation and maintenance of our police and fire departments, roads, public buildings, 
and all the various housekeeping chores expected in a progressive municipality. 

What would it mean to South River, whose total assessed valuations amount 
to $6,700,000, to have a 3% percent excise tax imposed on gross sales by its 
power plant? Taking last year’s gross sales, which amounted to $347,000, the 
loss in revenue to the borough would be in excess of $12,000. The latter figure 
may appear insignificant, but when it is considered in conjunction with other 
pertinent statistics it assumes an unavoidable importance. 

Our local-purpose tax rate is $1.43 per $100 and a $670 loss in revenue is 
equivalent to a 1 point or 1 cent rise in the tax rate. Consequently, the im- 
position of the proposed excise tax would signify an approximately 18 point or 
12 percent increase in our local tax rate. 

My choice of terms may be questioned, but I am moved to state that such 
an increase would constitute an almost intolerable burden on the residents 
of this community. They, along with millions of others, are sorely pressed today 
to meet the current cost of living which, incidentally, all of us hope to see 
decline. Taxes—municipal, State and Federal—are an ever-present problem 
and no relief appears to be in sight. Indeed, the prospect seems to be a gloomy 
one in that we are told to prepare for new and increased imposts, and this hear- 
ing but confirms that fact. 

In this instance it does not matter that the tax will nominally be imposed 
upon the municipality, because its eflect will be noticed swiftly by a correspond- 
ing depletion in the individual taxpayer's assets. It is my opinion that the time 
has come for a measure of respite and stock-taking. The taxpayer has suffered 
increasing burdens with the passage of the years and vast amounts contributed 
by him have been nobly spent on the security of his country and in behalf of 
the less fortunate throughout the world. The taxpayer understands this and 
has gladly acquiesced in the expenditures. However, there must come a time 
when the American citizen will cease to confine his complaints to grumbling and 
will raise his voice, demanding a precise audit, and I am very much afraid that 
any delay in the process will not be tolerated. 

Last year the borough of South River collected 94.11 percent of the taxes 
assessed by it on individuals, business, and industry within its jurisdiction. I 
consider this response, the best in our community’s recent history, not only 
remarkable but intensely reflective of the honesty and purpose which composes 
the character of the average American taxpayer. In these circumstances, and 
in the light of the effect which the proposed tax would have on our municipal 
economy, I do not relish informing my neighbors that the Senate is determined 
to proceed with the proposed tax. 
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The sum of $12,000, which will be removed from the governing body’s prime 
source of revenue, will depart irrevocably, and as mayor of the municipality I 
have no intention of asking the people of South River to supply the deficiency by 
assenting to higher assessments on their real and personal property. 

I earnestly hope that statement of facts contained herein will receive the 
equally earnest consideration of this honorable body and that its eventual 
decision will be to exempt municipalities from the proposed tax—just as it has 
in the past. 


Senator Byrp. Mr. Charles E. Oakes. 


STATEMENT OF CHARLES E. OAKES, CHAIRMAN, SPECIAL TAX 
POLICY COMMITTEE, EDISON ELECTRIC INSTITUTE 


Mr. Oaxes. Thank you, sir. 

My name is Charles E. Oakes. I live at Allentown, Pa., and am 
president of Pennsylvania Power & Light Co. I am appearing as 
chairman of the special tax policy committee of the Edison Electric 
Institute, a trade organization representing 82 percent of the pri- 
vately owned electric utility companies. These companies will pay 
well over a billion dollars of taxes in 1951, and consequently, we are 
vitally interested in the tax measure now before you. 

Senator Byrv. Sit down, sir, if you care to do so. 

Mr. Oaxes. Thank you, sir. 

I am reading a summary, gentlemen, of the statement that is before 
you. 

At your request I have filed my statement and accompanying charts 
with you. It is my purpose to summarize this statement briefly, and 
then with the aid of the large-size reproductions of the illustrative 
charts which you have before you, answer such questions as you may 
wish to ask. The complete statement with accompanying charts is 
submitted here to be printed in the official records. 

The electric companies appreciate the difficult task confronting this 
committee, and we want you to know that we seek no special privilege 
apart from other industries in paying any additional taxes that may 
be required during the national emergency. 

We believe that as far as possible national defense should be on a 
pay-as-we-go basis if inflation is not to destroy our American eco- 
nomic system. We also believe that with the heavy burden of present 
and proposed taxation, every effort should be made to remove inequi- 
ties from our tax laws. 

The elimination of the 314 percent Federal electrical energy tax is 
long overdue and its repeal as proposed in the House bill is entirely 
justified. The tax unfairly discriminates against the customers of 
the private utility company, to whom the tax is ultimately passed on, 
as against the customers of the publicly owned electric plants who 
pay no tax. The tax is burdensome on the low-income groups and is 
levied on one of their necessities of life. Also, the tax is extraordi- 
narily difficult and expensive to administer with its cumbersome dis- 
tinction between residential and commercial customers who are taxed, 
and industrial customers who are exempt. 

The House report on the bill pene ome the reasons for the repeal 
of the Federal electrical-energy tax, but is incomplete in one respect ; 
the annual loss of revenue is estimated at $104 million. This esti- 
mate overlooks the fact that the tax is an allowable deduction in de- 
termining income and excess-profits taxes. Considering the effect of 
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the proposed 52 percent corporation income tax alone, the net loss of 
revenue to the Government is reduced from $104 million to $50 million. 

To meet the electrical needs of our Nation and its expanding dle- 
fense program, our industry is currently engaged in its greatest ex- 
pansion effort. Electric companies will spe nd over $7 billion in the 
next 3 years, and we estimate that $4 billion of this huge sum must be 
raised through the sale of our securities to the investing public. The 
sale of these securities will depend largely on our future earnings. 
If these earnings are seriously impaired, the prospects are poor—— 

Senator Martin. How will the other three billion be raised $4 bil- 
lion from the sale of securities. How will the other three be raised ? 

Mr. Oakes. The other three will come from retained earnings, 
namely, cash. 

Senator Martin. Plowing back in? 

Mr. Oakes. That is right. Plowing back in our earnings and re- 
serves from depreciation. 

Senator Martin. That was not clear 

Mr. Oaxes. Oh, all right, sir. 

If these earnings are seriously impaired, the prospects are poor, of 
raising the new capital we so urgently need to finance our construc- 
tion program. 

As a regulated industry, our earnings are small compared with our 

capital investment and are vulnerable to any sudden increase in ex- 
penses. Consequently, a tax increase will place us in a dilemma: 
either our earnings will be impaired and our construction program 
slowed down or halted or we must increase the price of electricity. 
When such a deficiency in net earnings is recovered by a rate increase 
the customers—if the tax rate is 50 percent—must pay twice the 
amount of the deficiency. This is a burden which customers of regu- 
lated businesses should not be asked to stand. 

A retroactive tax increase such as that provided by the House bill 
would be especially adverse to the utility industry. Our small margin 
over expenses cannot readily absorb such an increase, and because so 
much of the year is already gone we cannot pass the tax on to our cus- 
tomers. As a matter of fact, the regulatory process through which 
electric rates to our customers are fixed is not adaptable to recover 
retroactive changes in taxes. 

For these reasons, we are gravely concerned about the proposal to 
increase further the already high corporation income tax. The pres- 
ent and proposed high rates threaten the existence of the private en- 
terprise system, and their continuance for even a short time may se- 
riously damage the entire economy. They threaten particularly the 
ability of our industry to raise risk capital. 

Senator Martin. Right there, you speak about the high taxes that 
you are paying. Just how much are they? 

Mr. Oakes. Well, I brought some charts along which are an en- 
largement of the charts before you. I believe I can answer that ques- 
tion by referring to these ch: arts, Senator. 

Senator Martin. All right. 

Mr. Oakes. Would you kindly turn over to chart 1. We show here 
a record covering a 15-year pe riod of the taxes paid by electric com- 
panies. The red is the Federal tax and the yellow is the State tax. 

In this 15-year period there are 
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Senator Connatty. Is that yellow on top of the red, or just-——— 

Mr. Oaxes. It is the sum of the two which is the total tax paid. 

For example, in 1950 it says $948 million. The red is $558 million 
in Federal taxes that were paid and State and local taxes amount to 
$390 million. 

Senator Conna.ty. In addition? 

Mr. Oaxes. That is in addition. 

Senator Connaty. Is that the total of the State and local taxes of 
all the 48 States? 

Mr. Oaxes. That is right. This is for the whole taxpaying indus- 
try. 

Senator Martin. How much does that amount to in dollars? 

Mr. Oaxes. That is $948,000,000 in 1950; and on the basis of the 
pending tax bill, that total will increase to $1,162,000,000 most of it 
coming, of course, from Federal taxes. 

Now, I would like to point out—you can see it right on the chart— 
that, on the basis of the 1951 pending tax bill, the Federal tax for 1951 
is 60 percent greater than the highest war year, 1948, which is a meas- 
ure of the taxes that would be paid by the utility industry, compared 
with war years. Thus you see the burden is really great. 

Senator Wutiams. Is that increase on the basis of a percentage in- 
crease in the rates or just on the basis of the increase in dollars? 

Mr. Oaxes. The increase comes about from three sources: First, the 
increase in the rates themselves, and next, the increase in business we 
have had, generating larger taxable-revenue; an the third—there is 

really a third—is the rate increases which have been made, particu- 
larly in the past year and a half, arising out of tax increases, and the 
increase in commodity prices, thus again making more corporate in- 
come to tax, so from those three sources you have that very large 
increase in Federal taxes. 

Now, of course, particularly in our business, there is just no pos- 
sibility of absorbing taxes; we have got to pass them on. So I would 
like to show you the impact on our customers by taxation. 

If you take and measure these taxes in cents per average dollar paid 
by the customers for electricity, in 1949 the Federal taxes took 10.74 
cents, State taxes 8.56 cents; and there was a total of 19.30 cents out 
of the dollar paid. 

Going to 1951, the pending tax bill will increase Federal taxes to 
14.47 cents, and the total will rise then to 23.28 cents out of a dollar. 

Thus, we will be paying in this situation almost a quarter of our 
total income that we collect per dollar in taxes. 

Senator Martin. That is your gross income? 

Mr. Oaxers. That is our gross; that is what the customer pays. 

We have another comparison which distinguishes our industry from 
all other industries. Let us have this one first, gentlemen. 

Here is an analysis which I think is quite pertinent. In 1949 the 
Federal income taxes were 8.53 cents; the electrical-energy tax was 
2.02 cents—this is in cents per dollar paid by customers, and the mis- 
cellaneous small Federal taxes were 0.19 cents, making a total of 10.74 
cents. 

The removal of the 31% percent electrical-energy tax, as provided 
in the House bill, means that 1.08 cents of that 2.02 cents goes back into 
our tax bill because the $104 million collected through the 314 per- 
cent tax is a deduction for income-tax purposes. The increase, "there- 
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fore in our taxable revenues because of that removal becomes taxable, 
and the income taxes on it would amount to 1.08 cents per customer, or 
54 millions of dollars. This explains further the point I make a 
minute ago when I read that $104 million are the gross collections at 
the present time of the 31/ 6 percent electrical-energy tax, and when 
eliminated actually 54 millions of it comes back into the Federal 
Treasury as income taxes. . 

Senator Frear. Mr. Oakes, is that not assuming that you will leave 
the rate the same as it is now with that 1.05? 

Mr. Oaxes. That is assuming that the revenues are as they are now, 
sir, that is true. 

Senator Frear. If the 314 percent electrical-energy tax is deducted 
from the consumer, you will not pay that difference ; will you 4 

Mr. Oakes. Yes, we will because a little later I will arrive at a 
point here which will show that the increase in taxes has lowered our 

rate of return so great on 95 percent of the industry that all of us 
have to go to the commissions and ask for rate increases. 

Now, the net reduction in expenses of 50 million, of course, will be 
considered by the commissions in allowing any rate increases, so, in 
effect, the consumers get the benefit of the reduction; it is really passed 
on to the consumer 

Senator Byrp. I understand that you have already started proceed- 
ings over the country to increase the rates. 

Mr. Oaxes. Many companies have already applied for rate in- 
creases. You see, the increase to 47 percent has affected so many of 
them that it was necessary, to get these rate increases. Some of them 
are just waiting to see what this final tax bill will be in order to insti- 
tute rate increases, because they did not want to have one rate pro- 
ceeding on top of another. 

Senator Byrp. If you are successful in these applications, the final 
result. will be that the consumer will pay the tax bill; is that correct ? 

Mr. Oaxes. The consumer pays the tax bill in every case, Senator; 
that is true. 

Senator Byrp. The increased taxes will be passed on to the 
consumer. 

Mr. Oakes. By doing it through the Federal income-tax proceeding, 
as we will show in our presentation here, when there is a deficiency 
in net earnings below an allowable rate of return, we have to go to 
a rate process to restore it. We must impose $2 in rate increases for 
every dollar of deficiency that comes about because of increased taxes, 
and that calculation I will be glad to show you. 

Now, that is what I meant when I said awhile ago that such a burden 
on our customers is an unfair burden. 

Senator Frear. Mr. Chairman, did I understand the witness to 
say that for every dollar of increase in taxes, the consumer would have 
to pay $27 

Mr. Oakes. That is correct. 

Senator Frear. What do you mean by wee ? 

Mr. Oaxes. I will be glad to explain that, 

Will you turn to those charts, edatteean’ t The explanation is— 
I have a chart here which is simplified, and the explanation can be 
made in this way: 

The 38 percent level of taxes obtained in 1989. Take a dollar of 
revenue—a hundred cents—as shown by that left-hand stack. The 
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tax deductions from revenue which, of course, means our expenses, our 
State and local taxes, depreciation, and so forth, are 75 cents. We 
have left taxable income. Then we compute the income tax at the 
38-percent level, and we would find that we have a 914-cent amount 
of that dollar of gross revenue paid as Federal income taxes, leaving a 
net income of 15.50 cents which pays the rent on capital and the 
amount that we retain as earnings. That is the amount we need to 
insure a going business. 

Now, suppose the income tax is increased to 52 percent. We still 
have the same deductions, 75 cents, and then if we make a calculation 
on the remaining net taxable income at 52 percent, we will find that 
we have 13 cents out of that dollar required for income tax, an ap- 
parent increase from the 914 cents of 36.8 percent, and our net income 
reduces to 12 cents as compared with a required income of 15.5 cents. 

We, therefore, must go to the regulatory bodies, and ask for an 
increase back to the 1514 cents; to restore 314 cents, in other words. 

Now, what is required in the way of an increase in gross to do 
that? We need 1514 cents. If the rate is at 52 percent, we divide 
the 1514 cents by 1 minus 52, which amounts to 32.29, which is the net 
taxable income required to pay Federal income taxes at 52 percent and 
leave the required net income of 1514 cents. 

Therefore, the Federal income taxes required are 16.79 cents, the 
deductions, of course, being the same as they were in the other cases, 
so the increase in revenues from our customers is 7.29 cents, not the 
3144 cents that would be apparent by merely applying the rate of 52 
percent to our present taxable income and that increase of 7.29 
cents goes to the Federal Government. Not a cent of it is retained by 
the companies. 

Senator Brrp. You mean by that, if you had $100,000 increase in 
taxes, that then you would have to obtain $200,000? 

Mr. Oakes. Yes, sir. 

At the 52 percent rate that is exactly what would happen. 

Senator Byrp. You have no increased costs?’ Why should you ask 
for $200,000 4 ; 

Mr. Oakes. Because, let us go at it in a little different way—if 
we had an increase of $100 that 1s necessary to pay, say, at a 50-percent 
raie——— 

Senator Byrp. Leave the rate out. Let us deal in dollars. Leave 
out all percentages, and let us assume you are going to be increased 
$100,000 in taxes, and you are going to ask for a $200,000 increase in 
rates. 

Mr. Oaxes. In other words, that our net revenues remain the 
same. We would have to ask for $200,000 in a rate increase. 

Senator Brrp. How is that? 

Mr. Oakes. Let us go at it this way. $100,000 is the apparent in- 
crease. If we increase our revenues by that amount, to attempt to 
restore that $100,000 of tax increase, immediately our taxable in- 
come increases by $100,000 and half of that must be paid over as 
taxes above what is alread paid, so $50,000 of that would go to the 
Federal Government and $50,000 would be retained by the company, 
to bring its—— . 

Senator Brrp. You are getting off the premise. We are assuming 
you are going to pay $100,000 additional taxes. ; 

Mr. Oakes. Yes, sir. 
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Senator Byrp. Then you say you are going to the rate commissions 
and ask for $200,000 increase in rates. 

Mr. Oakes. In order to pay the $100,000 increase, and in order to 
pay another $100,000—— 

Senator Byrp. But you are going on a percentage basis. I am 
speaking not of percentage, but a flat increase of $100,000. 

Mr. Oaxrs. That is true. 

Senator Byrp. Why do you need $200,000 to pay $100,000? 

Mr. Oakes. All right. “I will attempt to explain it this way. As 
soon as we increase the taxes the $100,000 increase reduces our net 
income remaining by $100,000. That has to be restored. When we 
restore it, suppose we restore it by adding on $100,000 in gross. 

When we do that we also increase our taxable income by $100,000 
and half of that goes to the Government so we therefore can only 
retain half of it. 

We have half of the goal obtained. 

In order to get the whole $100,000 restored in net, we have to again 
ask for another $100,000, and half of that goes to the Government, 
and half is retained. 

Senator Byrp. Of the $200,000 you take in, you pay half in taxes. 

Mr. Oaxes. That is right. 

Senator Marri. I see it. 

Mr. Oakes. You have to do it twice because the Government always 
takes a half every time you raise it. 

Senator Martin. I could not get it before. 

Senator Hory. It is just the same thing. I was going to say that 
when you get $100,000 additional, you increase the taxes, so it takes 
another $100,000 to meet the taxes that are involved. 

Mr. Oakes. That is right. 

Senator Byrp. That is right. 

Mr. Oaxers. As I said, the savings of the American people are the 
source of creative capital. 

We are gravely concerned over the adverse effect of increased per- 
sonal income taxes on the savings of individuals. 

We offer evidence that higher Federal income tax rates, both per- 
sonal and corporate, will further dry up this source of equity capital. 

As a source of additional revenue, we urge that you apply the cor- 
porate income tax to the presently exempt publicly owned powe1 
projects. In 1951 under the pending tax bill we estimate that addi- 
tional tax revenues of $107 million can be so obtained, a source not now 
tapped at all. 

In time of national emergency, it is improvident to overlook this 
expanding source of revenue. Publicly —— projects have grown 
prodigiously during the past 15 years. And there is now under con- 
struction, or proposed, enough capacity to make the publicly owned 
plants comparable in size and output with the present taxpaying 
utilities. Some of the growth has been at the expense of private 
utilities through outright transfer of ownership or the competitive 
invasion of the private market. Duri ing the last 15 vears, 47 electric 
companies have biden taken over in their entirety and 23 have lost large 
segments of their property to public ownership. Public power should 
be a source of substantial tax revenue to the Federal Government. If 
it continues to grow at the expense of taxpaying utilities. the tax 
revenue now obtained from our industry will gradually disappear. 
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In addition, the tax exemption now enjoyed by public power is rank 
discrimination against the customer of the private utility company. 

Under the regulatory processes to which private utilities are subject, 
it is the customer who pays the tax levied on the utility. For the year 
1950, taxpaying electric utilities paid $558 million in Federal taxes— 
that is the point I just made—and under the pending House bill will 
pay approximately $724 million in 1951. These taxes amounted to 
1214 cents out of every dollar collected from our customers in 1950, 
and will total 144% cents on the basis of the pending bill. 

Thus, a substantial part of the amounts charged our customers goes 
for Federal taxes. By contrast, the publicly owned electric projects 
pay no Federal tax. In effect, their customers are relieved of a sub- 
stantial tax burden, while the customers of the privately owned util- 
ities bear a heavy load. The time to end this discrimination is now. 

In conclusion, we— 

1. Ask you to confirm the action of the House in eliminating the 
inequitable and burdensome 314-percent electrical energy tax. 

2. Suggest that small investors be encouraged to save and invest in 
American enterprise by allowing a small exemption for dividends 
received. 

3. Request that any changes made in the tax laws not be made retro- 
active, particularly for our industry. 

4. Ask you to put an end to the existing unfair discrimination 
against the taxpaying electric light and power companies by remov- 
ing the tax exemption now enjoyed by public bodies engaged in the 
power business. 

5. Ask that the Congress reduce spending for nondefense items and 
limit corporate tax rates to present levels. 

Senator Hory. What portion of the increase has there been in pub- 
lic power in recent years in the United States; that is, tax-free? Of 
course, all public power is. 

Mr. Oakes. Yes; that is correct. We have a couple of charts on 
that which I think will explain the point. 

In 1930 the percentage of the total energy generated in the Nation 
by public bodies was 5.5 percent of the total. In 1950 it had grown to 
18.9 percent. 

This increase is almost 21% times in the 20 years. Now, if you turn 
to the next one—— 

Senator Hory. Of course, all of that power is tax-free. 

Mr. Oaxes. That is all tax-free; absolutely. 

Senator Marrry. Might I ask a question there? If that publicly 
owned power was taxed at the same rate as the privately owned electric 
organizations, how much tax would that be for the Federal Govern- 
ment? Have you had a calculation made of that ? 

Mr. Oaxes. Yes, sir. 

If the Federal corporate taxes under the House bill were applied 
to the earning estimates of public-power enterprises, the Government 
would collect $107 million and the collections would be divided as fol- 
lows: Municipalities, 6014 millions; Federal authorities, 3514 millions; 
and non-Federal authorities, 11 millions. The impact, Senator, is 
most striking. 

Turn to the next chart, please. This $107 million—this is corporate 
income taxes we are talking about—is more than the corporate income 
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tax which is collected in 10 States all added together. There are the 
States and there are the amounts. 

Senator Witi1aMs. That $107 million is, in effect, a subsidy for the 
companies in that area. 

Mr. Oakes. What is that, sir? 

Senator WiuuiAMs. I say, it is a subsidy in effect for the industries 
in that area. 

Mr. Oakes. Certainly, in part, to the extent that it would come 
from industry, that is true; and the rest of it is a subsidy a the 
general residential and commercial customers all over the Nation are 
paying, by paying the taxes that these customers in these areas are 
relieved of. 

Now, also that $107 million, by comparison, is more than the cor- 
porate income taxes collected in each of 28 States in this Nation. So 
you see, it is really a substantial amount. 

Senator Martin. Mr. Chairman, I know our time is going, but 1 was 
not just quite clear on a statement the witness made. 

You made mention of the repeal of the 314 electrical-energy tax 
how that would increase the Federal tax. I am not just clear on that. 

Mr. Oaxes. Will you turn back to that chart, please, sir? 

Senator Martin. Because if there is any way we can get more 
revenue, that is the interesting thing to us right now. 

Mr. Oakes. The 314-percent energy tax is about 2 cents out of the 
revenue dollar that we receive today. Federal taxes are almost 10.2 
cents. This 314-percent energy tax is a tax deduction for the purpose 
of computing the Federal income tax. Therefore, if we are relieved 
of the 314-percent energy tax, our taxable net income for corporation 
tax purposes increases. ‘Therefore, half of the amount of the 514- 
percent energy tax that we pay now comes back to the Government 
through the corporate tax. 

Senator Brrp. This 104 million is the total ? 

Mr. Oakes. Total gross received from the 314-percent energy tax. 

Senator Byrp. And is no longer a deduction as part of your ex- 
penses, and then you pay an income tax on that of 52 percent ? 

Mr. Oaxes. That is correct. 

Senator Byrp. So you pay more than half of it back ? 

Mr. Oaxes. That is correct. 

Senator Brrp. That is not allowed—that deduction is not allowed 
and is not made in this $104 million estimate ? 

Mr. Oakes. No; that is right. 

Senator Byrp. Is there anything further, Mr. Oakes? 

Mr. Oaxes. Thank you very, very much, sir. I appreciate this 
opportunity to appear before you. 

Senator Connatty. I want to ask one question. 

Mr. Oakes. Yes, sir. 

Senator Conna.ty. Is one of your chief difficulties the getting of 
additional capital? That is one of them; is it not? 

Mr. Oakes. Yes, sir. 

Senator Conna.tiy. One of your difficulties is attracting investment 
into these companies? 

Mr. Oaxes. That is correct. That is a very, very— 

Senator Connatiy. What effect on that does the high tax have? 

Mr. Oakes. We have a couple of charts on it which I think are 

Senator Kerr. You can just make a statement. 
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Mr. Oaxes. Well, I can make it from these charts quite easily. 

This industry of ours is unique compared with all other industries. 
We have made a study of the capital required for _expansion—ne Ww 
money—since the end of the war, and we find that 75 percent of all 
the new money that was obtained for industries in general came from 
retained earnings, and 25 percent was obtained by the sale of 
securities. 

Now, the reverse of that is true for the electric power and light 
companies. Only 39 percent came from retained earnings. We did 
not earn enough to finance all our expansion from internal sources; 
and so 61 percent came from the sale of stocks and bonds. 

Therefore, any change in our net earnings position is immediately 
reflected in our ability to sell our securities. 

If you will turn to the next chart you will see that the margins 
left over to us after paying all expenses, including taxes, have been 
going down very markedly since 1939. 

In 1939 we had left over for, say, wages of capital—that means 
an and dividends and that sort of thing—and the amount re- 
tained in our business, about 35 percent of the dollar received from 
the customer. It had gone down to 2114 percent by 1950 and on 
the basis of this pending tax bill will again reduce to 20 percent. 

Now, those margins are reflected immediately in the prices of 
securities in the market, and therefore any change in taxes is immedi- 
ately reflected in net, and in our ability, of course, to finance. 

If you turn to the next chart we will show you what the effect has 
been on the companies. 

Now, this margin that I just talked about, if you divide what we 
have left after all expenses into the plant account of the companies, 
you have a percentage which is a measure of the earnings position 
of the companies. 

I have taken the entire industry and broken it up into four parts. 
I have adjusted the data to reflect the pending tax bill. By assem- 
bling the plant account of those companies which would earn between 
5 and 6 percent, that is one-third of the industry. 

Those companies that would earn between 4 and 5 percent are 
26 percent of the industry; and those companies which would earn 
on e int account less than 4 percent are 37 percent of the industry, 
so by just looking at those figures—these are not rates of return 
allowed by regulatory bodies, but they are very close to that; they 
are a real measure of the situation. 

Now a survey of those figures indicates that our ability to sell our 
securities would be impaired by the pending bill. That is why I said 
a bit ago that any changes in taxes today, any further increase, will 
immediately require all of us to go to the regul: itory bodies, so that 
we can at least approximate the earnings rate of return that we now 
have—ask them to restore them. 

Thank you very much. 

Senator Frear. Well, you can go toa regul: itory body and get your 
additional increase in rate for those taxts; can you not ? 

Mr. Oakes. Yes; generally, I think ae would grant it. They 
are under obligation to grant it. c 

But, as I said a bit ago, when we go to them beeause of increase in 
Federal income taxation, we have to ask the customer for twice as 
much—— 

Senator Frear. Yes. 
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Mr. Oaxes. And we think that is inflation; the cycle that goes on 
and on. 

Senator Frear. I think I understood that. 

Senator Minuixrn. Mr. Chairman, I did not hear all of this testi- 
mony. 

What is your point?) What do you want? 

Mr. Oakes. We would like first, Senator, to have the Senate go 
ae with the House and eliminate the inequitable and burdensome 

% percent electrical energy tax. 

We would like to suggest that small investors—and this applies 
directly to the point I am making just now—— 

Senator ConnaLiy. You point to me as indicating that I am a very 
small investor. 

Mr. Oakes. I did not mean to point to you, Senator, at all. 
| Laughter. | 

Senator Connatty. You said a small investor, and pointed at me. 

Mr. Oaxes. I did it by way of emphasis, sir. 

We suggest that small investors be encouraged to save and invest 
in American enterprise by allowing a small exemption for dividends 
received—and by “small,” I mean very small. 

Senator Connatiy. Mighty near nothing? 

Mr. Oakes. Yes. $200 would encourage—would bring in thou- 
sands of new investors to which we could go to sell our securities. 

We request that any changes made in the tax laws not be made 
retroactive—that is another of the requests that we made, Senator— 
and we also request that you put an end to the existing unfair dis- 
crimination against the taxpaying electric light and poms r companies 
by removing the tax exemption now enjoyed by public bodies engaged 
in the power business; and the last one of our suggestions was we 
reduce spending for nonessential or nondefense items and limit cor- 
porate tax rates to present levels, if it can possibly be done. 

Senator Minurkin. Thank you very much. 

Senator Byrrp. Thank you, sir. 

Senator Connatiy. Do you represent all of the electric privately 
owned companies ¢ 

Mr. Oakes. Yes, sir. 

Senator ConnaLiy. Your association covers them all? 

Mr. Oakes. Yes, si 

Senator teeta The Edison Electric Institute—— 

Mr. Oaxrs. Yes, sir. 

Senator Connatiy. That is a trade institute, I suppose ¢ 

Mr. Oakes. Yes, sir; and covers practically every public utility in 
the country. There are very few that are not members. 

Senator Connatiy. So, you are speaking for all of them. 

Mr. Oakes. I am speaking for all of them. 

Senator Connauiy. And the difficulties that you pointed out as to 
financing and all of that apply to all of them ? 

Mr. Oaxes. Yes, sir; it applies to all of them. Let me remark: The 
expansion program that we have had since the war period, if carried 
on through the year 1953, as we now plan it, will mean that we have 
expanded by $15 billion, and our plant account at the end of 1953, 
in my opinion, will pass that which the railroads of the country now 
have, 
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* In other words, our industry in 1953 will be a bigger industry than 
it is now so far as plant account goes; so, we are really a large industry. 

Senator Byrp. What is the amount you expect to increase it by’ 

Mr. Oakes. We expect in the next 3 years that 7 billions in new 
money will be required, and we must raise at least 4 billions of that. 
The other three will come from internal sources. 

Senator Byrp. Thank you very much, Mr. Oakes. 

Mr. Oakes. Thank you very, very much. 

Senator Connauiy. I am glad to have heard you, Mr. Oakes. We 
are all interested in these problems. 

(The prepared text and charts of Mr. Oakes and a statement of the 
American Public Power Association follow :) 


STATEMENT OF CHARLES E. OAKES, PRESIDENT, PENNSYLVANIA Power & LicuT Co. 
AND CHAIRMAN OF SpeEcrAL TAx PoLicy COMMITTEE or Epison ELectric INsTITUTE 


My name is Charles E. Oakes. I live at Allentown, Pa. I am president of 
Pennsylvania Power & Light Co., which serves a portion of eastern Pennsylvania 
and which is wholly and directly owned by the general public. 

I appear before this committee as chairman of the special tax policy committee 
of the Edison Electric Institute, to present its views with respect to the effect of 
the pending tax bill upon the electric-light and power companies of this country. 
The Edison Electric Institute is a trade association representing 82 percent of the 
taxpaying electric-utility industry of our Nation. This industry has over 
$19,500,000,000 of plant and property, receives gross revenues of over $5,000,- 
000,000 per year, and will pay well over a billion dollars of taxes in 1951. 

The electric companies appreciate the difficult task confronting this committee. 
We are concerned about the future of our country with respect to both national 
defense and inflation. We believe, like businessmen generally, that we should 
pay for national defense as we go along. 

To conserve the time of this committee, I have prepared some charts to illus- 
trate the impact of taxation on electric-power and light companies, and the 
suggestions we are making at thistime. The latest available statistics have been 
used throughout. 

In my opinion, it is essential to consider taxes not only from the viewpoint 
of their impact on our industry and its customers but also in relation to their 
effect on national welfare either through higher rates, impaired service, or lack 
of sufficient electric power. 

Chart I shows the 15-year record of dollars paid by the electric-light and power 
companies for taxes. In the period shown they have aggregated the considerable 
sum of $9,500,000,000. This amount of money is greater than the total Federal 
taxes collected in 1941—Pearl Harbor year. 

The 1951 Federal taxes shown are estimated on the basis of the pending tax 
bill as it passed the House, and are over 60 percent greater than the highest 
annual Federal tax payments ever made by the industry during World War II. 

Like all industry, the electric-light and power companies include taxes in the 
rates charged for their product, for they have no other source of funds. There- 
fore, taxes imposed directly on the electric companies become taxes on the con- 
sumers of electricity. So, I am speaking for our customers as well as for the 
companies. 

For this reason, chart II is not in dollars paid by the companies. Instead, it 
shows the cents of the average dollar paid by the customers of the companies, 
which must be set aside for taxes. It shows the actual taxes so paid in 1949, 
when the Federal corporate-tax rate was 38 percent; in 1950, when the effective 
corporate rate was 42 percent, and as estimated for 1951 under the provisions 
of the pending bill. This is the most effective way of showing how heavy a tax 
burden is placed on our customers. On the average, nearly one-quarter of the 
amount the customers of the electric companies will pay for electricity in 1951 
will go for taxes. 

Chart III shows only the Federal taxes for the last 8 vears, broken down as to 
kind. The 1951 tax bill as passed by the House eliminated the 314-percent 
electrical energy tax. To illustrate the relative change in the situation, I have 
shown 1951 without the 314-percent tax. Actually, under the provisions of the 
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pending bill, it would not be removed until the new tax bill is passed, and thus 
there would be an “overlap” for a portion of the year. 

The 3% percent electrical-energy tax was deductible in its entirety, just like 
operating expenses, before determining the income subject to Federal income 
taxes. Its removal will, therefore, increase our Federal income taxes because 
it will increase the income subject to such taxes. 

The Report of the Committee on Ways and Means of the House of Representa- 
tives, page 50, stated: 

“It is estimated that in a full year of operation the repeal of this 344 percent 
electrical-energy tax will reduce revenues by $104 million annually.” 

This $104 million is the gross amount of the reduction for the entire year. 
However, the Federal income tax on it will be $54 million, leaving $50 million 
as the net reduction in tax revenues of the Federal Government by reason of the 
repeal of the 314-percent electrical-energy tax. 

The 314-percent electrical-energy tax applied only to residential and commer- 
cial customers and. thus discriminated in large measure against low-income 
groups. It also discriminated against the customers of the electric-light and 
power companies, as public bodies in the power business did not pay the tax. 
The administration of this tax was costly to both the electric companies and the 
‘Treasury of the United States. It involved the repeated examination of millions 
of accounts, and periodic review of the status of many of them. Its elimination 
by the House was wise. 

Proportionately, the electric companies pay a much heavier burden of Federal 
income taxes than the average American business. This is illustrated by chart 
IV. The proportions are for the fiscal year 1948, the latest for which the informa- 
tion is available. Although the electrie companies had less than 1 percent of 
the total compiled receipts of corporations filing income-tax returns, they paid 
over 2% percent of the total corporation income taxes. 

Chart V is concerned only with Federal income taxes. It contrasts the electric 
companies with representative companies in the various industries shown in 
terms of the proportion of the average dollar paid by customers which must be 
set aside for taxes. 

A much larger proportion of the electric customers’ dollar must be set aside 
for taxes than in the other cases. It is evident that the amount needed as a price 
increase to the customer to cover any tax increase is far less for such nonutility 
companies than it is for the electric-utility companies. 

It is obvious that Federal income taxes bear much more heavily upon the 
customers of the electric companies than upon those of most other businesses. 

Chart VI illustrates another of the other important differences between 
businesses. It shows the large amount of investment required by the electric 
companies to obtain $1 of annual revenue, as compared with the same businesses 
shown on the preceding chart. The electric companies’ average requirement 
of $4.09 for each dollar of annual revenue is 45 times greater than the 9-cent 
requirement of the retail grocery chain. Federal income taxes on corporations 
are levied on the wages of risk capital and preferred stock. As a result, when 
large investments are required to produce annual revenue, as is the case in 
respect to the electric light and power companies, Federal income taxes are a 
heavy burden. 

There is a great difference between the electric companies and nonutility busi- 
nesses in their ability to absorb a tax increase, and in the ease with which it can 
be passed on to the customer. 

The electric-utility companies are regulated businesses, with their rates fixed 
by law. ‘To obtain rate increases requires regulatory commission action, and this 
takes time. This lag in itself is serious: but, if it is further compounded by the 
enactment of a retroactive tax bill, the resulting maladjustment in our industry 
could Well be critical. 

While part of our economy is now subject to wartime regulation, the greater 
part is not; and, in any event, changes in the price charged for goods by an ordi- 
nary business is a much more simple process than it is for a regulated utility. 

The business of the electric-light and power companies is expanding rapidly. 
They must finance and build, for what they supply is a national necessity. 

Immediately upon the close of World War II, the electric companies embarked 
upon a vast postwar expansion program to meet the power needs of our Nation. 
This program will cost $15 billion through through 1953, and there is no end 
in sight to the increase in the power requirements of the United States beyond 
that arbitrary date. 
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The electric companies will spend over $7 billion on new construction in the 
next 3 years. Even with this vast sum, the companies will barely keep ahead 
of the growing demands for national defense. An adequate supply of power is 
essential to the safety and welfare of the Nation. 

Money for expansion comes from two sources; internal and external. Many 
businesses can secure most or all the capital they need from the revenues of 
the enterprises. Chart VII illustrates what took place during the postwar period. 
It shows that industry as a whole obtained three-quarters of its new capital 
requirements from internal sources, whereas the electric companies could obtain 
only 89 percent in this way, and had to secure the other 61 percent in the competi- 
tive money markets of this country. 

In 1950, the electric-light and power companies did over 27 percent of all the 
new money corporate financing in this country, although on a receipts basis 
they are less than 1 percent of the total of all corporations in this country. 

In order to secure new money at favorable rates, the companies must demon- 
strate that their present earnings and future prospects are good. If earnings 
show evidence of deteriorating, the cost of new money will go up, and, in the 
end, will cease to be available at any reasonable price. Such a result would 
be disastrous to the welfare of our country. 

The Nation is experiencing a serious inflation. Its extent is illustrated by 
chart VIII, which shows the “all commodity” index by months from 1940 to date. 
The index shows that prices of “all commodities” have more than doubled since 
1940. In common with everyone else, the electric companies have to pay in- 
creased commodity prices and wages. 

. The effect of this inflation and increased taxes upon the electric-light and 
power companies is shown by chart IX. 

The margin remaining after expenses is the amount available for rent of 
capital and for the earnings which must be retained if the businesses are to 
remain on a sound, conservative basis and be able to attract the new money 
needed by an expanding industry. 

The figures are average for the entire business-managed electric utility indus- 
try. Of course, individual companies vary from his mean, 

Inflation and high taxes had crowded in on this margin to a serious extent 
by 1950. The pending tax bill would encroach still further upon it. To offset 
the loss, Wholesole rate increases will be necessary if disaster is to be avoided. 

Chart X is based on 1950 figures for the individual electric-light and power 
companies, adjusted to reflect the effect of the pending tax bill, It shows the 
ratios of the earnings of the companies after depreciation and taxes, to plant 
accounts. Less than 5 percent of the industry had margins greater than 6 
percent. Nearly two-thirds had margins less than 5 percent. 

I want to make it very plain that the figures I have shown above are not 
the returns on a “rate base” which would be used in fixing rates. These are set 
by regulatory commissions after hearings and consideration of all factors in 
volved. The figures on the chart do indicate however, that under the pending 
tax bill most electric companies would have a margin below the levels generally 
allowed by regulatory bodies. 

Should the pending bill become law electric companies all over the Nation 
would be forced to apply to their regulatory bodies for increased rates. Delays 
would be unavoidable. Earnings would be impaired, thus making financing 
difficult or impossible, and slowing down or halting essential portions of the 
construction program. This would be a national disaster, 

Earnings must be maintained at levels high enough to secure new risk money 
at reasonable rates of hire. To raise rates to do this will put an extra burden 
upon our customers, which I believe to be unfair. 

1 would like to explain what I mean by the simplified example shown on 
chart XI, as the point is hard to see at first glance. 

In 1949 the corporate-income tax rate was 88 percent. The pending tax bill 
provides a 52-percent rate. This represents an apparent 36.8-percent increase 
in 2 years. But it is not the true increase if the net earnings are to remain 
at the 1949 level, as they must in most instances if the electric companies are 
to obtain the needed new money at reasonable prices. The true increase in 
taxes will be 76.7 percent. 

The first stack shows the situation in 1949, when the corporate income tax 
rate was 38 percent. The top section shows the deductions made for income- 
tax purposes in order to get a base for calculating the Federal income tax. 
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The next section shows the Federal income tax at 38 percent. The bottem 
section shows the resulting net, income after taxes, which is at the minimum 
level consistent with the needs of the company for raising new capital. 

Now move to the center stack. This shows what happens when the Federal 
income tax rate is increased to 52 percent. On the face of the figures, this 
would represent an increase of 36.8 percent in taxes. Such an increase would 
take an additional 3.5 cents from each dollar of revenue, and would cut down 
the net income by a corresponding amount. 

Now, at first glance it would seem that in order to meet this increase in 
taxes by increasing rates, all that would be necessary would be to charge the 
customer an additional 3.5 cents on each dollar paid. 

The Federal income tax, however, does not work that way. The stack on 
the right shows what would really happen if the net income of 15.5 cents is to 
remain intact. In order to collect a Federal income tax of 52 percent, and still 
have 15.5 cents of net income remaining, a net taxable income of 32.29 cents 
would be required, And the income tax would be 16.79 cents. Thus the increase 
in taxes over the 38 percent would be 7.29 cents, which is a boost of 76.7 percent 
over the 1949 rate level, instead of the 36.8 percent which was indicated by the 
increase in the income-tax rate. 

Thus the customers would have to pay 7.29 cents more to take care of a Federal 
income tax increase that on its face amounted to only 3.5 cents. Said another 
way, the customers must pay over twice the apparent tax increase. 

The electric companies would not get a cent of this added amount. It would 
all go to the tax-collecting agencies. 

We believe that corporate-income taxes and personal-income taxes are higher 
than is good for industry and the general public. Specifically, we believe that 
the 47-percent rate now in effect is higher than industry can long endure without 
serious adverse results, and that the proposed increase would be disastrous 
to our economy. The effect which I have just been illustrating would be 
extremely inflationary, and the weight of these taxes is so great as to destroy 
by indirection our American economic system. 

We are gravely concerned by the retroactive provisions of the pending tax 
bill. We are a regulated industry, with rates established on the situation which 
now exists. Regulatory bodies do not grant retroactive rate increases. So, it 
will be impossible for the companies to recover retroactive taxes. Dividends 
have been paid, and financing has been undertaken on the basis of existing tax 
rates. We ask you to make any changes in tax rates which you may find to 
be necessary effective after the passage of the tax bill. 

I appreciate that suggestions are in order as to the course which might be 
followed to avoid the adverse effects which I have been describing 

The first suggestion would be, of course, to reduce the need for additional taxes 
by eliminating nonessential Government expenditures. A businessman is apt to 
judge such matters by what he himself knows to be true in his line of endeavor. 
The Federal budget for the fiscal year 1952 contained requests for appropriations 
for Federal bureaus engaged in the power business totaling well over 114 billion 
dollars. Part was to be used to initiate new power projects that could not be 
ready for years to come. Part was te complete projects that have just been 
started, and which could not possibly be ready for several years. Part was for 
duplicating existing transmission lines. Part was for power facilities which the 
electric companies, if given a chance, would build. 

The Congress made extensive cuts in such appropriations for the fiscal year 
1952, but a great deal more money could be removed without any adverse effects 
on our economy. On the contrary, such a step would improve it. 

The new capital required by American business comes from the savings of its 
citizens. The increases in corporate and personal-income tax rates which have 
taken place in recent years are “drying up” the source of creative capital. Let 
me show you what is taking place. 

Chart XIT reproduces an advertisement which appeared recently in a New York 
newspaper. It promotes the sale of tax-free securities by emphasizing the tax 
discrimination which exists against the electric-light and power companies. You 
will note that it “plays up” the pending tax bill, implying that the proposed 
increase in personal-income tax rates should impel the investor to buy the tax- 
free bonds. 

Chart XIIT shows that the percent of income of individuals in every income 
bracket, attributable to dividends, had fallen greatly in the period 1935-47, and 
the evidence at hand shows that it is still going down. 
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The pending bill, should it become law, will still further restrict the creation 
oi new capital by diverting current savings to pay personal taxes. Additional 
increases which may be necessary would again reduce the money available for 
investment in corporate securities. 

The man with large income evidently has been getting out of investments in 
corporate equities. The only reason for such a person to own stock is for pure 
speculation where gains are subject to the capital-gains tax. He is not interested 
in the income from dividends, for such income is almost entirely taxed away. 

Chart XIV illustrates what happens to the investor in various income brackets, 
I have started with an earning of $5 per share before Federal income taxes. 
My chart is based on a dividend payment of 75 percent of earnings available 
after payment of Federal income taxes. Let me start with the little fellow 
lirst—the one with $3,000 adjusted gross income. In 1949 the company, out of 
the $5, would have paid $1.90 in Federal income taxes. This would have left 
£3.10 for the investors. The company would retain a quarter of this or 77 cents, 
leaving $2.33 as income to the investor. He would have paid 39 cents in per- 
sonal income taxes at his marginal rate (16.6 percent), leaving him with $1.94 
out of the $5 earned for him by the company. 

Under the pending tax bill, this little fellow’s net share would be cut to $1.39. 

Now look at the rear stacks—the big fellow. In 1949, his net share out of the 
$5 would have been only 42 cents. Under the pending tax bill, this share, small 
as it was, would shrink to only 10 cents. 

It is no wonder that all investors are losing interest in common stock. 

An analysis of the stock ownership of a number of large American corpora- 
tions shows that more than 80 percent of their stockholders own less than 100 
shares each. These investors of moderate means are becoming more and more 
aware of how their savings are being reduced through extortionate double taxa- 
tion. In the face of mounting taxes, it is astonishing with what tenacity indi- 
vidual investors have sought to retain their ownership in Amercan enterprise. 

If the new tax law could be so drafted as to encourage savings by the citizens 
of moderate means and their investment in American industry, a great step for- 
ward would have been taken. A way to accomplish this would be to give the little 
fellow a specified exemption for dividends received. 

Now, I want to talk about tax discrimination. 

The electric utility industry in America is in three parts. The larger portion 
consists of the electric light and power companies. They pay a heavy and full 
burden of Federal, State, and local taxes. The next portion in size, and growing 
rapidly in extent, consists of various public bodies—Federal, State, and munici- 
pal. This portion pays very little or no Federal taxes, and an insignificant 
amount in lieu of State and local taxes. The third, and smallest portion, consists 
of the rural electric cooperatives. 

Freedom from Federal taxation is only one of the many special privileges 
enjoyed by electric power enterprises operated by political bodies, but it is the 
most unjust. 

Tax discrimination not only hurts; it threatens the very existence of the elec- 
tric companies. 

President Truman, in his tax message of January 23, 1950, expressed the grav- 
ity of such a situation better than I can, when he said: 

“A tax concession to a favored few is always unfair, but it becomes a gross 
injustice against the rest of the population when tax rates are high. The case 
for the elimination of these inequities would be strong even if there were no 
need for replacement revenue.” 

No Federal taxes are paid by Federal, State, and municipal power enterprises 
except excise taxes on purchased materials and services. The discrimination is 
almost complete in this field. 

When the Federal tax exemption was first granted to public bodies engaged in 
the power business the taxes on the electric companies were so small in relation 
to revenues that the discrimination was negligible. But now it has become ex 
tremely serious, and the pending tax bill will make matters worse. 

Due to these tax advantages, which during the last 15 years have steadily 
increased in extent and significance, 47 electric companies have been taken over 
in their entirety, 23 electric companies have lost large and important segments 
of their property, and a considerable number of others have lost minor segments 
to power enterprises owned and operated by public bodies. This trend is a serious 
matter to the electric companies. 
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Chart XV illustrates extent of the growth of public bodies in the power busi- 
ness by showing the amount of energy generated by enterprises that pay very 
little or no Federal taxes, 

Serious as it is, what has taken place to date is insignificant in the light of 
what may be ahead. The map which is chart XVI shows the portion of the 
Federal electric generating plant program that we know about, including certain 
State projects which have been financed in whole or in part by the Federal Gov- 
ernment. The map shows a total of 681 power projects in service, under con- 
struction and proposed, with a total ultimate installed capacity of over 56,300,000 
kilowatts. We believe that the plants shown on this map will produce on the 
order of 250 billion kilowatt-hours a year of power free of Federal taxes. The 
total generation of the taxpaying utilities for 1950 was only slightly more than 
this figure. 

I have shown you these charts, and quoted these figures, to show the great 
scope of the tax-free power business of the future if this favored segment of the 
power industry continues to enjoy this profitable special privilege. 

I have in my hand a copy of the report of the legislative committee to investi- 
gate the power situation in South Carolina, both public and private, as it was 
printed in the Journal of the House of Representatives of the State of South 
Carolina, Tuesday, February 13, 1951. I quote from it as follows: 

‘“* * * we conclude that the private power companies are carrying the vast 
tax load and that public power is all but exempt from all taxes. In the light 
of this, we feel that private companies are being discriminated against for most 
certainly public power with less than a half million for all taxes can sell power 
cheaper than private companies, when they are paying in the neighborhood of 18 
million in taxes. 

That is enough to give any citizen who has his State’s welfare at heart pause 
for thought. For we do not want a welfare or socialistic state in South Caro- 
lina. * * * The private companies * * * carry a terrific tax load which 
constitutes unfair competition; it is not fair for our lawmakers to discriminate 
one against the other.” . 

We appreciate that the Senate Finance Committee can deal only with Fed- 
eral taxes, but the removal of this part of the discrimination against the electric 
light and power companies would go far toward correcting this unjust situation, 

The time to end this tax discrimination is now. It is only human nature to 
object violently to losing some special privilege which gives to its owner a big 
advantage over his neighbor. If the public power empire is to grow in size 
and political strength, it will be increasingly difficult to right this wrong. 

The extension of Federal taxes to power businesses conducted by public bodies 
would bring in badly needed tax revenues from a segment of our people which 
is not paying its full share of the cost of the Federal Government. 

Chart XVII shows total estimated additional Federal tax revenues which 
could be obtained by taxing electric businesses owned and operated by public 
bodies in 1951 under the pending tax bill, to be about $107,000,000. Much of the 
revenue from municipalities would come from cities that are also beneficiaries 
of subsidized Federal power. 

This amount of tax revenue is a considerable sum as is shown by chart XVIII. 
It is greater than the corporation income tax that was collected from any one of 
28 States in the fiscal year 1950. It is greater than the total corporation income 
tax collected from 10 States in the same year. 

Chart XIX shows that over one-half of this tax revenue loss takes place in 
four States—California, Tennessee, Washington, and Nebraska. These same 
four States, however, paid only 10% percent of the total personal and corporate 
income taxes paid in the United States. 

In conclusion, we— 

1. Ask you to confirm the action of the House in eliminating the inequitable 
and burdensome 314-percent electrical energy tax. 

2. Suggest that small investors be encouraged to save and invest in American 
enterprise by allowing a smal] exemption for dividends received. 

3. Request that any changes made in the tax laws, not be made retroactive. 

4. Ask you to put an end to the existing unfair discrimination against the tax- 
paying electric light and power companies by removing the tax exemption now 
enjoyed by public bodies engaged in the power business. 

5. Ask that the Congress reduce spending for nondefense items and limit 
corporate tax rates to present levels. 

I thank you for your attention. 
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WHOLESALE PRICES ARE GOING UP 
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NEW YORK TIMES 
MAY 29, 195! 


HERE is still time to reduce your 
tazable income before amending 
your 1951 tax estimxie. 


The interest on State and Municipal 
bonds is exempt from all present Federal 
Income Taxes (normal and surtax). 


A husband and wife in the $812,000 sur- 

tax net income bracket must secure a 

yield from corporate securities of over 

42% to equal the tax-exempt 3' % 

yield of a municipal bond. Those in the 

$44-52,000 bracket must purchase tax- 

able securities yielding over 7'/. % to se- 

cure the equivalent net return of a mu- 

nicipal bond yielding 3':%:. And there 

are many indications that income tax 

tates will go higher thus increasing the ad- 

vantage in owning State and Municipal 

obligations. Corporations also enjoy dis- i —_——_ 4 

tinct advantages in owning tax-exempt } House Group Revises Bill 

securities. | to Aid Low Brackets; 
eae s Raised 

Hereisan unusual opportunity topurchase | , nalerpy Der 

well secured, tax-exempt bonds issued for 

the purpose of supplying more electric 

energy to the power-hungry Northwest. 
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Public Utility District No. 1 
of Chelan County, Washington 


ROCK ISLAND HYDRO-ELECTRIC SYSTEM 
3.50% ELECTRIC REVENUE BONDS 
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rn odded) & Co. Incorporated 


(descriptive circular available) 44 Wall Street, New York 
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THE PROPORTION OF ENERGY GENERATED 
FOR THE NATION BY PUBLIC BODIES 
IS GROWING RAPIDLY 


UP 111% 
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FEDERAL INCOME TAXES LOST BY NOT TAXING 
ELECTRIC UTILITIES OWNED BY PUBLIC BODIES 


FIGURES ARE FOR 195! AND 
ARE BASED ON PENDING TAX BILL 
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FEDERAL INCOME TAX LOSS BY 
NOT TAXING POWER BUSINESS OF PUBLIC BODIES 


DISTRIBUTION OF SOURCE OF TOTAL INCOME TAX COLLECTIONS 
TOTAL FEDERAL INCOME TAX LOSS FROM INDIVIDUALS AND CORPORATIONS 
IN FISCAL YEAR 1950 


89.5% 
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CALIFORNIA REMAINING CALIFORNIA REMAINING 
TENNESSEE 44 STATES TENNESSEE 44 STATES 
WASHINGTON WASHINGTON 

NEBRASKA NEBRASKA 


CHART Xix 
STATEMENT BY BoarD OF DIRECTORS OF AMERICAN PUBLIC POWER ASSOCIATION °* 


The American Public Power Association, representing over 700 local publicly 
owned electric utilities in 38 States, appreciates the opportunity to insert this 
statement in the record of the hearings by the Senate Finance Committee on 
H. R. 4473, the Revenue Act of 1951. 

In his statement before this committee on August 1, Mr. Charles E. Oakes, 
chairman of the special tax policy committee of the Edison Electric Institute, 
asked that the Federal corporate income tax be extended to the publicly owned 
electric utilities. 

The American Public Power Association is fully sympathetic with the need 
of the Congress to seek additional sources of revenue at this time. However, we 
cannot believe that the need for additional revenue is so great that the Congress 
would endanger one of the basic tenets of our Constitution in order to obtain 
this revenue. Yet that is precisely what would result if the Congress sought 
to impose the Federal corporate income tax on the publicly owned electric 
systems. Such a tax would strike a blow directly at the historic principle of 
reciprocal immunity from taxation, one of the fundamental principles of our 
form of government. Whether, as Chief Justice Marshall said, “the power to 
tax is the power to destroy,” the power to tax is surely the power to control, 
and the establishment of a precedent of Federal taxation on State and local 
governments would be a Federal power to control the lifeblood of local govern 
ment. At a time when there has already been a serious invasion of the pre 
rogatives of State and local governments, these local governmental units cannot 
afford a further weakening of their powers. 

Aside from the doubtful constitutionality of a Federal tax on publicly owned 
electric systems, there are other compelling reasons why such a tax would be un- 
wise. Local governmental units today are in dire financial condition. In some 
2.700 communities throughout the country the financial condtion of the local govy- 
ernmental units is being alleviated to some extent by the contribution to the loca! 
governments by the municipally owned electric plants. The extent of this contri- 
bution to local governments was indicated in a study made in 1948 by the Ameri- 
can Public Power Association.2 This study showed that the publicly owned elee- 


1 Adopted at meeting in Washington, D. C., August 6. 
2 Public Power Pays! Copyright 1948 by the American Public Power Association. 
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tric systems were already making substantial contributions to local government, 
and in many communities this contribution greatly exceeded the 19 cents in taxes 
of all types which Mr. Oakes said the privately owned utilities were paying, in 
1949, out of each dollar of revenue. The contribution of municipal utilities to 
local government even exceeded the 23.23 cents out of each dollar of revenue which 
Mr. Oakes said the privately owned utilities would pay in taxes under the pend- 
ing bill. This fact removes the foundation from Mr. Oakes’ charge that the cus- 
tomers of the privately owned utilities are being discriminated against, insofar 
as tne burden of taxation is concerned. 

Contrary to Mr. Oakes’ charge of tax discrimination the customers of the pri- 
vately owned companies might well claim that they suffer from a different kind of 
discrimination since they generally pay more for the electricity they use, and the 
profits of the system go to private individuals, rather than to the communities 
which are served by the electric properties. Mr. Oakes does not ask Congress for 
relief for the customers of the privately owned utilities from this form of dis- 
crimination, because presumably the people involved prefer that kind of service. 

Of course, Mr. Oakes’ charge that the alleged tax discrimination threatens the 
very existence pf the electric companies is fantastic. Public bodies which have 
bought privately owned electric utilities have done so by exercising their choice 
based on good and sufficient reasons. This is an exercise of self-government by 
local subdivision which constitutionally has always been free from taxation by 
the Federal Government. It should remain so. 

It is noted that, following Mr. Oakes’ testimony, Mr. John H. Hessey, represent- 
ing the National Association of Railroad and Utilities Commissioners, also testi- 
fied before this committee, and requested that a Federal excise tax be levied 
against the customers of all utilities, regardless of their type of ownership. The 
House Ways and Means Committee, in its consideration of H. R. 4473, eliminated 
the 3144-percent Federal electric energy excise tax from the privately owned utili- 
ties, It also reversed an earlier tentative action in which it recommended that 
this tax be extended to the publicly owned utilities. We ask the Senate Finance 
Committee to sustain the action of the House in not extending this excise tax to 
the publicly owned electric utilities, for the reason that such a tax, like a Federal 
corporate income tax, would seriously threaten the separation of powers between 
the Federal Government, on the one hand, and State and local governments on 
the other. 

We also ask this committee to reject the recommendation made July 18 by Mr. 
Herschel D. Newsom, master of the National Grange, that the Federal income 
tax be applied to earnings from State and local bonds. The position of our 
association on such a tax is stated in detail in the accompanying statement which 
was presented on February 27, 1951, by Mr. Northeutt Ely, general counsel of 
APPA, before the House Ways and Means Committee. 


Senator Byrp. Mr. Burton P. Smith. 


STATEMENT OF BURTON P. SMITH, AMERICAN GAS ASSOCIATION 


Mr. Smrrn. Mr. Chairman and gentlemen, my name is Burton P. 
Smith. I reside in Shreveport, La. I am the in-coming chairman of 
the taxation committee of the American Gas Association. 

I appear before this committee on the behalf of the American Gas 
Association, an organization that represents over 90 percent of the 
manufactured and natural gas public utility and gas pipeline com- 
panies in this country. 

In the interest of conserving time—the time of your committee— 
we respectfully request that there be inserted in the record of these 
hearings a copy of a letter with respect to H.R. 447: 

This letter is addressed to your chairman, Senator George, by Mr. 
George S. Young, acting chairman of the national defense committee 
of the American Gas Association. 

Senator Brrp. Thank you, Mr. Smith. 

Mr. Smiru. Thank you very much. 
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(The letter referred to follows :) 
AMERICAN GAS ASSOCIATION, T 
New York 17, N. Y., August 1, 1951. ; of § 
Hon. WALTER F’. GEORGE, ‘ cen 
Chairman, Senator Finance Committee, is exe! 
Washington, D. v. 2 It 1 

Sim: The American Gas Association is an industry organization that repre é es 
sents over 90 percent of the manufactured and natural gas public utilities and 
gas pipeline companies in this country. This industry, as a whole, serves ap- 
proximately 24 million customers, employs 176,400 workers and has assets 
amounting to $9.3 billion. 

There is now before you H. R. 4473, the Revenue Act of 1951. We have care- 
fully examined this bill and will limit our comments to those sections of the 
bill that we believe directly affect our industry. In stating our views, we wish 
to make it clear that we seek no special consideration or preferential treatment 3 oe 
apart from other industries in general. ; ure 

Specifically, our comments are as follows: ss the 

. a (Db) 
INCREASE IN CORPORATE RATE (SEC, 121 OF H. R. 4473) by v 


cr 


We are particularly concerned with the proposed increase in the corporation 
income tax rate to 52 percent. The present 47-percent rate represents a 24-per- 
cent increase over the 38-percent rate effective in 1949, just 2 years ago. The 
proposed rate of 52 percent would be a 37-percent increase over the 1949 rate. 

Such substantial increases gravely disturb existing economic conditions in 
the gas industry. In our industry retained earnings are small and it has already 
been necessary for many gas utilities to seek increased rates from their cus- 
tomers as a result of the rise in corporate income taxes levied by the Revenue 
Act of 1950. A further increase in the corporate rate to 52 percent as in H. R., 
4473 will force most of the industry to petition the regulatory authorities for 
an increase in customers’ rates. The only alternative would be to reduce the 
amounts available to workers or to investors. Neither is a practical solution. 
Inflationary pressures on the workers make any reductions in their wages im- 
possible. On the other hand, to reduce payments to investors would make it 
more difficult for the industry to secure adequate amounts of capital required ES , 
by our currently large construction programs. i 

In cases where regulatory authorities permit an increase in rates to customers b ST 
to compensate the utility for higher income tax, the rate increase must be almost } ’ 
double the amount of the higher tax. For example, with the present 47 percent F 
rate it takes, exclusive of the effect of local and State taxes, $1.89 of taxable 
income to produce $1 of net income. Should the rate be increased to 52 percent, 
$2.08 of taxable income would be needed to pay the tax and leave $1 of net income. 
Thus the proposed rise of 5 percentage points in the tax rate would mean adding : : 
19 cents to the customers’ bill for each $1 of net income of the corporation. For Fy S10 
this reason we believe that the corporation income-tax rate should not be in- : 
creased above 47 percent except as a last resort, ‘ | 

Our comments with respect to the increase in the corporation income tax 
apply also to the proposed increase in the excess-profits tax through the reduc- 
tion in the credit based on income from 85 to 75 percent of average earnings 
(sec. 502 of H. R. 4473). 


RETROACTIVE INCREASE IN CORPORATE RATE 


The gas business is largely seasonal with large sales during the winter months 
and lower sales during the summer. Much of 1951 has already passed and with 
it most of the winter weather of the calendar year 1951. The taxable income 
that will be produced during the remaining months of the year is only a small & : 
part of the total income for the year. If the corporation income-tax rate is Sy tie 
increased retrocatively to January 1, 1951, the amount of income that will be Be ti 
produced in our industry in the last few months of the year will be heavily a of 
burdened to provide for such retrocative increases. In most cases the rates that | 
we are now charging our customers have not been adjusted to provide for the 
tax increases that have already occurred. A retroactive tax increase at this 
time would only aggravate this situation. res 
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SURTAX EXEMPTION TO CORPORATIONS (SEC. 123 OF H. R. 4473) 


The proposed limitation of one surtax exemption of $25,000 for all members 
of a controlled group of corporations is primarily aimed at removing the in- 
eentive for the artificial splitting of corporations to obtain additional surtax 
exemptions. Corporations not created for this purpose should not be penalized. 
It is, therefore, suggested that where corporations of a controlled group exist 
or are created for valid business purposes, this limitation should not be applicable. 


COLLECTION OF INCOME TAX AT SOURCE ON DIVIDENDS, INTEREST, AND ROYALTIES 
(SEC. 201 OF H. R. 4473) 


(a) Acceleration of refunds 

Many of our security holders are people with incomes that are less than their 
personal exemptions and allowable deductions. Withholding on dividend and 
interest payments to these individuals may cause severe hardship and we strongly 
urge that some means be provided to accelerate the refunds of withholdings to 
these people. 
(b) Intercorporate dividends 

Withholding on dividends, certain interest, and royalties (including lease 
rentals and bonuses) is proposed under this section to prevent the loss of tax 
through unreported income. Exemption from withholding is provided where 
the dividends or interest are paid by a corporation to another affiliated corpora- 
tion, but only if both corporations are included in a consolidated return for the 
preceding taxable year. Exemption should also apply to all intercorporate pay- 
ments of dividends and interest since there is no loss of tax from this source; 
also the withholding exceeds the tax liability in the case of dividends. If such 
a withholding provision is to be included in the bill, the corporation receiving 
the dividend should be permitted to take an immediate credit (approximately 
3 percent at the present 47-percent income-tax rate) equal to the excess with- 
holding against any internal revenue tax due. 

Respectfully submitted. 

GeorGE S. YOUNG, 
Acting Chairman, National Defense Committee. 


Senator Byrp. Mr. Hessey, will you please identify yourself? 


STATEMENT OF JOHN HESSEY, CHAIRMAN; MARYLAND PUBLIC 
SERVICE COMMISSION 


Mr. Hessey. Yes, sir. 

My name is John Hessey, chairman of the Public Service Commis- 
sion of Maryland. My office is in the Munsey Building, Baltimore, 
Md. 

[ appear here on behalf of the National Association of Railroad and 
Utility Commissioners of the United States, generally referred to as 
NARUC, representing all of the State commissions which are members 
of our body. 

I do not speak on behalf of any of the Federal commissions; I am 
speaking only on behalf of all the State regulatory bodies. 

Now, the executive committee of the national association adopted a 
resolution on March 2, 1951, advocating that additional taxes levied 
by Congress upon the operations or services of regulated public utili- 
ties take the form of an excise tax, in order that existing rate struc- 
tures might be continued ; and that such taxes fall alike upon all users 
ot the services of all utilities, regardless of the nature of their owner- 
ship or operating organization. 

Now, I have attached to this copy of my statement a copy of the 
resolution which has been adopted. 

This national association, of course, is fully cognizant of the need 
which the Congress faces to raise revenue by taxation, and it does not 
oppose its efforts to raise the necessary funds. 
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But, of course, the Association of Regulatory Commission, which, 
of course, has to regulate the rate charged to the public by all com- 
panies, such as gas, electric, communications, water, and all other 
public utilities, is nevertheless very vitally interested in the method 
by which that money is obtained. 

I might say that patrons of utility companies have in the last few 
years, of necessity, been subjected to an increase in rates, chiefly be- 
‘cause of increased labor costs and material costs, and also because of 
higher taxes. 

We feel that the time has come when that mounting spiral should 
cease and that the commission should not be required, as a matter of 
law, to increase rates. 

It is, of course, primarily the duty of the commissions to serve the 
people in their respective jurisdictions, and to render decisions pri- 
marily for the benefit of the people. 

You may, therefore, say we should not increase rates. I want to 
say that there is also a corresponding duty which requires the com- 
missions to allow a regulated utility a reasonable return on the fair 
value of its property, used and useful, in the interest of the public. 

If we fail in that duty, we would be exercising unconstitutional 
authority, and what we would be doing would amount to the taking 
of private property without just compensation, and that we are not 
permitted to do. 

Any additional tax imposed upon regulated public utilities will, 
generally speaking, reduce their net income below the amount which 
the State regulatory commissions have fixed as a fair and reasonable 
return to the utility. 

Therefore, if an increased income-tax rate is made applicable to 
regulated utilities, it would be mandatory—mind you, we would have 
no discretion—it would be mandatory on the several State commis 
sions to allow an increase in rates in order to enable them to earn 
enougth to pay the taxes and to make a reasonable return. 

Now, upon a failure to do so, we are immediately taken to court, 
and the courts overrule us and direct us to do it. We, of course, are 
not unmindful of the duties imposed upon Congress, but we respect 
fully submit that Congress, by its action, should not create a situa 
tion whereby customers would be saddled with rate increases through- 
out the Nation. 

Commissions, of course, are directly responsible to the public whom 
they serve and you naturally can understand that great criticism 
is thrust upon the commission each time they increase the rates. 

They do not understand that the action is made necessary by the 
action of Congress. All they see is an increased rate, and the commis- 
sions in the several States have to bear the brunt of it. 

Now, we favor an excise tax to be paid by the patrons of all utili- 
ties. 

If you do that, then we would not have to increase the rates. That 
seems to us to be a just and fair solution. 

To assess additional taxes against regulated utilities would require 
them to collect more than double the amount of taxes from their cus- 
tomers, and all of this additional sum would be paid to the Govern- 
ment. 

Senator Minurk:n. Will you make that a little clearer ? 
Mr. Hessey. Yes, sir. I will be glad to. 
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I have an illustration attached to the prepared statement which 
has been filed. 

Senator Mitazixin. In other words, the question suggests itself 
whether there is any difference between raising the rate by the local 
utilities commissions so far as the consumer is concerned, and requiring 
the consumer to pay an excise tax ¢ 

Mr. Hessry. Well, if you raise the rates, he has to pay double. If 
you have an excise tax he can pay singly, that is all. 

* Senator Mivurkin. That is what I would like to have explained. 

Mr. Hessry. If the rate is increased—let us assume that the cor- 
poration had to pay or the utility had to pay $1 million more in 
taxes. That would reduce the net earnings by 1 million. 

In other word; to get back that $1 million we would have to in- 
crease the rates $2 million. 

Senator Mrrurin. Why? 

Mr. Hessry. Because, assuming that they had earned 10 million, 
if you make the rate 50 percent and they earned 2 million more, 
they pay 1 million in additional taxes, and that, with the 1 million 
that you make them pay because of an increased rate on the prior 10 
million, requires us to double, to raise the rates double. 

There is no escape from that proposition, none whatsoever, sir. 
And I will give you the analysis of it, sir. 

If you increase the rate—you understand, when you increase the 
rates, you subject that increase also to the State taxes, as well as to 
the Federal taxes. 

Senator Minirq1n. I understand that this has been gone into with 
the previous witness, so I shall not pursue it any further. 

Senator Martin. No, wait a minute; it is well worth while. 

Mr. Hessry. I am in here in the other position. Do not put me in 
with the utilities. We are the fellows who have to fix the rate. 

Senator Byrrp. Your explanation is the same as that of the other 
gentleman. 

Mr. Hessry. It could not be otherwise. 

Senator Wiiuiams. If you reverse this procedure and strike this 
‘14 off, does that mean that the rates will go down 6 percent ? 

Mr. Hessry. Assuming, sir—let me say this to you, sir, assum- 
ing—you do not increase the tax, we w ill see that the public gets the 
benefit of it, sir. 

Senator Wini1aMs. I mean, does it work in reverse? Does it work 
that way ? 

Mr. Hessey. It works in reverse and it helps us tremendously, if 
you take that off, because it increases the earnings by that amount of 
money and you can rest assured that the several regulatory bodies 
are looking for all the increased earnings that they can get so we 
do not have to raise the rates, and it would be a happy day if we 
could decrease the rates at the present time. 

Senator Byrp. I have not understood yet—I was called out—about 
anexcise tax. What did you mean by that ! 

Mr. Hessey. 1 mean a tax levied upon the consumer. Instead of 
saying, “Mr. Consumer, here you have been paying $10 on your bill 
instead of paying $20, you pay an excise tax of $12,” which would be 
the amount necessary, we will say. because of the increased rate, “you 
will pay an excise tax of $1.” Then, there is no additional earning 
there to the corporation on which they pay taxes. 
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You give it to the corporation—it is an increased earning, and then 
you just take it away in taxes. 

Senator Mirurxry. What excise taxes of that character does the 
consumer now pay for in the States? 

Mr. Hessey. I do not believe there are any, sir, of the kind that the 
consumer pays. I know of none at the moment. 

I am talking about now the State excise taxes. Of course you well 
know of all the excise taxes they pay for the benefit of the Government 
on the various articles, and things of that kind. 

Senator MitziK1. I am talking about State and local excise taxes 
on this same commodity. 

Mr. Hessry. There is, I believe, some excise tax paid by the utilities 
perhaps, in a few instances to the counties or the cities, some tax, but 
it is not paid directly. 

Senator Mrutirkrn. I am talking about that paid by the consumers. 

Mr. Hessry. You mean the customers themselves? 

Senator MmurK1n. The consumers. 

Mr. Hessry. I know of none at the moment. Of course, I have fol- 
lowed here with reference—I was leading up there to the question of 
showing what the increased rates would “have to be, and as we have 
discussed that, I will omit that reference to it. 

Now, our argument is, why force regulated public utilities to apply 
to State regulator y bodies for mandatory increases requiring the cus- 
tomers to pay more than double the tax which Congress seeks to secure 
by an increase in the income-tax rate? We say the answer is obvious. 

Now we, therefore, most respectfully urge that the income-tax 
rates for public utilities be not increased, but that an excise tax be 
levied upon the consumer who, in the final analysis, furnishes the 
money with which the income tax is paid. 

We are saying that for the benefit of the consumer and the 
public 

Senator Byrrp. That excise tax would be on a percentage basis? 

Mr. Hessey. Yes, sir. 

Senator Byrp. In other words, if you had a $10 bill you would pay 
how much tax? \ 

Mr. Hessey. Well, that is the question that I would assume that 
the experts of this committee would be in a better position to judge 
the amount of it than I. 

Anticipating, however, that such a question might be asked, I have 
had a number of computations made, and they, generally speaking, 
average three-fourths of 1 percent for each 1-percent increase in the 
tax rate, so that if you increased from 47 to 52, it would be about a 
114,-percent excise tax. 

Senator Byrp. You tax the consumer directly ? 

Mr. Hessey. Direct. Instead of making him 

Senator Byrrp. And that avoids a tax on the corporation. 

Mr. Hessry. I am not thinking about avoiding a tax on the corpora- 
tion. I am thinking about our duty from a regulatory standpoint. 

Senator Byrp. It avoids an increase of rates on the corporation, on 
which the corporation would have to pay a 52-percent tax. 

Mr. Hessry. No doubt about that, sir. 

Senator Byrp. You think that is a better plan that increasing the 
rates, the excise tax would be a better plan ? 
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Mr. Hessry. Well, I do. in that it makes the task of the commis- 
sioners of all these States much easier, and I think the question was 
asked of the previous witness whether or not applications had been 
made already. 

I might say that before our own commission we already have one 
from our telephone company, and in that they have referred to the 
pending tax bill, and they have gotten it in there in the hope that they 

can have a hearing upon it immedi: itely after action by Congress so 
that there will not be the apparent lag between the time the tax is 
imposed and the time it could become effective—the rate increases 
could become effective. 

Senator Hory. Your position is that it would cost the consumer just 
half as much ? 

Mr. Hessey. Just half as much: yes, sir. 

Senator Minaikin. Would the utilities collect the tax for the 
Government ¢ 

Mr. Hessry. Yes, sir. I see no other way. They would have to 
put it on the bill and collect it and remit it. 

Senator Byrp. Could it bea uniform tax? It could not bea uniform 
tax. Your idea is for the Federal Government to authorize a tax, 
and a percentage of that tax be fixed by the local commission 

Mr. Hessry. No, sir; not at all. That tax must be fixed by Con- 
gress ; that is not our prerogative. 

Senator Brrp. How could you fix a uniform tax ? 

Mr. Hessty. Well, on—— 

Senator Hory. On a percentage basis ¢ 

Mr. Hessry. As I say, I have made only a few checks on it, and 
they seem to indicate, as I say, three-tenths of 1 percent. 

Now those are, I think, three different industries. It may not 
apply to all, but an excise tax—I was coming to my next point—if you 
levy an excise tax, you get the customers of all cooperatives and all 
Government-owned ‘utilites paying a tax. 

If you just impose a tax upon the utilities without placing it on the 
customers, then you make many customers over the country pay 
double, and you let customers of special interests pay ae 

Senator Byrp. I see a good deal of merit to it, but I do not just 
see how you can have a uniform tax for the electric companies and 
telephone companies, and all the others. 

Mr. Hessey. I think, when you find the facts, if a study is made, 
that, perhaps you can come up with the appropriate answer. I think 
that one of those that I had was a telephone company; one was a gas 
company; I think that one was a water company, and the variation 
was less than one-half of 1 percent when you went up to a tax rate of 
55 percent. So, we are suggesting that, instead of increasing the rate 
on regulated public utilities, you require their consumers to pay or 
their customers to pay. 

Senator Byrp. Of course, the Federal Government would now lose 
its share that they are now getting of increased taxes. 

Mr. Hessey. What is that? 

Senator Byrp. The Federal Government would lose—— 

Mr. Hessey. They would not lose anything if they did that. 

Senator Byrp. I mean, they would lose their share of revenue that 
would be permitted by the utilities commissions; they would lose the 
d2 percent that you are speaking of. 
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Mr. Hessey. They would not lose anything. 
Senator Byrp. They would not lose anything right now. If you 
have got to raise the rates $1,000,000, for example, then the Federal 
Government gets $500,000 of it. 

Mr. Hessry. That is right. 

Senator Byrp. You are trying to avoid that and, therefore, the 
Government would lose its share of these new rate increases that would 
be allowed ; is that not correct ? 

Mr. Hessry. No; I am giving you enough—as much by excise taxes 
as you would get by the increased rates so you cannot lose anything if 
you get as much one W yay as you would get the other. 

The only thing is that you make the customers of the public tables 
pay; that is all | am saying that you do. They pay double, wherea 
if you put an excise tax on it, you would get the same amount of the 
tax. 

Senator Frear. Where does that money go if you are going to oa 
-lect $2,000,000 from the customer and the Gov ernment gets only $ 
000,000? That other million must go somewhere. 

Mr. Hessry. Well, of course, the Government gets it all. You could 
figure out what the Government is entitled to receive. The Govern- 
ment is trying to get the taxes on the earnings of the corporation. 

Now, then, by the action of the Government it gets that money, but 
it forces those to come back to us, and then, after that, we increase 

rates and it keeps on pyramiding all the time; that is what happens. 

Senator Horry. What Senator Byrd meant was that, if you increase 
the amount to make $1,000,000, then you say it is necessary to increase 
it by $2,000,000. 

Mr. Hessry. That is right. 

Senator Horry. Of course, the Government gets both of those 2 mil- 
lion dollars? 

Mr. Hessry. Yes, sir. 

Senator Hory. It costs the consumer quite a lot more—twice as 
much, but the Government does get it. 

Mr. Hessry. It does get it, but I do not think the Government should 
require all the regulated utilities to do it. You are passing it on to 
the public, and that is the only instance that I can think of where 
it goes directly 

Senator Byrp. It makes the Government lose its whole share. 

Mr. Hessey. I think the answer to that is that there is discrimina- 
tion with respect to that particular class of people, and there should 
not be any discrimination. 

Senator Byrp. I am not talking about that, but I just want to get 
the whole picture of what you propose to do. 

Mr. Hessry. I agree with you. 

Senator Byrp. The Government, or someone, has got to come in 
with this 50 percent that you are talking about. The Government 
loses this 50 percent. 

Mr. Hessry. Yes, sir, but you see, these other companies that are 

arning money, the difference is this: The regulated utility is only 
per mitted by law to earn a certain rate of return. 
All these other corporations that you read about are making the 
fabulous sums and, perhaps, they will not like my saying it, but they 
can well stand it out of that, their earnings; but these companies can- 
not, and that is the difference. 
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Senator Brrp. What do you mean by “these” ? 


Mr. Hessry. I mean the public-utility companies cannot; that is 
what Imean. That is all I am thinking about. 

Public utility companies; those that we regulate, and I am speak- 
ing from that standpoint, and that standpoint only. 

Senator Byrp. Thank you very much, Mr. Hessey. 

Your statement will be placed in the record. 

(The prepared statement referred to follows :) 


STATEMENT OF JOHN H. HESSEY, CHAIRMAN, MARYLAND PUBLIC SERVICE COM MISSION 


My name is John H. Hessey. I am chairman of the Public Service Commission 
of Maryland. My office is in the Munsey Building, Baltimore, Md. 

I appear here today on behalf of the National Association of Railroad and 
Utilities Commissioners of the United States, generally referred to as NARUC, 
representing all of the State commissions which are members of our body. 

The executive committee of the national association adopted a resolution on 
March 2, 1951, advocating that additional taxes levied by Congress upon the 
operations or services of regulated public utilities take the form of an excise 
tax, in order that existing rate structures might be continued, and that such 
taxes fall alike upon all users of the services of all utilities, regardless of the 
nature of their ownership or operating organization. Attached hereto is a copy 
of the resolution to which your attention is invited. 

The national association is fully cognizant of the current need which Congress 
faces to raise revenue by taxation, and it does not oppose its efforts to raise 
the necessary funds. As the National Association of Railroad and Utilities 
Commissioners is an association of regulatory commissions of this country, 
which are empowered to regulate the rates charged to the public by the gas, 
electric, communications, water, steam-heating, transportation, and other public 
utilities serving the American public, it is, nevertheless, vitally interested in 
the method by which those funds are obtained. 

As the patrons of utility companies have, of necessity, already been subjected 
to numerous increases in rates, chiefly because of increased labor and material 
costs and higher taxes, it is imperative that no further increases be allowed 
The mounting spiral of increased costs must cease. 

it is the duty of the commissions to serve the people in their respective juris 
dictions and to render decisions primarily for the benefit of the people, but 
there is a corresponding duty which requires the commissions to allow a regu 
lated utility a reasonable return on the fair value of its property, used and 
useful in the interest of the public. To fail in this latter duty would be exercis 
ing unconstitutional authority, and would amount to taking private property 
without just compensation. 

Any additional tax imposed upon regulated public utilities will, generally 
speaking, reduce their net income below the amount which the several State 
regulatory commissions have fixed as a fair and reasonable return to the utility. 
Therefore, if an increased income-tax rate is made applicable to regulated 
utilities, it would be mandatory on the several State commissions to allow an 
increase in rates, in order to enable them to earn a reasonable return. Upon a 
failure of the commissions to do so, resort could be had to the State and Federal 
courts, and such courts would be compelled to reverse the commissions. 

We are not unmindful of the duty imposed upon Congress, but we respectfully 
submit that Congress, by its action, should not create a situation whereby con- 
sumers would be saddled with rate increases throughout the Nation. The com- 
missions are responsible directly to the public, whom they serve, and criticism 
for the rate increases would be heaped upon the heads of the Commissioners 
who are forced to raise rates. The public would not understand that the action 
of the Commissioners was necessary because Congress has increased the tax 
rate 

The commissions favor an excise tax to be paid by patrons of all utilities. 
Such a tax would not require them to increase rates. This is a just and fair 
solution. To assess additional taxes against the regulated utilities would re- 
quire them to collect more than double the amount of taxes from their cus- 
tomers, and all of this additional sum would be paid to the Government. This 
is unjust discrimination against regulated utilities; rather, it imposes a double 
obligation on the people (customers) themselves. 
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Illustrations are legion, but one will suffice. 

Taking one publie utility, The Chesapeake & Potomac Telephone Co. of Balti 
more City, as an example, a tabulation has been prepared and is attached hereto, 
showing the additional gross revenues required to offset the effect of the various 
increases in the Federal income-tax rate from 47 percent to 55 percent. It will 
be noted therefrom that the additional gross revenues required to offset the 
effect of the increase in taxes is more than double the increased Federal income 
tax, when the income tax is increased to 49 percent. It will be further noted 
that, as the tax rate is increased upward from 50 percent, the additional gross 
revenues required to offset the effect of the increase in taxes goes up in greater 
proportion. 

Why force regulated public utilities to apply to State regulatory bodies for 
mandatory increases requiring that customers pay more than double the tax 
which Congress seeks to secure by an increase in the income-tax rate? The 
answer is obvious. An excise tax levied upon the consumer in an amount suffi 
cient to meet the estimated income to be derived from the public utilities is the 
answer. 

I therefore most respectfully urge that the income-tax rates for regulated pub 
lic utilities be not increased, but that an excise tax be levied upon the consumer 
who, in the final analysis, furnishes the money with which the income tax is 
paid. 

The national association also takes the position that an excise tax should 
fall alike on all users of the services of all utilities, regardless of the nature of 
the ownership or operating organization of the utilities. If a tax is to be im 
posed upon one public utility, it should be imposed upon all. If it is not, then 
the customers of a cooperative group or a Government-owned utility would be 
favored, for neither such utility nor the consumer would pay any part of an 
increased income tax imposed for the welfare and defense of this country. There 
should be no discrimination between utilities, whatever their character, nor be 
tween the customers of any utilities. 

The imposition of an excise tax would reach customers of cooperatives and 
Government-owned utilities, and those now paying nothing by way of income or 
excise tax would be subjected to a fair share of the tax and some of the dis- 
crimination which now exists would be eliminated. 


tESOLUTION RELATING TO INCREASES 1) DERAL CC RATE coME TAX 
R UTI RELATIN INCREASES IN FEDERAL CORPORATE INCOME TAX 


Whereas it has been necessary for the Congress of the United States to make 
substantial increases in corporation taxes, and further and greater increases are 
under consideration and seem probable; and 

Whereas such taxes if levied would completely disrupt and destroy the present 
rate structures of the regulated public utilities of the country, and make it 
necessary to hold many thousands of hearings by regulatory authorities, with 
a consequent waste of time and money that would amount in total to a tremen- 
dous expenditure; and 

Whereas regulated utilities are allowed to earn a reasonable return upon 
their investment, and no more, and all taxes are a deductible operating expense 
that is passed on to the users of the service ; and 

Whereas the present and proposed extremely high taxes dedicated largely to 
the national defense should be borne equally and impartially by all users of 
utility services: Therefore be it 

Resolved, That additional taxes levied by Congress upon the operations or 
services of regulated publie utilities take the form of an excise tax, in order that 
existing rate structures may be continued, and that such taxes fall alike upon 
all users of the services of all utilities, regardless of the nature of their owner- 
ship or operating organization. 

Adopted March 2, 1951, at a regular meeting of the executive committee of 
the National Association of Railroad and Utilities Commissioners held at Wash- 
ington, D. C. 
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The Chesapeake & Potomac Telephone Co. of Baltimore City—Additional gross 
revenues required to offset effect of various increases in Federal income-taxr 
rate 


A. Taxable income, first 6 months 1951, annual basis: $14,533,000. 
B. Additional gross revenues required to offset effect of increases in tax rates: 


Increase in tax rate Portion of Additional 
idditional gross reve 
Increase in gross re) nues requifed 
Federal in enues re- to offset 
come tax tained as effect of 
net operat- Increase 
ng income In taxes 


From 


(b d ‘ c+d 


Percent | Percent 
48 $145, 000 5D. 26 $2 000 
44 91. 000 9. 32 590, 000 
AO s6000 35 2.000 
51 581, 000 7. 38 1, 226, 0CO 
52 727. 000 , ) 1, 566, 000 
53 872, OOO 5. 45 . 919, 000 
54 1, 017, 000 ( ? 286, 000 
5 1, 163, 000 3. 5s 2. 672, 000 


Senator Byrp. Mr. H. A. Schumacher. 
Will you please identify yourself, Mr. Schumacher. 


STATEMENT OF H. A. SCHUMACHER, VICE PRESIDENT, GRAFLEX, 
INC., ROCHESTER, N. Y. 


Mr. Scuumacuer. Mr, Chairman, I thank you for the privilege of 
appearing here. 

My name is Howard A. Schumacher. I am vice president of 
Graflex, Inc., Rochester, N. Y. 

I represent the National Association of Photographic Manufac- 
turers, Inc., whose member companies produce more than 90 percent 
of the total volume of photographic products manufactured in the 
United States. 

Permit me to summarize four vital points with respect to H. R. 4478 
These points, together with other pertinent information, are more 
fully developed in our documented brief, which, with your permission, 
Mr. Chairman, I submit for inclusion in the record. 

As you know, section 485 rewords the photographic excise section 
to ace ‘omplish three things: 

First, it applies an ine reased rate of 20 percent on amateur films now 
taxed at 1 percent, and reduces the excessive 25-percent rate on pres- 
ently taxed cameras to 20 percent. 

Second, it substitutes clear, understandable language which elimi- 
hates present inequities and administrative difficulties, and 

Third, it excludes those essential users who, it is our belief, were 
never intended to be taxed. 

re examine these points more closely : 

Excessive rates: Our industry's experience has proven that any 
mild business recession produces a very serious depression in suc h a 
heavily taxed area. You may remember our testimony of last year; in 

i949 when general manufacturing employment fell ‘off about 9 per- 
cent, the 25 percent taxed photographic equipment industry suffered 
i loss inemployment of nearly 45 percent. 


86141—51—pt. 3——-44 
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The tax bill passed by the House affords some correction of this 
high rate, namely, reducing it to 20 percent, although concurrently 
increasing the rate on taxed film from 15 to 20 percent. 

Chart A which is in the material before each of you, shows that the 
photographic excises would then still be twice the rate of the other 
generally prevailing manufacturers’ excises. 

Then if revenue needs dictate the imposition of a 20-percent tax 
for the present, we will acquiesce in view of the fact that the technica] 
rew ae of the bill accomplishes other urgently needed changes. 

Ambiguity. A damaging defect of the present photographic ex- 
cise tax law is its ambiguous language. This defect is twofold: 

First, the basis for determining which products fall within its scope 
is SO intangible that it is impossible, even after 9 years, for the indus- 
try or the Government to determine a clear line between taxable and 
exempt products. 

This has caused continuous administrative difficulty, rulings and 
reversal of rulings, confusion and inequity. 

Secondly, the wording of the present law places photographic 
manufac turers in an unfair competitive situation in that it taxes many 
products at 25 percent if made by a photographic manufacturer even 
when sold e a nonphotographic use, but does not tax the same or 
similar articles when made by a nonphotographic manufacturer even 
when sold for photographic use. As a very portable example, I have 
here two print rollers. They are as alike as two peas in a pod—this 
one made by a photographic manufacturer, 25 percent tax; this one 
made by a nonphotographic manufacturer, tax-free. 

Similarly, focusing cloths which you men may remember seeing be- 
fore; here are two of them. One is taxed 25 percent, the other is tax- 
free. 

What is the difference? One of them is hemmed. 

Senator Kerr. One of them is what ? 

Mr. Scuumacuer. Hemmed; it has a hem sewed along the edge of 
it. The other one is unhemmed. The hemmed one is 25 percent ; the 
other one is tax-free. 

The provisions of the House bill will correct these two serious defects 
by substituting for the present law, language which by clean-cut de- 
finition limits the tax to those cameras, “lenses, and films which were 
intended to be taxed. 

Senator Hory. Are you in favor of the tax bill as passed—this 
measure ¢ 

Mr. Scoumacuer. Yes, sir, section 485. 

Senator Hory. You want the same thing? 

Senator Kerr. You are improving the language, but you are mak- 
ing a case against the amount of the tax? 

Mr. ScHumacuer, May I cover that for you in just a moment, sir? 

The third aspect of this revised bill relates to the business of Gov- 
ernment cost items. When the wartime photographic excise taxes 
were imposed, it appears from the record that they were thought of 
as “luxury” taxes. The fact is that this tax is prine ipally borne by 
users in such fields as industry, science, Government, medicine, educa- 
tion, training, publishing, law enforcement, and like essential activ- 
ities, 

About two-thirds of the sales of this industry are for such end use, 
as shown on chart B, which again, each of you men have. 
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The Ways and Means Committee in its bill has excluded from the 
base of the photographic tax the business cost items, stating that it be- 
lieves that a tax on such photographic items is likely to be shifted 
forward as an operating expense and thus appear in the price of com- 
modities generally. 

Gentlemen, the present photographic excise tax stands alone as the 
one single manufacturers’ excise which is imposed repetitively—time 
and time again throughout the production process. 

This tax applies on both the major production equipment, and on 
the materials used to make a usable or salable product. As an example, 
let’s look at a typical piece of printed material designed to do a high- 
priority job of disseminating important knowledge, including repro- 
ductions of photographs vital to the stor y. 

Here is a copy of the handbook What You Should Know About the 
Atomic Bomb, an informative 55-page book issued by the Surgeon 
General, Army Medical Department. 

It is illustrated with photographs including microphotographs; and 
some are not pretty—but they transmit vital medical knowledge vis- 
ually, accurately. In the material before you is a condensed photo 
story of the taking of a picture and the conversion of that picture 
into a usable printing plate. 

While the picture-taking camera shown in that illustration, which 
is identical to the ones the working press have here, is tax-free, because 
it is a professional instrument weighing more than 4 pounds, many 
of the items with which it must be used are taxed, as are the materials 
and equipment used at the several stages to produce a usable repro- 
ducible photograph, and finally, the printing plate itself. In all, 
believe it or not, the photographic excise tax under present law, is 
encountered « minimum of 34 times before just one of these illustra- 
tions can appear in this book—or in any textbook, scientific journal, 
magazine or newspaper. 

What we show you is a repetititous cumulative tax-after-tax-after- 
tax, all of which become a part of the production costs of all such 
material. If published by industry, the tax becomes a cost of doing 
business and, therefore, is either pyramided in the selling price or 

aken as a direct reduction from corporate income and excess-profits 
taxes. If published by the Government, as in this instance, the tax 
becomes a cost of Government. 

This brings out a further important consideration, namely, that the 
Government on its own substantial purchases of photographic products 
directly pays in normal times about 5 percent of the total collections. 
Presently, however, Government purchases for defense have been 
steadily mounting to the point where its direct payment of these 
taxes in fiscal 1951 amounted to approximately 10 percent of collec- 
tions, with the rate still increasing. 

Currently, the photographic industry has substantially increased 
its deliveries to defense industry where, of course, the taxes inflate 
rearmament cost. 

We bring out the foregoing in view of the House report re H. R. 4473 
which unanimously approves both the revised wording and revised 
tax base for the photogr aphic industry, and the attendant indicated 
decrease of $23 million in revenue yield. 

[ say “indie ated” decrease since a realistic conservative estimate 
of the prospective net loss in revenue to the Government is much 
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Senator Byrp. The suggestion you now make, how much will that 
increase that estimated loss of $23 million ¢ 

Mr. Scnumacuer. We submit, sir, that the prospective net loss to 
the Government is nearer $6 million, and on page 19 of our brief—— 

Senator Brrp. What difference would it make? The proposal that 
you make to change the House provision, how much further loss 
would there be? 

Mr. Scuumacuer. Our proposal, as’ opposed to the House pro 
posal ? 

We recommend the House proposal. 

Senator Byrp. I know you do, but I say, don’t you recommend 
something in addition to that? 

Mr. Scuumacuer. Yes,sir. We have one further recommendation. 

Senator Byrrp. What will that cost ? 

Mr. Scoumacuer. Well, the additional recommendation, sir, deals 
with another section of the House bill, not with this section. 

Senator Byrp. Are you satisfied with the House section / 

Mr. Scrumacuer. Of 485? 

Senator Byrp. No. 12 on page 64. 

Mr. ScutMaker. Section 485, that is a technical revision of the 
present law, and that, sir, will accomplish these beneficial changes in 
terms of affording equity to the industry. 

Senator Byrp. Then you are also suggesting another change? 

Mr. Scutumaxger. One further change. 

Senator Byrrp. What is that one? 

Mr. Scoumaker. On the basis of the foregoing, gentlemen, we 
submit that the revised wording of section 3406 (a) (4) as submitted 
to you by the House will do these things: It will restore reasonable 
equity to the photographic industry, which it has not had for 9 
years. 

It will assure us future job-making capacity, which was so obviously 
jeopardized in the little recession in 1949, and it will prove construc- 
tively deflationary as to the prices of the industry’s products and 
services. 

We commend it to you and respectfully request your support of it. 

There is, however, one further problem with respect to the House 
bill which we believe you would wish us to bring to your attention. 
In section 484 the House would add certain household-type appliances 
to section 3406 (a) (3) of the Internal Revenue Code, which imposes 
a 10-percent manufacturers’ excise tax on electric, gas, and oil ap- 
pliances. 

One of the items listed is “electric motion- or still-picture pro- 
jectors” of the household type. We respectfully request that this 
item be eliminated from the final bill for the following reasons: 

(1) Cameras and projectors are essentially complementary units 
and normally, for personal use, one is not purchased without the 
eventual purchase of the other. Under section 485 the user would 
be subjected to a 20-percent tax on the camera and again on each roll 
of film he buys. 

If projectors were therefore to be taxed, under section 484 then the 
accumulative tax on the camera, plus film—plus projector would be 
much greater than that applicable to other competitive means of home 
entertainment. 
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Remember, these competitive products can be enjoyed without the 
repeated payments of tax which are involved in the use of a camera. 

(2) The phraseology “electric motion- or still-picture projectors” 
of the household type is so indefinite that it certainly would create 
the same type of administrative problems and inequities which have 
plagued the industry under the present excise-tax law on photo- 
graphic products. 

Projectors, both still and motion picture, are vital keystones to 
visual education and training. They are used extensively in schools, 
colleges, industry, Government, the armed services, institutions, 
churches, and in farm groups and other organizations for the quick 
and accurate dissemination of information. Certain types of pro- 
jectors are used entirely or principally for these important purposes 
and are seldom, if ever, used in the home. 

In the light of these facts, we respectfully request and recommend 
that projectors not be subjected to a manufacturers’ excise-tax. In 
the event that this request cannot be granted, we then urge the im- 
portance of developing a clear definition to be inserted at the appro- 
priate point in section 484, to the end that the types of projectors 
which are entirely, principally, or importantly, used for essential 
purposes, be exempt from tax. 

In behalf of the photographic industry as a whole, permit me to 
thank you for the opportunity to be heard and for the consideration 
we know you will afford our very unenviable present situation as to 
which major correction will be afforded by your approval of section 
485 of H. R. 4473. 

Thank you. 

Senator Byrp. Thank you. 

(The summary of information pertinent to the committee’s con- 
sideration follows :) 


[From the Sunday Star, August 27, 1950] 


CAMERAS Now AMONG WArkR’s Most LETHAL WEAPONS—INTERPRETATION OF PHOTOS 
BECOMES ViTAL To MILITARY 


(By L. Edgar Prina) 


“You can’t win a war without pictures.” That’s the warning of Navy Capt. 
Robert S. Quackenbush, one of the Armed Forces’ top photographers. 

A former member of the staff of the Joint Chiefs and the founder of the first 
photographic interpretation school in the United States, the captain was con- 
vineed early that Gen. Werner von Fritsch, one time chief of the German general 
staff, was right when he said in 1938: 

“The nation with the best photo interpretation will win the next war.” 

That goes for world war III, if and when it comes, Captain Quackenbush 
Says, 

America’s military chiefs apparently agree. They are preparing a mass 
espionage effort to be ready for M-day. And they are relying upon three tools to 
do the job: Aircraft, cameras, and a highly specialized corps of photographic 
interpreters, scientific spies who extract intelligence from pictures of enemy 
holdings. 

Should war come between this country and the Soviet Union, fleets of giant 
reconnaissance planes, including intercontinental B-36’s and 650-mile-an-hour 
B-47’s, would take off from bases all along the ring that encloses Russia. 
Sometimes they would precede the bombers, sometimes follow. 


SUPERCAMERAS USED 


From Alaska over the polar wastes; from Japan, Great Britain, France, Italy, 
the Middle East, and Africa they would swarm. Red coastal cities would come 
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under the cameras of the jet aircraft from the decks of the Navy’s fast carrie: 
tasks forces. 

Manned by expert crews, the planes would be loaded with the latest photo 
graphic equipment; cameras that click off pictures at the rate of 2,000 a 
second, television gear, facsimile machines to send pictures developed by th: 
amazing Polaroid-Land process back to base in a matter of minutes, and radar 
scope recording cameras to pick out targets from unprecedented heights on th« 
blackest of nights. 

Available, too, would be 100-inch-lens cameras to snap targets as far as 2/ 
miles away; triple-unit (tri-metrogen) machines to capture an image from hori 
zon to horizon, and new color film to unmask the cleverest camouflage. 

Working with the aerial force would be dozens of snorkel submarines popping 
their periscopes up through the ocean’s surface to get additional pictures o! 
enemy activity. 

Military planners, of course, refuse to discuss target studies, but with the cold 
war Waxing ever hotter, it is not difficult to guess whose cities are getting to) 
attention. Obviously, our aerial warfare experts will want all the information 
they can get on the great industrial Moscow area, railroad hub of the U. 8S. S. R., 
and on Leningrad, with its shipyards, synthetic rubber, and diesel engine plants 

The oil fields, refineries and tank farms of Baku on the Caspian, greatest 
petroleum center in the Soviet Union, may rank high in priority, as well as the 
vast steel plants of Magnitogorsk. Sverdlovsk’s machinery and machine too! 
factories are other points of great interest. 


KEY ROLE OUTLINED 


There are new cities in the U. S. S. R.—behind the Urals and deep in Siberia- 
that will become familiar overnight in the event of war. One is Stalinsk, in the 
rich Kusnetsk basin. It has big steel mills and a booming chemical industry 
The others, Kandalaksha and Zvanska, are aluminum centers, key factors for 
the expanding Red Air Force. 

Important too, are the uranium mines of the Sayan Mountains and the Chiatury 
manganese mines in Georgia. Irkutsk, with its aircraft engine and machine too! 
plants, and Saratov, with its vital ball-bearing factory, are other cities of in 
creasing importance. 

Captain Quackenbush, a solidly built man of 46, whose florid face is dominated 
by a slightly bashed in nose—a memento of his days as a member of a champion 
ship Annapolis boxing team—elaborated on his warning concerning photography’s 
key role in war in an interview at the Pentagon. 

“Before our forces can go anywhere they will need maps. And maps must com 
from pictures. The territory of our potential enemy is largely unfamiliar. W<« 
cannot depend upon existing charts and information,” he asserted. 

“Vital, too,” he continued, “is bomb-damage assessment. It is the key to 
successful air operations. The only feasible method of accomplishing this accu 
rately and quickly is by pictures. They will answer the two critical questions : 
Did the planes get through? What damage was inflicted?” 

The Photographic Interpretation Center at the United States Naval Receiving 
Station, Washington, is the somewhat more pretentious successor to Captailr 
Quackenbush’s original school, which was established in a lean-to outside a 
hangar at the Naval Air Station, Anacostia, January 4, 1942. 

Located in a massive quonset-type building whose ugly black frame sprouts a 
short rectangular wing, the PIC is the one military unit which has maintained a 
continuity of interpretation research since the war. 

During the last 5 years it has concentrated on these tasks: Research and devel- 
opment in interpretation, photogrammetry (mapping) and terrain model build 
ing; training of personnel and operational jobs such as the study of some 16,000 
top secret photographs taken at the Bikini atomic bomb tests. 

When an officer student finishes the 40-week course at the center he is able to 
distinguish a ball-bearing plant from an atomic energy installation on a photo 
taken by a jet plane streaking at 600 miles an hour at 50,000 feet. 

By studying pictures, interpreters (P-Eyes) can tell what an enemy has done 
is doing, and is likely to do. They collect facts, analyze situations, and prepare 
reports from the caliber of a beach-defense gun to the over-all view of the enemy’s 
economy and military potential. 

Armed with a stereoscope for three-dimensional views, a magnifying glass, 
rules, scales, and proportional dividers, the student-officer hunches over his 
drawing board and works out the three elements of interpretation: 
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1. Plotting: The determination of exactly what area of enemy-occupied terri- 
tory is covered by the photograph. 

2. Identification, by consideration of sizes, shapes, patterns, shadow, tones, 
continuity, and tracks or lack of them. 


» 


8. Comparison with the last photos of the same area and existing maps. 


BEST TYPES FOR JOB 


Of great help are photographic ‘“keys’’—sample aerial-view pictures of every 
conceivable type of building, ship, terrain, installation, gun emplacement, ete. 
If the interpreter gets stuck, he compares the problem photo with the “keys.” 

PL is not a simple task. For instance, an interpreter, in noting coastal defenses 
of an enemy, is expected to determine among many other items, the number of 
guns, their types and locations, the sectors of fire and range, location and descrip- 
tion of beach defenses, including fire trenches, barbed wire, exit barriers, tank 
traps, and pill boxes. 

Wartime experience has shown that the best men for PI and photogrammetry 
are architects, geologists, city planners, industrial engineers, urban geographers, 
and forecasters—imen with plan-view training. This was not an immediate dis- 
covery. In fact, lawyers at first were thought to be the best bets. 

“But,” explained Captain Quackenbush, who now commands the Naval Air 
Station at Key West, Fla., “we found they weren’t so hot.” 

Almost every kind of technical man may be found on the PIC staff, or may 
be called in for his special skills when necessary. 

The student is not overwhelmed with interpretation techniques. He is lec- 
tured by authorities on such subjects as guided missiles, strategic bombing, geo- 
politics, and atomic intelligence. He learns also how rubberized terrain models 
are made in the PIC’s laboratory and ovens. 

Selectivity of personnel and thoroughness of training are stressed because, as 
Captain Quackenbush is ready to concede, interpreters commit, as well as avert, 
blunders. 

A wartime case in point involved the invasion of Hallandia. Interpreters mis- 
took a silted river bed—a morass of fetid, oozing earth—for a broad road which 
would provide easy.and rapid exit for the assault troops. The result was that 
the men had to be reembarked and landed on another beach many miles away. 
Fortunaely there was no enemy opposition, and the withdrawal was successful. 

The PIC is making great strides in research and development, thanks to its 
staff of experts and its liaison with university groups, the Naval Research 
Laboratory, and other military-scientific organizations, 

Improvements of television photography for military use is one of its top post- 
war projects. Progress has been so great that pictures are almost as good as 
those taken by a conventional camera. 

TV has been successfully employed on two operations—Bikini and Antarctica 
and, according to Captain Quackenbush, its potentialities are almost unlimited. 
The captain envisions ground or carrier-control robot planes, whose television 
cameras can record the scene below and send it back to receiving screens at head- 
quarters, There, conventional photographs may be taken for more leisurely and 
detailed study. Television-equipped rockets also may be close at hand, he 
believes, 

Another high-priority project is the development of radarscope and instru- 
mentation photography and interpretation. Cameras, of course, have limitations. 
One is that they can’t pierce cloud banks to get pictures. The Navy refused to 
bow to the whims of nature and plunged into radar photography. 

Development of infrared and color photography for night work and anticam- 
ouflage jobs is being pressed. Also, it is possible with color film to study a fac- 
tory’s waste products and thereby identify the plant. 

Great advances are being made in precision mountings and stabilization of 
cameras in aircraft. Some planes—like the RB-36, the supersnooper, with a 
range of more than 10,000 miles, will carry a dozen or more cameras, all con- 
trolled at a master switchboard. A simple flick of the finger will swing the 
lenses to the desired angle and take the pictures. 


MOST WORK SECRET 


As for PIC’s postwar operational work, most of it is secret. A great deal 
involved its role in Operations Crossroads at Bikini. Also several PIC men ac- 
companied Admiral Byrd to the South Pole for Operation Highjump. They helped 
in permafrost research and in studies to determine how thick the ice must be to 





2122 REVENUE ACT OF 1951 


hold certain weight planes, ete. Scores of pictures were sent 10,000 miles back 
to Washington in a matter of a few minutes via the magic of facsimile. 

Photographic interpreters were on the staffs of the contending forces in almost 
all postwar training maneuvers and are now proving their indispensability to 
adequate intelligence on the fighting fronts of Korea. 

The newly matured science has come a long way since Captain Quackenbush 
and his naval school staff grappled with their first problem print more than 
8 years ago. The impact of PI on the military mind during the recent war, al- 
though not immediate, was great. 

Success of P-Eyes in plotting underwater obstacles and beach gradients at 
Normandy and Okinawa, in discovering the first operational German jets and the 
V-1 and V-2 rocket-launching sites and testing grounds, won over a lot of skep- 
tical and critical commanders. Photographic interpretation’s role in future war- 
fare is assured, and it will be a big one. 


NATIONAL ASSOCIATION OF PHOTOGRAPHIC MANUFACTURERS, INC., 


New York, N. Y., August 1, 1951. 
In the matter of the manufacturers’ excise taxes on photographic apparatus 
(sec. 3406 (a) (4)) and on electric appliances (sec. 3406 (a) (3) )—sections 
485 and 484, respectively, of H. R. 4473. 
COMMITTEE ON FINANCE, 
United States Senate, Washington, D.C. 


GENTLEMEN: This association, whose member companies, according to the 
best available information, produce more than 90 percent of the total volume of 
photographic products of all kinds and types manufactured in the United States, 
respectfully presents information concerning the extremely harmful and repres- 
sive effects of the present excise-tax law applicable to photographie products, 
and in support of the provisions of section 485 of H. R. 4478 as approved and 
reported by the Committee on Ways and Means and passed by the House of 
Representatives. 

In its report, that committee points out that section 485 of its “bill makes two 
changes” in section 3406 (a) (4), the photographic excises, namely: 

(1) “A uniform 20-percent rate is substituted for the 25-percent tax on photo- 
graphic apparatus and the 15-percent tax on film. 

(2) “Second, the bases of these taxes are revised so that the tax is imposed 
only on film, cameras, and lenses which, insofar as is administratively possible, 
do not represent a cost of doing business.” 

Also, in section 484 of the bill, in adding new products to section 3406 (a) (3), 
under electric appliances, “household” type, projectors have been included. 

The following material undertakes to provide pertinent information as to the 
importance of and necessity for the changes provided in section 485 and the 
undesirability of the particular change in section 484. 


I. FACTS ABOUT THE PHOTOGRAPHIC INDUSTRY 


The following information about the photographic industry, its products and 
their applications, may be of interest to the committee: 
1. Nature of the industry 

The photographic manufacturing industry is relatively small. Because of the 
very highly specialized nature of its products and their exceptional essentiality 
in wartime it is one of the key strategic industries. 

Most of the companies in the industry are small, but their continued success 
is of the greatest importance to the strength of the industry and to its ability 
to serve in both peacetime and wartime. 

There are, according to the best information available to us, about 150 com- 
panies in the United States engaged wholly or importantly in the manufacture 
of photographic products, or which, though not principally so engaged never- 
theless produce in significant volume one or more photographic products. The 
1947 Census of Manufacturers records 366 establishments with a then total of 
50,911 employees and a total value of products shipped of $440,134,000. 

Photographic manufacturing plants are principally located in these States: 
California, Connecticut, Delaware, Illinois, Indiana, lowa, Massachusetts, Michi- 
gan, Minnesota, Missouri, New Jersey, New York, Ohio, Pennsylvania, Wisconsin, 
with scattered plants in some other States. 
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There are thousands of establishments in other branches of the photographic 
industry, namely, photographic distributors, photographic retailers, photo- 
finishers, commercial, industrial, and professional photographers, and such 
related industries as photoengraving, photolithography, and others. These other 
pranches of the photographic industry and related customer industries provide 
gainful employment to thousands of persons in every State in the Union. 

2. Nature of products and applications 

This industry is principally engaged in the manufacture of photographic 
products which, in dollar volume and in application, are preponderantly (nearly 
two-thirds) for commercial, industrial, educational, scientific, professional, gov- 
ernmental, and similar uses. A brief, illustrative listing of some of these uses is 
provided on page 266 of the Senate hearings on H. R. 8920, Highty-first Congress. 

It should not be overlooked, however, that sales to amateur photographers are 
also very important to this industry and its continued success. In fact, certain 
plants which are key precision plants in wartime depend substantially upon 
this market for their peacetime operation and, therefore, for their availability 
to serve in wartime. In this connection it should be emphasized that these 
precision photographic manufacturers with their highly skilled and specialized 
personnel and machinery are a major national asset which cannot be expanded 
rapidly to meet a national emergency. 


? 


38. Industry of key strategic importance 


It cannot be too strongly emphasized that the photographic manufacturing 
industry is one of the Nation’s most essential key strategic industries. Its photo- 
graphic products in tremendous volume are absolutely essential to successful mili- 
tary operations in modern warfare before, during, and after combat, for essen- 
tial industrial uses in the production of other war material, and for many essen- 
tial noncombat military needs. A brief listing of some of these key uses is pro- 
vided on pages 263-265 of the previous Senate hearings. 

As just one example of defense industry use of photographic methods in develop- 
ment, production, inspection, testing, plant protection, and a myriad of uses, it 
might be well to recall that it was photographic methods that broke the pro- 
duction bottleneck in the aircraft industry and made and still do make large 
production goals attainable both in quantity of planes and in speed of getting 
newly developed planes into the air. 

Most photographic products can be made during wartime only by the photo- 
graphic industry because of the highly specialized skills and facilities required 
for their manufacture. It is to be remembered that most wartime photographic 
products are the same as or are modifications of regular peacetime photographic 
products. 

An example of the conversion of a regular peacetime product to an essential 
wartime product is the gun-sight aiming point camera required in every combat 
aircraft. The gun-sight camera was produced in volume during the war by 
manufacturers of high-precision civilian 16-millimeter motion-picture cameras 
and are a simple modification thereof. It uses the same film magazine as the 
civilian camera. Obviously only peacetime production of these civilian cameras 
and magazines assures wartime availability of this military camera. 

As another example, take a 500-foot roll of film for aerial photography. This 
film is made by the same employees and on the same basic equipment as civilian 
roll film. You can visualize why the military uses so much film since a single 
aerial roll contains enough film to make up to 5,000 rolls of the civilian types, 
yet it would be used up in a few minutes in photo reconnaissance work. 

In addition to the foregoing, because of the peacetime-developed skills of its 
employees, the photographic industry was also called upon during World War II 
to produce large quantities of high-precision, complex war equipment of a non- 
photographie nature. 

A War Munitions Board report (March 1948) stated that during World War II 
72 percent of the products of the photographic industry went to essential military 
claimants. Half of these products for military uses were regular photographie 
products. The remaining 28 percent of the industry's wartime production went 
to nonmilitary claimants. This included materials for use by war industries in 
military production, by scientific laboratories, by local government units, and 
by civilians. 

A vigorous peacetime photographic industry is essential to national security. 
There is no substitute for its military products. 
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II. GENERAL COMMENTS AS TO TAX 


Since October 1, 1941, the photographic manufacturing industry, its sales out 
lets, its customer industries and other product users, have been handicapped 
seriously by an inequitable, discriminatory, unclear, and unduly burdensome 
excise-tax law. At that time ,in the Revenue Act of 1941, 10 percent manufac 
turers’ excise taxes were applied to various products including photographic 
equipment and sensitized goods. 

Then in the Revenue Act of 1942 photographie excises were singled out for 
heavy increases, while such taxes on other manufactured products were either 
eliminated (7 instances) or maintained at 1941 levels (19 instances). As a 
result, since November 1, 1942, this industry and those it serves have been bur 
dened with excessively high excise rates—25 percent on equipment, machinery, 
and apparatus, and 15 percent on sensitized materials, films, papers, and plates 

In the Eightieth Congress, we appeared before the Ways and Means Committee 
and submitted evidence in support of our contention that these high rates of 
taxes had already caused some injury to the industry. Our greatest concern, 
however, was that the conditions complained of would become progressively 
worse unless the requested relief was promptly provided. We also pointed out 
that these high rates of tax would greatly accentuate the effect on this industry 
of any period of recession such as, in our opinion, we could then foresee. 

In a unanimous report that committee, after extensive hearings on excises 
recommended to the House of Representatives the passage of bill H. R. 4259, 
stating that the amendments to the photographic excise tax law provided therein 
would relieve one of the most acute excise tax hardship cases that had come to 
its attention. Although the bill was passed by the House, it did not come up for 
vote in the Senate. This industry therefore, remained in the unenviable position 
of being subjected, in a wide product area, to special discrimination and inequity. 

In the EFighty-first Congress, we again appeared before the Ways and Means 
Committee, and before your committee, this time to show how our actual experi- 
ence had far-exceeded our previously expressed fears of serious injury, especially 
in the 25-percent-taxed areas. In particular, our evidence (see pp. 268-276, 
Hearings Before the Committee on Finance, 8lst Cong., on H. R. 8920) showed: 

(1) That what was a mild recession (1949) for manufacturing industries in 
general, which suffered a loss in employment of about 9 percent, was a deep 
depression for the photographic manufacturing industry. The 25-percent-taxed 
area suffered a 45 percent loss in employment and sales. 

(2) That losses were much greater than would be expected as judged against 
the experience of this industry in previous periods of recession, according to 
informed industry opinion. 

(3) That a number of small- and medium-size concerns largely or wholly 
dependent upon photographic markets had either failed or were in severe financial 
difficulties with the ultimate outcome in doubt. 

(4) That a composite tax and profit and loss statement (provided confidentially 
to the committee) showed as to companies whose products are principally or 
wholly subject to the 25-percent rate of tax that these companies as a group had 
gone from a satisfactory profit position to a loss position. These data indicated 
also, from the 25-percent-taxed area, that there was a drop in payments to the 
Federal Government, 1949, as compared with 1948, in Federal corporate income, 
withholding, old-age benefit, and photographic excise taxes, of more than $16 
million. This probably equaled, and thus might be thought of as having canceled 
out, the total excise collections at that rate. . 

(5) That purchases of photographic equipment both for new plant and for 
expansion or replacement in important customer industries (especially the 
graphic arts industries) had been and were continuing to be discouraged by the 
large amounts of tax involved. 

(6) That entry into industries or occupations requiring photographie equip 
ment had been made very difficult especially because of the taxing of livelihood 
tools and production equipment at 25 percent. 

As just one example, you will recall the complaints as to the 25-percent 
tax which you received from veterans seeking to establish or to reestablish 
themselves in one of the industries or occupations requiring photographic equip 
ment. On the typical capital equipment required to set up a very modest 
establishment, an excise tax of $2,000 or more is involved. This, they pointed 
out, ——— prohibitive and constitutes a terrific syphoning off of their limited 
capital. 








out 
pped 
ome 
ifac 
phic 


for 
ther 
\S a 
bur 
ery, 
ites 
ittee 
Ss of 
"ern, 
ively 

out 
iStry 


ises 
1250), 
rein 
ie TO 
» for 
ition 
uity 
ans 
peri- 
ially 
276, 
ved: 
Ss in 
deep 
axed 


1inst 
gt 


10lly 
ncia!l 


ially 
y or 
had 
ated 
» the 
ome, 
$16 
-eled 


| for 
the 
r the 


quip 
hood 


cent 
lish 
juip 

dest 
nted 
tited 






































REVENUE ACT OF 1951 2125 





(7) That the losses already experienced had clearly endangered the ability of 
this industry to serve with full effectiveness in the event of a national emergency. 

This condition, as a result of the Korean situation, has since been temporarily 
relieved by a combination of scare buying—which has long since disappeared— 
5 and by expansion of the defense preparations with resultant important increases 
a n the requirements of the Government and of defense industries for photographic 
ES products. However, the repressive effects of the present law and its excessive 

rates are still clearly taking their toll. 

Although in the Highty-first Congress the Ways and Means Committee again 
strongly recommended and the House of Representatives in H. R. 8920 passed 
a correction of the photographic excise-tax law, your committee was foreed by 
circumstances to greatly alter the House bill. As one result, greatly needed 
changes in the photographic excise-tax law were again postponed. 

Now, in the present Congress we have once more called to the attention of 
the Ways and Means Committee and we now ¢all to your attention the need 
for corrections in the photographic excise-tax law. The House of Representa- 
tives has again approved the major technical revision which, except for the 
20-percent rate, is the same as that contained in H. R. 8920 of the last Congress 
on Which we appeared before your committee last year. 

The following material discusses the pertinent provisions of the House bill, 
provides additional factual material with respect to them and respectfully 

requests favorable action on the part of your committee and the Senate. 








III. SECTION 485, H. R. 4473 









Section 485 of H. R. 4473, as stated in the report of the Ways and Means 
Committee makes two major changes in the present manufacturers’ excise on 
5 photographie products (sec. 3406 (a) (4) I. R. C.) the second of which is 
F. greatly needed and much overdue, namely: 
; (1) “A uniform 20-percent rate is substituted for the 25-percent tax on photo- 
graphic apparatus and the 15-percent tax on film. . 

(2) “The bases of these taxes are revised so that the tax is imposed only 
on film, cameras, and lenses which, insofar as is administratively possible, do 
not represent a cost of doing business.” 

The present photographie excise-tax law has two very serious defects, (1) 
poor phraseology and (2) excessive rates. To discuss these in reference to 


section 485 of H. R. 4478: 


1. Phraseology is discriminatory and unclear in present law 

Your attention is again called to the real need for the technical revision of 
the present law which is provided in section 485 of the House bill. The phrase- 
ology of the present law (sec. 3406 (a) (4) I. R. C.) makes inequity, discrimina- 
tory application and uncertainty inevitable. 

In the first place, it undertakes to tax “photographic apparatus and equip- 
nent and any apparatus or equipment designed especially for use in the tak- 
ng of photographs or motion pictures, or in developing, printing, or enlarging 
photographs or motion pictures,” but fails to provide any definite or adequate 
basis for determining which articles may be classified as photographic. In fact, 
the factors which the law offers for determining which products fall within its 
scope are so intangible, that it is impossible, even at this late date, for the 
industry or the Government to determine a clear line between taxable and 
exempt products. 

Hundreds of rulings have been issued by the Bureau of Internal Revenue with 
respect to the application of the photographic excise tax to specific products. 
However, numerous articles remain in a doubtful position with respect to the 
tax and many serious inequities remain. 

In the second place, and even more importantly, in many product areas, the 
ipplication of the tax has placed the photographic manufacturer in a most 
inequitable competitive position. In fact, a major reason given by the Com- 
mittee on Ways and Means for the amendments made by section 485 is to cor- 
rect this serious situation, the report pointing out that— 






































: “* * * difficulty has arisen in the case of the tax on photographie equipment, 


hecanse apparatus made by photographic manufacturers frequently has been 
held to be designed especially for photographie use, even when sold for nonpho- 
tographie purposes. Similar equipment sold by nonphotographic manufacturers 
has been held not to be subject to the photographic tax because it was not de- 
signed especially for photographic use. As a result manufacturers of photo- 


2126 REVENUE ACT OF 1951 


graphic equipment have frequently been placed at a competitive disadvantage.” 

This serious and most inequitable competitive situation is inherent in the 
phraseology of the present law. Except for a few products that are basically 
photographie, such as cameras and sensitized materials, the items taxed under 
the photographic excise tax law are not unique to the photographic field but 
are used extensively in other occupations and trades. 

For example, products such as tripods, trays, rollers, tanks, sinks, timers, 
squeegees, and lighting equipment are widely marketed for nonphotographic 
purposes. When such items are sold by the nonphotographic manufacturers they 
are free from tax, even though they may be sold for photographic use, but when 
sold by the acknowledged manufacturer of photographic products they are sub- 
ject to the 25 percent excise tax even though sold for a nonphotographic use. 

The acknowledged manufacturer of photographic products is, therefore, placed 
at a tremendous, if not impossible, competitive disadvantage when he must try to 
sell his products, taxed at 25 percent, in photographic or nonphotographic fields 
against the competition of untaxed products of a like nature marketed by the 
nonphotographic manufacturer in these same fields of use. 

This grossly unjust competitive situation and the uncertainty of the present 
law would both be corrected by section 485 of H. R. 4473. It would substitute 
clear, precise language which would be easy to understand and apply and which 
we believe would eliminate the present administrative difficulties. In fact, the 
only solution to this serious problem is through amendment of the present law. 
2. Business cost items 

In the rewording of the law provided in section 485, the Committee on Ways 
and Means stated that one of the reasons why it has excluded business-cost 
items from the photographic excise-tax base was because taxes on these items 
are likely to be shifted forward as an operating expense and thus appear in the 
price of commodities in general. This is indeed particularly and peculiarly true 
as to the photographic excises. 

Some of the principal considerations are: 

(1) The applications of photography are very widespread. It is no over- 
statement to say that the photographic industry today affects the life of every 
person in the Nation. It is vital to the country’s safety, progress, and welfare. 
It is important to the Nation’s economy. A listing of some of the important uses 
of photography in industry, in the community, in Government and in other highly 
essential needs, both peacetime and wartime, has already been provided to you. 
(See pp. 268-266, Revenue Revisions of 1950 Hearings before the Committee on 
Finance. ) 

(2) Nearly two-thirds of the sales of this industry are for commercial, in 
dustrial, educational, training, publishing, medical, governmental, scientific, and 
similar essential uses. (See exhibit B.) 

(3) Over 60 percent of the collections of the photographic excises represent 
cost of operations to the taxpayer and are so reflected in the income-tax returns 
of thousands of businesses throughout the country. 

(4) An especially undesirable aspect of these excises as a business cost is the 
fact that they apply to livelihood tools, production equipment and materials, 
and operating supplies used by many thousands of establishments throughout 
the country. 

(5) One of the peculiarities of the photographic excise-tax law which, insofar 
as we know, is not true of any other excise tax is the fact that it taxes both the 
equipment on which a salable product is made and the materials from which 
the product is made. Thus, whether for business or personal use, users feel the 
repeated impact of photographic excises. 

With most excise-taxed products, once the product is purchased and the excise 
is paid its use can then be enjoyed without payment of further excises. Not so 
with the photographic excises. First, the camera and other equipment and 
accessories involved in taking the picture is taxed. Then the camera must be 
supplied with film or plates which are taxed. Then the film or plates must be 
processed in equipment that is taxed; then, if prints are involved, they must be 
made on paper or film which is taxed. Then, in turn, these must be processed in 
equipment which is taxed. 

As brought out in our testimony, just as one example, the photographic excises 
are encountered a minimum of 34 times in the preparation of a photographic 
illustration such as would be used in a textbook, journal, magazine, catalog, 
newspaper, or other publication. 

This necessity of providing other taxed equipment and constantly providing 
taxed supplies in order to make use of the original taxed product thus places 
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PHOTOGRAPHIC PRODUCTS 


DISTRIBUTION BY CONSUMER USE IN U.S. 


1950 ESTIMATE 


COMMERCIAL 
& INDUSTRIAL. 


COMMERCIAL, 
INDUSTRIAL, PORTRAIT, 
AMATEUR EDUCATIONAL, TRAINING, 
rs PHOTOFINISHING, PRESS, 
SNAPSHOT & PUBLISHING, LAW 
HOME MOVIE ENFORCEMENT, ETC. 


26% 


MOTION 
PICTURE 


13% 


\ ENGINEERING DRAWINGS, 
GOVT. RECORDS, 
BUSINESS PAPERS, 
MICROFILMING 


NATIONAL ASSOCIATION of PHOTOGRAPHIC MANUFACTURERS, INC. 


a further inequitable and discriminatory burden on this industry and its mil- 
lions of customers. This, plus the high rates, serves to emphasize and explain 
the special sales-deterrent characteristics of the photographic excises, and also 
why these taxes tend to pyramid in business costs. 
8. Government cost items 

Business-cost items might well also have been labeled “Government cost 
items,” since te Federal Government itself is without doubt by far the largest 
payer of the photographic excises. The provisions of section 485 will thus serve 
to save the Government several million dollars a year in its direct payments of 
these taxes on its now substantial purchases of photographie products. 

Government purchases of photographie products for defense needs have been 
steadily mounting. At the same time, as might be expected, the demands of 
defense industries for photographic products have similarly increased, the 
photographic excises thus serving to increase defense costs. 
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As we have pointed out, no one knows just how much the photographic excises 
represent an added cost to the Government because of their inclusion and 
pyramiding in defense product costs. However, even under present conditions, 
it must be a very substantial sum and may easily exceed the amount of this tax 
which the Government pays directly. 

Section 485 of the House bill will eliminate, almost 100 percent, the photo- 
graphic excises paid directly or indirectly by the Government. 
4. Present rates regressive and discriminatory 

The present rates of photographic excises, namely, 25 percent on apparatus, 
machinery, and equipment, and 15 percent on sensitized papers, plates, and 
film—are clearly excessive. As brought out in the bar chart, herewith, thes 
rates are much higher than the generally prevailing 10-percent rate of manu 
facturers’ excises. 


EXCISE TAXES PENALIZE PHOTOGRAPHIC INDUSTRY IN RELATION TO OTHER INDUSTRIES 
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SPECIFIC MANUFACTURERS’ EXCISE TAX 












Tires $.05 per Ib. No Change No Change No Change 
Tubes 3.09 per Ib. No Change No Change No Change 
Matches -- Plain $.02 per 1,000 No Change No Change No Change 
Matches -- Pancy Wood $.055 per 1,000 No Change No Change No Change 














NOTE: In the case of several of the above tax classifications, there have been changes in coverage by either 
adding or excluding certain items, the deteils of which are set forth in the Report accompanying H.R. 4473. 





As we have previously reminded the committee, (1) the present high rates 
were the first of the penalty, regulatory wartime excises intended to reduce 
consumer demand and assure adequate supplies for the Armed Forces and (2) 
photographic products were alone singled out to bear these excessive rates. 

You are also aware of the fact that from the time they were imposed these 
rates helped in part to force involuntary conversion of the industry to nonphoto- 
graphic products and that the resulting lack of ability to obtain photographic 
products in their required quantities was one of the most serious situations faced 
by the armed services in the early part of World War II. 
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The high rates, in addition to their regressive effect on sales and employ- 
ment in this, a key defense industry, also have served to intensify the extent 
of injury arising from the other bad characteristics of the photographic excises. 
The 25-percent rate in particular, as we have demonstrated, has been so 
harmful as, we believe, must clearly brand it as an unwise and unprofitable tax. 

These taxes principally add to the cost of science, research, education, gov- 
ernment, business, and other essential activities. They are unduly burdensome 
and inequitable. 

For this industry, they have turned what for industry in general was a mild 
recession into a deep depression, and, if retained, will evidently do so again. 
In fact, it appears that currently they may have started to do so again. 

These-high rates often result in very large dollar amounts of tax per unit. It 
is not uncommon for a piece of equipment to involve an excise tax of from $1,000 
to $10,000. Since this for the most part is production equipment, these taxes 
therefore constitute a substantial drain on working capital and operating funds 
and curtail employment opportunities not only in the photographic manufac- 
turing industry but in the many industries which use photographic methods and 
processes. 

The provisions of H. R. 4473 would reduce the 25-percent tax on equipment to 
20 percent, but in doing so would increase the 15-percent tax on film to 20 percent. 
While pointing out that the proposed 20-percent rate is still double that of most 
manufacturers’ excises, nevertheless the important corrections in the base which 
have been adopted by the House represent such meritorious and urgently needed 
improvements in the present law that, in view of present circumstances, we 
merely call this fact to the attention of the committee. 


>. Microfilm 


One of the important business-cost items which the House bill is designed to 
eliminate from the tax base is microfilm. This is widely used by banks, insur- 
ance companies, railroads, libraries, medical institutions, retailing establish- 
ments, and business generally. It has numerous important applications in 
Government, Today it is even possible to subscribe for such publications as 
the Federal Register and many important daily newspapers in microfilm form. 

Microfilming provides an exceptional means for the preservation of records 
and for most extraordinary conservation of storage space. One example given 
of space saving shows a huge pile of 28,000 blueprints, weighing nearly 8,800 
pounds. These were reduced to 92 rolls of microfilm weighing a total of 52 
pounds, 

Beginning especially with the last war, many concerns have made extra prints 
of microfilms of important records, drawings, formulas, contracts, and other 
essential documents and information, and have stored these at some safe distant 
point. In fact, the Government has again been emphasizing the importance of 
this means of safeguarding essential information against loss through destruc- 
tion of the originals which might otherwise have crippling effects. 

In Section 485 of H. R. 4478 the exclusion of microfilm from the tax base is 
accomplished in general by the fact that microfilm exceeds the length limitation 
of taxable film as set forth in the bill. It has come to our attention, however, 
that microfilm in the form required for use in certain microfilm equipment of 
two of the manufacturers does not exceed such length limitations and therefore, 
entirely through oversight, would be subject to the tax which is intended to apply 
to amateur roll film only. While this is a very minor defect in section 485, it 
is evident that it would place these two manufacturers at a substantial competi- 
tive disadvantage and that it would continue to tax in part a business-cost item 
in which it was intended to eliminate completely from the tax base. 

This inadvertent defect could be corrected by adding the words “to unper- 
forated microfilm,” immediately following the words “X-ray film,” in line 1, 
page 140, of H. R. 4473, making the portion read : 

“* * * The tax imposed under this paragraph shall not apply to * * * 
X-ray film, to unperforated microfilm, to film more than one hundred and fifty 
feet in length, or to film more than twenty-five feet in length and thirty milli- 
meters in width. Any person who acquires unexposed photographic film not 
subject to tax under this paragraph and sells such unexposed film in form and 
dimensions subject to tax hereunder (or in connection with a sale cuts such film 
to form and dimensions subject to tax hereunder) shall for the purposes of 
this subsection be considered the manufacturer of the film so sold by him.” 

The reason for using the word “unperforated” is to avoid any possibility of 
tax-free sales of perforated 16-millimeter amateur-type motion-picture film 
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As we have pointed out, no one knows just how much the photographic excises 
represent an added cost to the Government because of their inclusion and 
pyramiding in defense product costs. However, even under present conditions 
it must be a very substantial sum and may easily exceed the amount of this tax 
which the Government pays directly. 

Section 485 of the House bill will eliminate, almost 100 percent, the photo- 
graphic excises paid directly or indirectly by the Government. 
4. Present rates regressive and discriminatory 

The present rates of photographic excises, namely, 25 percent on apparatus 
machinery, and equipment, and 15 percent on sensitized papers, plates, and 
film—are clearly excessive. As brought out in the bar chart, herewith, thes: 
rates are much higher than the generally prevailing 10-percent rate of manu 
facturers’ excises. 
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NOTE: In the case of several of the above tax classifications, there have been changes in coverage by either 
adding or excluding certain items, the details of which are set forth in the Report accompanying H.R. 4473. 















As we have previously reminded the committee, (1) the present high rates 
were the first of the penalty, regulatory wartime excises intended to reduce 
consumer demand and assure adequate supplies for the Armed Forces and (2) 
photographic products were alone singled out to bear these excessive rates. 

You are also aware of the fact that from the time they were imposed these 
rates helped in part to force involuntary conversion of the industry to nonphoto- 
graphic products and that the resulting lack of ability to obtain photographic 
products in their required quantities was one of the most serious situations faced 
by the armed services in the early part of World War II. 




















T 
mel 
of i 
The 
har 

7 
ern 
and 

I 
rec 
In 
4 
is 1 
to 
the 
an 
tu 
pre 

r 


2) 
WI 
miu 
ha 
im 
1iit 


ccises 
| and 
tions 
S tax 


hot 0- 


‘atus 
, and 
thes 
nanu 


ther 
ae 


ates 
luce 
(2) 


hese 
Loto 

phic 
uced 


REVENUE ACT OF 1951 2129 


The high rates, in addition to their regressive effect on sales and employ- 
ment in this, a key defense industry, also have served to intensify the extent 
of injury arising from the other bad characteristics of the photographic excises, 
The 25-percent rate in particular, as we have demonstrated, has been so 
harmful as, we believe, must clearly brand it as an unwise and unprofitable tax. 

These taxes principally add to the cost of science, research, education, gov- 
ernment, business, and other essential activities. They are unduly burdensome 
and inequitable. 

For this industry, they have turned what for industry in general was a mild 
recession into a deep depression, and, if retained, will evidently do so again. 
In fact, it appears that currently they may have started to do so again. 

These-high rates often result in very large dollar amounts of tax per unit. It 
is not uncommon for a piece of equipment to involve an excise tax of from $1,000 
to $10,000. Since this for the most part is production equipment, these taxes 
therefore constitute a substantial drain on working capital and operating funds 
and curtail employment opportunities not only in the photographic manufac- 
turing industry but in the many industries which use photographic methods and 
processes, 

The provisions of H. R. 4473 would reduce the 25-percent tax on equipment to 
20 percent, but in doing so would increase the 15-percent tax on film to 20 percent. 
While pointing out that the proposed 20-percent rate is still double that of most 
manufacturers’ excises, nevertheless the important corrections in the base which 
have been adopted by the House represent such meritorious and urgently needed 
improvements in the present law that, in view of present circumstances, we 
merely call this fact to the attention of the committee. 

5. Microfilm 

One of the important business-cost items which the House bill is designed to 
eliminate from the tax base is microfilm. This is widely used by banks, insur- 
ance companies, railroads, libraries, medical institutions, retailing establish- 
ments, and business generally. It has numerous important applications in 
Government. Today it is even possible to subscribe for such publications as 
the Federal Register and many important daily newspapers in microfilm form. 

Microfilming provides an exceptional means for the preservation of records 
and for most extraordinary conservation of storage space. One example given 
of space saving shows a huge pile of 28,000 blueprints, weighing nearly 8,800 
pounds. These were reduced to 92 rolls of microfilm weighing a total of 52 
pounds. 

Beginning especially with the last war, many concerns have made extra prints 
of microfilms of important records, drawings, formulas, contracts, and other 
essential documents and information, and have stored these at some safe distant 
point. In fact, the Government has again been emphasizing the importance of 
this means of safeguarding essential information against loss through destruc- 
tion of the originals which might otherwise have crippling effects. 

In Section 485 of H. R. 4473 the exclusion of microfilm from the tax base is 
accomplished in general by the fact that microfilm exceeds the length limitation 
of taxable film as set forth in the bill. It has come to our attention, however, 
that microfilm in the form required for use in certain microfilm equipment of 
two of the manufacturers does not exceed such length limitations and therefore, 
entirely through oversight, would be subject to the tax which is intended to apply 
to amateur roll film only. While this is a very minor defect in section 485, it 
is evident that it would place these two manufacturers at a substantial competi- 
tive disadvantage and that it would continue to tax in part a business-cost item 
in which it was intended to eliminate completely from the tax base. 

This inadvertent defect could be corrected by adding the words “to unper- 
forated microfilm,” immediately following the words “X-ray film,” in line 1, 
page 140, of H. R, 4478, making the portion read : 

“* * * The tax imposed under this paragraph shall not apply to * * * 
X-ray film, to unperforated microfilm, to film more than one hundred and fifty 
feet in length, or to film more than twenty-five feet in length and thirty milli- 
meters in width. Any person who acquires unexposed photographic film not 
subject to tax under this paragraph and sells such unexposed film in form and 
dimensions subject to tax hereunder (or in connection with a sale cuts such film 
to form and dimensions subject to tax hereunder) shall for the purposes of 
this subsection be considered the manufacturer of the film so sold by him.” 

The reason for using the word “unperforated” is to avoid any possibility of 
tax-free sales of perforated 16-millimeter amateur-type motion-picture film 
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under the name “microfilm.” Amateur motion-picture cameras will not accept 
unperforated film nor would it be possible or feasible or economical for any 
person to undertake to perforate or have such film perforated for his use as a 
means of seeking to avoid tax. It will be noted that, in the language of section 
485, once the film in question is perforated it would become subject to tax. 

By way of further comment, it might be stated that film intended for micro 
filming use differs greatly both in contrast and in emulsion speed from that 
which would be used for motion-picture work. In fact, the contrast would be 
much too great and the speed of emulsion much too slow to make such film 
usable for purposes of motion pictures. As evidence of this fact, it will be noted 
that the film ratings for speed of emulsion as provided by the American Stand 
ards Association for the various types of black-and-white motion-picture film 
run from 10 to 100, while those applicable to microfilm run from 2 to 38. 

From the standpoint of contrast, the emulsion of microfilm is so prepared as 
to accentuate blacks and whites; in other words, to produce a sharp, high-con- 
trast black and white result. Film suitable for use in motion-picture cameras 
is exactly the opposite; namely, the emulsion is designed to pick up with the 
greatest possible refinement all of the minor gradations of gray which run be- 
tween white and black. Furthermore, insofar as attempting to use microfilm 
for motion pictures is concerned, the film when exposed and developed would 
result in a negative. It would then be necessary to go to the added expense of 
obtaining a positive print for projection purposes. The amateur avoids this 
expense by using a special reversal-type film in his camera which is returned to 
him after processing as a positive ready for projection. The use of microfilm 
for ordinary photographic purposes thus would be too costly as well as entirely 
unsatisfactory and unacceptable. 

Accordingly, since it appears that the correction as above suggested is fully 
in harmony with the intent of the House, and therefore in no way affects ex 
pected revenue from the revision of section 3406 (a) (4), which is provided in 
section 485 of the House bill, and since it corrects a most undesirable competitive 
inequity which would otherwise result, we respectfully request the committee 
to adopt this correction. 


6. Loss of revenue would be slight 

The gross collections of the photographie excises are misleading in that they 
furnish no reliable indication of actual revenue. The net revenue ‘is in fact 
much less than collection figures would indicate. 

Turning to the matter of the net loss of revenue to the Government which 
would result from the enactment of section 485, H. R. 4473, we estimate this 
will be only about $6 million. This estimate, as you will note from the details 
below, is on a very conservative basis. For example, it makes no allowance 
for the effect of any of the improvements in sales in the photographic industry 
which we believe would be certain to result. 

This $5 milion estimated net loss of revenue contrasts sharply with the 
$23 million gross loss of revenue indicated in the House report. Even though 
the Ways and Means Committee and the House were willing to approve this 
$23 million loss of revenue, may we suggest that it is the indicated $6 million 
net loss of revenue which should be kept in mind. 

For example, of the $44 to $48 million indicated collections (fiscal 1952) 
from this tax, our data indicate that the Government will directly pay $5 mil- 
lion—$6 million and indirectly, as an added cost of defense production, may 
pay at least as much more. Why should these substantial sums, paid out by 
the Government with one hand and then in time received with the other hand, 
be considered as revenue, or why should the elimination of these tax transac 
tions with their attendant costs be considered a loss of revenue, in any realistic 
sense? 

Then, to, about 60 percent of the present collections of these taxes are a cost- 
of-operation item. Under section 485 the tax would be removed from these 
items. Accordingly, a reduction should be made in the $23 million estimated 
loss to recognize the fact that the photographic excises will be almost 100 per- 
cent eliminated as a deduction from income in determining taxes based on income. 

Photographic excises, as mentioned above, which are a part of defense pro- 
duction costs, together with any pyramiding which may occur, become a cost 
to the Government. However, we have here taken these into consideration only 
in our business-cost calculation (see item 2 in table below) where only 50 per- 
cent of the total amount of tax is taken into account. Accordingly, this means 
that our estimated net revenue reduction of $6 million is too high. Further, if 
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defense-production levels increase, there will be a further increase in tax cost 
to the Government and, therefore, this estimated net tax loss would be further 
cut and could even be eliminated. 

The details of our estimate are as follows: 
‘ 


> 
—w 


Ustimate of net revenue reduction under sec. 485, H. R. 4 
[Millions of dollars] 


1. Estimated gross yield for fiscal year 1952 under the present law (sec. 
Beet ees £650; BO. oe otk ener 

® Of this amount, at least $23.87 would become a business cost. If the 
average normal- and excess-profits-tax rate were olly 50 percent, 
the net return to the Treasury with respect to this portion of gross 
collections would be reduced by about —--~~- : ee oes 

8. Of the $48 million gross yield, the Government itself would pay on its 
direct purchases photographic excise tax of between $5 to 
$6 million_- 5 ieee dined 


4. If there is deducted from the indicated gross revenue, the sum 
these two amounts, or ____ wie 


5. It is clear that instead of $48 million, the maximum net revenue for 
fiscal vear 1952 under the present law would be : ke 

6. Whereas the estimated revenue under sec. 485 of the proposed law 
would be lalla thi 


7. Giving an estimated net revenue reduction under see. 485, H. R. 4473, 
of only se wes 


60 percent of $48 million, or $28.8 million, less $5 million of Government self-payments 
resulting in $23.8 million, 


IV. SECTION 484, H. R. 4473 


The Ways and Means Committee, in expanding the coverage of section 3406 (a) 
3), IL. R. C. (see. 484, H. R. 4478), electric, gas, and oil appliances, has added, 
under the heading “Appliances of the household type,” an item “Electric motion 
or still picture projectors.” This was not under consideration at the time and 
therefore not a subject of hearing before the Ways and Means Committee. 

May we therefore call to your attention the uncertainties and inequities in 
this proposal. 


1. Importance of projectors 


To begin with, projectors, both still and motion picture, are the most important 
single tool in visual education and training. As such, they are used very exten- 
sively in schools, colleges, industry, government, and by the armed services, 
churches, libraries, hospitals, and other institutions, by Communities and farm 
sroups and similar organizations. The accompanying page lists a few of the 
important uses of projected pictures. 

Projected pictures provide for the quick and accurate dissemination of infor 
mation and greatly accelerate and intensify the learning process. In fact, tests 
by the armed services have established that through visual means approximately 
35 percent more is learned in a given time and the information learned is remem 
bered up to 55 percent longer. As might be expected, therefore, the requirements 
of the services for such equipment are very great and their applications are 
both numerous and important. We are told that every member of every branch 
of the Armed Forces receives training by means of projected pictures. 

Certain types of projectors are used entirely or principally for the important 
purposes outlined briefly above and are seldom, if ever, used in the home. <A 
study recently made by the National Audio Visual Association for the United 
States Office of Education indicates that 93 percent of the sales of such pro- 
jectors as 16 mm. sound projectors, film-strip projectors, sound-slide projectors, 
time-study projectors, X-ray projectors, overhead projectors, opaque projectors, 
and microscopic projectors go to these essential users. 

2, Involves problem of definition 
As to the present proposal, first of all, the description “electric motion- or still- 
picture projectors of the household type” is of such an indefinite and indecisive 
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nature that to retain this designation would be certain to result in the san 
type of administrative problems and difficulties which have been so persistent], 
troublesome with respect to the present excise-tax law on photographic product: 
It should be noted that in general there is nothing inherent in a still- or motio) 
picture projector which limits its use to the home as contrasted with some othe; 
location, uses, or vice versa. As might be expected, there are some projecto: 
which may be thought of as “household type” which, nevertheless, are employ: 
importantly in essential uses. This is especially true as to instructional us¢ 


by schools and churches where substantial use is made of some of the same types 


of projectors which are also generally purchased for home use. In this conne 


tion, the committee is aware of the fact that tax-supported schools at the expense 
of some paper work and delay can purchase excise-taxed equipment tax-free 


through the use of tax-exemption certificates. However, churches and th: 
numerous private and parochial schools and universities which are not tax sup 
ported cannot do so, but must pay the excise taxes applicable to their purchases 

It will also be noted that the various types of projectors are each designed t: 


serve a projection need. They will be used, therefore, where the particular need 


exists, thus: 
Projected pictures are working tools for— 


Industrial plants Army Service Forces training centers 
Banks Army engineers 

Granges Infantry battalions 

Farm bureaus Armored divisions 

Service stations Tank destroyers 

Hospitals : Campfire Girls 

Medical schools 4-H groups 

Research centers Health agencies 

Adult educational groups Social agencies 

Graduate professional schools Government agencies 

Colleges Gunnery officers’ ordnance school 
High schools Fire control school 

Junior high schools Gunner’s mates school 


Vocational and trade schools 
Elementary schools 
Consolidated schools 
Church groups 
Fraternal groups 
Civie groups 

Veterans groups 
Community groups 
YMCA 

YWCA 

YMHA 

YWHA 

Boy Scouts 

Girl Scouts 

Signal Corps 

Army Pictorial Service 


Information and Education Division 


Electric hydraulic school 
Optical school 

Instructor training schools 
Marines 

Coast Guard 

Aviation service schools 
Naval air stations 

Bureau of aeronautics 
Instrument flight training 
Medical Corps 

Army Air Forces 


Army Service and Ground Forces and 


special arms 
Quartermaster Corps 
Coast Artillery 


Wherever GI’s train, fight, and rest. 


The ceiling projector is one of many examples of a projector which may be 
used in the home or elsewhere—in this case in the hospital or wherever a help 
less person may be. Its purpose is to project the pages of a book onto the ceiling 
so that a bedridden person, otherwise unable to read, may be able to do so, re- 


quiring no more assistance than that of having the projector set up for him, since 


he can then operate it. This type of projector is being used importantly in vet 
erans’ hospitals and is a project frequently sponsored by a local service club 
It would be highly undesirable that such a projector be made subject to tax. 


We believe, for reasons which are evident in the above discussion and for 
further reasons which will now be brought out, that projectors should net be 
made subject to a manufacturers excise tax. 
request cannot be granted we then call attention to the importance of developing 
a clear definition of taxable projectors, this to be inserted at the appropriate 
point in section 484. We would further respectfully urge that instructions be 
given that this definition shall be so prepared that the types of projectors which 
are entirely, principally, or even importantly used for essential purposes shall 


not be made subject to tax. 


However, in the event that this 
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29. Would be inequitable and burdensome 


A second important consideration in connection with this proposed tax is the 
matter of equity, namely, that it would place a further tax on an already over- 
taxed area, and would place the products involved at a competitive disadvantage. 

Cameras and projectors are complementary units. Normally, for personal use, 
a projector is not purchased except with or following the purchase of a camera. 
If the projector is taxed, the total cost of the necessary equipment will be im- 
portantly increased, This will place photographic products at a further com- 
petitive disadvantage with other home entertainment products with which they 
compete for the consumers’ dollar. These other products either are not taxed 
or are taxed at half the rate which would be applicable to the taxed cameras and 
film. Furthermore, unlike photographie products, once the tax has been paid on 
these other items (as for example, on a television set) they can then be enjoyed 
without further payment of excises. With still or motion picture equipment there 
is a continuing tax on the supplies of film. 

We submit that when the amateur photographer pays taxes on his photo- 
graphic equipment and then each time, on the film which he uses, at present 
rates or all at a 20-percent rate (as proposed in the House bill) he will already 
have paid more than his share of’excise tax, without also making his projector 
subject to tax, 


8. Would act as sales deterrent and cause some loss of other revenue 


A third important consideration is that to increase the tax burden and thus 
the total cost of a still or motion picture camera and projector by taxing the 
projector will evidently further thin out the market for camera and film sales, 
with indicated loss of tax revenue on these products, as well as acting as a deter- 
rent on projector sales. Please note carefully the interdependence of these 
products, and the fact that anything which discourages the sale of one will pre- 
vent the sale of all the related equipment or supplies. This is a characteristic of 
the present photographic excises and, coupled with excessive rates, explains 
their especially regressive nature. 

This industry has done an outstanding job of bringing personal motion and 
slide film pictures well within the reach of the majority of families. The equip- 
ment to record and project treasured scenes from family history is a source of 
great and lasting value and pleasure. To increase the total tax load on such 
equipment will in some measure undo the years of effort on the part of the manu- 
facturers to bring the cost of this equipment down. 

You will readily appreciate why we feel that to place a tax on “household 
type” projectors would be singling out an already overtaxed area for still 
further tax such as will place all of these products, not merely the projectors, 
under a still greater sales deterrent and at a still greater competitive disadvan- 
tage than now exists. 

We, therefore, respectfully request that the proposed taxing of projectors 
be eliminated. 


Vv. IN RESPECT TO BROADLY BASED EXCISES 


Your committee has received various proposals suggesting that you consider 
establishing excise taxes on a very much broader base than at present and at 
much more bearable and much less hazardous and regressive rates than that of 
2) perecnt or even 10 percent. In view of the fact that it seems that excise 
taxes will be a part of our tax structure for quite some time to come, may we 
respectfully suggest that this is an opportune time to reappraise the impact 
of excise taxes on the presently selected industries and to develop an excise tax 
structure which will fall much more equitably and with much less discrimina- 
tion on a very broad base. Regardless of their merits at the time imposed, we 
believe it is evident that today the present excises do not represent a fair selec- 
tion of so-called luxuries nor do they in general represent any other reasonable 
or equitable basis of selection. 

If your committee should decide to recommend a fairer spreading of the 
excise tax burden by adopting a very broad base and a mucb more bearable 
rate of tax at the manufacturers level, we especially ask, in equity, that the 
level of the photographic excises be reduced to this lower rate. If, on the other 
hand, your decision should be that broadly based excise taxes should be imposed 
at the retail level, we submit that in all fairness photogrophic excises (among 
others) at the manufacturers level should be repealed. Again, may we emphasize 
that our plea is for equitable treatment. 
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VI. CONCLUSION 





In this brief we have presented information concerning the especially adverse, 
discriminatory and inequitable characteristics of the photographic excise tax 
law, and the great need for the technical amendment to section 3406 (a) (4) 
Internal Revenue Code which is provided in section 485 of H. R. 4473. 

In doing so we have sought net to burden you by repeating supporting data 
and details which were fully brought out in our testimony and brief of July 7, 
1950 (p. 259 et seq., hearings before the Committee on Finance, Sist Cong., on 
H. R. 8920). Attention, however, is called to the fact that this material is stil! 
pertinent to your present consideration of this matter. 

We have reminded you of the key strategic importance of the photographic 
industry and photographic products and that in time of war the main impact 
of the photographic excises is on the armed services and on defense-supporting 
effort, adding importantly to the cost thereof. 

In more normal times these taxes principally add to the cost of education, 
business, research, science, government, and similar important activities. They 
are an adverse discriminatory force preventing the photographic industry from 
fully enjoying its reasonable and proper markets and placing it under serious 
special hazards of a most inequitable and undesirable nature. 

The present rates, established in 1942, are discriminatory and excessive. 
These rates, coupled with the seriously deficient wording of the present law, 
have caused injury and hardship above and beyond those normally associated 
with excises. 

It is to be remembered that any failure to revise the faulty language of the 
existing law would leave the industry and the Internal Revenue Bureau still 
plagued with the administrative and interpretative difficulties which persist 
even at this late date. 

It would still leave important segments of this industry exposed to the unfair 
competitive situation wherein their taxed products must compete with the same 
or similar products which nonphotographic manufacturers can sell without tax. 
It would still continue to act as a drain on the working capital and add to the 
cost of doing business of the many thousands for whom photographic products 
are livelihood tools, production machinery, and equipment or operating supplies. 
It would still continue to adversely affect sales and thus seriously limit employ- 
ment opportunities throughout the entire photographic industry. 

Section 485 of H. R. 4473 contains a very thoroughly considered technical re- 
vision of the wording of the present law. It would provide a much needed sim- 
plification of the application of this tax and would relieve the industry of the 
uncertainty and the unfair competitive situations of the present law and the 
Internal Revenue Bureau of the almost impossible task of equitable interpretation 
and administration presently encountered. 

We believe, that it would be overburdening the industry to make projectors 
also subject to tax as is proposed in section 484, and therefore have requested 
the elimination of this item. 

We believe that section 485 of the proposed bill is fair, in view of the need 
for revenue, although we do wish to point out that the tax to be levied on the 
amateur photographer is still in excess of that which is proposed for practically 
all other goods at the manufacturers level. It is difficult to understand how the 
home use of photographic products can be considered more of a luxury than that 
of numerous other products which either are not taxed or which are proposed 
to be taxed at only 10 or 15 percent. If it seems necessary, however, for revenue 
purposes, to retain the 20 percent rate of section 485, we will not object to it in 
view of the fact that the technical rewording provided by this section accom- 
plishes such urgently needed change. 

In view of the known discrimination against this industry as to the rates and 
the inequitable imposition of this tax, we believe your committee will recognize 
that it is entirely warranted in acceding to our requests at this time. Despite 
the very small net loss of revenue which would result, such corrective action 
would provide a very great stimulus and desirable measure of reasonable security 
to an industry which promises to become of even greater vital importance to 
the security of the country. 

We, therefore, respectfully urge the importance of favorable action by your 
committee with respect to our requests. 

Respectfully submitted. 

NATIONAL ASSOCIATION OF PHOTOGRAPHIC 
MANUFACTURERS, INC., 
By Witi1aM C. Bassirt, Managing Director. 
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Senator Byrrpv. Mr. Crowell; Mr. Alan W. Crowell, will you please 


STATEMENT OF ALAN W. CROWELL, SALES MANAGER, ZIPPO 
MANUFACTURING CO. 


Mr. Crowetn. Mr. Chairman, I am Alan W. Crowell, of the Zippo 
Manufacturing Co., of Bradford, Pa., appearing on behalf of the flint 
lighter manufacturers’ group in opposition to the proposed 20-percent 
excise tax on all mechanical lighters. 

We feel wholly justified in opposing a 20- percent ret: ail excise tax 
on mechanical lighters as provided in H. R. 4473. 

The manufacturers of lighters were not afforded an opportunity to 
be heard by the House Ways and Means Committee; we, therefore, 
rely on the members of the Senate Finance Committee to decide 
whether or not this tax will be more harmful than beneficial to the 
Government, public, and the industry. 

We respectfully submit the following eight points which outline 
our position in opposing this 20-percent excise tax : 

1. Lighters are a smokers’ accessory: Lighters are strictly utili- 
tarian smokers’ accessory which are rightfully regarded by the gen- 
eral public and the Armed Forces as a necessity from the standpoint 
of use and economy. Thus, mechanical lighters will be the only 
smokers’ accessory bearing an excise tax. 

2. Some lighters are already taxed: We would like to call your atten- 
tion to a portion of the report of the Committee on Ways and Means, 
House of Representatives, accompanying H. R. 4473 (p. 50, pt. D-1), 
which reads, in part, as follows: 

Many of the more expensive types of lighters escape taxation under the present 
law, while some of the relatively less expensive ones are subject to tax. For 
this reason, section 481 of the bill extends the 20-percent retail tax on jewelry 
and related items to all mechanical lighters for cigarettes, cigars, or pipes. 

Senator Byrrp. You bring in about $2,000,000, do you not é 

Mr. Crowet. Yes; it is estimated that it would. 

Senator Byrn. Did they have hearings on this in the House ¢ 

Mr. Croweiu. No; there were no hearings, no opportunity for 
hearings. 

Senator Byrp. All right. 

Mr. Croweut. The point I wanted to make there was that the price- 
list catalogs of any lighter manufacturer would quickly prove the 
inaccuracy of this statement upon which this proposed tax is predi- 

cated, 

Senator Martin. Mr. Chairman, I am not just clear on that. Maybe 
the witness will explain. Some lighters are now taxable, and why it 
would be that extending it to all would be unfair. That is just the 
thing I do not understand. I would like to have a further explana- 
tion of that. 

Mr, Crowe. I would be glad to submit here the price lists of a 
number of manufacturers indicating the items that are taxed, because 
they are ornamented with precious metals or plated with precious 
metals, 

(The price lists submitted were made a part of the committee file.) 

Senator Minn1Kin. The theory is that it is a luxury tax. 
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Mr. Crowe. A luxury tax. Those that do not carry a tax—all 
other lighters except those adorned with precious metals do not carry 
a tax, and they make up the bulk of the lighters sold. 

Senator Martin. That makes it clear. I did not quite understand it. 

Senator Kerr. Just like fountain pens and pencils. 

Mr. Sram. That is jewelry. 

Senator Kerr. If they have ornaments on them, they are taxed, and 
those that do not have them are not taxed. 

Mr. Crowe.u. That is right; and the implication in the House bill 
is mystifying. It does not point it out that way. 

Lighters made of or ornamented with precious metals already bear 
a 20 percent tax. We do not protest the continuance of this tax. 
However, we strongly feel that it is wholly unfair to broaden this tax 
classification to include all mechanical lighters. 

3. Materials shortages: Production and sales of mechanical lighters 
are materially reduced already by restrictive Government orders on 
the use of critical materials. 

4. Tariff favor imports: American lighter production and sales are 
seriously threatened by the importation of inexpensive foreign lighters 
which are favored by low tariff rates. 

Senator Mint1k1x. Where do they come from? 

Mr. Crowe.u. From Austria and Japan. 

In fact, that is referred to in this next statement here. I think it 
would be clearer to finish the statement and we will have time for any 
questions then. 

A. Imported copies of American lighters are being sold now at 
prices which make it impossible for the American producer to com- 
pe. A great many of these imported lighters are brought in from 

Surope and Japan by a subterfuge. On jor een pocket lighters 
there is a duty of 110 percent, but on table lighters the duty is only 
30 percent. Large quantities of pocket lighters are now being im- 
— to which cheap temporary bases are attached, so that they may 
»e declared as table lighters and thus be brought in under the lower 30 
percent duty. Consequently, the Government is losing 80 percent of 
the duty it is entitled to collect. 

Senator Mini1x1n. What are you folks doing about that? 

Mr. Crowetyt. We have not been able to accomplish any relief. 

Senator Mini1k1n. Have you tried ? 

Mr. Croweiyt. We have tried, and I would submit a letter to the 
Collector of Customs, which expands the situation on import duties, 
for the table lighter, the so-called lighter, is coming in now as a table 
lighter. In other words, it changes from a table lighter very readily 
through the attachment of a base which can be thrown away. 

Senator Minirqr. We have just finished passing a law which 
gives relief against misclassification. 

Mr. Crowetu. Yes, and point B here says that the provisions made 
at the Torquay Conference, further lowering the import duty on 
po lighters, are expected to increase this flood of cheap imported 
ighters. 

Senator Mirrr«ry. All I am trying to suggest to you is you have 
got more relief possibilities than you have ever had before, and I 
am wondering what you are doing about it. You have got relief 
against misclassification, and you now have escape clause provisions 
you did not have before. I wondered if you knew about it and what 
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you are doing about it. I am making a friendly inquiry, trying to 
help you. 

Mr. Croweit. You may have some suggestions on that. 

Senator Mirurkr1n. I have made all that I am going to make. 

Mr. Crowetu. We can get that. 

To further point out this subterfuge, there is a letter received by 
one of our members recently, where they point out specifically that, 
incidentally, the base is only put on to avoid higher duty. 

The duty on table lighters is 30 percent and on ordinary lighters 
110 percent. 

We learned that this base will be thrown away in America. 

As further evidence, here is a Macy’s advertisement which specifi- 
cally states in the text, “Remove the pase and it is a pocket lighter. 

Senator MiixrKrn. It is an obvious trick to get a favorable “classi- 
fication, and we have just recently restored relief against that very 
kind of practice. 

So I am just dropping you a hint. 

Mr. Crowe tt. I thank you, sir, and we will put that into the record. 

Senator Miii1K1n. We also have new authority for quota provi- 
sions. You get an import situation with a country like Japan, and 
they can put. stuff in here with such a low price that you cannot, 
reach it with tariffs. 

Maybe the only way you can reach it is by quotas. I am giving you 
another hint. 

Mr. Crowe. That is very good, because at that low price it is still 
competition that cannot be met adequately by American-made 
products. 

Senator Martin. The big difference in cost is wages, is that right? 

Mr. Croweiu. Low wages on the other side, but in addition 

Senator Marrtn. What Senator Millikin has suggested I think, if 
American industry would give cognizance to a lot of these things in 
this session of Congress and the previous session, we have been trying 
to eliminate those inequalities, and to eliminate where there is trick- 
ery, and of course, we have got the Tariff Commission to regulate 
rates, 

I can see where an industry like yours can be very greatly damaged 
by importations from other countries where the wage rate is probably 
not more than one-fourth to one-tenth of what ours is in America. 

Mr. Crowetn. That is very significant. Another factor allied to this 
is that foreign producers can supply lighters to this country made with 
basic and finishing materials that are » barred or restricted to Ameri- 
can manufacturers. 

One illustration: All of these are illustrations of imports. They 
still have the privilege of using the critical materials. 

Senator Martin. Has any of your industry—have any of your fac- 
tories any place—has it been necessary to curtail your production by 
reason of importation ? 

Mr. Crowe. Yes; it has. 

Senator Martin. That has affected employment ? 

Mr. Crowetu. A case in point there is indicated by the volume of 
imports dating from 1946 on. In 1946 approximately 16,000 lighters 
were imported ; 80,000 lighters were imported at a value of $16,000, 
and during the year 19: 50, about 6,000,000 lighters were imported, 

valued at approximately $1,275,000. 
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Senator Miiurkin. What is the total domestic market on lighters. 
how many million? : 

Mr. Crowetx. There are not any facts accumulated to indicate what 
that is. They just are not available. Each company knows its own, 
but there has never been an accumulation. 

Senator Martin. The companies making lighters, I guess, are us 
ually rather small local concerns. 

Mr. Croweit. That is right. 

Senator Marrry. Like the one in Bradford, Pa. ? 

Mr. Crowe... We are a small company in a relatively small 
dustry. 

Senator Marrin. But it means a great deal in employment to a com- 
munity of that size. 

Mr. Crowetn. Yes, sir. 

Senator Mi.xLikrn. As another test as to whether you are entitled 
to relief, it is whether imports are hogging an undue share of our 
domestic market ; so you had better be getting some statistics together 
on that. 

Mr. Croweti. It would be very helpful. The company feels the im- 
pact when we meet the wholesaler and meet the retailer and see the 
volume of lighters that he has on imports versus the volume he is 
buying from us. 

Senator Miiirkrx. You have a job for your legal eagle. 

Get your legal eagle busy and he will get you out of a lot of your 
troubles. 

Mr. Crowett. You bet. 

Now, No. 5, the significance of tax yield: The framers of the 1951 
tax bill have estimated that a 20-percent retail excise tax on all me- 
chanical lighters will provide $2,000,000 annually. This is in addi- 
tion to the present tax on lighters made of and/or ornamented with 
precious metals. This $2,000,000 represents less than three one- 
hundredths of 1 percent of the total of $7.2 billions sought. Ree- 
ognizing materials shortages and the adverse effects of the tariff, this 
tax, small as is the vield, may very well have a crippling effect upon 
the American lighter industry. 

Effect on trade channels: Mechanical lighters are distributed 
ia sold through about 6,000 wholesalers and 390,000 retail outlets. 
Of these retailers, a large segment—partic dlaxly the neighborhood 
store—does not traditionally handle merchandise on which an excise 
tax must be collected. Hence, many retail stores will discontinue 
handling lighters rather than be bothered with record keeping and 
mi: aking excise-tax remittances. This will adversely affect the 
wholesaler. 

Effect on employment: Our industry employs nearly 15,000 
snenies Their employment depends upon our ability to maintain 
production and sales of mechanical lighters at adequate levels. 

8. Contribution to defense: Our mechanical facilities and the know- 
how of our employees served during the last war and are again active 
in the present program. Even a partial curtailment of this. industry’s 
ability to produce will, in effect, impair our value to the defense effort. 
If our volume decreases, the industry will not be able to sustain a 
sufficient and sound financial condition to undertake defense work. 

Senator Martin. I understand that you are a great deal like the 
watch industry. You train a great many men with the know-how 
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to do certain things in defense work, and if these men are not em- 
Jloyed, they get into something else, and you lose them. 

Mr. Crowett. We have a number of women in the industry, most 
of the companies have a number of women, many of them older women 
who can do certain light work, and they do not fit into other types 
of heavier work. 

The reserve is there to be used as needed in something that can be 
handled. 

In summing up, I would just like te—— 

Senator Martin. I would like to make this suggestion. I do not 
think you can put on a high enough tariff to make up the difference 
between the wage scale, we will si ay, in Japan, and our country. This 
would have to be by quotas. You have to take advantage of those. 

Mr. Crowenn. Even the 110 percent would not solve the problem, 
but during this period when that has been available, it has sapped 
income that justifiably belonged in the Treasury. So, to sum up, 
for the above eight reasons, this industry opposes the 20-percent 
retail excise tax on all mechanical lighters. May I remind you again 
that the estimated yield of $2,000,000 represents three one-hundredths 
of 1 percent of the $7,200,000,000 sought. 

The lighter industry is a relatively small industry made up largely 
of owner-managed firms, whose employment and payroll play a sig- 
nificant part in the economic life of the communities in which they 
are located. 

For this reason we urge serious consideration of the effect of 
tax which would disturb the stability of the small communities 
dependent on these small industries. 

Now, we have purposely kept that written brief to a minimum to 
cover any other questions that might come up. 

Senator Byrrp. You have taken about 20 minutes. 

Mr. Crowe.y. Really ? 

Senator Byrp. Most of it was questions. 

Mr. Croweuu. I would not have believed it. 

Senator Byrp. Thank you very much, indeed. 

Mr. Croweti. Thank you. 

(The documents referred to by Mr. Crowell are as follows:) 

THE FuINr LIGHTER MANUFACTURERS GROUP, 
New York 16, N. Y., July 12, 1950. 


Mr. FRANK LAUGHLIN, 
Deputy Collector of Customs, New York. 

Deak Str: The Flint Lighter Manufacturers Group founded in 1942 and re- 
presenting approximately 90 percent of the volume of cigarette lighters produced 
in the United States herewith makes formal application for a change of practice 
and for the proper assessment of import duties on imported cigar and cigarette 
lighters now being erroneously designated at “table lighters’ by the customs 
service, 

Taking the criterion of the Customs Bureau that an item which is designed to 
be used or worn about the person” is subject to a duty of 110 percent we submit 
that the vast majority of lighters now being imported as “table lighters” are so 
designed only because of the practice of skillful but obvious subterfuges, if 
not actual fraud and deceit. The resultant loss of revenue to the Government 
caused therefrom must be tremendous. 

We admit that there are some lighters which have been designed as table 
lighters and which are correctly assessed at the 30 percent import duty. These 
lighters have obviously been designed and manufactured as table lighters, by 
virtue of a substantially heavy base, the base being an intrinsic and necessary 
part of the lighter and being permanently attached thereto 
























































2140 REVENUE ACT OF 1951 


However, this application is made for a change of practice in regards to 
the vast number of pocket lighters which were designed as such and to which an 
inexpensive and readily detachable base has been added solely for the purpose 
of avoiding the legitimate 110 percent import duty. 

The exhibits which are being submitted herewith and made a part hereto 
are typical. 

As to these lighters and many like them which have a detachable base, we 
contend that by no stretch of the imagination can they be considered as table 
lighters because— 

1. These lighters were designed as pocket lighters and are sold in their country 
of origin as well as exported from there to coutries other than the United States 
as pocket lighters. 

2. The surveys made by the members of our industry showed that the retailer 
rarely offers, sells, or exhibits them as table lighters or even supplies the base 
along with the lighter. And where bases are supplied it is done so merely in 
continuing the fiction established by the importer. 

3. When the base is still on the lighter it is not possible to service the lighter 
with flint or fluid without removing the base. 

4. It is obvious that in most cases the base is so cheaply constructed as to 
negate its use upon a desk or table, because the sharp edges would quickly 
seratch a finished surface. 

5. To further substantiate our allegations as to the subterfuge and deceit, 
we submit a photostat of a letter from England wherein it is openly stated that 
the base is only put on to avoid the higher duty assessed against pocket lighters. 

It may be contended that the determination reached in Hecht-Pearl Co. v. 
U.S. A. 0. 0. P. A. (171 T. D. 44875) grants the blanket authority to consider 
any lighter a table lighter as long as some pretense is made of attaching a base 
to a lighter. 

We submit that such is not the intention of the ruling. The decision was only 
dispositive of the issue under judication at the time and only as to the item 
which was the subject of complaint then made. 

To construe that decision to apply to all lighters, which by subterfuge and 
fiction only masquerade as table lighters for the sole purpose of escaping proper 


duties would be a mockery of justice and at variance with common sense pro- 
cedures. 


Very truly yours, 


FLInt LIGHTER MANUFACTURERS GROUP, 
BernaArp Rine, Secretary. 


THE Fuint LIGHTER MANUFACTURERS GROUP, 
New York 16, N. Y., July 12, 4950. 
Mr. FRANK LAUGHLIN, 
Deputy Collector of Customs, New York. 
Dear Str: Together with our letter of the same date we are submitting here- 
with exhibits as enumerated below. In connection therewith we wish to say that 
a table lighter is usually an ornamental! piece and if it is produced as a table 
lighter, then the base is at least of the same material and the same finish as the 
body of the lighter itself. These exhibits will show that neither one of these 
points holds true in the case of the imported lighters. 
Exhibit A—A pocket lighter manufactured by Bowers Tool & Die Co., of Kala- 
mazoo, Mich., with a ring on the bottom to permit attaching it to a key chain. 
Erhibit B—A copy thereof manufactured in Japan and shipped to the United 
States with a base to escape paying the proper duty. 
Erhibit C_——A pocket lighter manufactured by Dzaman Machine Shop, of Bor- 
dentown, N. J. 
Exhibit D.—A copy thereof manufactured in Japan and shipped to the United 
States with a base to escape paying the proper duty. 
Hehibit E—A pocket lighter manufactured by Regens Lighter Corp., of New 
York, N. Y. 
Exhibit F.—A copy thereof manufactured in Vienna, Austria, and shipped to 
the United States with a base to escape paying the proper duty. 
Erhibit G.—An additional copy thereof manufactured in Japan and shipped to 
the United States with a base to escape paying the proper duty. 
Exhibit H—A pocket lighter manufactured by Aladdin Lighter Co., of New 
York, N. Y., with a ring permitting attaching it to a key chain. This lighter 
by virtue of its size cannot be considered a table lighter if imported with a base. 
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Yet samples of this lighter have been shown to obtain orders for later delivery 
with a base attached thereto to escape paying the proper duty. 
Another model of this lighter, slightly larger, with a chain and bell attached 
have also been shown. 
We trust that these exhibits will clearly indicate our case. 
Very truly yours, 
Fuint LIGHTER MANUFACTURERS GROUP, 
3ERNARD RING, Secretary. 


BENLow, LTp., 
Hayes, Middr., June 7, 1950. 
Mr. and Mrs. Juttus KoHn, 
% the IMCO Manufacturing Corp., 
New York 11, N. Y. 
DEAR Mr. AND Mrs. KouHn: I thank you for your congratulations on my mar- 
riage, and wish to convey the thanks and best regards from Mrs. Lowenthal. 
Re Fishberg: I have taken note of your opinion and quite agree with you. 
Thank you for the details you have given us regarding the pipe covers. You 
will hear from us as soon as we have the offers in hand. 
Yours truly, 
BENNo LOWENTHAL, Managing Director. 
P. S—We have just heard that Fishberg has bought 100,000 roller lighters 
made out of brass nickel, pressed engine turned, with a small basin underneath 
at 1s. 9d., but this line gives no pleasure or profit to anyone over here. We have 
just spoken to the manufacturer and he said that after the first 100,000 they can 
make them themselves in America because business without profit is uninterest- 
ing. This is only for your information. Incidentally, the basin is only put on 
to avoid higher duty. The duty on table lighters is 30 percent and on ordinary 
lighters 110 percent. We learn that the basin will be thrown away in America. 
B. L. 
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IMPORT OF MECHANICAL CIGARETTE LIGHTERS UNDER THE INCORRECT CLASSIFICATION 
or TABLE LIGHTERS PAYING A 30-PERCENT IMpoRT Duty INSTEAD OF THE 110- 
PERCENT IMPORT Dury APPLYING TO PoCKrET LIGHTERS 









‘ The following figures were compiled from the Import Bulletin published by 
> the Journal of Commerce, New York, and listing the arrival each week of dutiable 
5S imports. 

The Import Bulletin lists the arrivals in cases. We have taken as an average 

3 that each case contains 5 gross of lighters and that the average price of each 
Z lighter is approximately $0.20. From this we arrive at the following figures: 








Year Cases Amount 















1946 11 $15, G84 1949 686 $UR, 784 
1947 . 185 26, 640 1950 8 159 | 1.275. 996 
1948 630 90, 720 1951, to May 31 1, 856 267, 264 
















Senator Byrp. Mr. Poteet. 


e STATEMENT OF J. R. POTEET, VICE CHAIRMAN, EXCISE TAX 
Ps ADVISORY COMMITTEE OF THE NATIONAL ELECTRICAL MANU- 
‘ FACTURERS ASSOCIATION 





































Mr. Porerr. Senator, in the front of our brief I have a summary, 
but I would like to support it with a few remarks in the brief itself, 
if I may. 

Senator Byrp. Very well. 

Mr. Porrer. I am J. R. Poteet, vice chairman of the excise tax 
advisory committee of the National Electrical Manufacturers Asso- 
ciation, whose member companies produce at least 80 percent of the 
total output of the electrical-manufacturing industry. 

Eighty-two of the member companies make products which are 
subject to a manufacturers’ excise tax under sections 3405 (a) and 
(b) and section 3406 (a) 3 of the present Internal Revenue Code. 

These products include ranges, water heaters, refrigerators, farm 
and home freezers, commercial cooking equipment, air circulators, 
air heaters, fans, and many houseware items, such as toasters, coffee 
makers, food mixers, roasters, flat irons, warming pads, and so forth. 
Some of the member companies also manufacture dishwashers, garbage 
disposal, and other electrical appliances upon which it has been pro- 
posed to levy an excise tax, Seventy-five to eighty percent of the total 
sales of these electrical products are accounted for by these 82 manu- 
facturing companies. ; 

The rising standard of living of our country has been marked by 

bi the transition of the products of our economy from luxuries to 
ya necessities. 
_For example, the overwhelming adoption of mechanical refrigera- 
tion has practically removed the old ice wagon from the streets. 
any any attempt to return to earlier ways of refrigeration would 
produce widespread inconvenience and economic upset. 

Therefore, mechanical refrigeration—a luxury 20 years ago—has 
become a necessity and does an immensely better job of safe and lower 
cost preservation of food and prevention of spoilage. 

lake another example; practically every home in this country has 
a cook stove. Cook-stove purchases are usually for replacement of 
equipment that is obsolete, inefficient, and hazardous. Nine million, 
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or 25 percent, of American homes cook with electricity and 60 percent 
cook with gas. To replace electric, gas, or oil stoves, as they wear 
out, with untaxed otk stoves, would require a complete economic 
reorientation of the method of supplying cooking heat and would 
be obviously impractical. Good, old untaxed wood and coal stoves 
have become expensive luxuries. 

One more example; hot water, and plenty of it, is necessary in 
every home, for sanitation and to prevent infection and disease. 
The automatic hot water heater, which makes hot water immediately 
available upon demand, is essential for healthful living. 

Most modern home builders install these three major appliances, 
a range, water heater, and refrigerator, as part of the basic household 
equipment, just as they install heating, lighting, and plumbing 
systems. 

The electric flatiron used in 95 percent of the homes in the United 
States has long been recognized as essential. Electric blankets are 
now being prescribed for arthritic patients and the elderly. Fans 
provide necessary ventilation in apartments and other dwellings that 
otherwise would be like July in Washington. 

These are but a few examples of household appliances which have 
long since ceased to be luxuries and have become household necessities. 

It should be emphasized that the timesaving which electrical appli- 
ances provide is of increasing importance for the release of women 
for work in the many areas of usefulness, that have opened up to 
them—and this does not exclude work in defense industry coal on 


the farm which require efficiency in the home and the minimizing 
of the time devoted to household duties. 
The enormous contribution and the essential nature of electric appli- 


ances is, therefore, amply evident. If the taxation of luxuries were 
an objective, then electric appliances should be exempt. 

However, it is not our endeavor to ask exemptions for the products 
we represent, for we know full well that defense requires substantial 
sums of money and that excise taxes should yield a fair share of the 
revenue for defense. We believe, however, that the present method 
of imposing excise taxes on a selective basis has created serious 
inequities. 

Here’s why: 

1. Many items of considerably less essentiality are tax-exempt. Se- 
lective taxes penalize many newly formed families and low-income 
families who thus have to buy household appliances at higher costs. 

2. Selective excise taxes have placed manufacturers of taxed items 
at an inequitable competitive disadvantage with manufacturers of 
untaxed items. 

3. The thousands and thousands of small businesses, much of whose 
livelihood depends on the sale and servicing of these necessary house- 
hold appliances in their communities, find their income inequitably 
curtailed by selective taxes as compared with their brother merchants 
handling untaxed items. 

Faced as your committee is with the responsibilities of providing 
for adequate defense revenue, we wish to commend to you, in the light 
of the foregoing comments, the following suggestions : 

First, we recommend broadening the base of excise taxes to include 
coverage of other consumer goods which are at present classified by 
the Department of Commerce under or as household operations. 
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This includes such items as furniture, drapes, floor coverings, 
china, glassware, etc. It does not include food, food products, drugs, 
medicines, and medical supplies. 

Second, we recommend that the broader based tax be imposed at a 
uniform rate. Here are some cogent reasons for this recommen- 
dation. 

Substantial amounts of revenue can be obtained from such a tax 
without excessive and discriminatory rates on any individual item. 

In 1950 consumer expenditures for typical household goods were as 
follows (Department of Commerce classifications are used) : 

[Billions of dollars] 
Furniture Seiden toscapi. 
Semidurable house furnishings 
China, glassware, tableware, and utensils- 
Durable house furnishings__-_- 
Floor coverings_-—-— ~~~ Tia SEX 
Radio, television, pianos, musical instruments 
Electric, gas, and oil appliances_ 


ee BN 


Current taxed items in the above account for approximately a 
third—nearly two-thirds are exempt from tax. 

Just as an illustration, a 3-percent tax on all these items would 
produce revenue of $450,000,000. This is a greater yield than origi- 
nally requested under the selective taxes proposed by the Treasury 
Department for collection at the manufacturers’ level. 

Under a broader tax base the consumer can buy what he needs 
without suffering a discriminatory penalty. On the other hand, 
under the present selective tax system, if a hot-water heater fails, the 
user has to buy a new water heater with a tax penalty, while his 
ne igh pays no tax on a $1,000 rug. 

The tax will bear less heavily on low-income groups since their 
expenditures for the items now exempt, like food, normally constitute 
al “— portion of their income, than for those with larger incomes. 

All household equipment industries and trades competing for 
consumer dollars will be placed on an equal footing. 

Under a broadened tax base, present rates could be reduced 
without loss in total revenue from this group of products. 

So, a uniform rate of tax appears to be both feasible and desirable. 

Third, we recommend that the emergency excise tax, on a broader 
list of items, be imposed at the retail level and based on the cash retail 
price to the ultimate consumer. 

This recommendation is amply supported by the igs advan- 
tages: 

With a retail excise tax the consumer pays the minimum and 
total net tax, and no more than the actual tax is collected. In its 
testimony before the Ways and Means Committee, the American 
Retail Federation pointed out that since a manufacturers’ excise tax 
is an item of cost—here I quote— 
and must be financed at each stage of distribution, the tax is of necessity 
pyramided and produces additions to the retail price far in excess of the tax 
imposed. Thus the impact upon the price level is far greater than the amount 
of revenue produced by the tax. Because it is hidden in the price, at the various 
levels of trade, it has an impact on the cost of living, and on the consumer price 
index, greater than that of the tax itself. 





2146 REVENUE ACT OF 1951 


Under a manufacturers’ excise tax, wholesalers and _ retailers 
possess inventories on which a tax has been paid. So that when the 
Congress decides upon tax relief the very difficult problem of refund 
on floor stocks arises. The amount of tax greatly exceeds whole- 
salers’ and retailers’ net profit on appliances. 

These businesses, most of which are modest in size one with limited 
capital, are thus faced with a serious financial threat, whether they 
attempt to absorb the tax, or accept the loss of easiness because con- 
sumers wait for the tax removal to be reflected in retail prices. Im- 
position of the tax at the retail level eliminates this problem. 

5. As revenue needs change, the rate of the retail excise tax can be 
readily adjusted with minimum confusion and without hazard to 
wholesalers or retailers. 

The tax is not hidden. We believe with the American Retail 
Federation, and I quote— 
that it is sound policy to bring out all taxes into the open where they can be 
seen and recognized. 

Opposition to a tax assessed at the retail level is usually based on 
an assumed high cost of administration and difficulty of enforcing 
compliance. Here is factual support for the contrary view. 

The last significant tabulation of administrative costs in col- 
lecting State sales taxes was published by the Public Administration 
Service in 1945 and covered the years 1935 to 1941 inclusive. The 
highest percentages were 11 percent in Louisiana and 914 percent in 
Connecticut during the first year of tax. 

This was subsequently reduced to 5.7 percent in both cases. The 
average for 23 States having sales taxes for the period ranged between 
2 and 214 percent. 

In 1948, 22 States and the City of New York had taxes aft retail. 
Thus, a large number of retailers are equipped to handle retail excise 
taxes. This should help to reduce collection costs. 

2. In 1943 the National Association of Tax Administrators recom- 
mended methods for effecting economies through joint efforts of local, 
State, and Federal Government in the event of a Federal retail tax. 
We believe that these methods bear consideration and further investi 
gation. 

Costs of administration, of course, include cost of enforcing 
compliance. A simple check on compliance is readily available, since 
remittances of funds collected by retailers under a retail tax imposed 
at a uniform rate, can be checked against the company’s sales re- 
wt for income-tax purposes. 

Also, stamps have been used as a very successful method of col- 
lection. 

Fourth, we urge that this uniform, broader based, tax be clearly 
identified as an emergency tax and that a definite date of termination 
be designated, subject to extension, if necessary. Emergency excise 
taxes always adversely affect peacetime consumption, oe 
and business activity. Delay and uncertainty as to their repeal o 
modification upsets dealer and consumer purchases. The Tees 
Act of 1943 provided for termination of emergency excise taxes. 

Fifth, we recommend that section 3406 (a) (3) of the present In- 
ternal Revenue Code be changed to refer specifically to products of the 


household type. 
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Under the present interpretation, commercial cooking equipment 
used in hospitals, hotels, restaurants, cafeterias, schools, and indus- 
trial in-plant feeding facilities and air-heating equipment of the in- 
dustrial type are taxed. Since these are tools of business, which under 
the intent of previous congressional action were not to be subject to 
tax, we believe the above revision should be made. 

Now, may | summarize my recommendations? They are five in 
oe 

Broaden the base to include most household items. 

2 Assess the tax at a uniform rate. 
3. Impose the tax on the cash retail price at the retail level. 

és Identify the tax as an emergency excise tax. 

». Revise section 3406 (a) (3) to make it applicable to appliances 
of the household type only. 

We believe such a five-point program will create favorable results 
as follows: 

1. Substantial revenue will be collected without excessive rates on 
any one item. 

The consumer will not pay a discriminatory tax on items he has 
to buy as compared to the present selective tax system. 

No more than the actual tax will be taken from the consumer 
becanse he pays an unmarked-up amount. 

The exemptions for food, medicines, ete., reduce the impact of 
the tax on low-income groups. 

The program reduces to a minimum the price-inflation effect 
whi h is inherent in an excise tax imposed at the manufacturing level. 

The recommended program offers Congress a simple method for 
idieetopeht of the rate to suit changing revenue needs without hazard 
to wholesalers and retailers. 

With the adoption of such an excise tax progrem as an emergency 
measure, and the establishment of a repeal date, much confusion and 
year-to-year disruption of business activity will be avoided. 

It has been a privilege and a pleasure to appear before you today. 
May I take this opportunity to thank you for the privilege of appear- 
ing here and ask that you consider our proposals and recommenda- 
tions as a serious effort to meet your estimated revenue requirements 
and prov ide the degree of excise- ti ax equity required for the protec- 
tion of this important segment of American business and the living 
standard of our people. 

Senator Byrp. Thank you very much. 

Mr. Porrer. Thank you. 

Senator Byrp. Mr. Kelly. 


STATEMENT OF THOMAS F. KELLY, REPRESENTING THE VACUUM 
CLEANER MANUFACTURERS’ ASSOCIATION 


Mr. Keviy. Mr. Chairman, my name is Thomas F. Kelly, and I 
represent the Vacuum Cleaner Manufacturers’ Association, compris- 
ing 18 of the 22 manufacturers of vacuum cleaners in the United States 
and on behalf of this important industry respectfully request that no 
excise tax be imposed on vacuum cleaners. 

We want to remind you that an excise tax of 10 percent was placed 
on vacuum cleaners in the Revenue Act of 1941, but that this com- 

86141—51—pt. 3—-—46 
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mittee—that is the Senate Finance Committee—in its wisdom removed 
this tax in the Revenue Act of 1943, for the reasons set forth at that 
time and which are still applicable. 

It was our desire then, as it is now, to sell vacuum cleaners at the 
lowest price peeve so that this great labor- and health-saving utility 
could be made available to the greatest number of people who should 
have a vacuum cleaner in their home. 

According to the most recent information, 43.5 percent or 16,996,000 
wired homes of this country are today without this appliance and a 
recent survey indicates the principal reason is its first cost. 

The Treasury Department recommended a manufacturers’ excise 
tax of 25 percent on vacuum cleaners; however, the Committee on 
‘Ways and Means of the House of Representatives have decided that 
no excise tax should be imposed on vacuum cleaners and we are re- 
questing that you concur in their decision. 

An excise tax of 25 percent would put in beyond the reach of most 
of the people who do not now own a vacuum cleaner located in every 
city, town, and village and along the rural electrification lines of this 
country. 

Congress should not impose this tax to deprive these people of this 
great necessity as it is not only a great labor-saving appliance, but a 
safeguard to the health of our people. 

We would like to point out the reasons briefly that a vacuum cleaner 
is an absolute necessity in every home and nothing should be done 
to increase its price. 

First, it saves the time and energy of every housewife: The use of 
a broom or carpet sweeper, rather than an electric cleaner, more than 
doubles the time required for house cleaning. Using a broom to sweep 
a rug requires more strenuous work for a longer period than is spent 
with a vacuum cleaner and the dusting operations which of neces- 
sity follow the sweeping adds another time period probably equal to 
that spent in sweeping. 

We, of course, want to point out that even a broom will not clean 
floor coverings that have now for many years been designed for 
vacuum cleaning—a dust-raising broom simply moves the surface 
dirt from one place to another and does not touch the disease-laden 
deeply imbedded grit. 

As we progress further in a defense economy such savings of time 
will become even more important. More and more women will be 
called upon to play two roles—housewife and defense workers. No 
woman can help serve such national needs and simultaneously give 
necessary care to her home without the aid of such appliances as the 
vacuum sweeper and cleaner. 

The people who do not now own a vacuum cleaner do their own 
housework and nothing should be done to deprive any housewife from 
purchasing a vacuum cleaner by adding this exorbitant tax. 

It helps to protect human health: One gram of ordinary household 
dust collected by a vacuum cleaner—an amount equivalent to about a 
teaspoonful—was found to contain as many as 5,000,000 germs by Dr. 
Murray P. Horwood, associate professor of bacteriology and public 
health, Massachusetts Institute of Technology, Cambridge, Mass. 

It is the lurking germs in household dirts that many times account 
for the occasional and otherwise unexplainable breaking out of some 
illnesses amongst the members of a family. 
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Tuberculosis has been very properly diagnosed as a house disease 
and the treatment prescribed for it well proves this fact. It seems 
reasonable to assume that the decline in the rate of tuberculosis victims 
is due partly at least, to the use of vacuum cleaners in about 50 percent 
of the wired homes. 

Household dirt is well recognized as being both destructive to fur- 
nishings and a menace to health. Dirt imbedded in floor cov erings 
unexposed to air and sunlight soon decomposes into filth in which 
disease germs of many kinds are propagated. 

Let us picture a young mother with a baby that crawls on the floor— 
do not do anything to force up the price of a vacuum cleaner so that 
she cannot keep her floor coverings free of disease-laden dirt. 

Are you going to deprive her of buying a vacuum cleaner—we are 
sure that your answer will be “No” and that you will decide, along with 
the Committee on Ways and Means, not to place an excise tax on 

vacuum cleaners. 

Now about moth damage: It is a well-known fact that damage done 
by moths in the homes of our countr y is greater than the damage done 
by fires. It is also well-known that moths thrive best in dust- and dirt- 
infested fabrics. 

Eternal vigilance in the removal of dust and dirt is the best moth 
protection that a home can have and without the aid of a vacuum 
cleaner, a satisfactory job in this regard cannot be done and hence 
an unavoidable exposure to expensive and distressing moth damage. 

It is our understanding that the suggestion that an excise tax be 
imposed on vacuum cleaners, is to curtail the use of critical meee 
gentlemen, a tax is not necessary for that purpose. The National 
Production Authority is doing a splendid job along this line. 

The vacuum-cleaner industry 3 is meeting this situation by substitut- 
ing other less critical materials and we will continue to do so to help 
this great emergency. 

In addition, the sale of vacuum cleaners has and will continue to be 
restricted by the credit regulations of the Federal Reserve System. 

The vacuum cleaner is not a luxury. No other appliance has done 
more to relieve drudgery in the home, save the time of the busy house- 
wife, help solve the moth problem, preserve home furnishings, and 
contribute to the health of the family and the Nation than the vacuum 
cleaner. 

A vacuum cleaner is needed in every home—the home cannot be kept 
clean otherwise. There is no substitute for a vacuum cleaner because 
there is no place where a housewife can send her home to be cleaned. 

Every home without a vacuum cle saner should be able to get one as 
reasonable as possible. Think of the farmers served with electri icity 
through the REA, These people need and want vacuum cleaners. 
Are you going to force them and other people to pay greatly increased 
prices because of an exorbitant excise tax when they do not pay excise 
taxes on other comparable articles ? 

Why discriminate against this labor-saving appliance when there 
is no tax on brooms, carpet sweepers, mops, or any other appliance 
used in helping to keep the home clean ? 

It is a fact that the imposing of an excise tax of 25 percent on a 
vacuum cleaner raises the retail price sufficiently to materially affect 
its sale and overencourage the purchase of other appliances not threat- 

ened with this excise tax. 
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The average retail price of a vacuum cleaner in 1950 was approxi 
mately $79.50 and an excise tax of 25 percent would increase this t: 
approximately $99.50, and would definitely place it out of reach of 
most of the 16,996,000 wired homes without a vacuum cleaner. 

The manufacturer’s price on the above-average retail price of 1950, 
would be approximately $39.75, therefore, the tax of 25 percent woul 
be $9.94 on each average-priced cleaner but as the distributor or whole 
saler and retailer is entitled to his mark-up on this new price—the 
customer has to pay an extra $19.88 to enable the Government to collect 
this 25-pereent tax. 

To indicate how important it is to have a vacuum cleaner to clean 
floor coverings and even bare floors, I want to tell you what happened 
during World War ITI. 

When the production of vacuum cleaners was discontinued—the 
Federal Government immediately froze all vacuum cleaners in manu- 
facturers’ warehouse stocks and none were released until they deter- 
mined what they considered sufficient for their requirements. 

The United States Government understands the great need of hay- 
ing a vacuum cleaner from a labor-saving and he alth standpoint. 

In closing we respectfully request that you will concur with the 
Committee on Ways and Means, and will see that no excise tax is ap 
plied to vacuum cleaners for these reasons: 

1. It will increase the price of a vacuum cleaner to such an extent 
0 eet eae 

This great labor-saving appliance should be made available at as 
rea er? able a price as possible. 

A vacuum cleaner is a disease preventative and should be made 
available atc bi sciemaitsiah Wis cmap: 

There should be no discrimination—there is no tax on brooms, 
carpet sweepers, mops, and other appliances used in helping to keep 
the home clean. 

While a vacuum cleaner is often referred to as an appliance— 
it is really a necessary utility in the home or wherever there are carpets 
or rugs or other homefurnishings, and, gentlemen, you are not taxing 
other utilities in a home such as the heating system, ete. 

There has been no thought to impose a tax on homefurnishings 
and, therefore, no tax should be placed on vacuum cleaners that keep 
them clean. 

Above all, do not put a tax on cleanliness and sanitation. There 
is no tax on soap, ete., and therefore, you should not place one on 
vacuum cleaners. The American housewife has an inherent desire to 
be clean and to have her home clean—do not do anything to make it 
geese piss dlagia hy sa eae vee at ONES 

And, gentlemen, it is not needed to curtail the use of critical 
inathiaiain the tied Production Authority and the Federal Re- 
serve System have and will continue to take care of that for the 
Government. 

The Senate Finance Committee and Congress removed the excise 
tax on vacuum cleaners in the Revenue Act of 1943 and, for the same 
reasons, please concur with the Committee on Ways and Means of 
the House of Representatives and grant our request not to impose 
an excise tax on vacuum cleaners in the Revenue Act of 1951. 

Thank you very much. 
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Senator Byrp. Thank you very much. 
Next is Mr. Farr. 


STATEMENT OF MORT FARR, PRESIDENT, NATIONAL APPLIANCE 
AND RADIO DEALERS ASSOCIATION 


Mr. Farr. My name is Mort Farr. I am a retailer from Upper 
Darby, Pa., and have been in the retail appliance ees for over 30 
years but I appear here today as president of the National Appliance 
and Radio Dealers Association, to represent over 100,000 retailers and 
dealers who are employers of several hundred thousand salesmen and 
servicemen. 

When you look to a source of revenue, just as when we look to a 
source of business, it is important to get some basic information about 
that source. 

Our television business is an industry which while healthy and 
prosperous a few months ago, is now being harassed by a most un- 
fortunate parlay of troubles causing consumer resistance or inability 
to buy. 

Simultaneously we have been hit by : 

(1) A 10-percent excise tax on television effective November 1, 
150: 

(2) The Federal Reserve Board’s interpretation of regulation “W,” 
which created a clot in our arteries of commerce—while we were par- 
tially relieved from this by Congress recently, it will be months before 
we fully recover from the ill effects of this period. Many retailers 
can never recover. 

(3) Income taxes which draw a larger than ever portion of our net 
profits and our customers’ spending money: and 

(4) New developments in television that have created a “wait and 
see” thinking among prospects. 

Retail sales in July were off 50 to 60 percent from July of 1950. 
Sales to dealers in June 1951 were 58 percent below June of 1950 and 
75 percent below first quarter of 1951 average. Factory inventories 
which a year ago never equaled a 1-week supply are now over 750,000 
sets or over 18 weeks’ supply at current sales. At manufacturers’ 
prices this indicates a value of 125 millions. Inventories at dealer 
level are probably double that figure and at current rate of sales will 
be sufficient for 4 to 5 months’ business. In my own case, we have 
over 400 sets on hand and it could take at least that long to dispose 
of them. 

I have here a few ads which I would like to add to the record, clip- 
ped at random from newspapers around the country indicating that 
the present excise tax, which has been paid by the manufacturer to 
the Government and has been passed along to the retailer, is being paid 
by the retailer and not by the consumer. The manufacturer is not 
paying the tax. Neither is the consumer. 

I submit to you gentlemen that prices such as these—one-half the 
original price, ‘and adds reading od») to 50 percent off—and you ge ntle- 
men in Washington, I suppose, are more conscious than some other 
cities of that—here is another at 40 percent off—that, I submit, is 
below the cost of the dealer for this merchandise, and it indicates 
that that tax, which was put on last November, and which started this 
slow-down hasn’t been paid by the consumer to date. 
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It has been paid by the retailer, however. 

These low prices represent heavy losses to the dealer and man) 
times sets are being sold below cost in order to move inventory to 
obtain cash to run their businesses and to pay the taxes on last year’s 
profits. If this trend continues, many dealers will be bankruy. 
Bankruptcies among our dealers in the first 6 months of 1951 were 
922 percent over 1950, whereas the rate among retail establishments 
generally has remained virtually unchanged. 

We believe that any increase in the excise tax on radios and televisions 
will result in a net loss of revenue to the Government. Appliance 
and television retailers paid substantial income taxes in the last 
few years but in the 3 months past, indications are that because of 
reduced volume and selling at reduced or no profits most of them 
are operating at a loss and if the present trend continues, will not 
pay any income taxes this year and may have loss carry-backs. Manu- 
facturers and distributors as well as other segments of the business 
such as broadcasters and entertainers will also pay much more taxes 
if not hampered by this proposed additional tax. 

It has been proposed to you that the excise taxes against the appli- 
ance and television industry be increased beyond the | present burden- 
some 10 percent to 25 percent. 

The action of Congress in loosening regulation W consumer credit 
restrictions will serve to partially correct a horrible injustice against 
one phase of our economy. On behalf of the Nation’s appliance and 
retail dealers, I am imploring you not to supplant this with another 
injustice which has comparable capacity for destruction. 

We recognize that you do have a responsibility to the public and 
the Government to find revenues somewhere. We have made a s: ump- 
ling of thousands of dealers to learn their answer to this. 

We sent them a card simply addressed that we were going to repre- 
sent them here at our hearing, and asking them what we would say 
to the Senate. 

I think you gentlemen will be interested if we leave this to find some 
of the comments from the folks back home, who are businessmen. 
They are men who run businesses, not just the average run of the 
American public. 

I would like to leave these here as part of my statement, because I 
think ‘you will be very much interested in some of the comments the V 
have made. 

We have made a sampling of thousands of them. By far the largest 
number of respondents urged that in the name of equality that the 
many business enterprises which are tax free—the cooperatives and 
the businesses owned and operated in behalf of theological and aca- 
demic institutions which compete with those of taxpaying small-busi- 
ness men—be required to make their just contributions to the Federal! 
revenue as do the rest of us. 

Coming from Pennsylvania, I am not as conscious of these cooper- 
atives, but apparently in the Middle West, where we have a lot of 
members, it is a real competitive threat to them, and they really feel it. 

By imposing such taxes you would secure a comparable amount of 
revenue, you would be making more equitable distribution of the tax 
load, and you would avoid singling out one segment of our economy on 
which to impose additional tax tendons, thus cutting back on the 
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contributions that are being made to the Federal Treasury from the 





AN present high, multiple taxes already being leveled against it. 

to Senator Byrp. Thank you very much. 

ars (The appendix to Mr. Farr’s statement follows.) 

Ipt. 

‘ere APPENDIX A 

Nts SAMPLE INSTRUCTIONS TO Mort Farr, PRESIDENT, NARDA, From INDIVIDUAL 

DEALERS 

ons ' ; hie Ce ae 

10 Dear Mort: Tell the Senate this: This industry is sick enough—an additional 

Nice tax would floor it. 

last Prices, INc., Norfolk, Va. 

> of oe 

em is : 

not Dear Morr: Tell the Senate this: In our opinion the appliance industry by 
recent directives has been curtailed in the promotion of the industry far enough, 

nu This excise tax on appliances and TV would create a hardship on the appliance 

hess industry which is made up for the most part of small-business men who have 

AXES invested their life savings in this business. It is my opinion if the Congress 
is really interested in seeking an avenue for further taxes they should look into 

i the cooperatives, mutuals, and other non-tax-paying groups. Our industry is 

yph- already taxed and to place a further hardship on individuals who need these 

den- appliances to preserve their present standard of living would certainly be a 
mistake. 

edit GABLES, INc., Harrisburg, Pa. 

“inst 

and 


Dear Morts : Tell the Senator this : Considering (1) present business conditions, 

ther 2) restrictive legislation, (3) present tax burden in the industy ars compared 
with some others, an increase in excise tax would do terrific damage to the 

and industry. 

Home Appliance Co., 














un p- Charlotte, N. C. 
spre- 
| say Dear Mort: Tell the Senate this: Put on the 25-percent tax that will surely 
. put 50 percent of us dealers out of business. 
: BIGaLTe Evectrric Co., 
OMe St. Louis, Mo. 
men. 
f the 
Dear Mort: Tell the Senate this: To levy a 25-percent excise tax on TV, would 
use I be to deal the death blow to an already staggering industry. Even a 10-percent 
they tax is too much on an item priced in the range of that of TV. The gentlemen in 
. Washington have got to realize that the public is carrying all that it can in the 
form of taxes. This present business recline in TV and other items is due to the 
rgest fact that people have spent their limit—not buyers resistance. 
t the DirksE Eectric Co., 
: and Grand Haven, Mich. 
| aca- 
-busi- Dear Mort: Tell the Senate this: Once upon a time there was a window tax in 
deral England, so windows were left out or reduced. There is just as much sense in 
putting a penalty on appliances as distinguished from other necessities. Let’s 
oper- play taxes across the board, and there is no reason to discriminate. 
lot, of SIMON HALE, 
; Colorado Springs, Colo. 
eel it. 
int of , ie 
tax Dear Mort: Tell the Senate this: Tell them, Mort, that television sales are 
16 Wa almost nil now. With an added tax it will be finis for sure. They killed build- 
my on ing and automotive, the lifeblood of the Nation, during each hard time. How are 
nm the they going to raise the 60 billion taxes being spent without “good business.” 


THE ECLIPSE ELEctTrRIC Co., 
Canton, Ohio. 
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Deak Mort: Tell the Senate this: That we feel the appliance and television 
business is penalized enough with high prices caused by hidden Federal taxes 
There are other untaxed sources to be tapped. 

BrocKTON PUBLIC MARKET, INC., 
Brockton, Mass. 


Senator Byrp. Mr. Ingraham, please. 


STATEMENT OF EDWARD INGRAHAM, PRESIDENT, 
THE E. INGRAHAM C0. 


Mr. Incranam. Mr. Chairman, and members of the committee, | 
am Edward Ingraham, president of The E. Ingraham Co. I am 
appearing on behalf of the Clock Manufacturers Association of Amer. 
ica, Inc., of which our company is a member. 

I have submitted a prepared statement, but with your permission 
I will not read it and will not follow it too religiously, but would like 
to have it made part of the record. 

Senator Byrp. Very well. 

Mr. Incrauam. I know you are all watching the clock. I have been 
watching it, so I will be as brief as possible. 

I ran across a little statement the other day, I cannot help but bring 
to your attention. 

Senator Mituikin. If you and others did not watch the clock, peo- 
ple in your business would be ina devil of a fix. 

Mr. Incranam. Yes; I would. 

The statement I thought summarized things pretty well w as: “With- 
out timepieces punctu: ality would be practic ‘ally nonexistent.’ 

I do not think I have to go into any detail as to how much we look 
to timepieces, clocks, and watches, to measure our time, our schedules, 
and how necessary they are to all people. I will not elaborate on tot 
at all. 

The reason we are here is, of course, the Treasury Department has 
recommended an increase in excise taxes, and we certainly hope that 
the Senate Finance Committee will not consider that as far as clocks 
and watches are concerned, timepieces generally; in fact, we are going 
to ask that they consider repealing the present excise taxes. 

The taxes are 20 percent on timepieces—that is, clocks—timepieces, 
with an exemption of alarm clocks selling under $5, they take a 10- 
percent excise tax; but all of the clocks take a 20-percent excise tax; 
whereas, the wrist watches and pocket watches take a 10-percent 
excise tax. They have been classified as jewelry. 

At one time they were actually classified as jewelry, now they are 
under section 2400, the same section as jewelry. I want to show you a 
few examples, if I may, of a few comparisons. 

Here, for instance, is a somewhat familiar wall clock, which 
you might have up here on your wall, which has an excise tax of 20 
percent. Now you might compare that in your minds with a diamond 
ring, for instance, which is also taxed 10 percent. 

Senator Kerr. Taxed how much? 

Mr. Incranam. Taxed 10 percent. 

Senator Kerr. The diamond ring is also taxed 10 percent? 

Mr. Incranam, Twenty percent. 

Perhaps an elephant might wear that for an ornament, but I do 
not think the human being would. I think that it is a useful piece 
of merchandise. 
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Here are two clocks which are somewhat familiar; I am not putting 

n plugs for my competitors necessarily, but these are Baby Bens 
with which my company has to compete. One has a radium dial; 
the maker feels he has to sell at over $5. It is priced at $5.75 and 
takes a 20-percent tax. It is the same as a faultless or flawless pearl. 

I object as a competitor to putting my competitor’s merchandise in 
the classification of flawless pearls. I do not think they are. 

This clock, however, sells for $4.95 and, therefore, only takes a 
10-percent tax, 

But you can recognize the discrimination between the two categories 
when one clock, because it has a radium dial, takes a 20-percent tax, 
and another clock, because it has a plain dial and, therefore, can be 
made at a lower cost, takes a 10-percent tax. There is a great deal of 
confusion in the tman among sales people and merchants, and so 
forth, in distinguishing between the two classes of clocks. Here is 
10 percent, and here is 20 percent for the same item except for the 
price brackets, 

Here is another item, the ordinary kitchen clock, which the house- 
wife has. That takes a 20-percent tax. That takes the same tax as 
a lorgnette. 

Senator Byrp. What does that sell for? 

Mr. IncrRauam. I am not sure of the retail price, but ordinarily a 
clock like that would sell under $5. Some are $3.98, some $4.50, some 
higher. But that takes a 20-percent tax. 

Senator Byrp. This 20 percent is in the existing law / 

Mr. IncraHam. Yes; that is in the existing law. What we would 
like to see done 

Senator Byrrp. Did the House make any change in the taxation of 
clocks ¢ 

Mr. Ineranam. It has not. At one time I understand that they 
were about to completely remove the tax, but they have not at present. 

Senator Kerr. They missed it. 

Mr. Incranam. Unfortunately for us. 

Now, we have, for instance, a common cheap pocket watch, a low- 
priced watch. That will sell for perhaps two and a quarter. It is the 
old dollar watch, but unfortunately that has gone like the 5-cent cigar. 
That watch is taxed 10 percent. 

You take these little slide rules you stick in your pocket, the same 
as you would this. They have no tax. This is just for illustration. 
That is a rugged durable watch. Would you like to see what I am 

talking about / {'Tosses watches to committee members. | 

Senator Kerr. This must be your competitor’s watch the way you 
are throwing it around. 

Mr. Incranam. These watches are what we happen to make, but we 
have all types, sizes, and styles. 

Senator Byrp. Does it keep good time ? 

Senator Kerr. This fell apart. 

Mr. Incranam. That must be a competitor’s. Yes: it is. 

Senator Kerr. You better take this. 

Mr. Incranam. It won't hurt, I am sure. That is a competitor’s 
watch. 

We have these low-priced—— 

Senator Mitiikin. I have witnesses that I am returning this to 
you. 
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Mr. Incranam. We have these low-priced watches. Here is a 
Mickey Mouse, somewhat familiar—more of a toy watch. 

Senator Byrp. What does the wrist watch sell for? 

Mr. Inerauam. A watch like this sells for 98 cents up, all kinds 
of prices. Here is the Mickey Mouse at $5.95. 

This watch I have on my wrist is $4.95, one of our make. They take 
a 10-percent tax. But you take a fountain pen if it does not have 
precious metal on it, there is no tax at all on it. 

Senator Kerr. Have you read the House bill? 

Mr. Incranam. Not in detail; no, sir. 

Senator Kerr. I think that takes care of that fountain- -pen deal. 

Mr. Incranam. I say, without precious metals. I do not know the 
last word on that. Again I want to emphasize the point that we think 
the tax is discriminatory between the different brackets. 

Senator Kerr. You think it should be made 20 percent on all of 
them ? 

Mr. Incranam. We would hardly like that. I went into a haber- 
dashery the other day near the shop and asked the haberdasher what 
he paid excise taxes on. He said: 

I don’t pay any excise taxes. I only pay excise taxes when I get men’s costume 
jewelry for the Christmas trade. Then I have to pay excise taxes on it, on gold- 
filled and gold-rolled costume jewelry. On neckties, shorts, and so forth, there 


is no tax. 

I had to go buy some lamp bulbs to the store of Charley Underprice, 
who handles everything under the sun - the way of appliances, kitch- 
enware, curtains, ‘cheap merchandise. I said, “What is your excise tax 
problem?” He said, “I pay excise Se on clocks and lamp bulbs.” 

We do urge that you consider the repeal of excise taxes on clocks and 

watches. We consider the measuring of time a necessity today in this 
economy of ours. 

Actually our salesmen tell us that their wholesalers tell them they 
are finding outlets that refuse to handle clocks and watches today be- 
cause they are the only things that are taxed in the lines they handle, 
and they don’t want to get mixed up in the excise tax on a few limited 
items. "They say they have some dealers who will not bother with 
taxes-—they will not bother with clocks and watches because of the 
excise taxes on them. 

What we ask for, as I say, is the repeal of the tax on clocks and 
watches. We think it is improperly classified as getting into any sec- 
tion 2400. It should be classified, we feel, along with many other neces- 
sities of life, and either go scot- free from excise taxes or, if later on, it 
is essential that taxes be placed on all merchandise, they certainly 
should not go scot-free then. 

We would like to have you consider in any event the removal of the 
20-percent excise tax on timepieces generally and put them in the same 
category as clocks selling ss $5. 

In other words, a straight 10 percent if it is impossible because of 
revenue requirements to repeal the statute. 

Certainly, we hope under no circumstances will you consider any 
increase in excises on clocks and watches, because we think the burden 
has been heavy enough already. 

Actually the tax was put on as a wartime measure to discourage 
buying in 1941 when there was a shortage of clocks, and actually also 
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the War Production Board authorized the production of these war 
alarms, which some of you may remember during the war, because 
there was such a demand for them from the consumer, and clocks at 
that time were rationed to the people. They had to get them on a cer- 
tificate of priority. 

But the War Production Board recognized them as a_neces- 
sity despite the fact that they took steel and brass, and they authorized 
production. They also begged us for pocket watches. We supplied 
some pocket watches, but we were out of business and could not go into 
extensive manufacture. We also supplied wrist watches for the nurses 
after we had gone out of production. The War Production Board 
begged for it. 

Thank you very much, gentlemen. 

Senator Brrp. Thank you. 

(Mr. Ingraham’s prepared statement follows :) 


Statement of Edward Ingraham on behalf of Clock Manufacturers Association 
of America, Inc. 


Ir. Chairman and members of the committee: 


My name is Edward Ingraham. I reside in Bristol, Conn., and am the president 
of the E. Ingraham Co. Today I am testifying on behalf of Clock Manufacturers 
Association of America, of which our company is a member. 

This trade association is composed of 12 companies: 


The E. Ingraham Co., Bristol, Conn. The Sessions Clock Co., Forestville, 

General Time Corp., New York, N. Y. Conn. 

The William L. Gilbert Clock Corp., Seth Thomas Clock Division of General 
Winsted, Conn. ; Time Corp., Thomaston, Conn. 

General Electric Co., Bridgeport, Conn. Telechron, Inc., Ashland, Mass. 

The Hersehede Hall Clock Co., Cincin- Westclox Division of General Time 
nati, Ohio. Corp., LaSalle, Ill. 

The Lux Clock Manufacturing Co., U.S. Time Corp., Middlebury, Conn. 
Waterbury, Conn. The New Haven Clock & Wate h Co., New 

Haven, Conn. 


These 12 companies manufacture substantially all of the spring-powered and 
electric clocks produced in the United States. Four of these companies—Ingra- 
ham, Westclox, U. S. Time and New Haven—manufacture 100 percent of the 
nonjeweled, or eaine type, watches produced in the United States. Timers and 
other items are also manufactured by this industry, but household clocks and 
personal timepieces are its principal products. 

We are altogether separate and distinct from the manufacturers of jeweled 
watches such as Elgin, Hamilton, and Waltham, who have their own special prob- 
lems with respect to excise taxes. My testimony is strictly limited to our own 
clocks and nonjeweled wrist and pocket watches, and has nothing whatever to 
do with jeweled watches. 

Federal excise taxes first became effective as to clock and watches on October 
1, 1941 (title 26, U. S. Code, sec. 2400). The rate then was 10 percent. It wasa 
burden on our industry at the time. However, on July 1, 1942, a WPB limita- 
tion order stopped the production of clocks for civilian use and the entire indus- 
try was completely converted to the mass production of war goods, including 
war alarms produced by three manufacturers under WPB orders. After July 
30, 1942, and during all of 1943, 1944, and most of 1945 our production of clocks 
and watches ceased except for the production of war alarms and nurses’ 
watches. These were sold on priorities for essential civilian use. Clocks and 
watches came to be in exceedingly tight supply. 

In 1944 the excise-tax rate on clocks was raised to 20 percent except that 
the 10-percent rate was retained as to alarm clocks retailing at not more than $5 
(title 26, U. S. Code, sec. 1650). At that time we were so fully preoccupied with 
war production that the industry felt little direct effect from these taxes. We 
noted the express provision in the revenue act that these were war taxes which 
would be automatically repealed at the end of 6 months after the termination of 
hostilities. 
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VE-day and VJ-day came and passed. On December 31, 1946, the Presiden 
officially proclaimed the end of hostilities. Under the time limitation fixed in th 
144 revenue act these wartime excise taxes should have expired on June 30, 
1947. But they did not. With an eye to the Government’s fiscal position, the 
Congress adopted a resolution continuing excise taxes in effect indefinitel, 
The effect of this resolution was to change these onerous and discriminatory 
taxes from a necessary wartime expedient into an ordinary source of revenue 

That was over 4 years ago. The special wartime excises are still with us 
Congress has not told us what “indefinitely’’ means, and when or whether we 
may expect relief from the excise-tax burden. It profoundly disturbs the clock 
and watch industry—and probably all others who are affected—to learn that 
the administration has asked that these selective and discriminatory excises 
be increased instead of repealed. 

In brief, our industry’s position is this: 

(a) Excise taxes on clocks and nonjeweled watches should be repealed 
altogether. 

(b) If not repealed, there certainly should be no increase in excises on thes: 
articles, 

(c) If the Congress concludes that excise taxes on clocks and nonjeweled 
watches are not to be repealed outright, then the rates should be equalized in 
order to eliminate the confusion at the retail level which the present variable 
rates have brought about. 


1. Clocks and inexpensive nonjeweled watches are necessaries which should not 
be subjected to discriminatory luxrury-type tares. 


(a) Necessaries.—I want to show you examples of clocks and nonjeweled 
watches which are affected by the present excises. They are functional and 
utilitarian, designed for service and not for ornamentation. Manufactured of 
base metals, the clocks retail at from perhaps $2.25 for the simplest model to 
about $S for the higher grades of ordinary clocks. Style models of the best 
quality may retail for much more. Standard models of nonjeweled wrist 
watches manufactured by this industry range in price generally from $3.98 to 
$14.95, with the bulk of sales centering around $5.95 to $6.95. Our pocket 
watches retail at even lower prices. from $2.25 to about $4.25. 

These are all practical, commonplace, serviceable items of everyday use 
The tempo of modern living makes all of us aeutely aware of the demands of 
time, and more and more dependent on timepieces. In its special study entitled 
“Federal Retail Excise Taxes” (October 1947) the Treasury Department itself 
pointed out that “* * * most adults need some sort of clock or watch.” 
The clocks and watches I have shown you are sturdy, accurate, and dependable, 
but are inexpensively priced to meet the limitations of the average purse. They 
are primarily designed and primarily used as timepieces, and are obviously not 
in the jewelry class. Nearly everyone uses an alarm clock to awaken him in 
the morning. No housewife could operate her kitchen or regulate her household 
without the help of clocks. Every office, shop, factory, school, and laboratory 
is dependent on clocks and watches for efficient operations. Watches are of 
vital importance in all forms of transportation ; even every bus driver and street- 
car operator needs one in order to follow his carefully timed schedule. To bring 
it still closer home, I doubt that there is a person in this room who is not wear 
ing or carrying a watch. It is indispensable to his activities, 

World War II showed just how essential alarm clocks are. In April 1944 the 
Office of Civilian Requirements made a survey to determine what essential 
civilian goods were in short supply. It found that of all the items surveyed 
clocks were in greatest demand. Nearly 12 million families were in immediate 
need of alarm clocks. It also found that the greatest majority of families at- 
tempting to buy alarm clocks suffered real hardship and inconvenience because 
they could not be obtained. As a result the War Production Board issued a 
special order’ authorizing the production and distribution of new alarm clocks. 
The preamble to this order read in part as follows: 

“The fulfillment of requirements for defense of the United States has created 
a shortage in the supply of alarm clocks and materials and facilities for pro 
ducing them; and the following order is deemed necessary and appropriate in 
the public interest and to promote the national defense.” 


1 Limitation Order L—275, issued April 14, 1944, reported in vol. 9, Federal Register, 


No. 76, April 15, 1944, pp. 4008-4009. 


The 
clocks 
The 
was I 
dema 
civili: 
so cr 
clock: 
(No. 
“| iY 
are e 
produ 
neede 
¥ 
“In 
ample 
42500 
The « 
famil 
centa 
to pu 
ago, 
cleck 
Pe: 
those 
piece: 
(b 
by tl 
and © 
Thus 
the ] 
grou) 
and | 
can | 
hasis 
and | 
type 
Th 
luxu 
2-foo 
class 
done 
ete.” 
In 
(‘ens 
jewe 
activ 
prod 
with 
wate 
phot 
instr 
facti 
State 
prod 
jewe 
Is 
to ce 
plem 
tions 
To ] 
extr: 
ic 
it ap 
no g 


the 1 













siden 
in thy 


Ine 30. 
ON, the 


initel, 
nator, 
nue, 

ith us 


ler We 


- Clock 
nh that 


XCises 


enled 
thes, 


Weled 
ed in 
‘lable 


lt not 


veled 
and 
dof 
Pl to 
best 
vrist 
S to 


Cket 


use 
s of 


tled 





REVENUE ACT OF 195] 2159 


There follows the authorization to produce a substantial volume of alarm 
clocks in the very midst of an intensive War-production program, 

The same situation developed in the next year. 1945, when a further survey 
was made by the Office of Civilian Requirements. It disclosed an 
demand for alarm clocks, and continued hardship and 
civilian economy because they were not available. The shortage was considered 
so critical that scarce materials were allocated for the production of 
clocks. In its press releases of March 16, 1945 (No, 
(No. 8100) the War Production Board said: 

“Despite tightening of the copper and stee 
are expected to be allocated Sufficient material jn the second quarter of 1945 to 
produce as many clocks as they can make Without using facilities or 
needed for war production in their plants * #* « 

. * * 
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“In alarm clocks, for example, the Nation's 


ample, showed a Walk in (demand) of 12, 
425,000 reported a year 


* 
buying intentions. if supply were 
I90,000 as ugainst a demand for 12. 
ago in a similar Office of Ciy ilian Requirements survey, 
The extent of the shortages in the 12 articles is shown by the experience of 
families that actually tried to buy them in the first quarter of 45, The per- 
centage of families ri porting real inconveniences or hardship from their inability 
fo purchase is just about the same for the corresponding items as it 

ago. This perce ntage is the highest in window sereening 
clecks (71 percent Pipa M ; [ Italies supplied, | 

Peacetime heeds for Clocks and watches are relatively no less 
those of Wartime, Our entire economy is geared 
pieces are indispensable tools to every individual. 

(b) Not lururies.- “Many years ago clocks and Watches were dis 
by the jewelry trade, as they had facilities for Servicing 
and watches were then perhaps logically put in the same 

Thus it came about that they were Classified with tot: 
the heading ‘Jewelry, ete.” (see. 2400) for 
frouped in this Section include jewelry, Pearls, precious stones, 
and lorgnettes. The same excise tax is applied to all of these articles. But how 
“in you justify taxing 4 workingman’s base metal pocket wateh 
basis as pearls and precious Stones? Wh 
and a kitchen clock? None, so far 
type tax is imposed on both, 

The clocks and nonjeweled wa 
luxuries by any stretch of the 
2-foot-wide electric wall clock, 
class as a flawless pearl for 
done; even this alarm clock ¢ 
etc.” for excise tax purposes. 

In Classifying articles for excise- 

Census Bureau Srouping, which 
Jewelry items, Prior to 1950 the Census Bureau's Classifi 
‘ictivities listed “Watches and clocks” jn 2 Miscellaneous list (list No. 17) of 
product Classes with “Jewelry and silverware” and other items, 
With its 1950 Annual Survey of Manufacturers. the 
watches and clocks to a new Classification (list No. 16) entitled “Instruments - 
photographic and optical Loods ; watches and clocks.” (See the Pamphlet of 
instructions accompanying form MA-100 for the 1950 Annual Survey of Manu- 
facturers, ) Similarly, the 1950 edition of the Statistica] Abstract of the United 
States lists watches and clocks under the Classification, “Instruments and related 
Products” and hot under the “Miscellaneous manufactures” which 
jewelry. 

I submit that Congress ought to reexamine its ; 
to carry the special burden of excise taxes, 
plements of everyday use which do not belong in any of the eXxcise-tax Classifieg- 
tions, Specifically, they are not “jewelry” and should not he taxed as such. 
To put it in other words, an ordinary article should not be subjected to an 
extraordinary tax when like articles are not Similarly taxed, 

(@) Discrimination. It follows that the excise tax is discriminatory because 
it applies to cloc¢éks and Watches but not to other items of like character and of 
NO greater essentiality. Our industry js penalized while others are favored by 
the unequal and illogical application of the tax, 
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In his special message to Congress early this year on the subject of m 
revenues the President said: 

“T recommend, third, increases in selective excise taxes to yield 3 billion dolla, 
Under present circumstances, these increases should be concentrated upon Icss 
essential consumer goods, and upon goods that will be in short supply.” [Italics 
added. } 

It was proposed by the Treasury Department, however, that, among other 
excises on clocks and watches should be increased. Any such increase wou); 
greatly aggravate the already unjustified discrimination against our products 
and our industry. The House of Representatives did not increase the rates 
in its bill, and we urge that the Senate should not under any circumstances 
consider an increase. 

Comparisons are always invidious, and I will not list the many articles whic) 
are less essential than clocks and watches—or no more essential—and whic 
are not burdened with Federal excise taxes. It is glaringly inequitable to select 
ordinary timepieces as the objects of taxes out of a great many other necessary) 
items which remain untaxed. 

I cannot refrain from pointing out that clocks and watches are, after a}! 
useful measuring devices. Their important function is to measure time. But 
there is, to my knowledge, no other measuring device on which the Congress 
has levied excise taxes. Thermometers to measure temperature, scales to meas- 
ure weight, rulers to measure distance, ammeters and voltmeters to measure 
electricity—even jiggers to measure whisky—all are exempt from excise taxes 
Even the clock’s primitive antecedent, the hourglass, enjoys freedom from Fed 
eral excises. Some of these tax-free articles are highly ornamented. But the 
practical, workaday, inexpensive clock and watch bear the full brunt of excise 
taxes. 

I have had a photograph prepared which is attached to this statement. It 
illustrates what I have just pointed out—that clocks and watches are the only 
measuring devices on which excise taxes are levied. You will be interested in 
the display of a desk barometer and humidity recorder, a weather thermometer, 
a jigger for measuring liquor, a collapsible steel measuring tape, and other 
measuring devices which are not subject to the excise taxes which Congress 
has levied on mundane articles such as clocks and inexpensive watches. What 
distinction can be made in support of this discrimination? 

The instances of other untaxed items—no more utilitarian or essential than 
clocks and watches, and many of them less so—could be multiplied manifold 
They would only serve to emphasize the discrimination against our industry and 
our products, with the attendant problems of pricing and marketing. 

We contend that Congress should give careful consideration to this situation, 
and should eliminate the discrimination by repealing excise taxes on clocks and 
watches. 


2. Excise tares are a special burden on the clock and watch industry 


Our industry has experienced all of the typical problems and hardships which 
excise taxes have brought about. These—notably the curtailment of sales 
have been thoroughly discussed by representatives of other affected industries 
But we have one problem which we believe is peculiar to the clock-and-watch 
industry. 

Our products are sold through a wide variety of outlets. Jewelry stores 
account for only a very small percentage of our retailers. Most drug stores, 
hardware stores, specialty shops, and even tobacconists and newsstands, have 
carried clocks and watches as standard merchandise. In some instances, par- 
ticular stores have stocked no other article on which an excise tax must be 
collected. In other cases only a few such articles have been carried in stock 
We have found instances where retailers are discontinuing the sale of clocks 
and watches. They are doing so because of the trouble and expense involved in 
collecting and remitting the tax on a few items and keeping the necessary 
records, and because of mistakes on the part of sales clerks. The result is that 
we have lost retail outlets solely because of the fact that our products are 
subject to an onerous excise tax. We are seriously concerned with such inci 
dents because they suggest the possibility of a trend which might impair our 
facilities for retail distribution, primarily because of the effect of excise 
taxes. 

This situation also illustrates again, and perfectly, the point which I made 
earlier in this statement—that so far as clocks and watches are concerned excise 
taxes are harmfully discriminatory and ought to be repealed. 
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3. The differential in excise-tax rates should be corrected 

Originally, the excise-tax rate, under the 1941 Revenue Act, was 10 percent 
on all clocks and watches. In 1944 the rate on clocks was increased to 20 
percent, except that alarm clocks retailing at $5 or less continued to carry a 
10-percent tax. These are the rates which are in effect at this time. They have 
produced untold confusion at the retail level. 

Under these rates an alarm clock retailing at $4.95 carries an excise tax of 
10 percent, or 50 cents, and selis for a total price of $5.45. An ordinary clock 
without an alarm—such as an electric kitchen clock—also priced at $4.95, carries 
a 20 percent tax, or $1, for a total of $5.95. Here are two clocks, both with the 
same $4.95 price tag, on which the sales clerk must collect different amounts from 
the customer. The opportunity for confusion is evident, and it is not surprising 
that retailers are continually plagued with sates errors. 

To make the situation worse, an alarm clock priced at $5.50 carries a 20- 
percent tax of $1.10, and a total price of $6.60, as against a 10-percent tax of 
50 cents on a $4.95 dlarm and a total price of $5.45. We have no doubt but 
that errors in collection of the tax have occurred in a large percentage of sales. 

In another aspect the same problem presents a headache for the manu- 
facturer, since in repricing an alarm clock he must have regard to whether it 
will move from the 10-percent excise-tax bracket into the 20 percent bracket. 

We strongly request the committee and the Congress to eliminate this disparity 
in excise-tax rates. If it is decided that excise taxes must be continued as to 
clocks, only one rate should be applicable; it should be 10 percent on all clocks, 
instead of 10 percent on some and 20 percent on others. We ask that the com- 
mittee give special consideration to our request on this point. If it is not 
deemed possible to repeal all excises on clocks, then we urge that the present 
law be amended to make the same rate of tax, to wit, 10 percent, applicable to 
all clocks of every type and price. 


CONCLUSION 


Summarizing the points I have made, in the first place clocks and inexpensive 
nonjeweled watches do not properly belong in the excise-tax structure at all. 
They are necessaries, and in no sense luxuries or “Jewelry, etc.’ The excise 
tax has been described as “selective,” but it is in fact indefensibly discrimina- 
tory against clocks and watches and the industry which produces them. It is an 
especially troublesome burden which we and our products should no longer be 
required to carry. We insist, therefore, that as to clocks and watches excise 
taxes should be entirely repealed; to consider an increase, as proposed by the 
Treasury Department, would be unthinkable. 

Finally, if continuance of excises is unavoidable, it is our position that the 
confusion arising out of the existing double rate on clocks should be eliminated. 
There should be only one rate of tax applicable to clocks; that rate should not 
in any case exceed 10 percent, and the present law should be amended accord- 
ingly. 

On behalf of Clock Manufacturers Association of America I urge the committee 
to repeal excise taxes on clocks and nonjeweled watches and thereby to relieve 
our industry of the special problems which they have created. 


Senator Byrp. The Chair desires to ‘put two insertions in the record 
in lieu of appearances, one from Mr. Floyd E. Jacobs, general counsel 
for the American Reciprocal Insurance Association, and one from 
Lester Smiley, of the American Chicle Co., of Long Island City, N. Y. 

(The statements referred to are as follows:) 


AMERICAN CHICLE Co., 
Long Island City, N. Y., July 31, 1951. 


Hon. WALTER F.. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington 25, D.C. 
(Attention Miss Elizabeth B. Springer.) 

HONORABLE AND DEAR Sik: I respectfully request on behalf of American Chicle 
Co, the opportunity to file for the record the enclosed statement, applying for 
relief from the excise tax on our product Sen-Sen. 

Our petition for relief has, as our statement shows, received a favorable report 
from the Treasury Department which indicates not only that our product has 
been discriminated against, as contrasted with similar products in its field, but 
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also that administrative difficulties would be greatly decreased if the tax were 
removed. In view of the fact that the House Ways and Means Committee has 
twice favorably acted upon this matter, we did not feel justified in asking time 
from your committee, but request permission to file our statement so that the 
matter may come before you for consideration, 

Thanking you for any consideration that you may be able to give this matter, 
lam, 

Very truly yours, 
L. H. SMILEY, 
Brand Manager. 


STATEMENT OF LESTER H. SMILEY, OF THE AMERICAN CHICLE Co., oF LONG ISLAND 
Crry N: ¥, 


My name is Lester H. Smiley and I reside in Jackson Heights, New York City. 
I am the brand manager of American Chicle Co., of Long Island City, N. Y 
manufacturers of Sen-Sen confection. 

We respectfully ask that the excise tax on Sen-Sen be repealed for the reasons 
that - 


(1) Sen-Sen is being actually discriminated against in its own field. 
(2) The loss of revenue would be negligible. 
(3) The Treasury Department offers no objection. 

Under the present Internal Revenue Code in section 2042 (a) the words 
“aromatic cachous” are interpreted by the Internal Revenue Bureau as in- 
cluding our product Sen-Sen. An “aromatic cachou” is technically defined as a 
silver-coated aromatic pellet made of licorice, cashew nut, gum, ete., for sweet- 
ening the breath. Our product Sen-Sen is not silver-coated, but it is in pellet 
form and has a licorice base. I know of no product upon the market today, 
or Which has been on the market within the 23 years of my experience, which 
meets the definition of aromatic cachou. My research indicates that there has 
been no such product on the market since the turn of the present century. The 
nearest approach to the definition is our product Sen-Sen. 

The reasonablenes of our contention that the tax should be repealed is evi- 
denced by the fact that in the Eightieth Congress the House of Representatives 
passed a bill, H. R. 95S, introduced by Hon. Walter A. Lynch, of New York, a 
member of the Committee on Ways and Means, which granted us the relief re- 
quested herein. Unfortunately, the bill reached the Senate too late in the 
session for action by your body. Again, in the Eighty-first Congress, the Com- 
mittee on Ways and Means took favorable action on our request and gave us 
relief under the tax-reduction bill passed by the House in 1950. Again we were 
stymied when the Korean outbreak occurred and the tenor of the tax-reduction 
bill was necessarily changed by the Senate to a tax-raising bill 

In connection with H. R. 958, which gave us the relief sought, the Committee 
on Ways and Means made the following favorable report: 


[H. Rept. No. 934, 80th Cong.. 1st sess. ] 


The Committee on Ways and Means, to whom was referred the bill (H.R. 958) 
to amend section 2402 (a) of the Internal Revenue Code, having considered the 
same, report favorably thereon without amendment and recommend that the 
bill do pass. 

The purpose of this bill is to exempt aromatic cachous from the retailers’ 
excise tax on toilet preparations. Under existing law a tax of 20 percent is 
imposed upon such articles sold at retail. Aromatic cachous include Sen-Sen 
and other breath-sweetening pellets other than chewing gum or candy. The 
other articles subject to the excise tax on toilet preparations normally are applied 
externally. Moreover, aromatic cachous frequently are sold in competition with 
confections which are not subject to tax. As a result, administrative problems 
have arisen which would be eliminated with but minor loss of revenue by delet- 
ing aromatic cachous from the scope of the tax. The following favorable report 
was received from the Treasury Department: 

TREASURY DEPARTMENT 
Washington, D. C., June 24, 1947 
Hon. Harotp KNuTSON, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

My Drar Mr. CHAIRMAN: Further reference is made to your letter, dated 

May 13, 1947, enclosing two copies of H. R. 958 (S0th Cong. 1st sess.), a bill to 
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amend section 2402 (a) of the Internal Revenue Code by striking from tha 
section the words “aromatic cachous.’ You request comments and recommen- 
dations of the Treasury Department on this proposed legislation. 

Section 2402(a) of the code imposes an excise tax upon the sale at retail of 
certain specifically named products, including perfumes, cosmetics, hair dress 
ings, toilet powders, aromatic cachous, etc., and any similar substance, article, or 
preparation; any of which are used or applied or intended to be used or applied 
for toilet purposes. 

All products enumerated under section 2402 (a), with the exception of aro- 
matic cachous, are customarily used and intended to be used for external appli 
cation, whereas aromatic cachous are designed to be placed in the mouth and 
eventually swallowed. 

It appears that an aromatic cachou, being a silvered aromatic pellet made of 
licorice, cashew nut, gum, ete., for sweetening the breath, is more in the nature 
of nontaxable competitive products such as mouth washes, liquid breath sweet 
eners, candy mints, etc., which are advertised and used for sweetening the 
breath. 

Insofar as aromatic cachous and the latter-named nontaxable products are 
used for similar purposes, a discrimination results from application of the re 
tailers’ tax to aromatic cachous. 

The removal of aromatic cachous from the class of taxable products would 
tend to decrease the difficulties of administration and it is believed would result 
in a negligible loss of revenue. No objection is therefore offered by this de 
partment to enactment of H. R. 958. 

The Director, Bureau of the Budget, has advised the Treasury Department 
that there is no objection to the presentation of this report. 

Very truly yours, 
A. L. M. WicGINns, 
Acting Secretary of the Treasury. 

Another identical bill, H. R. 257, was introduced in the Eighty-first Congress 
by Representative Lynch. A report in substantially the same phraseology as 
the letter of Acting Secretary of the Treasury Wiggins of June 24, 1947, was re- 
ceived by Hon. Robert L. Doughton, chairman of the committee, from Thomas J. 
Lynch, then Acting Secretary of the Treasury, dated March 17, 1949. Upon the 
strength of these reports I am advised that the Committee on Ways and Means 
incorporated the provisions of Representative Lynch's bill, H. R. 257, into the 
general revenue bill of the Eighty-tirst Congress. 

Speculating as to how the term “aromatic cachous” happened to appear in the 
toilet preparations section of the present law, we think it may have been con- 
tinued, more or less by accident, after its first and possibly second appearance 
during the Civil and Spanish-American Wars respectively. We base this upon 
the following history of the appearance of this term, starting with an act of July 
1, 1862, reading in part as follows: 

“PERFUMERY AND COSMETICS: For and upon every packet, box, bottle, pot, phial, 
or other enclosure, containing any essence, extract, toilet water, cosmetic hair oil, 
pomade, hair dressing, hair restorative, hair dye, toothwash, dentifrice, tooth 
paste, aromatie cachous, or any similar articles, by whatsoever name the same 
heretofore have been, now are, or may hereafter be called, known, or distinguished, 
used or applied, or to be used or applied as perfumes or applications to the hair, 
mouth, or skin, made, prepared, and sold or removed for consumption and sale iu 
the United States where such packet, box, bottle, pot phial, or other enclosure, 
with its contents, shall not exceed at the retail price or value the sum of twenty 
five cents, one cent.” 

A similar stamp tax employing essentially the same language was imposed 
during the Spanish-American War by an act of June 138, 1898. 

The next appearance of this tax was in the Revenue Act of 1917, then in the 
manufacturers’ excise tax of 1932 and finally in the Federal excise tax of 141 
and 1944. 

Originally, this tax was directed at imported breath-sweetening silvered pellets 
sold lavishly and often at fancy prices in phials and even in bulk form. In 
those days, there were a variety of products of this nature and all were taxed 
uniformly. Today, as stressed in Mr. A. L. M. Wiggins’ letter, most items used 
for so-called breath protection are put up either in liquid or tablet form and thus 
do not fall within the meaning of the term “aromatic cachous.” This results in : 
competitive disadvantage to our product Sen-Sen, which, to our knowledge, is the 
only product that is taxed under the present law. Sen-Sen is not a silvered 
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aromatic pellet. However, it is in pellet form and is made with a licorice base 
and is perhaps the only product sold today that comes even close to the definition 
of the term “aromatic cachous,” 

Sen-Sen has always been sold principally at candy counters. Candy and cigar 
stores carry nothing other than Sen-Sen on which they are required to collect 
the Federal tax and thus this tax has had a crippling effect upon the retail 
distribution of the product, matiy stores preferring not to handle it at all rather 
than tabulate sales and fill out tax forms on Sen-Sen which is not important 
to their total business. Sen-Sen is a 5-cent product, making the amount of tax 
revenue derived therefrom more bother than it is worth to collect. 

Candy and cigar stores in large numbers have discontinued the product and 
drug stores have removed it from the candy counter, where it belongs, to the 
cosmetic section where other taxable products are sold. The result has been that 
sules have suffered in relation to other products which we manufacture, by as 
much as 70 percent annually. The retailers who refuse to handle Sen-Sen or 
elect to display it in a department foreign to its nature are not prompted to do 
this because the tax is 20 percent, but because they refuse to be bothered collecting 
it. Hence a reduction in the amount of the tax would not rectify the situation 
under discussion. Outright elimination is all that will restore our product to its 
rightful competitive position. 

Before departing from the history of the appearance of this term in excise-tax 
legislation, it should be pointed out that when it made its first appearance 
toothwash, dentifrice, and tooth paste were also embraced in the law, as were 
all perfumes applied to the mouth. The present law specifically names only 
products which are customarily used and intended to be used for external 
application, aromatic cachous—being interpreted as Sen-Sen—is the sole excep 
tion to this. 

We trust that we have been able to establish to your complete satisfaction 
that the tax presently imposed on Sen-Sen—alone of all breath-sweetening prod 
ucts on the market—is (1) discriminatory against us and in favor of nontaxable 
breath-sweetening products; (2) that the loss of revenue will be negl gible and 
(3) that the removal of this lone item designated as an aromatic cachou, would, 
in the words of the Acting Secretary of the Treasury Wiggins, “tend to decrease 
the difficulties of administration.” 

I wish to thank the committee for giving me the opportunity to present this 
statement. 


STATEMENT OF FLOoyp E. JAcows, GENERAL COUNSEL FOR THE AMERICAN RECIPROCAI 
INSURANCE ASSOCIATION 


Reciprocal exchanges are taxed on the 1942 Revenue Act as amended in 1956 
effective 1951, and in H. R. 4473 subparagraph (a) (3) of section 207. Section 
207 related generally to the taxation of mutual insurance companies other tha: 
life or marine, and reciprocal exchanges are separately treated in the subpara 
graph above referred to. 

In 1942 the Treasury Department made an independent investigation of ré 
ciprocal underwriting for the purpose of taxation, and as a result thereof the 
foureguing subparagraphs of section 207 of the internal revenue laws were enacted 

Reciprocal exchanges, under section 207, ure taxed as such: however, a re 
ciprocal exchange is not an entity, it is a mere place at which subscriber policy 
holders exchange, one with the other, contracts of indemnity. This is effected 
through the medium of an attorney in fact who acts under specific written terms 
of a power of attorney, or subscriber's agreement, signed by each individual sub 
scriber policyholder, such attorney in fact acting specifically under such power of 
attorney for the subscriber policyholders. The subscriber policyholder at a re 
ciprocal exchange is at once an insured and an insurer, A reciprocal exchange is 
not an insurer ; indeed, it is not an entity and, therefore, cannot and does not own 
anything. It is a mere place at which the subscribers exchange contracts of 
indemnity. 

There is no joint fund in the hands of the attorney-in-fact for subscribers at 
a reciprocal exchange. Each subscriber policyholder makes a deposit measured 
by the normal manual premium rates for the particular kind of fire and casualty 
insurance involved. This deposit is credited to the specific account of the de- 
positing subscriber policyholder. ‘Title remains in him and such deposit, at no 
time, becomes part of a joint fund. There is no joint liability on the part of the 
subscriber policyholder, but he authorizes his attorney-in-fact to pay out of his 
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deposit his proportionate part of losses and expenses, and the remainder con- 
stitutes an unused deposit, or saving, to the specific depositing subscriber 
policyholder. 

The subscriber policyholder who is an insurer, pays taxes on the moneys 
which he deposits and upon any interest earned on that money while in the 
hands of his attorney-in-fact. When he makes the deposit, if under the statute 
he is permitted to deduct same from his income-tax return as a reasonable busi- 
ness expense, and the expense of the year does not consume all his deposit so 
that he has an unused portion, or a saving, he is then required to list such un- 
used portion and the interest earnings on his deposit in his tax return as an addi- 
tional income. 

Under section 207, the Reciprocal Exchange, though a nonentity which owns 
nothing and can own nothing, pays taxes upon investment earnings. We have 
no particular quarrel with this provision, although the reciprocal exchange does 
not own the money and pays taxes on such investment earnings upon which the 
insurer subscriber policyholder also pays taxes. 

Section 207, part I], of H. R. 4473 recently passed by the House of Representa- 
tives, after extended hearings before the House Ways and Means Committee was 
insofar as its essential provisions are concerned, left undisturbed. There was 
some substitution by the repeal of subparagraphs A and B of section (a) (3) of 
207 and in the reenactment of subparagraphs A and B some changes were made 
with regard to the substitution of percentages in one or two instances instead 
of references for returns to other sections of the revenue law. In addition 
thereto, in paragraph A originally, that is in the 1942 revenue act, there was a 
18 percent tax rate provided. In the 1950 act, effective 1951, that percentage 
was raised to 50 percent, and in the present H. R. 4473 was increased to 60 
percent. 

In paragraph B relating to surtax, the 38 percent referred to therein was in- 
creased from 30 percent, as provided in the 1942 act, to 33 percent in the 1950 
umendment, and so left in the present law. 

Reciprocal underwriting with respect to volume of business is comparatively 
small. It constitutes only a very small percentage of volume of fire and 
casualty underwriting in this country. Since the insurers in reciprocal under- 
writing may be individuals, partnerships, or corporations, that is, the subscriber 
policyholders, it is technically impossible to tax them as an insuring corporate 
entity if the general theory of internal revenue taxation is followed, and it is 
certainly technically illogical to tax a reciprocal exchange, which is not an 
entity and which owns nothing. 

Indeed, it was sufficiently inconsequential that no person making a statement 
either before the House Ways and Means Committee or thus far before the 
Senate Committee on Finance has mentioned reciprocal exchanges or their 
taxation. 

This is particularly true, as hereinbefore pointed out, since the individual 
subscriber policyholders are paying taxes upon exactly the same money and 
more, upon which reciprocal exchanges are paying taxes; that is, the deposit 
made by the subscriber policyholder, as it came into the hands of such sub- 
scriber, was the subject of income taxation. If the subscriber was an individual 
then upon rates applicable to individuals, if a corporation then upon corporate 
rates. 

Thus, taxes having been fully paid upon the money which represents a 
deposit, and then if interest is earned upon same while in the hands of the 
attorney-in-fact, that interest belongs to the subscriber and the subscriber 
pays taxes upon the same as well as upon any saving or unused portion of the 
deposit. 

At the same time the. reciprocal exchange which does not and could not have 
any ownership in the money, iikewise pays taxes upon interest or investment 
earnings upon such money. 

As stated, however, we have accepted without objection the revenue law as 
passed in 1942 and as since amended, and we now request that this honorable 
committee accept section 207 of part II of H. R. 4473. 

When the Revenue Act was considered by the Ways and Means Committee 
it was decided by that committee and accepted by the House that section 207 
of the internal revenue law, with the exception of the changes relating to 
increases in rates heretofore referred to, should be retained in the new 
H. R. 4473. That since the question of insurance taxation was highly technical 
the matter of insurance taxation should be and was referred to the staff of the 
Joint Committee on Internal Revenue for careful study and analysis, such 
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investigation to begin this September. The wisdom of the Congress of the 
United States in creating the staff of the Joint Committee on Internal Revenue 
to investigate highly technical matters and reports its findings to Congress has 
been Clearly established by past experience. Indeed, in connection with the 
passage of appropriation bills the Senate Committee on Expenditures has now, 
in recognition of the wisdom of creating a body for the investigation of technical 
matters in behalf of Congress, recommended passage of a bill sponsored by its 
chairman, Senator McClellan, creating a Joint Committee on the Budget com- 
posed of members of the House and Senate Committee on Appropriations and 
the Committees on Expenditures in the Executive Departments. 

This creation would be a counterpart of the Joint Committee on Internal 
Revenue taxation and is a recognition of the value of the idea which prompted 
the creation of this latter staff. 

Reciprocal subscribers at reciprocal exchanges, through their attorneys-in 
fact, have filed a formal statement with the staff of the Joint Committee on 
Internal Revenue and with the Treasury Department, which is to act in conjune- 
tion with the staff in its technical study of insurance taxation beginning in Sep- 
tember, a promise of the fullest cooperation. 

At such time as the staff of the Joint Committee on Internal Revenue and the 
Treasury Department deems convenient, all information will be submitted to 
them concerning reciprocal underwriting. 

May we then request, on behalf of subscribers at reciprocal exchanges, that 
section 207 of part II of H. R. 4473 be accepted by the Senate Committee on 
Finance pending the technical investigation heretofore referred to, to be begun 
in September by both the staff of the Joint Committee on Internal Revenue and 
the Treasury Department? 


Senator Byrp. Mr. Hedges. 


STATEMENT OF MERTLAND M. HEDGES, PRESIDENT, M. M. HEDGES 
MANUFACTURING CO., INC. 


Mr. Hepers. I am Mertland M. Hedges, president of the M. M. 


Hedges Co., of Chattanooga, Tenn., a small manufacturer of auto- 
matic water heaters for the home and farm. I have requested a hear 
ing before your committee to recommend that the electric, gas. and 
oil-fired water heaters of the automatic-storage type be excused from 
the burden of an excise tax. 

Senator Kerr. What do you mean by “storage type” / 

Mr. Hepers. It is an insulated tank with automatic controls. 

Senator Kerr. To heat hot water for the bath / 

Mr. Hepers. Yes. 

Senator Kerr. I thought you had an 

Mr. Hepers. It is for your bath, your washing—— 

Senator Kerr. Yes, I know. 

Mr. Hepees. I have filed a brief with the secretary of your commit- 
tee explaining in detail the reasons for this recommendation. I will 
not take your time to read this brief since your acting chairman has 
informed me that you are pressed for time. I appear before you only 
to present the following short summary and to answer any questions 
which may arise. 

First: The water heater is an integral part and component of 
household sanitary and plumbing equipment. It is so recognized by 
the Department of Commerce, FHA, NPA, and the Federal Reserve 
Board in their regulations on consumer-credit restrictions. It is the 
source of hot water for personal cleanliness, sanitary food prepara- 
tion, clothes washing, and the maintenance of health. It is basic for 
the bath, the shower, the sink, and the laundry. It is as important as 
the commode or the kitchen sink. It is not an appliance or luxury. 
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Second: There are two general types of equipment for heating 
water in the home or on the farm. The old combination of a rang: 
boiler with a furnace coil or bucket-a-day stove is inefficient in fue! 
consumption, unsatisfactory in delivery of water at proper tempera 
ture, and hazardous in design. The modern storage type of insulate: 
water heater, fired by electricity, gas or oil, is dependable, safe, effi 
cient, and uses the minimum of critical materials. Yet the range 
boiler, furnace coil and bucket-a-day stove are not taxed and the auto 
matic type is taxed. 

Third: The purchase of water-heating equipment, original or fo: 
replacement is mandatory and unavoidable. In new homes a water 
heater is as basic as wiring, piping, and central heating. A wate: 
heater failure necessitates almost without exception, a completely new 
piece of equipment. No one purchases a new water heater for reason: 
of obsolescence or appearance-design change any more than they put 
new pipes ina home until absolutely necessary. It is estimated that re- 
placement requirements alone are now running at over 214 million 
units per year. 

In conclusion, I submit that an automatic storage-type water heater 
is a sanitary and plumbing-equipment item. It is the only modern, 
dependable and safe equipment for heating water and its purchase 
is unavoidable. Excise taxes are not applied on other plumbing items, 
not even on an obsolete design of water heater. 

I submit, gentlemen, that it is inconsistent to conclude that plumb 
ing equipment in general not be taxed except for the water heater. | 
further submit that it is not just to levy a tax on a piece of equipment 
essential to health which must be purchased by home owners without 
warning or choice. It must be remembered that the large majority 
of these home owners are in the low-income groups—those least able 
to pay the tax. 

I greatly appreciate the time which you have allowed me and have 
been very honored to appear before your committee. 

Thank you very much. 

Senator Kerr. Mr. Chairman, I notice he has attached a statement 
by Mr. Hedges. Do you want all of it in the record? 

Mr. Henpors. Yes, sir. The actual statement—in other words, 
consider that first one I just read as a summary of the actual state- 
ment. 

Senator Byrp. That will be inserted in the record. 

( The statement is as follows :) 





STATEMENT OF MERTLAND M. HEDGES, 
MANUFACTURING Co., INC., 


PRESIDENT, M. M, HepGES 
CHATTANOOGA, TENN. 





I am Mertland Hedges, president of a small company in Chattanooga, Tenn., 
making automatic water heaters, used almost entirely in homes and farms. I am 
a small-business man. 

Although I am here to represent our company and its employees, I feel that I 
speak for the other members of the water-heating industry. There are approxi 
mately 120 manufacturers of automatic insulated water heaters scattered through- 
out the United States. These manufacturers produce almost 3,500,000 automatic 
water heaters a year. Most of them are also small manufacturers, employing 
less than 400 people. A tremendous number of smal! wholesale, retail, installa 
tion, and service organizations are dependent wholly or in part on water-heater 
sales, installation, and service, They are located in every city, town, and village 
throughout the entire United States. 
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First, I should like to invite your attention to the several ways in which water 
ean be heated for use in the home or on the farm. Skipping over the obvious 
means of heating water by a kettle on the stove or a metal pot over a fire, we 
come to the system where a tank of water, called a range boiler in our trade, is 
heated by coils or linings in the furnace and other indirect methods. There is 
no tax on coils or linings or tanks. This system produces hot water during the 
home-heating season. Sometimes it is too cold, sometimes dangerously hot, and 
always it is a wasteful and expensive method. But when we combine this tank 
with a self-contained method of heating and add insulation for efficiency and 
automatic controls for dependably uniform temperature, then the product becomes 
subject to a 10-percent excise tax. Thus, there is a tax on the efficient self-con- 
tained water heater but no tax on competitive and less-efficient means of heating 
water. 

Few people realize the fuel and labor saved by the automatic insulated water 
heater. Currently a great deal is being said about the necessity for conserving 
fuel. It has been definitely established by research laboratories that water- 
heating systems such as furnace coils and the usual uninsulated range boiler 
soak up one-seventh of the fuel used. If you use coal as your fuel, one shovel in 
seven goes to heat water. If you use gas or fuel oil, that same one-seventh of 
your fuel goes to heat water under this obsolete and inefficient system. 

The automatie insulated water heater is far more efficient and uses much less 
fuel. It is thoroughly insulated. It is designed to put the maximum amount 
of generated heat into the water and hold it there. 

There is another great conservation angle to the automatic water heater. 
That angle is the time and labor saved. One of our industry's slogans is that 
you can install an automatic water heater and forget it. It will provide water 
at just the right temperature at the turn of the faucet at any hour of the day 
or night. 

If you do not have an automatic system for heating water and maintaining 
it at the proper temperature, you waste a lot of time, fuel, and labor. For 
example, consider a farmer who must have hot water in his dairy barn in order 
to produce sanitary milk. To get the required hot water he has to fire up a 
boiler or monkey stove, fuel it, clean it, and waste a lot of time every day. Even 
then the water may be too hot or too cold for efficient use. Or picture the mother 
who needs hot water to keep her baby clean and healthy. If she has a monkey 
stove in the basement, it means constant trips up and down stairs, dust, soot, 
ashes, cleaning the basement and herself in addition to cleaning the baby. And 
again she will get water that is too hot or too cold, seldom just right. 

Thus, it is our viewpoint, and I believe that you can readily agree, that pro- 
viding adequate hot water of dependably uniform temperature is an American 
necessity. It has become as much a part of American sanitary plumbing as 
the water pipe which brings in clean water, the toilet, wash bowl, tub, shower, 
or sink, or the soil pipe which takes waste water away. 

There is no excise tax on water pipe, no excise tax on toilets or wash bowls, no 
excise tax on tubs, shower, sink, or soil pipe. The only part of our basic plumb- 
ing and sanitary system which bears an excise tax is the automatic water heater. 
If you heat water for your home in a wasteful, inefficient, and unstable manner 
through a furnace coil and range boiler there is no excise tax. But when you 
add efficiency, economy, convenience, and 24-hour-a-day dependable uniformity 
of temperature, you have a product which is taxed. From our viewpoint, this 
is inequitable. 

Excise taxes appear to have been applied to automatic water heaters because 
they were, for tax purposes, considered to be appliances. There are several 
compelling reasons why water heaters should not be classed as appliances for 
tax purposes. 

On this point, please consider the fact that it is a normal custom, in selling a 
home, for the seller to remove his furnishings and appliance, but his water 
heater is considered an integral part of the plumbing and is not removed. 

Many divisions of our National Government have agreed with the viewpoint 
which I am presenting on behalf of small-business men. 

The Department of Commerce, Bureau of the Census, publishes statistical 
facts for industry. These statistical facts are presented by product groups. In 
this Department of Commerce compilation of figures, water heaters are not 
grouped with appliances. Water heaters are grouped with range boilers and 
\ot-water-storage tanks, which are competitive but untaxed ways to heat water. 
We submit that this is the proper grouping. 
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Regulation W was enacted by the Federal Reserve Board to control credit 
terms. Regulation W applies to appliances. It does not apply to water heaters. 
We submit this fact as further evidence that water heaters are a necessary part 
of our sanitary system and not an appliance. 

Under the Defense Production Act which you gentlemen passed in 1950, the 
National Production Authority, through its controlled-materials plan, has allo 
cated scarce materials. Under this plan, materials for appliances have been cut 
back but materials for water heaters have been specifically provided. Again, 
this is an example of Federal recognition of the fact that the water heater is a 
basic plumbing and sanitary essential and not an appliance. 

One of the purposes of the excise tax is sometimes stated as a measure for 
controlling the consumption of critical materials in short supply. Since mate 
rials for water heaters are provided under CMP, it is evident that the excise tax 
on water heaters cannot properly be defended on the basis of controlling the 
consumption of materials. 

Another stated purpose of the excise tax is to reduce the consumption of “those 
consumer goods which are less essential or are classified as luxuries.” It is 
estimated that for necessary replacement alone, 2% million units will be required 
this vear. 

As further emphasis on the point of basic necessity, I suggest that we consider 
briefly some of the uses of water heaters. 

Many States have laws which require that adequate hot water be available 
at all times for employees handling food. This law has caused the installation 
of water heaters in countless small food businesses, including lunch stands, 
restaurants, and grocery stores. Hot water is thus, by law, a necessity. 

Hot water is virtually a necessity for every farm. Milking, for example, under 
accepted sanitary Codes, requires hot water of a dependably even temperature. 
That is one reason why so many water heaters are being installed on American 
farms. If this Nation is to have the abundant and clean, safe food it requires, 
then tools must be made available to our farmers with minimum handicap of 
discriminatory excise taxes applied to their working tools. Definitely, the 
modern farmer knows that a water heater is a necessary tool in his business. 

And if you gentlemen still do not agree that water heaters are a basic household 
necessity, [ beg that you will individually assume for 24 hours the care of a 
home with small children in it. The mothers of America have of necessity 
learned to do without many things. But every mother will place the water 
heater high up on her list of absolute basic necessities. 

And have any of you gentlemen faced sickness or accident in a place where 
hot water was not available? Have you ever had sickness in your family in 
the small hours of the night and found no hot water available? Yet the excise 
tax on water heaters bears most brutally on our low-income families. Our 
low-income families have the largest number of children, the greatest need for 
water heaters. The excise tax withholds this basic necessity from lower-income 
families. 

You gentlemen have provided special consideration for mothers and farmers 
in many bills. Taxes on baby powder and baby oils have been withdrawn. It 
seems evident that hot water is a necessary tool for farmers * * * and 
certainly is a basic necessity for healthy and happy babies. 

I hope that these thoughts which I present as a representative of a consid 
erable group of small-business men will lead you to agree with us that water 
heaters are a basic part of our American plumbing and sanitary system and 
thus not within the scope of the excise tax. 

Please see next page for schematic drawing for typical plumbing arrangements 
in the home. 
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Senator Byrrp. Mr. Muhlbach, of the Institute of Cooking and 
Heating Appliances. 
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STATEMENT OF WALTER F. MUHLBACH, PRESIDENT, THE INSTI- 
TUTE OF COOKING AND HEATING APPLIANCE MANUFACTURERS 


Mr. Muuteacn. Mr. Chairman, in accordance with your request. 
Mr. E. A. Lindemann, who was scheduled to follow me as president of 
the A. J. Lindemann & Hoverson Co., will not present his brief, nor 
will I read the brief that we have prepared. 

Senator Byrp. Do you have Mr. Lindemann’s brief to include in 
the record ? 

Mr. Munteacn. Yes, sir; it is available here. 

Senator Byrp. All right, sir. 

Mr. Mcuupsacu. My name is Walter F. Muhlbach. I speak on be- 
half of approximately 150 manufacturing members of the Institute 
of Cooking and Heating Appliance Manufacturers, of which I am 
president and of which my company is a member. 

In 1942 a 10 percent excise tax was placed on cooking stoves, using 
oil, gas, and electricity as a fuel, and on water-heaters. 

That was an emergency tax designed primarily to restrict the 
manufacture of these appliances. 

The Secretary of the Treasury, Mr. Snyder, has recommended an 
increase from 20 to 25 percent. We are appearing, not only to pro- 
test the increase, but to request a repeal of the original 10 percent tax. 

Now, without going into detail, the details which we have included 
in the brief, I would like to show you, and ask your attention to a 
chart which I have supplied the members of the committee in smaller 
form. 

This chart presents sales of all types of stoves in 1950. The straight 
line is the average monthly sales in 1937, a year in which there was 
an amount of unemployment, of about 5 million. The solid black line 
mae the monthly sales of 1951. 

Now, the most startling thing about that chart as a whole is not the 
fact that what has happened in 1951 is that sales are below the level 
of the depression years, but what I consider the most important aspect 
of this chart—I am not a magician, but if you will look at this chart 
with your mind as well as your eye, this line will appear to be below 
this one because, keep in mind, there are over 10 million more families 
today than there were in 1937. 

The disposable income has gone up nearly three times what it was 
in 1937. 

Senator Kerr. What is the total number of family units today? 

Mr. Mcuzsacu. Between 44 million and 43 million. There were a 
little over 33 million in 1937. 

Senator Kerr. What is the source of that information ? 

Mr. Munteacu. The Census Bureau. 

Senator Kerr. 44 million today? 

Mr. Muntnacn. Yes, sir. 

Senator Kerr. 33 million in 1937? 

Mr. Mvuuweacnu. That is right. 33,285,000 in 1937, 43,468,000 in 
1950, an increase of somewhat over 30 percent. 

Senator Kerr. In 13 years? 

Mr. Mvuuuzacu. Yes. Disposable personal income has gone up 
from a little over 71 billion to over 204 billion. 

In 1937 there were 336,000 homes, nonfarm dwelling units built. 
In 1950 there were over a million more, 1,396,000. The number of 
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homes constructed in 1950 was more than four times the number con- 
structed in 1937. 

The number of stoves of all kinds sold in 1950 was only 25 per cent 
higher than in 1937. 

Senator Kerr. How do you account for that 

Mr. Muntpacnu. There are a number of reasons for it, but we are 
convinced that one of the major reasons is the fact that stoves are 
now, for reasons beyond our control, considerably more expensive 
than they were in 1937. 

The average gas range in 1937 had a retail value of approximately 
$75. ‘The average price today is about $150. 

Senator Kerr. All these homes have something in them that they 
cook with, do they not ? 

Mr. Munusacu. That is right, but stoves wear out and stoves are 
improved. 

The average stove today is a much different type of cooking appli- 
ance than it was even 10 years ago. 

Senator Kerr. What I am trying to figure out is how 1,433,000 fa- 
mily units built in 1950 

Mr. Munieacu. That is right. 

Senator Kerr. How many stoves were sold ? 

Mr. Munzeacu. There were a total of 5,000,000 stoves sold in 1950, 
because the largest market for stoves is the replacement market; stoves 
wear out, they become obsolete. We estimate that the average gas 
range has a usable life of approximately 15 years. If a stove is used 
beyond its life it introduces a hazard. 

Senator Kerr. Now, if there are 44 million units and you sell 
million, that is 11 percent—that is about a 9-year life. 

You have the problem of a million and a half of them in new homes. 

Mr. Munzpacnu. Yes, sir. Also there has been a definite trend away 
from the old coal and wood stove, which is no longer usable in many 
types of homes. The Government itself has tried to encourage through 
REA the substitution of electric ranges for coal. 

Senator Kerr. These figures you represent to us do not include the 
electric stoves ¢ 

Mr. Muntwacn. These are stoves of all fuels—electricity, gas, wood, 
coal, and oil. 

Gentlemen, Sunday I passed with my family through the little town 
of Plymouth, Mass. We stopped to examine a reproduction of one of 
the first homes built by the Pilgrims. 

I was interested in observing nothing in that home that was not ab- 
solutely essential, but basically there were only two items in that home. 

There was a bed on which the householder rested after working to 
produce or to find his food, and a place in which that food could be 
prepared. 

Those are the two essential items. 

Today the bed is not taxed, but the stove is. 

Senator Byrn. It is not a new tax, is it ¢ 

Mr. Muntpacn. This is a tax that has been in existence since 1942. 

The first kitchen I recall, my mother’s kitchen, had no kitchen sink. 
It had no water heater. It had a table and a cupboard and a stove. 
There is nothing, we submit, more essential, than the cooking stove in 
the kitchen. In fact, there is no reason for a kitchen unless you plan to 
prepare food in it. The stove is the most essential of any household 
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appliance, and that is one of the few items that are subject to excise 
tax. You do not tax the food, but you do tax the stove. 

It appears to us entirely illogical. The tax is discriminatory. We 
are not today helping the average American maintain the same stand- 
ard of living that he enjoyed in 1937. 

We are not replacing the stoves in use that are now over-age at the 
rate that we were producing and replacing during the latter half of the 
depression of the thirties. 

We urge, as strongly as we know how, that you not only do not in- 
crease the tax on stoves, but that you repeal the present tax and if you 
find it necessary to continue a consumption tax, that you place a tax 
on all products on an equal basis. 

Thank you very much. 

Senator Byrp. Thank you very much, sir. 

(The statements of Mr. Muhlbach and Mr. Lindemann are as fol- 
lows:) 


STATEMENT BY WALTER F. MUHLBACH, PRESIDENT, THE INSTITUTE OF COOKING 
AND HEATING APPLIANCE MANUFACTURERS, AND Drrector, DISTRIBUTION AND 
ResearcH, THE FLORENCE STOVE Co., GARDNER, MASS., REPRESENTING PRODUCERS 
or ELrecrric, GAs, AND Orn COOKING AND WATER HEATING APPLIANCES 





Mr. Chairman and members of the Finance Committee, my name is Walter 
F. Muhlbach and I speak on behalf of the approximately 150 manufacturing 
members of the Institute of Cooking and Heating Appliance Manufacturers, of 
which | am president, and of which my company, the Florence Stove Co., is a 
member. 

The manufacturers in the institute produce electric, gas, and oil appliances 
for cooking and water-heating purposes. These appliances are currently subject 
to a 10-percent excise tax under section 3406 (a) (3) of the Internal Revenue 
Code. Secretary of the Treasury John W. Snyder, in his statement before the 
House Ways and Means Committee on February 5 of this year, recommended, 
among other things, that the tax on these appliances be raised from 10 percent 
to 25 percent of the manufacturer’s selling price, a raise of 150 percent. The 
House, recognizing the fallacy of this discriminatory tax on a prime necessity 
of life, refused to increase the 10-percent rate, but did not recommend the 
complete repeal of the tax, which we urgently request your committee to do. 

The trade association for which I speak represents about SO percent of the 
productive capacity of the cooking and water-heating-appliance industry in the 
United States. This industry operates in 28 States and employs over 100,000 
persons. The sale of our products also gives work to a tremendous number of 
employees in an estimated 5,000 distributor and 85,000 dealer establishments. 
For the most part the industry is made up of small individual enterprises 
employing less than 500 persons. 

It is grossly unfair to the American public and to the manufacturers of the 
most essential of all household appliances to impose even a 10-percent tax on 
gas-, electric-, and oil-cooking appliances and water heaters, and immeasurably 
worse to consider increasing that tax. 

Briefly our position is this: 

1. Cooking ranges and water heaters are the most essential of all household 
appliances. A tax on them is in effect a tax on food and bodily comfort, a tax 
which no Congress can afford to impose. 

1. The tax is discriminatory because it does not apply equally to all kinds of 
consumer goods. toth durable and nondurable goods are in competition with 
each other. When Congress imposes an exorbitant tax on the purchase of one 
commodity and fails to tax all other consumer goods, it is not necessarily restrict- 
ing the total of consumer purchases. It is simply diverting the purchase from 
one type of product to another, perhaps less essential. You will not have aided 
the fight against inflation, nor helped to solve the fiscal problem of the Govern- 
ment, since a substantial part of the planned purchases of taxed items will 
merely be diverted to the purchase of untaxed items. 

3. The suggestion made by Secretary Snyder that excise taxes could be used 
as a weapon for conserving materials is improper. Material conservation is now 
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effectively handled through NPA orders and is not a function of tax legislation 
nor does his proposal give due consideration to the relative essentiality of various 
products. 

4. Secretary Snyder has estimated that $425,000,000 in additional revenue 
would be derived from the tax which he proposes on Consumer durable goods. We 
question the accuracy of that estimate for two basie¢ reasons: 

First, NPA curtailment orders already issued have restricted production 
of these items at least 35 percent from recent levels, with sharper cut-backs 
still to come, and 

Second, the high rate of the tax after it is pyramided in the channels of 
distribution, has proved a distinct sales deterrent and will, in my opinion, 
further reduce sales of the taxed items. 

5. The discriminatory nature of the proposed tax will disrupt competitive 
conditions in the affected industries and threaten employment and business 
solvency. Congress in passing the Defense Production Act of 1950 wisely took 
precautions to avoid, as far as possible, a defense-mobilization program which 
would unnecessarily or arbitrarily convert the American system into a planned 
economy. Rather, you specifically charged the defense agencies with the re 
sponsibility of giving consideration to the needs of business, particularly of small 
business, and of the civilian economy. 

6. The excise tax has drastically restricted the American people from ac 
quiring cooking stoves at a rate sufficient to maintain even the standard of living 
which prevailed in the depression period of the late thirties. 

A brief examination of the attached chart will indicate the sharp decline in 
cooking-stove sales in recent nonths—a decline much greater than planned by 
the National Production Authority when controls on scarce metals were imposed 
Although stove sales in 1950 appear greater than in the prewar period, actually 
they were lower in relation to the needs of the American consumer when you 
remember that the number of homes has increased more than 30 percent, general 
standards of living have risen sharply, and financial ability to buy is greater 
than in the late thirties when we still had a high degree of unemployment 

7. The postponement of the purchase of a new cookil 


g range or water heater 
to replace a worn-out appliance may result in actual hazard to health and 
property. 

8. Even veterans’ and Government-subsidized military housing projects are 
burdened by this tax. 

9. The cost to the public of a pyramided manufacturer’s tax is prohibitive. 
Tax authorities agree that any tax is bad if it bears most heavily on those least 
able to pay, or if the cost to the taxpayer is out of proportion to the net return 
to the Government. In our presentation to congressional committees last year, we 
pointed out that the consumer in 1949 paid approximately S86 million as a result 
of the excise tax on gas, electric, and oil appliances, although the Government 
received only $50 million in revenue. In other words, consumers paid approxi 
mately 72 percent more than the Government collected. 

No excise tax should ever have been imposed on cooking ran 


Ae 


ges and wate 
heaters. They are essential to life and bodily comfort. They are not luxuries 
We therefore again request the repeal of section 3406 (a) (3) 

Our positive proposals to meet the temporary emergency fiscal needs of the 
Governinent include: 

1. That an emergency tax be imposed at the lowest possible rate on all manu 
factured consumer goods, except food and medicine. ‘This emergency tax could 
be in addition to excise taxes, which have traditionally been imposed on such 
products as alcohol and tobacco. 

2. That this emergency tax be imposed on a year-to-year basis so that Cor 
gress will have an opportunity to reconsider the amount of revenue needed for 
each fiscal year. It will thus be possible for Congress to permit the tax to expire 
at the end of any fiscal year when the tax revenue is no longer urgently needed 

The tax on cooking- and water-heating appliances imposed in 1941 as a con 
servation measure on scarce metals, continued in a postwar period when pro- 
duction should have been encouraged, not discourged. The same mistake must 
not be made again. The House's repeal action last year recognized the validity 
of that statement. 

5. That the need for increased revenue be held to an absolute minimum by 
careful study of the Federal budget to effect all possible savings and by more 
Widespread adoption of the efficiency and economy measures proposed in the 
report of the Hoover Commission. All items in the nondefense budget not 
essential to the times should be eliminated and all extravagances taken out of 
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the military appropriations so long as the economies do not affect the strength 
of our military machine. 

By substituting an emergency tax on all manufactured consumer goods, fo: 
the present selective and discriminatory excise tax, the Government will lx 
able to collect the $3 billion in additional revenue which the administration 
says is required, and at the same time spread the burden more broadly and 
nore equitably. If Congress should determine that the emergency tax be im 
posed at the manufacturing level rather than at the retail level a specific pro 
vision should be written into the law that the tax must be passed along withou 
mark-up so that the consumer will be paying only the exact amount of the tax 
collected by the Government. 

In conclusion and Summary, we request that the present excise tax on gas, 
electric, and oil appliances be repealed, and the needed revenue be raised by 
an emergency tax on all manufactured consumer goods, except food and medicin« 
at the lowest possible rate. 

We have appreciated this opportunity to present our case to you again and 
shall be glad to supplement this brief either by answering questions from com 
mittee members or by submitting further written statements upon request. 


STATEMENT BY EUGENE A. LINDEMANN, PRESIDENT, A. J. LINDEMANN & 
Hoverson Co. 


Mr. Chairman and members of the Finance Committee, my name is Eugene A 
Lindemann, and I am president of the A. J. Lindemann & Hoverson Co., of Mil 
waukee, manufacturers and sellers of electric ranges, electric water heaters, 
kerosene stoves and ranges, household refrigerators, and freezers. 

On February 20, 1950, I appeared before the House Ways and Means Com- 
mittee to urge the repeal of the 10-percent manufacturer’s excise tax, particu- 
larly as it, at that time, related to cook stoves and water heaters. The argu- 
ments given in favor of repeal then are still valid arguments, and they are made 
in detail on page 1638 of the record of the proceedings of the Ways and Means 
Committee in those hearings. 

At that time also I was supported in my arguments by local No. 336 of the 
UAW-CIO, whose supporting letter is also in the record. 

We and many of our associates in the industry are unalterably opposed to 
excise taxes on our products, and will continue to be so opposed. Our contention 
was upheld by vote of the House of Representatives which voted to repeal these 
taxes last year, but the outbreak of war in Korea caused the Senate to drop its 
consideration of the repeal measure. 

Knowing the state of the Nation, and the emergency confronting us, we now 
believe that an emergency tax should be substituted for the present excise tax 
This emergency tax should have the following features: 

1. It should have a definite limitation of term for a stated time—say 1 or 2 
years—and should not be automatically renewable except by action of Congress 
at the expiration of that term. 

2. Since the practice in the industry has been for distributors and dealers to 
pyramid these taxes, the consumer pays an added cost for the product far greater 
than the Government collects in taxes—sometimes as much as 100 percent more 
The tax should be carried forward in dollar amount, and the percentages of 
overheads of the dealers and distributors should not be allowed to be applicable 
on the amount of the tax. This will serve two purposes: (@) to keep the cost 
of the appliance lower; and (b) as a deterrent to inflation. 

3. The general base of this type of emergency tax should be broadened to include 
such manufactured consumer items as are not presently under excise taxes. To 
do otherwise would be to continue the discriminatory feature of this tax against 
this industry and this line of products. 

I have had conversations with the executives of the union in our shop, and 
they agree wholeheartedly with the above outline, just as they previously agreed 
with the testimony given before the House Ways and Means Committee a year 
ago. The members of the union feel that to have a tax as high as the one pro 
posed will in the future be seriously detrimental to their jobs, and I agree with 
that thought. It will also be detrimental to our own business, since the tax 
in the amount proposed would raise the prices of our products so high above 
those of other household items that the purchase of ours would be deferred in 
faver of appliances which might not be so expensive. 

Thank you for giving me this privilege of presenting my views to the committee 
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Senator Byrp. The Chair inserts in the record at this point numer- 
ous statements in lieu of personal appearances. 
(The statements are as follows :) 


STATEMENT OF RALPH W. Button, OF THE NATIONAL RetTart Dry Goops 
ASSOCIATION 


This statement is submitted by Ralph W. Button, assistant secretary, Allied 
Stores Corp., and chairman of the taxation committee of the National Retail Dry 
Goods Association. The National Retail Dry Goods Association is a voluntary 
organization that is registered under the Lobbying Act. The association’s regis 
tered agent in Washington is John C. Hazen. The National Retail Dry Goods 
Association is composed of approximately 7,000 department and specialty stores 
throughout the United States. The annual sales of the members of this associa 
tion exceed $10 billion. 

We are addressing ourselves in this paper to the question of excise taxes and 
the part they should play in our tax structure at the present time. 

The N. R. D. G. A. and retailing generally have historically taken a stand in 
opposition to any and all taxes on consumption. ‘The argument that these taxes 
are regressive and fall more harshly on the lower-income groups needs little 
amplification. 

The introduction of selective excise taxes in our revenue system is based solely 
on the need for revenue without regard to the economic effect of such taxes on 
the producers of the products so taxed or the workers engaged in those taxed 
industries. The inequities of selective excise taxes ought to be apparent. The 
arguments against discriminatory excise taxation has been previously brought 
to the attention of this committee last year and needs no enlargement at this 
time. 

Arguments have been heard that selective excise taxes prevent the use in 
civilian production of materials needed for the military effort. We do not 
believe that this is the proper way to deal with this problem. Curtailment of 
the manufacture of certain products, if necessary, because materials are needed 
for the military effort should be left to those agencies which are now in existence 
and have the required authority to allocate materials. We are certain that in 
this way ample protection will be given to all necessary military requirements. 

What selective excises accomplish in great part is not the curtailment of manu- 
factured products which are required by the military, but rather the elimination 
of the small-income earner as a potential customer. It seems to us inequitable 
that the product should be avnilable to only those people who ean pay higher 
prices. Rationing should not be something for the poor alone. The N. R. D. G. A. 
has from time to time departed from its opposition to excise taxes because it felt 
that in a wartime economy there was no alternative but to use every avenue 
available for the raising of the huge sums of money necessary to meet both our 
domestic and military requirements. 

Retailers have approached the problem of raising revenue on the premise of 
what's good for the country is good for retailing. We recognize that the great 
need for revenue requires the use of some form of excise taxes. We have accord- 
ingly supported the imposition of excise taxes to a limited number of items. 

We have stated in our testimon) hefore this committee, that if Congress 
broadens the base of the present manufacturers’ excise taxes and the retailers’ 
excise to such an extent that they amount to a national manufacturers’ excise 
tax then we would advocate the enactment of a national retail sales tax. 

Your committee has heard many arguments for and against a broad manufac- 
turers’ excise tax and for and against a national retail sales tax. 

The proponents of broad manufacturers’ excise tax have presented the follow 
ing arcuments: 

1. A manufacturers’ excise tax is easier to administer since there are a 
smaller number of manufacturers than there are retailers. 

It is admitted that there are a greater number of retailers than manufactur- 
ers. We are not ready to admit that this problem of administration is an 
insurmountable obstacle. Every person, firm, or company engaged in the busi- 
ness of selling merchandise is required to file an income-tax return. It would 
be a very Simple matter to provide for a schedule in such income-tax returns 
chowing total sales and the amount of tax collected, This would provide a 
simple check on the sales tax collected and paid over to the Government. 

» Tt is stated by the proponents that pyramiding is not likely to be very sub- 
stantial and Canada’s experience is used as an illustration. 
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We are not familiar with Canada’s tax laws. But we do know that a manu- 
facturers’ excise tax is as much a part of the cost of merchandise as any other 
element of cost. To the extent that a margin of profit is figured on cost then 
to that extent there is pyramiding involved. Belittling this importance of 
pyramiding is being naive indeed. 

8. Twenty-nine States and a number of cities now have retail sales taxes and 
it is said that the National Government should not impose an additional sales 
tax on top thereof. 

This does not appear to be a valid argument. Thirty States and a number 
of cities impose income taxes. Should not the Federal income tax on individuals 
pe repealed for this same reason. 

Overlapping of revenue sources by Federal, State, and local governments is 
a problem of long standing. Many studies have been made and no satisfactory 
solution has been found. 

The Federal revenue needs must be given first preference in this hour of 
emergency. Determination of the spheres of taxation should be left to a more 
propitious time. 

One argument against a broad manufacturers’ excise tax which should receive 
serious Consideration is the effect that such a tax has on the cost of living. 
A manufacturer's excise tax will be taken into account in the compilation of 
cost-of-living indexes. There are many wage agreements which provide for in- 
creases in wages based on the cost-of-living index. This means then that a broad 
manufacturers’ excise tax will result in demands for salary and wage boosts 
thus increasing inflationary pressures. Such salary and wage demands will not be 
limited to wage agreements but will spill over into the entire wage structure. 
A national retail sales tax does not have this effect. 

Retailers, in advocating a national retail sales tax in lieu of a broad manu 
facturers’ excise tax, do so with the full knowledge that they are taking on 
additional burdens and increasing their costs of doing business. They will be 
taking on the job of the tax collector. We do this because we sincerely believe 
that our economy and our people will be better off in the long run. 

One of the underlying reasons against a national retail sales tax is that such 
a tax is politically unpopular. We are in an emergency period. I have faith and 
confidence that our people would accept a national retail sales tax in lieu of 
a broad manufacturers’ excise tax if the facts of the problem were laid before 
them in a straight-forward manner. 








CENTRAL PREMIXx CONCRETE Co., 
SPOKANE, WASH., July 20, 1951. 
Senator Harry P. Carn, 
Senate Office Building, Washington, D. C 


DeaR SENATOR CAIN: It Comes to our attention that in the hearings on the new 
ax bill now before the Senate Finance Committee that the matter of percentage 
depletion for sand and gravel deposits is being considered. 

You probably know that the House Ways and Means Committee and the House 
of Representatives have approved a 5-percent depletion for sand and gravel. 
Similarly a year ago such a provision was in the tax bill passed by both the 
Senate and House, but which was revised when the Korean War started. 

I believe it is well established that the theory of percentage depletion for 
industries with wasting assets is for the national good. 

You may not understand why percentage depletion is necessary for the sand 
and gravel industry both Nation-wide and more particularly in the Pacific 
Northwest. 

Our industry obviously is basic in all construction. Vast quantities of it are 
necessary, and it is produced by a large number of producers, most of Whom are 
small. These producers must meet varied specifications of Federal, State, county, 
and municipal governments. These specifications are not static but constantly 
changing. A deposit being used today may have to be abandoned tomorrow 
because of a change in specification. 

One of the greatest obstacles facing our industry today is that of zoning 
restrictions. Sand and gravel plants are objectionable when near residential 
areas and hence are zoned out of many areas which, of course, are the areas 
near the potential market. Sand and gravel is a low-cost product. Generally 
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the cost of transportation exceeds the selling price f. o. b. plant. It is thus impor- 
tant that deposits be found as close as possible to the point of use. 

In most areas of the United States and certainly in the Spokane area known 
reserves of commercially usable sand and gravel are too low. Yet the cost of 
exploring and developing new deposits is extremely high—too expensive for the 
ordinary small producer unless he would have the assistance of percentage 
depletion. 

‘To assure a continuing supply of sand and gravel at a reasonable price to the 
national economy it is essential that our products be given the same considera- 
tion given others with wasting assets. We hope we can count on your suppor! 

Very truly yours, 
CENTRAL PREMIX CONCRETE Co., 
H. D. SuLitivan, President. 


RECOMMENDATIONS FOR MODIFICATION OF THE INTERNAL REVENUE CODE 


(Submitted by the Committee on Federal Taxation of the New York State 
Society of Certified Public Accountants) 
1. Annuities ‘ 

Need for change.—Under section 22 (b) (2), Internal Revenue Code a tax 
payer receiving an annuity is taxed on an amount equal to 3 percent of the cost, 
the remainder being treated as a recovery of capital. In the case of an annuitant 
well advanced in age when the annuity payments commence, the chance of his 
recovering his capital tax-free during his lifetime is therefore remote. 

Recommendation.—Section 22 (b) (2), Internal Revenue Code should be 
amended to provide that the principal of the annuity payments shall be com 
puted by spreading the cost of the annuity over the life expectancy beginning 
with the commencement of the annuity payments, and only that portion 0! 
each annuity payment which is in excess of that applicable to principal sha!! 
be included in gross income. 


2. Time for replacement of involuntary liquidations of LIFO inventories 


Veed for change.—Section 22 (d) (6) (A), Internal Revenue Code contains 
the requirement that involuntary liquidations of LIFO inventories which o 
curred in taxable years 1947 or prior must be replaced in a taxable year whic! 
ends prior to January 1, 1953, while such liquidations in a taxable year ended 
after June 30, 1950, and prior to January 1, 1954, may be replaced in a taxabik 
year ending prior to January 1, 1956. Since partial replacements are consid 
ered, in the order of acquisition, as replacements of the most recent liquida 
tions, taxpayers which have not at some time completely replaced their pre-194s 
liquidations get no benefit from the additional 3 years permitted for replac« 
ment of 1950-53 liquidations. 

Recommendation.—Section 22 (d) (6) (A), Internal Revenue Code should b« 
amended to provide that replacements of pre-1948 liquidations should be pe 
mitted at least until 1955. 


3. Pension trust for professionals and other self-employed individuals 

Veed for change.—Sections 28 (p) and 165 Internal Revenue Code made no 
provision for pension trusts for self-employed professional and other indi 
viduals, with an obvious resulting discrimination against such classes of tax 
payers, who are as much entitled to invoke the application of these provisions 
as employees of the various business groups. 

Recommendation.—The principle of the Keogh bill, H. R. 4871, the Reed bil! 
H. R. 4875, and the Coudert bill, H. R. 3456, should be enacted with the following 
limitations: 

(1) A self-employed professional person employing nominal or no capital 
should have his entire net professional income for the year as the measure of the 
15 percent of net professional income that may be contributed for that year to the 
pension trust. As provided in the bills, professional employees should also be 
permitted to contribute to such pension trusts to supplement their old-age 
benefits. 

(2) The situation of sole proprietors and members of firms employing more 
than nominal capital is already provided for in the said bills. 


j. Payments into nonerempt pension trust 


Need for change.—lIf a pension trust does not qualify under section 165, an e1 
ployer’s contribution thereto is not deductible unless the rights of the employee 
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are nonforfeitable at the time the amount is paid. The regulations hold that, 
if the employee’s right become nonforfeitable subsequent to the making of the 
contribution, no deduction for such payment is allowable at any time. This 
places the employer who funds his nonexempt plan with a trustee at a disad- 
vantage compared with the employer who simply retains complete control of the 
funds involved in a nonexempt plan, since the latter is allowed a deduction under 
section 23 (p) (1) (1) when the benefits are paid out or the employee's rights 
otherwise become nonforfeitable. 

Recommendation.—Section 25 (p) (1) (D) should be amended to permit the 
employer making a contribution to a nonexempt pension trust, in which the 
employee's rights are forfeitable at the time the contribution is made, to deduct 
such amounts as are income to the employee, in the year in which the employee 
is required to include such amounts as income. 


5, Rates of normal depreciation 
Need for change.—Minor changes in depreciation rates under section 23 (1), 


-_) 
Internal Revenue Code, have been an administrative problem for many Years, 
causing unnecessary controversy between taxpayers and the Bureau of Internal 
Revenue at a substantial cost to both. At best, an estimate results and in the 
long run no appreciable increase in revenue is derived by the changes since 
deductions are merely shifted between years. 

Recommendation.— Rates of normal! depreciation for as many classes of fixed 
assets as possible should be published and taxpayers permitted to make a binding 
election of depreciation rates as to such classes of assets within 25 percent, either 
way, of the published rates. In other cases, such as claims for depreciation rates 
more than 25 percent in excess of published rates, or for additional depreciation 
for obsolescence or abnormal usage, or for depreciation on classes of assets not 
included in the published list, the burden of proof should remain on the taxpayer, 
as at present. 


6. Gain or loss to creditor on mortgage foreclosures 

Need for change.—Where a creditor buys in mortgaged or pledged property, his 
loss or gain is measured by the difference between the amount of the obligations 
of the debtor which are applied to the purchase or bid price of the property (to 


the extent that such obligations constitute capital or represent income of the 
creditor) and the fair market value of the property. Section 29.23 (k) (3) of 
regulations 111 states that the creditor may thereby have a bad debt as well 
as a capital gain or loss and that “the fair market value of the property shall 
be presumed to be the amount for which it is bid in by the taxpayer in the 
absence of clear and convincing proof to the contrary.” The bid price is often 
no indication of the fair market value and the rule may be used to the disad- 
vantage of either the taxpayer or the Government. 

Recommendation —The code should be amended to provide that where a 
creditor buys in mortgaged or pledged property, his income or deduction shall 
be the difference between the obligations of the debtor and the fair market value 
of the property; that the price for which it is bid in by the creditor shall be 
disregarded for this purpose; and that the income or deduction shall be ordinary 
income or deduction (i. e., not capital gain or loss). 

7. Methods of accounting 

Need for change—Many of the recognized accounting principles have been 
gradually adopted by Congress, the Treasury Department, and the courts. In 
the interests of sound economy more of these principles should be adopted, and 
where court decisions are in conflict with these principles, this should be cor- 
rected by the Congress. 

Recommendation.—Sections 23, 41, 42. and 43 of the Internal Revenue Code 
should embody recognized accounting principles or practices, 

In relation to income, only income attributable to a particular taxable period 
under recognized accounting principles should be taxed in that period. If income 
covers more than one taxable period it should be properly apportioned over the 
periods to which it is attributable. A taxpayer, whether on a cash basis or 
accrual basis, should be permitted to account for rents and other income received 
i advance over the period to which the payment applies, provided he keeps 

ooks of account clearly reflecting the income on such basis. 

Correlatively, deductions should be allowed so that they are matched against 
the related income. 

Where income is received involving an obligation to perform services or incur 

osts and expenses in the future, the taxpayer on the accrual basis should be 
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permitted to set up a reasonable reserve in accordance with recognized account 
ing principles to cover services and expenses related to such income. Likewise, 
there should be allowed as deductions, reasonable reserves for costs and ex 
penses to make good warranties and guaranties and for customers’ discounts. 
These reserves should be permitted only if the taxpayer keeps books of account 
clearly reflecting such deductions. 

Where income is deferred to later years, or a reserve or accrual is deducted, 
the taxpayer should, however, be required to increase the income of the subse 
quent years for the deferred income applicable thereto, and for reserves and 
accruals no longer required. 

8. Expenses payable to related interests 

Need for change—Section 24 (¢), Internal Revenue Code, disallows to a tax 
payer on the accrual basis all deductions for unpaid expenses and interest which 
are payable to related interests who are on a cash basis unless the payment is 
made during the taxpayer’s taxable year or within 244 months after the close 
of such year. The purpose of this section is to prevent a taxpayer claiming a 
deduction for expenses or interest payable to a related interest where the latter 
is not required to include the items as income. 

It has been held in a number of cases that the deduction was not allowable 
even though the related interest, on a cash basis, was required to include the 
expenses as income under the doctrine of “constructively received.” 

Recommendation.—Section 24 (ec), Internal Revenue Code, should be amended 
to provide that such section shall not apply where the person to whom the pay- 
ment is made elects to include such payment in his return for a taxable year 
ending within which ends the payor’s taxable year. This would be analogous 
to the consent dividend provision in section 28, Internal Revenue Code. 


9. Proposed section 123, HH, R. 4473—Surtar exemptions and certain credits of 
related corporations 

Need for change.—This is a new section proposed in the House bill. The pro- 
visions of the section are extremely techn‘cal and involved. In substance, they 
provide both for class A and for class B affiliations a single $25,000 surtax 
exemption under section 26, Internal Revenue Code, and likewise a single 
minimum excess profits tax credit under section 431, Internal Revenue Code, 
to all companies in the related group. For all practical purposes, the section 
has the effect of computing the tax on the basis of the equivalent of a consoli- 
dated return, without the privilege of offsetting profits of one corporation against 
losses of another, and without eliminating intercompany profits. Its object is 
to implement quite widely the purpose of section 129 of the code. The provi- 
sion has apparently been worked out hurriedly, and may affect adversely many 
companies that should not be included within its scope. 

Recommendation.—Since it appears that the Revenue Act of 1951 will be 
confined primarily to provisions of the code other than those relating to excess- 
profits taxes, and since only a limited study appears to have been given to 
this section, and since many inequalities will result from the enactment of the 
section in its present form, the proposed section should be referred back for 
further study and should not be included in the Revenue Act of 1951. On the 
other hand, if the section is finally enacted and appropriately limited, companies 
embraced within its provisions, whether as class A or class B affiliations, should 
be given the right to file consolidated returns. 


10. Tarable year 


Need for change.—Tax returns must be filed on the basis of a calendar year, 
or at the election of the taxpayer, on a fiscal year. The courts have held that 
a taxpayer has not elected a fiscal year where the tax return is based on a period 
ending on any day other than the last day of a month. In such case the calendar 
year must be used in disregard of the actual accounting period. 

It has long been the accepted practice of many taxpayers to keep bookkeeping 
records on the basis of 13, 4-week periods, or four quarterly annual periods, each 
consisting of 18 weeks, instead of a 12-month period, because they find it more 
convenient to close their books on a Saturday rather than on the last day of a 
month. Where the annual accounting period does not end on the last day of 
the month, these taxpayers, in order to file on a fiscal year, are therefore forced 
to keep records to reflect the result of operations on a 12-month basis. In the 
long run, there is no advantage or disadvantage in permitting taxpayers to 
prepare their tax returns so that the year necessarily ends at the end of a month. 
Recommendation.—Section 48, Internal Revenue Code, should be amended so 
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that where a taxpayer consistently keeps his records on the basis of any recog- 
nized accounting “year” even though said year does not necessarily end, on the 
last day of a month, he be permitted to file his tax return on the same basis. 
11. Extension of time for filing returns 

Need for change.—The Commissioner is authorized by section 53 (a) (2), 
Internal Revenue Code, to grant a reasonable extension of time for filing returns 
under such rules and regulations as he shall prescribe with the approval of the 
Secretary of the Treasury. Authority for granting extensions is delegated by 
the regulations to the various collectors of internal revenue. 

In many cases undue hardship is imposed on the taxpayer, as well as on his 
accountant, where it is impossible to determine the correct income for the tax- 
: able year within 2144 months following the close of the year. Where an extension 
c of time is not granted by the collector, the taxpayer is liable to the assessment 
of a delinquency penalty even though it is not possible to file a timely return. 

Recommendation.—The Internal Revenue Code should be amended to provide 
that unless the Commissioner finds that a request for an extension is made for 
the purpose of delaying the payment of the tax, an extension for a period not 
exceeding 6 months to file an income-tax return shall be granted upon application 
3 of the taxpayer or his representative, provided a tentative return is filed showing 
the estimated tax and payments of the tax are made as in the case of regular 
. returns, 

























: 12. Surtar on corporations improperly accumulating surplus 
FE Need for change.—The administration of section 102, Internal Revenue Code, 
q has resulted in many difficulties. In order to minimize some of these, taxpayers 


should have the option to claim a credit in computing undistributed section 102 
net income for dividends paid after the end of the taxable year, but before the 
due date of the tax return, whether origingl or extended. Also, upon the impo- 
sition of a surtax under section 102 the corporation should be permitted to 
relieve itself of such tax in whole or in part through deficiency dividend pro- 
cedure under the revision as proposed herein for personal holding companies 
4 or through appropriate consent dividend. 
E Reconmendation.—Section 102 should be amended to provide: 

(a) At taxpayer's option, dividends paid after the end of the taxable year, 
























5 but before the due date (original or extended) of the tax return, should be al- 
4 lowed as a credit in computing undistributed section 102 net income. 

E (b) In the event of imposition of surtax under section 102. the corporation 
F should be permitted to relieve itself of such tax, in whole or in part, by a defi- 


ciency dividend under conditions and procedure now prescribed in section 506 
for personal holding companies, or, alternatively, by filing consent dividend 
papers, as provided in section 28, effective as of the original taxable year. 





13. Income from fiscal-year partnerships and trusts 


Need for change.—The bill, in common with the Revenue Act of 1950, in- 
i reases the tax of fiscal-year individual and fiduciary taxpayers of a prorata 
basis. This affects very few taxpayers, since most individuals and taxpaying 

trusts report on a calendar-year basis. However, many individuals derive in- 

come from partnerships and trusts reporting on a fiscal-year basis. Neither the 

1950 act nor the 1951 bill makes provision for allocating such partnership or 
R fiduciary income. Accordingly, income earned in 1950 is taxed at the higher 1951 
rates, and income earned in 1949 was taxed at the higher 1950 rates. This 
inequity requires a correction, in view of the sharp increase in individual tax 
rates from 1949 to 1951. 

Recommendation.—Section 108, Internal Revenue Code, should be amended to 
provide that in taxing the next income of an individual from a trust or partner- 
ship having a fiscal period commencing in 1950 and ending in 1951, the prorata 
portion of such income applicable to 1950 should be eliminated from tax at 1951 
B rates, and should be taxed instead at the appropriate level of 1950 rates in the 
: same manner as was applied in the corresponding provision of the Revenue Act 

of 1924 (section 207 (b)). This amendment should be effective as of January 1 
1950. 













’ 


14. Disposition of property to creditor 









E Veed for change—The courts have held that where a creditor forgives in 
: whole or in part the obligation of a debtor, no taxable income is realized by the 
x ‘sf : . . : . . . - . . 

¥ debtor if he is insolvent immediately before and immediately after the forgive- 


P ness; and that if immediately after the forgiveness he is solvent, the amount 
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forgiven, if not a gift, is realized only to the extent that the value of the asset. 
are freed from the claims of creditors as a result of the transaction. 

It has been further held, however, that the payment of a debt by the transfer 
of property to the creditor may result in taxable income to the debtor regardless 
of his financial condition; the transaction is treated as a sale of property for « 
consideration equal to the debt discharged. 

Recommendation.—Section 111, Internal Revenue Code, should be amended 
to relieve taxpayers who are in unsound financial condition from tax on gai: 
on the transfer of property to a creditor in settlement of a debt incurred in a 
quiring the property. The taxable gain (to the extent not a gift) should } 
limited to the value of the net assets which are freed from claims of creditors 
as a result of the settlement. 


15. Gain from sale or exchange of taxpayer's residence 


Need for change.—Section 303 of the House bill amends section 112, Interna 
Revenue Code, by adding a new subdivision (n), which provides for nonrecogn 
tion of gain on sale of a taxpayer's residence under certain conditions. Sub 
section 2 (F) of the proposed 112 (n) provides that in order to obtain the ben: 
fit of such nonrecognition, the taxpayer must acquire another residence within 
1 year of the date of the sale resulting in the gain. Our attention has been di 
rected to situations of taxpayers who have sold their homes and may not be able 
to purchase a new one within the 1-year limitation because of having been in 
ducted into the Armed Forces, or having accepted temporary Government © 
defense-work employment in a city other than that of their normal residence. 

Recommendation.—Section 112 (n) (2) (F), Internal Revenue Code, as pr 
posed, should also provide that in such cases recognition of the gain shall be 
deferred with appropriate protection to the Government in the same manner as 
provided in section 112 (f) in other cases of involuntary conversion, where 1 
placement is deferred. 

16. Continuity of net losses, etc., in corporate reorganizations 

Need for change.—Under sections 112 and 113, Internal Revenue Code, property 
acquired by a corporation in certain types of corporate reorganizations has th» 
same basis for tax purposes as in the hands of the predecessor company. The wu 
derlying theory is that the successor steps into the “tax shoes” of the predecessv: 
company. This theory, however, has not been extended beyond the basis of pro; 
erty except with respect to the status of life insurance as provided in section 110 
the Revenue Act of 1942. For example, net operating losses of the predecessor 
cannot be carried forward against income of the successor or vice versa. Inter- 
est paid on additional taxes asserted against the predecessor can be deducted 
by the successor only to the extent accrued since the date of the reorganization, 
and except possibly in the case of statutory mergers or consolidations. The tax 
benefit rules provided in sections 22 (b) (12) and 127 of the code with respect 
to recoveries on bad debts or taxes or losses or other items previously claimed or 
allowable to the predecessor are not extended to the successor. Other items 
of expenses paid by the successor for the account of the predecessor, which would 
have been deductible by the predecessor, had it continued in existence, are not 
allowed as deductions to the successor. Likewise, certain classes of prepay 
ments by the predecessor are not allowed as deductions to the successor, 

Recommendation.—W here a corporation is formed or availed of to acquire the 
assets and become the successor, in a tax-free reorganization, of a predecessor 
corporation, which, in pursuance of the plan, is liquidated and dissolved, the 
successor corporation should step into the tax shoes of the predecessor cor 
poration for all purposes, so as to permit the carry-back and carry-forward of 
net operating losses from one to the other, to continue the accounting methods 
and period of the predecessor and the application of the tax-benefit rule to 
recoveries by the successor of losses or deductions previously claimed or allowable 
to the predecessor, and so as to permit full deductibility by the successor of an) 
payments which would have been deductible by the predecessor had the predeces 
sor continued in existence. 


17. Election as to recognition of gain in certain corporate liquidations 


Need for change.—Section 112 (b) (7), Interna! Revenue Code, provides fo 
an election as to recognition of gain in certain corporate liquidations whe 


the distributions in liquidation were made in 1951. The necessity for such au 


election is equally present in all years. 


Recommendation.—Section 112 (b) (7), Internal Revenue Code, should be 


amended to include liquidations made after 1951. 
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18. Involuntary conversions 


Need for change.—The interpretations given by the courts and the Commis- 
sioner to section 112 (f), Internal Revenue Code, dealing with involuntary con- 
versions has unduly limited its scope. The regulations provide, for example, that 
the money spent for replacement must be from the actual proceeds. Under this 
rule it would not be possible to obtain the benefit of this section when, for exam- 
ple, condemnation or insurance proceeds resulting from the conversion of prop- 
erty are used to liquidate a mortgage on such property and new construction is 
financed by a new mortgage. Under these and similar circumstances the intended 
relief may be denied to those who need it most. Relief is also denied to a tax- 
payer who used his own general funds to replace converted property before the 
receipt of the conversion proceeds. 

Recommendation.—Section 112 (f), Internal Revenue Code, should be amended 
specifically to extend its provisions to cover later acquisition of property to 
replace that involuntarily converted even if the proceeds of the conversion have 
in the meantime been used for general purposes; and to cover replacements of 
property in anticipation of the condemnation, or requisition, or the receipt of the 
proceeds. 


19. Reorganizations 


Veed for change.—The provisions of section 112 (g) (1), Internal Revenue 
Code, have been rendered uncertain by a series of judicial decisions in cases 
involving reorganizations which have added such extrastatutory requirements 
as the so-called business-purpose test, with resulting discouragement of necessary 
corporate reorganization. 

Recommendation.—Section 112 (g) (1), Internal Revenue Code, should be 
amended to remove the confusion and uncertainty as to the application of its 
provisions, particularly by defining the terms “business purpose,’ “continuity of 
interest,” “securities,” and “party to a reorganization.” 


20. Party to a reorganization 


Veed for change——A common form of reorganization is the acquisition of sub- 
stantially all the assets of one corporation by another through the issuance of 
voting stock by the acquiring corporation. For business reasons it is often desir- 
able for the acquiring corporation to segregate the assets thus acquired into a 
controlled subsidiary. However, in such cases it has been held that the parent 
corporation is not a “party to a reorganization” within the meaning of section 
112 (g) (2), Internal Revenue Code, with the result that the transaction does 
not qualify as a reorganization. There is no purpose or policy of the reorganiza- 
tion provisions which would be violated by recognition of the parent corporation 
asa “party to a reorganization” in this type of case. 

Recommendation.—tThe definition of term “party to a reorganization” in section 
112 (g) (2), Internal Revenue Code, should be amended to provide in substance 
that the term includes a corporation which issues its stock for stock or proper- 

es of another, whether such stock or properties are acquired directly by the 
stock-issuing corporation or by its controlled subsidiary. 


21, Basis of property acquired by intervivos gift or through joint and survivor 
ship ownership 


Veed for change.—Under section 113 (a) (2), Internal Revenue Code, where 
}roperty is acquired by intervivos gift, the tax basis of the property to the donee 
is generally the same as the basis to the donor. Under section 113 (a) (5), 
if the property was acquired by bequest, the basis is that used in the donor’s 
estate-tax return (sec. 811 (c) and (d)). Where an intervivos gift is included 
in the donor's estate-tax return, because made in contemplation of death, it is 
valued for estate-tax purposes as at date of death, yet the donee’s basis remains 
that of the donor. 

Likewise, in the case of the jointly owned property which is taxed in whole 
or in part for estate-tax purposes, the original cost and not the value for estate- 
tax purposes at the date of death remains the tax basis to the surviving owner. 

Recommendation.—Section 113 (a) (2), Internal Revenue Code, should be 
amended to provide that where property acquired by gift is included in the 
estate of a donor for estate-tax purposes, the basis to the donee of the property 
with respect to depreciation, or gain and loss, for any period after date of death 
shall be the value included in the donor’s estate-tax return. 

Likewise, in the case of jointly owned property to the extent that the property 
was valued for estate-tax purposes, that portion of the value should be sub- 
stituted for the same portion of the original cost as the basis to the survivor. 
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22. Capital gains and losses through fiscal-year partnerships 

Need for change.—Section 305 of the bill proposes to make changes in thy 
offset of net long- and short-term capital gains and losses under section 117, 
Internal Revenue Code, to be effective in the case of taxable years beginning 
after the enactment of the bill. No provision has been made with respect to 
the effective date of such transactions to fiscal-year partnerships. Apparently, 
as a result of the impact of sections 182 and 183, Internal Revenue Code, the 
application of the new provisions will become retroactive to transactions of 
partnerships as early as February 1, 1951. Since it appears to be the intent 
of the bill to avoid such retroactive effect, the provision should be properly 
worded to accomplish that purpose. 

Recommendation.—The amendment proposed in section 305 of the bill should 
be changed so as to be applicable only to transactions of fiscal-year partnerships 
with taxable years beginning on and after the enactment of the bill. 


23. Gains and losses on sales of capital assets 


Need for change.—Sections 117 (a) (1) and 117 (j) (1), Internal Revenue 
Code, make a distinction between real property and depreciable property used in 
business, on the one hand, and intangible personal property or choses in action 
used in business, on the other. This despite the express intent of the Senate 
Finance Committee (Rept. No. 1683 dated October 2, 1942, p. 119) that “it con 
siders it more appropriate to treat all property used in the trade or business alike 
and not to distinguish between land and other property used in the trade or 
business.”” Compare Rockford Varnish Co, (9 'T. C. 171), and Carter-Colton Cigar 
Co. (9 T. C. 219). 

There has been considerable uncertainty and attendant controversy over tran 
actions in commodity futures reasonably necessary to the conduct of a taxpayer's 
business. The Commissioner has frequently urged that such futures are capital 
assets, although transactions in futures are necessary hedges for the protection 
or ordinary commercial transactions, with consequent ordinary income or dedu 
tions instead of capital gains or losses. See, however, Stewart Silk Corp. (1) 
T.:C.: 29a). 

Recommendation.—Sections 117 (a) (1) and 117 (j) (1), Internal Revenue 
Code, should be amended by adding the words “or intangible personal property or 
choses in action” after the words “real property.” The amendments to both sec- 
tions 117 (a) (1) and 117-(j) (1) will have the effect of allowing net losses on 
these added classes of property as ordinary deductions and taxing net gains on 
sales of such property held over 6 months as capital gains, and conform with 
similar treatment accorded real property and depreciable property. 

Section 117 (a) (1) should exclude from the term “capital assets” any contract 
for future delivery of a commodity purchased or sold through a board of trade o 
on a commodity exchange or in a similar transaction necessary to the conduct by 
the taxpayer of his regular trade or business. 


' 


24. Partnership taxable year 

Need for change.—When a partnership is dissolved by death of a partner the 
return of the deceased partner for his last taxable year includes his share of the 
partnership income for the period ending with the date of his death. As a result, 
the final return of a decedent often may include his share of more than 12 months’ 
income of the partnership. For example, if the decedent is on a calendar-year 
basis and the partnership is on a fiscal-year basis ending May 31, and the de 
cedent died on November 30, there would have to be included in his final return 
his share of the income of the partnership for the 12 months ended May 31 and 
also his share of the income for the 6 months ended November 30. 

The problem has also arisen as to the effect of the death of a partner on the 
partnership income of the remaining partners, i. e., does the partnership termi- 
nate because of the death and does it require the remaining partners to include 
their share of more than 12 months’ income. Although the courts have held in 
many cases, for example, where the partnership is continued for the purpose of 
liquidation and under other circumstances, that the death of a partner does not 
terminate the taxable year of the partnership with respect to the remaining part 
bers, the question neverthless should be definitely settled by statute. 

Recommendation.—Sections 126, 183, and 187, Internal Revenue Code, should 
be amended to provide that the death of a partner shall not be deemed to change 
the taxable year of the partnership and that the share of the income of the 
deceased partner to date of death and the share of the income of all other part- 
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ners, Shall be reported in the taxable year within which the partnership year 
would have ended if there had been no death. 

The foregoing amendments should be made retroactive to all years not closed 
by the statute of limitations, 


25. Blection to file consolidated return 

Veed for change.—Since 1940 corporations, generally, have had the option of 
filing consolidated returns. The regulations promulgated by the Commissioner 
under section 141, Internal Revenue Code, require that corporations, which file a 
consolidated return for 1 year, must continue to file on that basis unless the 
Commissioner rules that a new option is available. In all but 1 year since 1940, 
the Commissioner has given corporations a new option. The situation, however, 
has been uncertain during this period. In order to remove that uncertainty, and 
in order not to bind corporations with an election that may prove to be inequi- 
table, corporations should have an annual option to file either consolidated or 
separate returns. 

Recommendation.—Section 141, Internal Revenue Code, should be amended to 
give corporations an annual election to file consolidated or separate returns. 


26. Taxability of income of trust which may be used for payment of insurance 
premiums on the life of the grantor 

Veed for change.—Following the Supreme Court decision in Helvering v. Stuart 
(317 U. S. 154), making a grantor taxable on the income of a trust which could be 
used for the support of a minor child, section 167 (¢) was enacted, limiting such 
srantor-taxability to the amount of the income actually expended for such pur- 
pose. A similar limitation should be provided in the case of trusts with life in 
surance provisions, as to which it is now provided, in section 167 (a) (3), that 
the income of such a trust is taxable to the grantor if it may be expended on 
premiums on insurance on the grantor’s life, irrespective of whether or not it is 
so expended. 

Recommendation.—In the case of trusts, the income of which may be used to 
pay life insurance premiums on the life of the grantor, such income should be 
taxable to the grantor only to the extent that the income is actually expended 
for such purpose. 


>» 


27. Offset of overpayment of tar against related deficiency 

Need for change.—The code often fails to offset a deficiency under section 271, 
Internal Revenue Code, of one class of tax against an overpayment of another 
class of tax although the two classes of taxes are related or interdependent. This 
situation was cured in connection with the excess profits tax under the Excess 
Profits Tax Act of 1950 by having such taxes a part of the corporation income 
tax and not an independent tax. The situation still exists with respect to the 
income tax and related personal holding company surtax under section 500, 
Internal Revenue Code, and has not been corrected in connection with most 
related taxes for prior years. 

Recommendation.—The code should be amended to provide that where a defi- 
ciency is offset by an overpayment of a related tax which has been determined 
by the Commissioner, the taxpayer may file a claim for credit of the overpayment 
against the deficiency, and the collection of the deficiency shall be suspended 
until the claim is acted upon by the Commissioner. Consideration should also 
be given to applying this provision retroactively in order to eliminate excess 
interest collected on deficiencies to the extent that it is administratively practical 
to do so. 


28. Waiver of restrictions on assessment and collection of deficiency in tar 

Need for change.—Section 272 (d), Internal Revenue Code, covers waivers on 
assessment and collection of “the whole or any part” of a deficiency. It is often 
difficult, if not impossible, for the taxpayer to obtain a waiver of partial deficien- 
cies. The Commissioner's regulations and administration also tend to narrow 
the section by requiring the waiver to be filed with the Commissioner and acted 
upon by him. 

Present administrative procedure in this respect costs the taxpayer additional 
interest, and wastes the time of the taxpayer and his representatives as well as 
that of Bureau personnel and the courts. 

Recommendation.—Section 272(d), Internal Revenue Code, should make it 
mandatory upon the Commissioner to accept waivers on assessments and collec- 
tion of all or any part of a proposed deficiency. 
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29. Consent fixing period of limitation upon assessment of income and profits 
tar 

Need for change.—Section 276(b), Internal Revenue Code, covering waivers 
extending the limitation period upon assessments is based on mutuality of 
agreement. In practice, the mutality is often more apparent than real, for i: 
the event of a taxpayer’s refusal to sign the waiver, an arbitrary deficiency b) 
the Commissioner may immediately follow. The present attitude of casualness 
in requesting the waiver from the taxpayer operates to make the statute of 
limitations meaningless, 

Recommendation.—Section 276(b), Internal Revenue Code, should make 
mandatory upon the Commissioner to sign the waiver for a period of 1 year on 
the written request of the taxpayer. Request for a waiver by the Commis 
sioner or his agent should be in writing. Requests for a waiver should state 
the reasons for the requests. If made by the taxpayer, a request should ly 
submitted directly to the Commissioner; if made by the Government, it should 
be made by the Commissioner or his designated assistant. 

30. Elections to file joint or separate returns, standard deduction, etc. 

Veed for change.—A taxpayer must make many elections that are irrevocable, 
for example, the election to file joint or separate returns. As a proper election 
requires informed tax knowledge of existing law and future interpretations of 
the law, not possessed by the average person, the election may result in a 
substantially excessive tax. The elections with respect to at least joint or 
separate returns, taxation under section 400, Internal Revenue Code, supplement 
T and standard deduction should be revocable. 

Recommendation.— Elections as to (a) joint or separate returns of husband 
and wife and (b) taxation under supplement T and (c) standard deduction 
should be revocable within the period during which a refund claim may be 
tiled. The taxpayer should be permitted to file a refund claim within such 
period based on the changed election. 


31. Recommendations with respect to personal holding companies 

Need for change.—A deficiency dividend is impossible where the corporation 
has previously been liquidated. It is also impractical where the finances of tlie 
personal holding company do not permit it. Consent dividend procedure is a 
practical solution. Deficiency dividend procedure is permitted only in the case 
of timely returns where failure to file a timely return is established to be due 
to reasonable cause and not to willful neglect. This denial should be confined 
to fraud cases, since the technical provisions applicable to personal holding 
companies have been found to be so difficult of administrative or judicial inter 
pretation that many companies have inadvertently and innocently failed to file 
such returns on time. 

In computing the income of a personal holding company which is subject 
to tax under subchapter A, a deduction is allowed under section 505 (a), Internal! 
Revenue Code, for the Federal income tax paid or accrued during the taxable 
year. The purpose of this deduction is to avoid the imposition of the income 
tax and the personal holding-company tax on the same income. This purpose 
is accomplished where the taxpayer is on the accrual basis, because the income 
tax accrued is that for the year subject to the personal holding-company tax 
The purpose is not accomplished where the taxpayer is on the cash receipts and 


disbursements basis, for it is required to deduct the income tax paid, which is the 


tax imposed on income of the previous year. 

Recommendation.—(a) Effectuation of deficiency dividends by consent divi- 
dend procedure should be authorized. 

(b) Deficiency dividend procedure should not be denied in cases of non- 
fraudulent delinquency in filing personal holding-company tax returns. 

(c) The deduction of the Federal income tax, in computing undistributed 
subchapter A net income, should be the tax for the taxable year, whether the 
corporation is on the cash basis or the accrual basis. 

82. Estate tar: Credit for gift tar on inter vivos gifts 

Need for change.—Under sections 811 (c) and (d), Internal Revenue Code, an 
inter vivos gift included in the estate-tax return of the donor, increases the 
estate in the highest tax bracket, although the credit against the estate tax for 
gift tax is, under section 813 (a), Internal Revenue Code, computed on an 
average basis. 

Recommendation.—Section 813 (a), Internal Revenue Code, should be amended 
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the amount by which the donor’s total gift-tax liability was increased by inclusion 
of the property for gift-tax purposes. 


ea 


33. Estate tax on remainders to charity subject to a power of invasion of principal, 
etc., should be determined by the ultimate event 

Need for Change.—Ordinarily a bequest to a charitable or educational organ- 
ization, ete., whether outright or as a remainder after an intervening life or lives, 
is exempt from estate tax (sec. 812 (d) I. R. C.). However, a Supreme Court 
decision (Merchants Bank v. Commissioner, 320 U. 8S. 256) holds that where the 
gift is of a remainedr interest and, where, during the intervening life or lives, 
the principal may be invaded for the benefit of the life beneficiary, the amount of 
the gift to charity is not determinable and, hence, no deduction therefor may 
be allowed in computing the net taxable estate—with the result that no part 
of the gift to charity is exempt, even though the power of invasion is never 
exercised. A similar situation is produced where the remainder bequest to 
charity is contingent. 

Recommendation.—The degree of exemption should be determined by the 
ultimate event and the exemption allowed should be reduced only to the extent 
to which the power of invasion of principal is actually exercised or, in the case 
of contingent remainders, the exemption should be allowed in accordance with 
the actual occurrence of the events upon which the bequest to charity is condi- 
tioned. The Government can be amply protected, in the meanwhile, by re- 
quiring either immediate payment of the tax, or the posting of a bond, with 
refund, or final settlement under the bond, to be made upon the occurrence of the 
events which finally determine the amount of the gift of the remainder to the 
charitable or similar organizations. 

34. Mitigation of effect of limitation 

Need for change.—Section 3801, relating to mitigation of the effect of limi- 
tations, does not relieve the hardship in many meritorious situations. For 
example, if the Commissioner shifts an item of income from a barred year to an 
open year, or a deduction from an open year to a barred year, the taxpayer in 
equity and good conscience should be entitled to a refund for the barred year. 
The Commissioner at preesnt has no power to grant the refund. 

Recommendation.—Section 3801 (b), Internal Revenue Code, should be amended 
to cover the following additional situations: 

(1) When a deduction is made in good faith on the tax return of 1 year and 
is disallowed by the Commissioner on the ground that it was deductible in a re- 
turn of a different year. 

(2) When income is included by the taxpayer in good faith in 1 year and is held 
hy the Commissioner to be taxable in another year. 

(3) When the basis of an asset claimed by taxpayer is reduced by the Com- 
missioner for the purpose of computing net income of 1 year on the ground that 
the reduction of the basis should have been made in another year. 

(4) When income or deductions are included or deducted by one member of 
an affiliated group, as defined in section 141 (d), Internal Revenue Code, and 
are allocated by the Commissioner to another member of the group. 

5 Blections under the Excess Profits Tar Act of 1950 

Need for change—Numerous elections are provided under the Excess Profits 
Tax Act of 1950, many of which are irrevocable. The technical provisions of 
the act, the uncertainties of the application of these provisions, the limited time 
that has elapsed since the act was passed, the comparative newness of the rul- 
ings under the act, and under the regulations, make the exercise of such elections 

gamble. Consequently, two corporations which have precisely identical net 
ncome and available credits may have different tax liabilities solely as a result 

f exercising or failure to exercise certain elections. 
Recommendation.—The exercise or failure to exercise elections under the Ex- 


cess Profits Tax Act of 1950 by corporate taxpayers shall not be irrevocable but 


may be changed at any time up to the running of the limitations for the de- 
termination of the tax. 


Unused excess profits credit carry-over—Fffect of carry-back to preceding 
short taxable year 
Veed for change.—Section 432 (c) requires that an unused excess-profits credit 
must first be carried back. In the case of a prior short taxable year, the carry- 
forward, if any, is reduced by the annualized adjusted excess profits net income 
f the preceding short taxable year. This requirement is inequitable as it uses 
ip more of the unused credit than it properly should. 
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Recommendation.—Section 432 (c) (2) should be amended to provide that a 
carry-over of unused excess-profits credit shall be reduced by the lesser of (a) 
the amount provided in section 432 (c) or (b) such portion of the unused excess 
profits credit carry-back to the short taxable year as the number of days in the 
short taxable year is of the number of days in the 12 months ending with the 
close of the short taxable year. 


37. Section 433 (a) (1) (J)—Net operating loss deduction adjustment 

Need for change.—Sections 122 (b) (2) (B) (ii) and 483 (a) (1) (J) requir: 
that where there is a net income in 1949, an elective base-period loss under section 
433 (a) (1) (J) and a net loss in 1950 that the loss carry-overs to 1951 be reduced 
by the 1949 income both under section 122 (b) (2) (B) (ii) and section 48° 
(a) (1) (J). 

Recommendation.—Section 483 (a) (1) (J) should be amended to eliminat: 
this duplication in the adjustment of net operating losses because of income i: 
the year 1949. 

38. Abnormal deduction in base period 

Veed for change.—Section 483 (b) (9) Internal Revenue Code provides for the 
adjustment of income of base-period years by way of disallowance of abnorma 
deductions. The relief, which it appears this section was intended to afford, has 
been emasculated by the 5-percent rule of section 488 (b) (10) (B), which pro 
vides that no adjustment shall be made for an abnormal deduction of any Class 
unless the amount of such adjustment exceeds 5 percent of the average excess 
profits net income for all taxable years in the base period. A taxpayer may have 
a number of abnormal deductions, the adjustment for all of which would increas 
the average excess profits net income for the base-period.years. But unless each 
adjustment exceeds 5 percent, no adjustment is permitted. The corresponding 
relief provision of the prior excess profits tax law (sec. 711 (b) (1) (J) TRC 
did not have the 5-percent limitation. 

The relief is further emasculated by the requirement of section 488 (b) (10) 
(C) (i) that no adjustment for an abnormal deduction shall be made unless the 
taxpayer establishes that the increase in the deduction is not “a cause or a conse 
quence of an increase in gross income * * * or a decrease in the amount 
of some other deduction * * *.” It is almost impossible for taxpayers t 
establish that a particular deduction was not a cause of an increase in income 
or decrease in some other deduction. Section 711 (b) (1) (J) did not have the 
cause test. 

Recommendation.—Section 488 (hb) (10) (B) should be amended to eliminate 
the 5-percent rule. Section 483 (b) (10) (C) (i) should be amended to eliminate 
the cause test. 

89. Average base period net income—abnormalities during base period 

Need for change.—The base period income credit generally is based upon the 
income of the best 36 months out of the 4 vears, 1946-49. This result is accom 
plished by eliminating the poorest 12-month period. Provision is made in sec 
tion 442 Internal Revenue Code for adjusting the base-period income when cer 
tain abnormalities exist. However the adjustment is limited to the 36 months 
remaining after the poorest 12-month period is eliminated. Situations have de- 
veloped in which all or part of abnormality is in the poorest 12-month period 
A more equitable result would be obtained by adjusting the income for each 
month of the base period for abnormalities and then eliminating the resulting 
poorest 12-month period. 

Recommendation.—Section 442 Internal Revenue Code should be amended to 
provide that the income of each month of the entire base period should first be 
adjusted for abnormalities, and the resulting poorest 12 months eliminated. 


40. Average base-period net income—new corporations 


Need for change.—Section 435 (d). Internal Revenue Code, provides that if a 
corppration was not in existence during the entire base period then, in computing 
its average base-period net income, the excess-profits net income for any month 
of the base period that it was not in existence shall be taken as zero. Such a 
corporation, as a “new corporation,” may receive a greater credit under section 
445 through the use of a credit computed on industry averages. However, in 
many cases section 445 affords no relief. Equitably a new corporation should be 
permitted to compute its average base-period net income by using its actual net 
income for such months of the base period as it was in existence, plus a con- 
structive income for the months that it was not in existence. 





Re 
ame! 
tire 
strut 


Al. 
Ne 
pani 
rule: 
the | 
rece 
been 
Re 
shou 
pany 
exist 
comy 
peric 
je. € 
Ne 
Reve 
the f 
as a 
their 
Re 
to pr 
tax } 
of co 
peric 
43. J 
f 

Ne 
the | 
deere 
base 
addit 
not i 
redu 
Re 


reduc 
avers 
the « 
subel 
}o. F 

Ve 
form 
usset 
comp 
indus 
mine 


quirs 
etion 
luced 
n 433 


inate 
me it 


i pro 
Class 
XCESS 
r have 
*TeASE 
seach 
mding 
R.C 


(10) 
ss the 
Const 
mount 
ers 
ncome 
ve the 


ninate 
ninate 


on the 
aHccon 

in sec 
Pn cer 
nonthis 
ive de 
period 
r each 
sulting 


ided to 
first be 
cd. 


at if a 
aputing 
month 
Such a 
section 
‘ver, in 


ould be 


ual net 
a con 


REVENUE ACT OF 1951 2191 


Recommendation.—Section 435 (d) (1), Internal Revnue Code should be 
amended to provide that a corporation that was not in existence during the en- 
tire base period can compute for the period that it was not in existence con- 
structive earnings measured by one of the following: 

(a) The industry experience for the particular period ; 

(b) A credit of 12 percent of the average of its invested capital during 
the remainder of the base period ; 

(c) The earnings of the portion of the base period that the company was 
in existence converted to the prior portion on the basis of economic factors 
applicable either to the particular industry or the economy of the country 
asa whole. The method of such conversion can be stated in the code in order 
to minimize administrative difficulties. 

51. Average base-period net income, alternative based on growth 

Need for change.—Section 435 (e), Internal Revenue Code is limited to com- 
panies that were in business at the beginning of the base period and thereby 
rules out Many companies whose operations began early in 1946. As noted in 
the discussion in the prior item under section 485 (d), many new companies 
receive no benefit from the relief provisions and their excess profit credit has 
been impaired by the general average provisions. 

Recommendation.—In order to be reasonably applied, the growth provisions 
should be extended to such new companies through reconstructing the eom- 
pany’s operations for that portion of the base period for which it was not in 
existence in determining sales, wages, and net income. This would place such 
companies on a par with companies that were in existence throughout the base 
period under the growth provisions. 


}2. Capital addition in base period 


Need for chanye.—A capital addition is allowed in section 435 (f) Internal 
Revenue Code for retained earnings during the last two taxable periods preceding 
the first excess-profits tax year. Such last two taxable years of some companies, 
as a result of a change in fiscal year, may have been less than 24 months and 
their base-period capital addition is accordingly inadequate. 

Recommendation.—Section 435 (f) Internal Revenue Code should be amended 
to provide that where the last two taxable periods prior to the first excess-profits 
tax year cover a period of less than 24 months, the taxpayer may. for the purpose 
of computing the base-period capital addition, prorate the income of a sufficient 
period of the preceding 12 months to make up the full 24 months. 


13. Bxrcess-profits credit, based on income-effect of reduction in inadmissible 
assets upon net capital addition and reduction 

Need for change.—An increase in inadmissible assets during the last 2 years o1 
the base period reduces the base-period capital addition with a corresponding 
decrease in the excess-profits credit. On the other hand, a reduction after the 
base period in the inadmissible assets does not form part of the net capital 
additions under section 435 (g) Internal Revenue Code and, therefore, does 
not increase the excess-profits credit, except to the very limited extent that such 
reduction in inadmissible assets is subtracted from capital reductions. 

Recommendation.—A reduction in inadmissible assets after the base period 
should be part of the capital addition in computing the excess-profits credit. 


44. Net capital addition or reduction—Loans to members of a controlled group 


Need for change.—Section 435 (g)(7) requires a reduction under section 435 
(g) (4) (E) for the increase on any day during the taxable year in loans to mem- 
bers of a controlled group. It does not, however, provide that the increase on 
such day may be reduced by a subsequent decrease during the taxable year. 

Recommendation.—Section 485 (g)(7) should be amended to provide that the 
reduction under section 485 (g) (4) (E) shall be determined by the excess of the 
average amount of loans to members of a controlled group during the year over 
the corresponding amount at the beginning of the first taxable year under the 
subchapter. 


}). Relief provisions 

Veed for change.—Sections 443, 444, and 445 Internal Revenue Code embody 
formulas for the determination of relief through the use of a percentage of total 
assets determined by the Commissioner after a study of base-period returns of 
companies in the same industry. Experience has indicated that the use of the 
industry percentages required by the above sections, and as preliminarily deter- 
mined by the Commissioner, have developed the following inequities : 
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(a) The average of 4 years has been used. 


This includes loss years and years 
of poor results. 


Companies not using the industry figures may use the best 34 
months of the 48 months of the base period, and are not required to reduce eary- 
ings by losses, which are never figured below zero. 
average of the 3 best years of an industry as a whole is not comparable to the us 
by a company of its own three best years out of 4, since inevitably some con 
panies in an industry will do better in one year of the base period and other co 
panies will do better in a different year. 
figures would require, if it is feasible, an aggregation for all companies in ay 
industry, of the best 3 years for each company out of 4. 
least the poorest industry year should be eliminated in the application of industry 


Even the application of the 


A comparable line-up of industry 


In the alternative, «a: 


(b) The industry figures are based upon the tax returns as filed, with no 
adjustment for either changes resulting from Treasury Department examin: 
tions or elimination of inadmissible assets, both of which are given effect in th: 
ease of companies to whom the relief provisions are not applied. 
Department’s experience with corporations as a whole for the base period should 
be applied to the industry figures in order that they be more realistic in regard 
to the aforesaid items. 

(c) The industry classifications appear to be too limited in number and « 
not generally reflect the larger number of industries so as to afford appropriate 
application of these sections. 

(ad) The base-period capital addition is permitted only in the case of com 
panies with abnormalities during the base period qualifying under section 442 
Such additions are not permitted in the case of companies qualifying under the 
other relief sections, namely 443 through 446 of the code. 
companies receive equality of treatment, the base period capital addition should 
be applied, regardless of whether the tax is computed under the general average 
or under any of the sections 442 through 446. 


The Treasury 


In order that all 


Abnormalities in income in taxable period 

Need for change.—Section 456 (a) (2) (C) Internal Revenue Code lists as » 
separate class of abnormal income the income from the sale of patents, formulas 
or processes, but does not include as abnormal income the income from researe! 
or development of such items or of tangible property. 
income from research and development is completely subject to the excess 
profit tax, even though it may have resulted from research and development 
extending over a period of more than 12 months during periods other than the 
Under the prior excess-profits tax 
yas recognized as a class of abnormal income 
should be amended to include 
income from research and development, in the same manner as under sectio: 
(a) (2) (C) of the prior excess-proftits tax law. 


The result is that abnormal! 


excess-profits tax years. 
(C) IL. R. C.), sueh income 
Recommendation. 


STATEMENT OF AtR TRANSPORT ASSOCIATION OF AMERICA, WASHINGTON, D. ¢ 


The Air Transport Association of America, which represents virtually all of 
the certificated airlines operating under the American flag, urges the committee 
not to impose an additional gasoline tax on the airlines. 
airlines is not a commodity which, under tests prescribed by Secretary Snyder. 
The proposed increase not only would 


Gasoline used by the 


should be taxed at an increased rate. 
have a serious impact on the industry, but would discriminate among the ai: 
lines, falling particularly heavily on the smaller airlines. 

In the hearings before the Ways and Means Committee, Secretary Snyde 
made two tax proposals which directly affect the airlines. 
the corporate income tax be raised by 8 percentage points, and that the present 
114-cent gasoline tax be increased to 3 cents per gallon. 

R. 4473, as passed by the House, would increase corporation income taxes 
by 5 percentage points and, due to changes made in the excess profits tax, would 
preduce approximately as much income tax revenue from corporations as recom 
We do not raise any question with respect to the 
proposed increases in income taxes on corporations since they will apply 
They will not he levied so directly and specifically agains! 
the airlines as is the proposed increase in the gasoline tax. 

H. R. 4473 would increase the ¢ 


He suggested that 


mended by the President. 


business generally. 


isoline tax from 1\% cents to 2 cents per gallon 
In his testimony before this committee, the Secretary pointed out that the net 
is about $7 billion, or roughly $3 billion less than the goa! 

The Secretary urged that this gap be closed, and that ap- 


yield of H. R. 44 
set by the President. 
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proximately $2 billion extra revenue be obtained by further increases in “selected 
excise taxes,” including an increase in the gasoline tax from 1% to 8 cents, 
as originally proposed to the House committee. 

We are greatly concerned with the Secretary’s proposal to double the tax on 
vasoline. The air transport industry operates on gasoline. It is the heart of our 
business. It is our basic raw material, as is coal to the steel mills. The domestic 
airlines will use an estimated 425,000,000 gallons of aviation gasoline during 
1951. Consequently, they would be hit particularly hard by such an increase 
in this tax. 

There are three principal reasons why the Congress should not increase the tax 
on gasoline used by the airlines. 


!, Gasoline used by the airlines is not a commodity which, under tests prescribed 
by Secretary Snyder, should be tared at an increased rate. 

In his statement before the Ways and Means Committee, the Secretary 
pointed out that additional revenue was to be raised from excise taxes ‘on those 
consumer goods which are less essential or which use materials that will be in 
short supply.’ The gasoline used by the alrlines clearly does not fall in either 
of those categories. 

There can be no question but that continued operation and rapid expansion 
of the airlines is a prime essential. The Nation’s economy has become more 
and more reliant upon the speed and services of air transportation. More- 
over, the increasing tempo of our production machine is going to require rapid 
expansion of the airline industry. An even further expansion is required by 
the fact that military plans for airlift requirements generally are hinged upon 
the use of a high percentage of the commercial airlines’ fleet. In a speech in 
the fall of 1950, the Secretary of the Air Force, in speaking of the requirements 
for air transport in times of emergency, stated in part: “When we * * * take 
into consideration * * * not only the military planes available but a practicable 
percentage of the civilian airlines which might be taken over in the event of 
war, we find a very substantial deficit.” Thus, for both business and military uses 
the airlines must expand, and the use of gasoline is essential to that expansion. 

Nor does the Secretary’s reference to materials which are in short supply 
apply to the gasoline used by the airlines. Presumably he had in mind that a 
tax imposed on such materials would discourage their purchase and use. But, 
as stated, it is quite clear that the public interest does not require a reduction 
in the use of gasoline by the airlines—it requires just the opposite. 

2, The proposed increase would have a serious impact on the industry. 

If the proposed increase is adopted, our conservative estimate is that the 
industry would pay to the Federal Government in the neighborhood of $13 
million a year in gasoline taxes alone, based on 1951 figures. An item of $13 
million does not create much of an impression any more, but this amount of 
money is a very heavy burden to the air transport industry. The total amount 

f gasoline taxes which the airlines would pay to the Federal Government under 
he Treasury Department’s proposal would mount to more than their total net 
profits in 1949, and about 50 percent of those for 1950 and 1951. 

There is attached to my statement a table which shows, for each domestic 
airline, the percentage which the proposed additional gasoline tax it would have 
to pay, bears to its net operating income, before income taxes. 

A review of that table reveals that of the 32 airlines listed, 7 operated at a 
loss in 1950. That even for the airlines with the largest net operating income, 
the increase in gasoline taxes alone would constitute 5.2 percent of that income. 
In one case the increase in tax would be more than seven times the net operating 
income, Generally, for airlines with comparatively small net operating income, 
the new tax would virtually wipe out anticipated small profits. 

The total tax increase would be 9.3 percent of the total net operating income 
of the domestic airlines. Thus, the airlines would be subject not only to the 
proposed additional income taxes, but also to an additional similar burden 
which is even higher. 

Even if it were possible for the airlines to require the air traveler to absorb 
every bit of the additional gasoline tax—and we do not think it is—it seems 
unfair and inequitable to impose an additional burden of taxation upon him. 
He is already paying very substantial taxes for the privilege of riding on an 
airplane. In the year 1949 the air traveler paid $46,700,000 in transportation 
taxes. In 1950 he paid $53,200,000, and it is estimated that in 1951, his tax bill 


Will be increased to $66,500,000, It seems to us that the air traveler is paying 
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enough. Apparently the Secretary thought so, too, since he proposed no increas: 
in the transportation tax rate. 

Most Federal taxes, unlike the gasoline tax, are expressed as percentages 
of the tax base. While a tax of 3 cents per gallon, at first blush, sounds rather 
innocuous, the full burden of the tax can be appreciated when it is expressed 
as a percentage of the price of the article taxed. The airlines buy their gasoline 
at prices in the neighborhood of 17 to 19 cents per gallon. A 3-cent tax on a 
gallon of gasoline purchased at 17 cents amounts to a tax of approximately 1s 
percent. That is a “luxury tax rate,’ as witnessed by the fact that the excises 
on jewelry, furs, cosmetics, and cabaret checks are only 20 percent. But gasolin 
is no “luxury” to the airlines—it is their lifeblood. 


3. The tax would discriminate among airlines 

An even greater objection to the proposed gasoline-tax increase is the fact that 
the heavy burden which it would impose is not, and cannot, be spread evenly 
over the industry. It is the small airline that is particularly hurt. As a matter 
of fact, the smaller and weaker the airline, the more heavy the burden of the tay 

Some airlines have a high percentage of long-haul traffic between major traffic 
centers; others, particularly the feeder lines, serve primarily the smaller cities 
where the traffic volume is very small. For this reason, the percentage of seats 
occupied on the airplanes of the various companies will vary from 70 percent 
down to as low as 25 percent. 

The gasoline tax, which is an arbitrary figure assessed against the purchase 
of each gallon of gasoline, bears no relationship to the ability of the particular 
airline to pay the tax. No consideration is given to the earning capacity of the 
airline, the traflic-producing potentialities of its route, or to the passengers or 
other cargo that it carries. Most of the smaller airlines operate DC-3's, which 
consume about 100 gallons of gasoline an hour. On the basis of the proposed 
tax, they would have to pay $38 tax for each hour a DC-3 is operated. They 
would have to pay this same $3 even though they were actually carrying only 
six or seven passengers in the airplane. ‘These smaller airlines, who fill only 
25 to 35 pereent of their seats, have no way of mitigating the discriminatory 
effects of the tax except by applying to the Government for subsidy, and it is 
clearly unsound policy to impose a tax upon an airline and promptly increase 
Government subsidy payments in amounts sufficient to offset the tax. 

For all of the reasons we have stated, we hope that the committee will not 
impose any additional gasoline tax on the airlines. We do not believe that such 
a tax increase is necessary in order to insure that air transportation makes its 
proper contribution to the additional revenues required. The 15-percent trans 
portation tax, for instance, which is collected for the Government by the airlines, 
will increase from $53,200,000 in 1950 to about $66,500,000 in 1951, thus providing 
additional revenue of $13.5 million. This increase is twice the amount which 
would be collected by a 14%4-cent increase in the gasoline tax. 


Relationship of proposed increase in gas tax of 1% cents to net operating incon, 
before tares, of carriers in 1950 


Percent tax Percent tar 
. ; Netoperat-| increase to . . Netoperat-| increase to 
Company ing income net operating Company ing income ‘net operatir 
income income 
Thousands Thousands 
American $22, 919 5.2 All American Loss 
Braniff 2, 105 8.6 Bonanza Loss 
Capital 2. 237 15.5 Central Loss 
Colonial Loss Empire 24 54.2 
Continental 384 17.9 Frontier Loss 
Chicago & Southern 704 13.7 Lake Central 26 19 
Delta 2, 151 10.6 Mid-West 34 8 
Eastern 9, 591 9.5 Piedmont 274 13.5 
Inland is] 6.7 «| Pioneer 228 16.2 
Mid-Continent 6s] 11.6 Robinson Loss 
National : 2, 470 7.6 Southern 117 16.3 
Northeast 121 45.9 || Southwest 261 W 
Northwest 59 (4) Trans-Texas 142 21 
Trans-W orld Airlines 6, 687 12.8 West Coast Os 13.4 
United : 14, 218 7.3 Wiggins Loss 
Western 1, 187 9.6 || Wisconsin Central . 164 7 


- ae i 


1 Proposed increase in gas tax would be $443,415, or more than 7 times the net operating income. 
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MEMORANDUM OF R. E. DU MONT, ASSISTANT TREASURER OF THE 
NEW YORK CITY 


DUKE ENDOW MENT, 


In connection with the proposed tax withholding at source from dividends and 
interest, consultations have been held with religious, charitable, and educational 
organizations and pension-fund organization, seven banking institutions in eon- 
nection with their corporate divisions, trust divisions, pension divisions, and 
banking divisions, also with a number of the larger religious denominations, and 
all expressed hope that this proposed withholding will not be adopted and will not 
become part of our tax law. 

Some certain reasons why this withholding will adversely affect tax-exempt 
entities are as follows: 

1. Millions of dollars will be constantly frozen in the hands of the Treasury 
Department. 

2. Income will be diminished due to loss of income on funds frozen with the 
Treasury Department. 

8. Application of funds to the specific purposes for which they have been 
dedicated will be retarded. This will have a chain effect upon beneficiaries who 
rely upon current distributions to meet current operations. 

#. Actuarial basis of pension trusts will be seriously disturbed. (Payments 
made into pension funds are partially based upon prompt investment of income.) 

5. When dividends are paid other than in cash (taxable stock dividends), tax- 
exempt entities will be required to furnish the paying corporation with an 
amount equal to 20 percent of the market value of the stock dividends. 

6. Additional expenses will be incurred in maintaining necessary records and 
in requisitioning refunds. 

Some complications which will present themselves if this withholding proposed 
becomes effective are as follows: 

1. Many of the tax-exempt entities hold securities registered in the name of 
registered nominee corporations, and the paying entity does not know who the 
actual owners are and, therefore, could not furnish the Treasury Department with 
this information. This would complicate exemption at source should that method 
be considered. This would also be true in connection with stock purchased or 
sold but not actually transferred on the books of a corporation before the pay- 
ment date of record. These situations would also complicate the checking of 
refunds unless the books of the tax-exempt entities are relied upon for checking 
purposes. 

2. Bonds held by pension funds are to a large extent held in coupon form, 
and the complications mentioned under item 1, above, will also prevail in con 
nection With coupon bonds, 

3. When bonds are traded in between interest dates, the seller will receive 
from the buyer accrued interest to date of sales, but the buyer will have to retain 
20 percent of the accrued interest to cover part of the tax which will be withheld 
at source on the next regular interest payment date. This may have some effect 
ipon the market, because the buyer will have temporary use of the tax put up 
in advance by the seller. 

4. Many securities are originally issued on a true discount basis and, there- 
fore, carry no fixed interest rates, which presents the problem of determining the 
income on which the tax should be withheld. 

5. Auditing of refunds will be a considerable problem to the Treasury Depart- 
ment. It will be a very sizable task and a costly one in dollars and in time 
both to the Government and the tax-exempt entities. Records of all tax-exempt 
entities will at all times have to be available for examination by the Treasury 
Department. This is presently necessary concerning organizations exempt under 
section 101 (6), Internal Revenue Code, which have to file form 990 annually, but 
this has not been the case concerning tax-exempt entities organized solely for 
religious or educational purposes. 

6. Accounting records of tax-exempt entities usually reflect the amortized 
earned-interest income (often on an accrued basis). Therefore, in order for the 
Treasury Department to determine the amount of interest received on which the 
20-percent tax has been withheld, the earned income as shown by the books will 
have to be converted back into cash-interest income. 

Being mindful of the adverse effect this withholding would have upon tax- 
exempt entities and readily vizualizing the many difficulties which might be 
encountered in obtaining a refund, a refund procedure was developed which, if 
adopted, would enable refunds of tax withheld to be obtained currently and at 
the same time provide the Treasury Department with a considerable amount of 
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certified evidence to support the accuracy of the refund. This method might ¢v 
a long way in relieving the Treasury Department of the vast amount of checking 
which will be necessary, such as delving into voluminous records or obtaining 
vast amount of information at source. (As stated heretofore, it is just abou 
impossible to obtain complete information at source.) ‘The refund procedure 
has been worked out in cooperation with five large New York City banks and two 
suburban banks, and meets with their approval, and it could be put into oper 
tion without much disturbance to the bookkeeping methods presently employed 
by the banks. 

The procedure outlined below would relieve tax-exempt entities of some of 
the burden this proposed tax withholding at svurce would impose and provid 
all such entities with a means of obtaining a tax refund each month. The Way, 
and Means Committee of the House of Representatives, recognizing that refunds 
should be made to tax-exempt entities as quickly as possible, has proposed that 
such entities able to do so be permitted each month to offset, against funds hel 
by them representing taxes withheld from wages for social security, etc., the ta 
withheld at source from dividends and interest. There are many tax-exem))' 
entities which will not be able to obtain a tax refund in this manner; howeve) 
if the procedure suggested below is permitted, all tax-exempt entities would 
receive like consideration. 


SUGGESTED PROCEDURE 


1. The tax-exempt entity would file with its depositary or depositaries a cert 
fication, verified by the Treasury Department, of its tax-exempt status. An 
acceptable form would be prescribed by the Treasury Department. 

2. A dividend payment or interest-payment order would be filed with corpora 
tions or their paying agents for all stocks and bonds registered in the name of 
the tax-exempt entity, so that all dividends and interest on such investments 
would be received through a depositary. All income on stocks and bonds owned 
by such an entity, but registered in the name of a nominee, ete., would be co! 
lected through the depositary, as would all interest on bonds held in coupon or 
bearer form. This procedure is suggested as a means of proof of receipt of 
income. 

3. The depositaries, upon receipt of dividends and interest, representing 80 
percent of the amount due, would credit the proper account of the tax-exempt 
entity. Depositaries would be looked to for the correctness only of the dividends 
and interest on stocks and bonds held by them in custody. The correctness of al! 
other income would be determined by the tax-exempt entity, with all necessary 
adjustments made through the proper account with its depositary. 

4. Each month, the tax-exempt entity would file with its depositary a certifi 
eation (in duplicate), in such detail and form as prescribed by the Treasury 
Department, of the income its depositary has received and credited to its account 
during the month. This detailed certification would set forth the income due, 
the refundable tax withheld, and the net amount received, and would be checked 
by the depositary against its control records. 

5, Attached to the certification statement submitted by the tax-exempt entity 
to the depositary would be a draft on the Federal Reserve bank by the tax 
exempt entity payable to the depositary for the account of such entity in th: 
amount of the tax refundable. This draft would be in a form prescribed by th 
Treasury Department and would contain the endorsement and guaranty of the 
depositary similar to the following, or in a form to be prescribed by the Treasury 
Department: 

“By endorsement of this draft, the depositary bank guarantees— 

“1. That the drawer has filed with the depositary bank a Treasury certificate 
evidencing its tax-exempt status. : 

“2. That the draft has been signed by a duly authorized officer of the drawer. 

“3. That the proceeds have been credited to the drawer’s account. 

“4. That the amount of the draft does not exceed 25 percent of the total 
interest and divided payments credited to the drawer’s account in the depositary 
bank during the preceding calendar month.” 

The draft would be presented by the depositary to the Federal Reserve bank 
accompanied by the duplicate copy of the tax-exempt entity’s certification. If 
the Treasury Department would honor these drafts, it will result in the tax- 
exempt entities obtaining each month a refund of the tax withheld at source 
during previous month. 
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A form of draft which might be considered is as follows: 
WITHHELD-TAX REFUND DRAFT 
NeW YORK as .-19 1-120 
210 
Pay to the order of : ae . $ pia 
For account of__ ; alee ee ; 
ae, a ele a aes ; heal Dollars 
To: Federal Reserve Bank of New York, 
Fiscal Agent for 
Treasurer of the United States 
(Anthorized signature) 

Concerning interest on bonds, notes, etc., traded in between interest dates, 
the certification will always agree with the depositary’s control if tax is with- 
held only on regular interest-payment dates. If tax withholding on accrued 
interest is taken into account by bnyer and seller on between-interest-date 
transactions, there will be certain instances where tax refunds requested in the 
certifications will be less than 25 percent of amount shows by the depositary’s 
control as collected. For example: 

(a) Where a tax-exempt entity buys a bond, etc., between interest dates and 
holds the security at the next regular interest date, the refund requested would 
be based on the period such entity held the security. 

(b) Where a tax-exempt entity sells a bond, etc., between interest dates, pro- 
viding such entity held the security on the previous regular interest payment 
date, the tax refund requested will be 25 percent of the amount the depositary 
would show as collected, but if the security was not held on the previous regular 
interest payment date the refund requested would be based on the period the 
tux-exempt entity held security 

(c) It is recognized that where a tax-exempt entity sells bonds, notes, ete., 
between interest dates with adjustiieits made for tax withholdings, should 
such entity include in its certification for the month in which the sale took place 
a request for refund, such refund might be in advance of the month when the 
Treasury Department will collect the tax at source. In such instances, these 
items could be included in the certification for the month in which the regular 
interest date occurs. 

(d) Regarding tax withholding on true discount notes, bills, ete., the method 
us to how the Government will want this income treated for tax withholding will 
first have to be determined and. based upon that determination, such amounts 
could be satisfactorily worked into the certification. 


SUGGESTED PROCEDURE FOR THE SMALLER TAX-EXEMPT ENTITIES 


The tax-exempt entity would deposit dividend payments, interest payments, 
ete., from which a 20-percent tax has been withheld in its local bank and 
simultaneously hand said bank a draft drawn on the Federal Reserve bank as 
fiscal agent for the Treasury of the United States in the amount of the tax with- 
held at source from these specific dividend and interest payments, ete. This 
draft would contain endorsements similar to the following: 

(a) “By endorsement of this draft the drawer certifies 

“1. That it holds a good and valid ruling from the Treasury Department 
evidencing its tax-exempt status. 

“2. That the proceeds have been credited to the account of the drawer. 

“3. That the amount of the draft does not exceed 25 percent of the total 
interest and dividends, etc.. from which tax has been withheld at source, 
which has been credited to the drawer’s account simultaneously with this 
draft.” 

(b) “By endorsement of this draft the bank certifies 

“1. That the amount of interest, dividends, ete., noted above have been 
credited to the account of the drawer.” 

Discussions with the various tax-exempt entities indicates that use of this 
refund procedure would be a method preferable to the proposal contained in 
H. R. 4473 whereby entities able te do so could offset the tax withheld from 
dividends and interest against the tax withheld from wages, ete., and funds held 
for social-security payments. 

It seems inconceivable that the Treasury Department would think along lines 
of paying out millions of dollars in refunds without first having something in 
hand to substantiate same. Therefore, it is seriously doubted that the final 
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decision of the Treasury Department will be to make refunds solely on the basis 
of requisitions. Unless a method is adopted similar to the refund procedure, 
there will be, of necessity, a long delay in the payment of refunds due to the 
time required to enable the Treasury Department to ascertain that refunds re- 
quested are properly refundable. 
R. E. DuMont. 
30 ROCKEFELLER PLAZA, NEW YorkK CIry. 


Senator Byrp. The committee will recess until 10 o'clock tomorrow 
morning. 

(Whereupon, at 12:35 p. m., the committee recessed to reconvene at 
10 a.m. Thursday, August 2, 1951.) 
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THURSDAY, AUGUST 2, 1951 


Untrep Sratres SENATE, 
COMMITTEE ON FINANCE. 
Washington, dD. {. 

The committee met, pursuant to recess, at 10 a. m., in room 312 
Senate Office Building, Senator Harry F. Byrd, presiding. 

Present: Senator Byrd (presiding), Johnson (Colorado), Hoey, 
Kerr, Frear, Millikin, Martin, and Williams. 

Also present: Elizabeth B. Springer, chief clerk, and Colin F. 
Stam, chief of Staff, Joint Committee on Internal Revenue Taxation. 

Senator Byrp. The committee will be in order. 

Congressman Morano. You may be seated, Congressman. 


STATEMENT OF HON. ALBERT P. MORANO, A MEMBER OF THE 
HOUSE OF REPRESENTATIVES FROM THE FOURTH CONGRES- 
SIONAL DISTRICT OF THE STATE OF CONNECTICUT 


Mr. Morano. Mr. Chairman, first of all, I wish to express my 
gratitude to the Senate Finance Committee for giving me the oppor- 
tunity to appear here in behalf of a very important industry in my 
district. This industry is the electric shaver manufacturing indus- 
try, and it employs between 2,000 and 2,200 men and women, some 
of whom are members of labor organizations, and other white-col- 
lared workers. 

The revenue act as passed by the House, includes an excise tax on 
the manufacture of electric razors in the classification of electric ap- 
pliances. 

On May 14, 1951, the House Ways and Means Committee voted to 
include electric shavers as taxable electrical appliances. I was dis- 
turbed by that vote for the reason that I believe it was discriminatory 
in that it did not include other appliances of a nonelectric nature such 
as safety and straight razors. 

So 1 approached several members of the House Ways and Means 
Committee, and pointed out that fact tothem. As a result of that, on 
May 24, 1951, the House Ways and Means Committee again voted 
on the question of taxing razors, and voted to include safety razors 
and other types of shaving equipment as taxable. 

On June 14, 1951, the question was again raised in the committee, 
as a result of the committee’s having voted to include all razors, and 
some influence unknown to me brought about the reconsideration of 
the entire matter. 

The House Ways and Means Committee on June 14 began to vote 
on the matter again. 
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Having reached one section of the bill which had this language iy 
it, they voted to rescind the action they had taken on May 24, , thereb ry 
clmmaning safety razors and other shaving equipment from taxation, 
I understand that before they could re: ach the question of electric 
razors, a dispute and a wrangle broke out and nothing was done 
about eliminating that discriminatory feature from the tax bill. 

As a result it came to the floor of the House of Representatives with 
a provision that would tax the electric shavers. As you gentlemen 
know, under the rules of the House, as this bill was reported, the rule 
precluded the offering of an amendment to correct this discriminatory 
feature ; consequently, I was unable to do anything more about it, 
except to follow the only recourse and come before. your committee 
and ask for relief. 

It is my contention that the imposition of an excise-tax on electric 
razors, sometimes called electric shavers, is discriminatory and will 
create an unfair competitive position and situation in the razor in- 
dustry in favor of safety razors and the straight razor segment of 
that industry. 

This is not the first time that this matter has come before the Con- 
gress. In 1941, a similar recommendation was made by the Treasury 
Department with respect to excise taxes in the 1941 Revenue Act on 
electrical appliances. 

An excise-tax on electric razors was included in the bill reported 
by the House Way and Means Committee, passed by the House and 
was amended in the Senate to exclude electric razors; went to confer- 
ence and on the conference report the House receded. 

Consequently, electric razors were not subject to the imposition of 
excise taxes in World War II. In order not to discriminate and 
not to create an unfair competitive situation, logic would impel the 
inclusion of all razors or none. 

For example, in the 1941 Revenue Act, the Treasury Department 
recommended an excise-tax of 10 percent upon the manufacture and 
sale of electric appliances. I quote from the Senate report of this 
committee No. 673: 

The House bill imposes a tax of 10 percent upon the manufacture and sale of 
electric appliances. It was pointed out that the exclusion of gas and oil water 
heaters and cooking appliances, created an unfair competitive situation. Con- 
sequently, these gas and oil appliances are included in the tax category and are 
taxed at the 10-percent rate. 

Electric gas and oil appliances were included in the bill as enacted. 

I just want to refer you to a statement from Assistant Secretary 
John L. Sullivan, who spoke to the committee in regard to the pro- 
posed new excise-tax, in a prepared statement appearing on page 50) 
wherein he said: 


In the field of excise taxation it is proposed that a number of new taxes be 
imposed and the rates of some existing taxes be increased. 


This is the important thing he said—he said: 

We have endeavored to avoid excise taxes which would fall on the basic 
necessities of life 
and certainly a shave is a basic necessity of life. 

Senator Frear. Electric shaver / é 

Mr. Morano. Electric shaver, and I will point out why I believe it 
to be so. There are blind veterans and older people who cannot shave 
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with a straight razor or a safety razor and necessarily must use the 
more effective and safer electric razor. 

Senator Frear. What percentage of the blind and old use electric 
razors now ¢ 

Mr. Morano. Well, I am not sure I have that figure, but if I do 
find it, I will put it in the record. 

Senator Frear. All right. 

Senator Mitiikin. Let me ask you this. Do you think that shaving 
itself is a basic necessity? ([Laughter.1 

Mr. Morano. I think that in this modern civilization, shaving might 
be considered a basic necessity. 

Senator WittiaMs. At least it is not a luxury, is it? 

Mr. Morano. It is not a luxury, no: certainly not. Now there was 
a colloquy between ag cera itive Woodruff and John Sullivan. I 
will not go into it in detail, but I just want to read Sullivan’s reply 
to a question directed to him by Mr. Woodruff, “As long as the other 
fellow in the same line of business is paying the same tax, I believe 
it isso,” applying to equity and so on. 

A formal statement by Colin Stam, the chief of staff of the Joint 
Committee on Internal Revenue Taxation, before the House Ways 
and Means Committee made six points as a fundamental test to be 
considered in the sound manufacturers’ tax. I will not read Bp six 
of them, but I will read one of them. It said, and this is No. 4, “The 
tax must be imposed uniformly and without discrimination.” 

This is explained by saying that it was the desire of each member 
of a competitive group that he pay taxes upon substantially the same 
base as his competitor. 

Now, certainly I represent a district: I have the great honor to 
represent a district in the great State of Connecticut, that manufac- 
tures about 85 percent of all the electric shavers that are made in the 
world. 

In addition to its being incumbent upon me to appear before this 
committee in an attempt to adequately represent my district, I think 
that the principle involved here is important. 

The distinguished Senator from Virginia made a very profound 
observation yesterday in which he was quoted as having said that we 
are scraping the bottom of the barrel so far as present taxation meth- 
ods are concerned—in other words, orthodox methods of taxation. 

[ think that this provision in the House bill is basically an unorth- 
odox method of taxation, because it would tend to destroy competition, 
and in the question of my district, it would unstabilize employment 
very much in an important segment of the industry in my district, 
and harm the economy of my district, including the peace and tran- 
quility and prosperity of many laboring people. 

Furthermore, I want to say to you gentlemen that electric shavers 
are used by women. [ am sure that you will agree with me that we 
Members of the Congress do not wish to further incur the wrath of 
women, 

The legislation in the House, as passed in the House, provides that 
hair dryers should be taxed. I think you are going a little bit too 
far if you. tax the hair dryers and then tax their electric shavers. 
(Laughter) 

To get down to the revenue involved in this provision, it is estimated 
that a 10 percent tax imposed on the manufacturer of razors and razor 
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blades in the whole razor industry would result in the collection of 
$6 million in taxes as compared to only $2 million if you just tax the 
electric shaver. 

The consequence of this discrimination in the razor industry is 
apparent, both as to competition and as to tax revenue. 

Excise taxes paid by the electric razor segment of the razor industry 
upon a commodity which is recognized to be not a luxury item an\ 
more than is a safety razor or a straight razor, should be taxed upon 
the same base as its competitor manufacturing safety razors or straig|it 

razors, otherwise the tax is not imposed uniformly and without. dis 
crimination, which is what Colin Stam’s statement—what the House 
Ways and Means Committee said. 

Here is the practical matter which I respectfully urge you Senators 
to consider. If this language is not changed in the ‘bill there a no 
disagreement in the language when it goes to conference, and i 
goes to conference, there is no basis for a discussion of a or 
not it is fair and without discrimination and there is no basis for 
the Senators to determine what the House’s reasoning is in imposing 
this kind of a tax. 

Senator Mituikriy. How much revenue do they expect to get out of 
it! 

Mr. Morano. It is $2 million. 

I urge you that there are two ways of getting it into conference; one, 
to strike out the language, or, two, to strike out the language and 
include all razors so that there is a difference between the Houses and 
a discussion is permitted. 

That closes my statement. I respectfully urge, in view of the small 
amount of revenue to be raised and the most important principle in 
volved, that we not forsake or leave the principle of fairness and 
justness—open the door to a creeping-in of violations of that principle. 
We should not do that, in my opinion. 

With that, Mr. Chairman, I conclude my statement. 

Senator Byrp. Thank you very much. 

Mr. Morano. If I may make a brief statement, I am a great opera 
lover, and I understand that the Metropolitan Opera people are here, 
and I would respectfully urge that the tax-exemption language that 
was inserted in the House bill be retained in the interest of culture 
and happiness to so many people of the United States. 

Thank you very much. 

There will be inserted in the record a letter from Senator William 
Benton, a letter from Francis J. McNamara, general counsel of the 
Remington Rand Co., and a proposal to amend section 127 of the code. 
relating to foreign-war losses submitted by the Gillette Safety Razor 
Co. 

(The letters referred to follow :) 

UNITED SATES SENATE, 
Washington, D. C., August 2, 1951 
Hon. WALTER F. GEORGE, 


Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

Drar SENATOR GEORGE: It is my understanding that your committee is cor 
sidering a luxury tax upon electric razors. This is contained, I understand, in 
the House tax bill. 

It has come to my attention that originally in this House bill all types of 
safety shaving devices were taxed, but that the tax on all but electric razors wis 
removed by the House. 
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I have been told that you had the same problem a few years ago and at that 
time the committee removed the tax also upon electric razors. I hope that your 
committee will be able to do something about this discriminatory tax as it stands 
in the House bill so that all razors are either taxed equally or not taxed at all. 

You may be interested to know that 85 percent of all the electrie razors in 
the United States are made in my State of Connecticut. Thank you very much 

ustry for any consideration you are able to give this matter. 

‘ Very sincerely yours, 
1 any 
upon 


algiit 


t dis REMINGTON RAND, INC. 
Louse New York, N. Y., August 1, 1951. 
Hon. WALTER F. GEorGE, 

United States Senate, Washington, D. C. 


WILLIAM BENTON, 
United States Senate. 


Atvors 
mn My Drak SENATOR: Enclosed is a copy of a letter which I have today sent to 
Elizabeth B. Springer, chief clerk of the United States Senate Finance Com- 
: mittee. 
er or I am advised that the hearing will be held on August 2 with respect to the 
is for phase of the Revenue Act which imposes a 10-percent manufacturers’ excise tax 
on “electrical appliances,” including electric razors 

I ask that you give your usual careful consideration to the position taken by 
this company with respect thereto. 
out of Respectfully, 


OS1TNYE 


FRANCIS J. MCNAMARA, 
General Counsel. 


>; one, ; Aveust 1, 1951. 
e and SENATE FINANCE COMMITTEE, 
United States Senate, Washington, D. C. 


Ps and (Attention Elizabeth B. Springer, chief clerk.) 


GENTLEMEN : The revenue act as passed by the House includes an excise tax on 
the manufacture of electric razors in the classification of electric appliances. 
dle 11) The chronology of the action of the House Ways and Means Committee was 
ss and as follows: 

May 14, 1951, voted to include electric shavers as taxable electric appliances. 

May 24, 1951, voted to include safety razors and other types of shaving equip- 
went as taxable. 

June 14, 1951, action of May 24, 1951, rescinded. The revenue act as it passed 
the House provided for an excise tax of 10 percent on electric appliances includ 
ing electric shavers. 

It is my contention that the imposition of an excise tax upon electric razors 
(sometimes called electric Shavers) is discriminatory and will create an unfair 
re that competitive situation in the razor industry in favor of the safety and straight 
ulture razor segment thereof, 

A survey by American Legion magazine reflected 
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Remington Rand, Inec., as you will observe from the above survey, Will be 
affected by the imposition of a 10-percent excise tax as included in the bill as it 
passed the House, and together with other manufacturers of electric razors, 
will be the subject of discrimination through the exclusion of other makes of 
razors, creating an unfair competitive situation. 

A similar recommendation was made by the Treasury Department with respect 
to excise taxes in the 1941 Revenue Act, on electric appliances. An excise tax 
on electric razors was included in the bill reported by the House Ways and 
Means Committee; passed the House; was amended in the Senate to exclude 
electric razors; went to conference, and on the conference report the House 
receded. Consequently, electric razors were not subject to the imposition of 
excise taxes in World War II. 

In order not to discriminate, and not to create an unfair competitive situation, 
logic would impel the inclusion of all razors, or none. For example in the 1941 
Revenue Act, the Treasury Department recommended an excise tax of 10 percent 
upon the manufacturers’ sale of electric appliances. I quote from the Senate 
Report No. 678: 

“The House bill imposes a tax of 10 percent upon the manufacturers’ sale of 
electric appliances. It was pointed out that the exclusion of gas and oil water 
heaters and cooking appliances created an unfair competitive situation. Con 
sequently these gas and oil appliances are included in the taxable category and 
are taxed at the 10-percent rate.” 

“Blectric, gas, and oil appliances” were included in the bill as enacted. 

Relevant portions of the legislative history of the 1941 Revenue Act follow: 

(a) The Treasury opened the hearings before the House Ways and Means 
Committee (77th Cong., Ist sess., revised vol. 1). After Secretary Morgenthau 
testified, Assistant Secretary John L. Sullivan spoke to the committee in regard 
to the proposed new excise taxes in a prepared statement appearing at page 50, 
he said (inter alia) : 

“In the field of excise taxation it is proposed that a number of new taxes be 
imposed and the rates of some existing taxes be increased, We have endeavored 
to avoid excises which would fall on the basic necessities of life and excises 
which, while productive, would constitute an increase in the cost of doing busi 
ness and thus would be passed on to the Government and to the public in general 
price increases. We have, however, selected certain luxury articles which, 
though widely used, are not necessities. It is suggested that in the light of 
our over-all revenue requirements the users of these articles may now be asked 
to pay additional taxes. The list of these excises is limited by the difficulty of 
finding commodities consumed in suflicient quantities to bring in revenue com 
mensurate with the expense of administration. Undoubtedly the committee 
will want to consider the possibility of adding other commodities to the list.” 
{Emphasis supplied. ] 

After this formal statement Representative Woodruff questioned Sullivan 
on the matter of corporate taxes. The principle involved, is in my opinion, worth 
mention in relation to certain statements herein following by Colin F. Stam, 
Chief of Staff, Joint Committee on Internal Revenue Taxation, at page 72: 

“Mr. Wooprurr. Well, now, Mr. Sullivan, referring to the corporation taxes; 
competition in this country is rather keen, is it not, between different businesses 
of like kind? 

“Mr. SULLIVAN. Yes, sir; I think that it should be. 

“Mr. WoopruFr. And when taxes are placed on corporations, that does not in 
any degree, does it, change the competitive-business conditions as between the 
different competitive organizations, if the law is applied to all alike? 

“Mr. SuLLIvVAN. There might be some situation in which it did, but I cannot 
think of them. I would say generally the answer is “No.” 

“Mr. WoopruFr. That is my opinion, and as a matter of fact, it is not a matter 
of some indifference, not complete indifference but some indifference, to corpora- 
tions as to how high the tax placed on them is, so long as they know exactly what 
that tax is? 

“Mr. SULLIVAN. As long as the other fellow in the same line of business is paying 
the same tax, I believe that that is so.” [Emphasis suppied.] 

(b) Formal statement of Colin F. Stam, Chief of Staff of the Joint Committee 
on Internal Revenue Taxation, before the Ways and Means Committee pages 
82 and 87: 

“The Committee on Ways and Means set up, as six fundamental tests of a 
sound manufacturer's tax, the following (Rept. No. 708, 72d Cong., 1st sess.) : 

“(1) The rate should be low, so that undue burdens will not be imposed. 
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“(2) Certainty, both as to liability and amount, must be attainable in advance 
of sale. 

“(3) Pyramiding must be prevented. 

“(4) The tax must be imposed uniformly and without discrimination. 

“(a) This is explained: ‘It was desired that each member of a competitive 
group pay tax upon substantially the same base as his competitors.’ 

“(5) Provisions must be made for the least administrative difficulty (such 
as classifications arising in connection with exemptions). 

“(6) Adequate authority must be granted to assure a sound, smoothly function- 
ing, and flexible administration.” 

In considering the House bill, I ask that you give due weight to the factors 
presented in the enclosed statement of Mr. H. C. Landsiedel, manager of the 
Shaver division of Remington Rand, Inc., which employs approximately 1,200 
persons in the manufacture of electric shavers, which are now sold at retail 
in almost every city and town in the United States. 

I invite your attention specifically to Mr. Landsiedel’s estimate that the same 
tax of 10 percent imposed upon the manufacture of razors and blades in the 
razor industry would result in the collection of $6,000,000 in taxes as compared 
to $2,000,000 available from the manufacture of electric shavers. The conse- 
quence of the discrimination in the razor industry is apparent; both as to Ccompe- 
tition and taxes. 

Excise taxes paid by the electric-razor segment of the razor industry upon 
a commodity which is recognized to be not a luxury item any more than is a 
safety razor or a straight razor should be taxed upon the same base as is its 
competitor manufacturing safety razors or straight razors. Otherwise the tax 
is not imposed uniformly and without discrimination. 

Respectfully, 
FRANCIS J. MCNAMARA, General Counsel. 


SRIDGEPORT, CONN... July 27, 1951. 
Memorandum: In connection with the proposed manufacturers excise tax as it 
relates to electric shaving. 

The law as proposed represents, in our opinion, a discriminatory measure 
against at least 25 percent of shaving men in America, who over the past 15 
years have been converted to this modern, speedy method of performing what is 
to all of us a social necessity in the American way of life. 

The figure of 25 percent set forth above is not a figure used glibly without 
substantiation. Detailed below are four of several surveys conducted by inde- 
pendent organizations showing the percentage of use by the shaving public of 
electric shavers. Percent 
City of Spokane, Spokane Spokesman’s Review ni 30. 7 
City of Seattle, Seattle Times_ Gliese , 32.2 
City of St. Paul, St. Paul Dispatch and Pioneer Press 24. ; 
City of Sacramento, the Sacramento Bee 24.: 


The percentages expressed above are, of course, percentages of consumers 
using an electric shaver and all of the analyses were made during 1950 

A survey just issued by Drug Topics, in their issue dated July 30, 1951, shows 
that civilian retail spending for electric shavers in 1950 was $45,404,000. This 
figure is considered by some manufacturers to be excessive and they conserva- 
tively place the amount of retail spending for electric shavers at $40,000,000. 
On the basis of the present discounts in the trade, one-half of this sum goes to 
the manufacturer, or about $20,000,000, upon which the Government, on the 
basis of the proposed excise tax, would collect something less than $2,000,000. 

In the same survey retail sales of razors and blades are estimated at $10,- 
049,000 and $95,571,000, respectively, a total of $105,620,000, of which approxi- 
mately $60,000,000 goes to the manufacturer; and were razors and razor blades 
included in the proposed law, $6,000,000 in taxes would be collected. 

Obviously, from the above figures, the proposed law would collect $2,000,000 
by taxing the electric dry shaver and forego a tax of $6,000,000 by not taxing 
the razor and razor-blade industry. 

If the users of dry shavers represented 6, 5, or 10 percent of the total shaving 
public, the percentage of users would, obviously, be in the minority. The situa- 
tion is, however, exactly the opposite. 25 to 30 percent of the shaving public 
use the dry-shaving method. 
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Actually, retail sales of shaving products of all kinds represents a $255,000,000 
industry, of which the dry shaver represents $45,000,000 and, in addition to 
razors and blades, there is about $95,000,000 spent for lathers, soaps, powders, 
lotions, strops, ete. If we understand the proposel law, none of these items have 
been included in the excise tax. 

A poll of the Members of the Congress quite possibly would show that at least 
25 percent use dry shavers. Surveys to the general public by outstanding 
publications such as American Legion magazine, Collier’s Weekly, Milwaukee 
Journal, confirm the percentage figures of 25 to 30 percent. 

The most recent survey which has come to light has just been published by 
Boy’s Life, the national magazine published by the Boy Scouts of America, 
and the survey shows that 24 percent of the boys who shave between the ages 
of 13 and 18 use the dry-shaving method. Hundreds of thousands of boys and 
young men, who have started shaving since 1935, have never used a razor blade. 

The dry-shaving industry received great impetus during and after the war 
from men in the services. As a matter of fact, during World War II priorities 
were issued to enable servicemen not only to continue to use the dry-shaving 
method but to progress to this new, modern method. The dry shaver has been a 
boon of inestimable value to veterans’ hospitals, where disabled veterans have 
been afflicted with face wounds. Thousands upon thousands of individuals can 
use only the dry-Shaving method because of skin disorders and the fact that the 
nature of their skin is such that it cannot be subjected to the daily scraping of 
a knife. 

In many instances the electric dry shaver has been maligned as a luxury item. 
Incontrovertible proof exists to dispel this allegation. Actually, the initial cost 
of the electric shaver is the only major expense involved. Consolidated Edison 
Co., of New York, has stated publicly that shaving by electricity consumes only 
5 cents worth of electricity in 4 years. The average life of a good electric dry 
shaver is between 4 and 5 years and, during the same period, the average man 
using a safety razor will consume a minimum of 400 razor blades, 48 tubes of 
shaving cream, 48 bottles of shaving lotion, and possibly several stiptic sticks 

Actually, the end use of critical materials, such as steel, in the dry shaver is 
considerably less than that of wet shaving. The amount of steel in one electric 
shaver approximates 7.8 ounces—whereas the safety razor together with a 
blade approximates 1.7 ounces. The amount of steel consumed in 400 razor 
blades is 45.5 times greater than that used in an electric shaver. 

The main purpose of an excise tax is to produce revenue for the Government 
without discrimination. Dry shavers are sold in drug, jewelry, hardware, and 
department stores. 

They are used by men in all walks of life—professional men, businessmen, 
farmers, laborers, etc. 

They are a necessity for the blind, for many of our maimed veterans, for the 
aged, who can no longer trust themselves to use a sharp razor with their weak 
ened reflexes. Some manufacturers have gone out of their way to present re 
conditioned dry shavers to thousands of our blind veterans and has serviced, 
gratis, shavers for the men overseas for the past 10 vears. 

It is an industry that is growing and, in my opinion, an excise tax against 
them at this time is discriminatory; it would also be an additional burden in 
cost for 25 percent of our men—and, it would definitely retard an industry that 
is now providing a healthy revenue in income tax to the Treasury Department 
that would be substantially diminished by imposing on it this excise tax. 


H. C. LANDSTIEDEL, 
Manager, Shaver Division, Remington-Rand, Inc. 


A ProposaAL To AMEND SEctTION 127 OF THE Copr, RELATING TO FOREIGN 
War Losses 


This memorandum is submitted on behalf of Gillette Safety Razor Co. in 
regard to section 127 of the Internal Revenue Code. Section 127 deals with the 
tax treatment of war losses and the recovery of such losses. This memorandum 
recommends an amendment of that section which would eliminate a serious 
inequity. : 

Generally speaking, section 127 authorized a war loss deduction for property 
in enemy hands when the United States entered the war in 1941. This deduc- 
tion was, of course, limited to the taxpayer’s cost of the property. However, 
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section 127 also provided that if any of the property was recovered, the fair 
market value of the recovered property—not the amount deducted—was to be 
taxed as ordinary income to the extent that the deduction resulted in a reduction 
of tax.’ In addition, section 127 set forth a governing rule where the war losses 
embraced more than one property. In that case the war losses of all the prop- 
erties were to be treated as a single deduction, and any later recovery of a 
particular property was to be taxed at its fair market value to the extent that 
the over-all eduction reduced the tax. In other words, if a recovered property 
was worth more than the deduction previously taken for the same property, the 
difference was to be taxed as ordinary income merely because the taxpayer took 
a war loss deduction on some other property which was not recovered. As a re- 
sult, section 127 produced very harsh tax consequences. 

These harsh results are well illustrated by Gillette’s situation. In 1941 
Gillette had properties in a number of invaded European countries, and hence 
took war loss deductions in computing its 1941 tax. These deductions were 
based on Gillette’s cost of the properties, and were as follows on a country-by- 
country basis: 


Properties : 


Deduction 

pecan . Lt : $2. 471, 510. OT 
Poland eae acts vr 53, 954. 24 
Netherlands _____ : i 3 Ma es ; 51, 200, 00 
Sc cinta ie: leas het 76, GAS. OT 


= . \~ 
95, 240. 35 


Denmark 39% 

. 151, 906. O7 
Norway beats Sista t r ‘ 24, 259. 88 
France ____- es na abet 640, 040. 26 


4, 164, 764. 94 


In 1945 Gillette recovered these properties except those located in Germany and 
Poland. As indicated above, the German and Polish properties were represented 
by a deduction of $2,525,461.51 and the other properties by a deduction of 
$1,689,300.63. On the basis of section 127 the Bureau now holds that the aggre- 
gate fair market value of all the recovered properties in 1945 was not less than 
the total war loss deduction of $4,164,764.94, and therefore proposes to treat 
the $4,164,764.94 as ordinary income to Gillette for 1945 because in 1941 there 
was a total war loss deduction in the same amount. 

We respectfully submit that this result is extremely unjust. Obviously the 
net effect of the recoveries in 1945 was that Gillette had only reacquired its 
properties in the Netherlands, Belgium, Denmark, Italy, Norway, and France, 
for which it had deducted the much smaller amount of $1,639,300.63, represent- 
ing Gillette’s remaining cost for those properties. At the same time the German 
and Polish properties, representing an aggregate deduction of $2,525,464.31, were 
still unrecovered. In short, at the end of 1945 Gillette had recovered less than 
4) percent of its investment in the properties involved, but the company is now 
being taxed as if it had recovered its entire investment. Or to put the matter 
differently, section 127, as it now stands, taxes the mere appreciation in value 
of a recovered property merely because of a deduction taken on some other 
unrecovered property which still constitutes a loss. Needless to say, it is a basie 
principle of income-tax law that gains are not taxable until they are realized, 
and a mere appreciation in the value of property is a far cry from a realized gain. 

Section 127 sanctions such harsh results because it taxes the fair market 
value of a recovered property rather than the lower cost of the property pre- 
viously deducted. Several years ago the Treasury agreed that section 127 oper- 
ated unfairly and therefore requested this committee to amend the statute. In 
a letter dated February 26, 1948, addressed to the chairman of the committee, 
Under Secretary Wiggins wrote: 

It is recommended that the present income-tax treatment of war loss recoy 
eries be revised and that there be substituted a rule under which the tax upon 
recovery of property for which a deduction was taken should be equal to the 
tax saving that resulted from the related deduction. In the interest of adminis- 
trative simplicity the recommended revision would also eliminate the present 
rule requiring all property recovered to be aggregated in determining the tax 


$$$ $$ 


‘In this connection sec. 127 established a number of rules for the situation where only 
part of the war loss deduction reduced the tax. For present purposes those rules need 
not be considered. 
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upon recovery and would provide that recovered property be taken in either at 
its former adjusted basis or the fair market value, at the election of the 
taxpayer.” 

As the Treasury has pointed out, the injustice discussed in this memorandum 
may be easily eliminated by providing that the taxable amount on a recovery is 
the fair market value of the recovered property or the previously deducted cost, 
whichever is lower. On the other hand, the committee may consider it more 
desirable to recompute the tax for the loss year by treating any recovered 
property as if it had been recovered in the loss year. Under this alternative, 
the recovery would similarly be taken in at its undepreciated cost on the date of 
loss or its fair market value on the date of recovery, whichever was lower. 


Senator Byrn. Mr. Blair. 












STATEMENT OF FLOYD G. BLAIR, PRESIDENT AND TREASURER, 
THE PHILHARMONIC SYMPHONY SOCIETY OF NEW YORK 


Mr. Buatr. I am afraid, Mr. Chairman, that I have to briskly take 
the committee from the realm of hair into the realm of music. That 
illustrates the versatility of Congress. 

Mr. Chairman, I am the president and treasurer of the Philharmonic 
Symphony Society of New York. In my private capacity I am vice 
president of the N ‘ational City Bank of New York. I am here to dis- 
cuss the impact of the Federal admissions tax of 20 percent on char- 
itable nonprofit organizations such as symphony orchestras. 

In order to conserve the time of the committee, I have been requested 
to represent a number of the other major symphony orchestras of the 
country, as well as our own philharmonic symphony in New York. 

Mrs. Thompson, of the American Symphony Orchestra League, who 
will follow me, will tell you something of the problems of some of the 
smaller orchestras of the country. 

Senator Byrp. Mr. Sloan is going to testify, too, for the Met ropoli- 
tan Oper: . and he follows you. 

Mr. Buarr. Yes. Mrs. Thompson will follow after that. 

I shall try to be brief but, as the interests of millions are deeply 
affected, I do want to try to call your attention as forcefully as I ean 
to several important facts. 

At the outset, I would like to say, Senator Byrd, it isa great pleasure 
for me to appear before this committee again. 

When I was in the Treasury 25 years ago, acting as legal adviser to 
Secretary Mellon, from time to time I had ‘the honor of appearing here 
with him. 

Senator Smoot was then chairman. Iam sure that all of you can 
understand how thrilled I was when, under a special rule, I was 
allowed the privileges of the floor, and for some weeks, when the war 
debt settlements were under discussion in 1926, sat on a small seat 
between Senator Smoot and Senator Lenroot, right in front of Senator 
Borah and Senator Norris. It was an unusual experience for a young 
man in those days, and made a deep and lasting impression on me. 

In the interest of brevity, and to save your time, I cannot go into 
great detail. Iam going to push on as fast as I can. 

Without going into personal details, I assure you that no one is 
more deeply concerned than I to see that the finances of our Govern- 
ment are kept on a sound basis, and that serious inflation is avoided, and 
that the value of the dollar is maintained. 

While I realize that it is not the direct responsibility of the Finance 
Committee to control the expenditure of money by the Government, 
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working with the Ways and Means Committee of the House of Repre- 
sentatives, it is your duty to see that the required funds are available 
and, in so doing, to safeguard as best you can what this country has 
fought for and cherished, generation after generation. 

( ‘ertainly, there is no group of public officials here in W ashington 
with a higher sense of responsibility than this committee. 

The people of the United States have the greatest confidence in the 
sound judgment and high purpose of your distinguished chairman, 
Senator George, and of the other members of this committee, and 
know that each one of you may always be counted upon to do what 
is wise and best for the country asa whole. 

When the tax bill was before you a year ago, I filed a statement 
with the committee giving many detailed facts about symphony 
orchestras and orchestral groups across the country. That state- 
ment appears on pages 131 to 135 of the hearings before this com- 
mittee a year ago on H. R. 8920. 

I am not going to refer to those detailed figures again, and I do 
not propose to file any new ones with you. 

However, I have filed with the committee a simple condensed budget 
of our own orchestra, which I trust is before each one of you. It is 
at the outset of my statement. This was prepared during the course 
of the past concert year, and was filed with the Ways and Means 
Committee when I testified before it last March. 

Our budget in New York is typical of the budgets of the other 
major symphony orchestras, except that relatively our position, 
though bad. is better than that of most. This is because the Phil- 
harmonic Symphony Orchestra has a much larger income from radio 
broadcasting than any other orchestra, and a greater income from 
record royalties than all other orchestras with the exception of the 
Boston Symphony Orchestra and the Philadelphia Orchestra. 

Now, a word with respect to the Philharmonic. The Philharmonic 
Symphony is the oldest symphony in the country. We just closed 
our ore hundred and ninth season, as a matter of fact. 

We have more than 7,000 regular ticket subscribers. During the 
season our audiences in the concert hall number more than a quarter 
of a million. On Sunday afternoons our concerts are broadcast 
throughout the Nation, attracting from 10 to 15 million listeners to 
each concert. 

Individuals from every State in the Union have become radio mem- 
bers of the society, and countless thousands buy more than a million 
of our recordings each year. 

In addition to regular concerts, we also conduct a series of concerts 
for young school children, and another for the older high-school 
group. 

During the summer, operating through a separate organization 
known as the Stadium Concerts, concerts are given at the Lewisohn 
Stadium to audiences, in New York, running from 300,000 to 500,000 
for the ven 

This year, in August, the orchestra will go to Scotland where it 
will be ie mainst: ay of the Edinburgh F estival from August 22 to 
September 24, all our expenses being paid by our Scotch friends. 


86141—51 
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The fundamental facts of a symphony orchestra are known to al! 
of you. They all operate at a loss, differing only in the size of th 
deficit. 

Formerly our deficits were met year after year by large donation 
chiefly from a few public- spirited citizens of great wealth. Due to 
the impact of taxation, such donations have shrunk to the vanishing 
point. 

In our estimated budget for the season just closed, you will note 
that we have a deficit from operations of something over $200,00° 
and a final deficit of $150,000, 

Despite the fact that the society is a purely cultural, educational 
organization, certainly not operated for profit, nor experiencing 
profit, it was required to collect from its subscribers and purchasers 
of tickets and pay over to the Federal Government admissions taxes 
aggregating just under $110,000. 

Mr. Chairman, this is a burden which we and many other orchestras 
of the country can no longer sustain. If you wish us to continue to 
exist, it is vital that our former exemption be restored to us, and 
restored without delay. 

In addition to the larger orchestras, there are probably 20 to 25 
minor symphony ore -hestras in the country, which are in a relatively 
much worse position than we. Beyond them, come, perhaps, 600) 
school, semiprefessional, and amateur orchestras scattered across the 
country, mostly in smaller communities. 

These are made up from 60 to 100 players who, with their families, 
represent a cross section of American life at its best. 

There are also probably more than 2,000 community and civic con 
cert groups operating all over the United States. Series of concerts 
are organized and our best artists are brought before audiences in 
cities and towns, large and small, from North to South and East to 
West. 

Audiences in these concert halls number many millions. The radio 
audiences for the Philharmonic and for the opera add millions more. 
Millions of recordings of our great orchestras are sold each year, and 
are played at home and by our radio stations over and over again. 

During the summer, countless millions of music lovers sit under the 
stars and drink in great music from orchestra after orchestra from the 
Hollywood Bowl! of southern California, with an audience of 25,000 
people, to the Lewisohn Stadium in New York with audiences running 
from ten to twenty thousand. 

The distinguished Senator from Colorado can tell us about the 
summer concerts Which mean so much to the people in Denver and thie 
Rocky Mountain area, and which draw thousands to a natural amphi- 
theater of red rocks nestled at the edge of the towering Rock) 
Mountains. 


And of course, there are numerous music festivals, such as thie 


famous Berkshire Festival in Massachusetts, which for weeks draw 
music lovers, teachers, and students to their respective centers. 
What does all this mean to the American people? Is good music 
something they need? Is it something that in times of stress and 
anxiety people had better do without? Is it something we should 


deny our youth? Is it something which should be grouped with the 
or is it part of the 


movies and perhaps, prize fights and night clubs, 
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cultural heritage of America, something that touches the soul, some- 
thing which with many approaches the ‘realm of religion ¢ 

lf you have any doubt as to the answers to these questions | 
quie ‘kly resolve them. 

As I have s said, e ach Sunday during the concert season we broadeast 
to the Nation. A hundred radio stations carry broadcasts. Each 
Sunday we appeal to the radio audience for help. We receive thou- 
sands of letters from people all over the country, and in all walks of 
life. 

As so often happens, those who can least afford it, make the greatest 
sacrifice to help us. Iam going to read you a few excer pts from just 
one or two of these letters. I “hope they will remain in your minds 
when you consider-our problem. 

The first is from a listener in California. 


can 


So far back as I can remember, no Sunday was complete without the New York 
Philharmonic Broadcast. If only more such programs were 
public, how much fuller our lives would be. 

This is from a listener in Erie, Pa. It came in some months ago, 
apparently just after the individual arrived in the United States. 

Every Sunday afternoon I listen with pleasure to your fine programs. Since 
[ only live in America for 4 weeks, I couldn’t become a member of your society 
arlier. I regret deeply that I cannot give you more than this one single dollar. 


A worker in St. Meinrad, Ind., wrote as follows: 


available to the 


Being a workingman here at the abbey, and also having several other good 
causes toward which I regularly contribute, I cannot send to you the amount 
I should like to. Even so, I could never begin to show you, even in terms of 


money, how much your fine orchestra means to me and to all of us who listen. 
He sent us $1. 
From upstate New York: 


If I did not send you this $1 I would feel I had stolen my way into Carnegie 
Hall today. I keep an envelope in which I place names and addresses of things 
religious and otherwise which I appreciate, and would like to 
limited means. [am now a retired teacher. 


From Detroit, Mich.: 


lam 12 years old and a violinist in the Jewish Center 
| listen to your broadcast every Sunday when I get home from rehearsal. The 
New York Philharmonic Symphony Orchestra is not only a national institution, 
itis a household word. It would be a great loss to America were it to disband. 
this dollar I am sending is in memory of the ill-fated Detroit Symphony. Please 
throll me as a radio member of the society and send me all the paraphernalia 
that goes with it. 


help with my 


Symphony Orchestra. 


A young boy of eleven wrote from Minneapolis : 


Whenever I can I listen to your beautiful music. I am listening to your 
program as I am writing this letter. I have enough to send you $1. 


From Bay City, Mich. 


Please accept my enclosed contribution of $1 to aid in your financial campaign. 
lam sending all I can afford as I am saving what money 
at the University of Michigan. 


From Telford, Pa. 
We have long cherished your afternoon concerts and hope that they may con- 


e for the benetit of our children who have few opportunities to see and hear 
line musie performed. 


I can to finish college 


t 
il 
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From Chicago, Il. : 


Many of us can afford very little, but the New York Philharmonic has bee: 
Vital part of our lives for years, and we look forward to our quiet happy Sunda 
and the music we love each week as one of the bright spots of our week. My hus 
band is in sGhool and we have a precious baby, so our funds are quite limited 


From Rome, N. Y.: 


I am enclosing S1 for the society. Wish it were many times that amount bu 
we have to live Upon the sajJary of a minister of a small church and salaries hav; 
not risen with the cost-of-living rise. We love music and hepe it can continue 


From Allentown, Pa.: 

I've received many thousands of dollars worth of priceless intangibles throug! 
the years from your series. Even though a modest pay check does not go far 
with a wife and two kids, an invalid father and an exorbitant rent, I'd like 
do what I can. 

From Washington itself: 

The enclosed really pinches my budget, but as I am 72 years old, I feel th 
I cannot afford to let any opportunity pass when I can hear good music. 

From a young girl of seven who lives in Cincinnati, Ohio—and | 
am sorry Senator Taft is not here: 

I like the symphony. I am sending a quarter to you 

This young girl sent in 25 cents with a little letter scrawled in het 
own handwriting and a picture of herself that she drew. 

From a mother in Indiana: 

I am enclosing this dollar in memory of our son, Patrick who died October % 
He was only 16 years old and never missed oue of your broadcasts, if it were a 
all possible for him to listen. Thank you for the pleasure and beauty you 
brought into the life of our boy, and I wish the money might be more, but he died 
suddenly of bulbar polio, and we feel that we should contribute what is possib 
to the National Foundation. 

Now, finally, I am going to read from a letter that came sometime 
ago from Vancouver, Canada. I shall summarize the first part—it is 
a little long. This gentleman sent in $1, a United States dollar whic! 
he got from his son. Somebody gave his son a United States dollar. 
and he said he gave him more in Canadian money. It was a birthday 
gift to his son. He told us that he was suffering from multiple 
sclerosis and had been suffering for the past 20 years; that he was 
living on borrowed time. 

He said that fortunately he learned the touch system on the typ 
writer, and while he had only 8 percent vision, he wrote a letter, whic! 
was filled with typographical errors. He still had his hearing. H 
said : 

I have been living on borrowed time for the past 8 years but I differ fro 
the late Lou Gehrig in continuing to wish to live much longer, even in pai! 

He said he wanted to live on, and he ended his letter in this way: 


So here is my small contribution to your current campaign for support. Wou 
that I might do more, but it is all I can do to keep alive, but life for me is riche! 
and warmer because of a great music which you send to me, and untold thousands 
more all over this continent. Please do not let this note excite your sympathy 
On the other hand, you should congratulate me because I am able to hear, as 
similate, and appreciate the diet of great music which you give us all. 

Thanking you with a whole heart, I remain, 

Yours very truly. 
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Gentlemen, you have the answer to the question: What does music 
mean to the people of this country and, I should add, of Canada. 

Next, you must answer the question: What should you here in the 
Finance Committee of the United States Senate do about it? 

Do you want us to continue to function? Are we the sort of : 
charitable, nonprofit organization that should be encouraged, particu- 
larly in these difficult dark d: ys which once more have brought grief 
and despair into so many American homes? Must this great country 
of ours, sometimes careless in its spending, giving away billions 
abroad, through unjust taxation smother such organizations, every 
one of which operates at a loss and struggles to survive through pub- 
lic charity ? 

I leave the problem with you. I am confident that you will confirm 
the action t: ue by the House of Representatives, and see that a wrong 
is put right, and that justice is done. 

The Philharmonic Symphony has just completed 109 years of public 
service. We have survived five wars and many financial crises. 

In all that time, gentlemen, we have missed only two scheduled per- 
formances, those caused by the deaths of Abraham Lincoln and the late 
President Roosevelt. What happens to us and to others like us will 
be profoundly affected by what you do. 

I appreciate, Senator Byrd, the opportunity to appear before you 
and, of course, shall be glad to answer any questions, if any of you have 
any to ask me. 

Senator Byrp. Thank you very much, Mr. Blair. 

Mr. Buair. Thank you, sir. 
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(The budget estimates referred to follow :) 
The Philharmonic-Symphony Society of New York budget, 1950-51 


ESTIMATED EXPENSES 


ages | 
on tot 
| exper 


Amount 


| 
| Percoi 


| 

Salaries to conductors, orchestra players, extra musicians, extra rehearsals and | 
overtime 

Rental of halls and box office 

Program annotations and printing; printing tickets, subscription notices, 
advertising and publicity; soloists, choruses for special works, royalties and 
rental fees for music; all expenses of Young People’s and Membership Con- 
certs ; 

Expenses incurred by conductors and orchestra, workmen's compensation, 
insurance of musical instruments, and rent of orchestra room 


$534, 000 
101, 500 


Total direct concert charges 
Pension plans, pensions, special activities 
Managers, assistants, auditors, staff and rent of offices, telegraph, telephone, 
postage, and incidental expenses 
Radio memberships, booklets, program notes, ‘post: ge 


Total estimated cost 


ESTIMATED RECEIPTS 


Subscription and single sales: Thursday, Friday, Saturday, 
concerts 
Young People’s series 


and Sunday 


Less Federal admission tax paid to Collector of Internal Revenue 
Total net receipts from ticket sales 

Broadcasting, phonograph recording, program advertising 

Pension plans, investments, special activities 


Total receipts from above activities 
Deficit from operations 


Investment income 


Radio memberships, Women’s Auxiliary Board and Guarantors’ Fund 
I 


Total 


Total estimated receipts 
Net deficit 


Senator Byrp. Mr. George Sloan. 


STATEMENT OF GEORGE A. SLOAN, CHAIRMAN OF THE BOARD. 
METROPOLITAN OPERA ASSOCIATION 


Mr. Stoan. Senator Byrd, and gentlemen of the committee, | 
appear before your committee as chairman of the board of the Metro 
politan Opera Association. 

Perhaps, the best way I can show my appreciation for this oppo 
tunity of addressing you is to be brief, and I shall be very brief. 

In all earnestness and in all seriousness, I wish to state to the com 
mittee that if the admissions tax now charged against nonprofit mus! 
cal organizations is continued, the Metropolitan Opera Associatio! 
will be compelled to close its doors when we have exhausted the funds 
from our present fund-raising campaign, which I will describe briefly 
ina moment. 

The Metropolitan Opera Association, gentlemen of the committee, is 
not a local organization. In addition to approximately 20 weeks ot 
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performance given in New York City, we also each year make a tour of 
from 5 to 8 weeks to other important cities from coast to coast, includ- 
ing the South, Southwest, and indeed all sections of our country. 

The broadcasts of our performances in New York each Saturday 
go out over a national radio system to all parts of the United States 
and to Canada. And, as in the case of the Philharmonic, they are 
listened to by many millions of people. 

We have tests made each year to see the extent of our radio audi- 
ence, and this past year the test showed approximately 15 million 
people. 

We receive letters each year from every section of the country testi- 
fying to the pleasure and educational value that these broadcasts 
bring to the homes of countless Americans. Our letters are quite 
similar to those that have been read to you by Mr. Blair, president of 
the Philharmonic Orchestra. 

We also receive letters of appreciation from music clubs that have 
been organized as listening groups in many cities, and from music 
departments of schools and colleges from servicemen in military 
hospitals and recreational centers. 

There have been 70,000 such letters this past season. 

Now, despite the full houses, both at home and on tour, the Metro- 
politan Opera sustained a deficit for the season just concluded, that is, 
the 1950-51 season of $461,000. That was slightly under the $500,000 
paid in Federal admission taxes. 

In order to meet the deficit and to provide funds to get the new 
season 1951-52 underway, we have conducted an intensive drive to 
secure the sum of $750,000 in contributions from the general public. 

This campaign has been carried on over a period of 7 months, begin- 
ning last December, and we have utilized every available method of 
approach, radio broadcasts, benefit performances, personal solicita 
tions, and the campaign is still underway. 

If we are successful in reaching our goal the funds derived from 
this campaign will, in my opinion, be used up under present condi- 
tions—at the end of the 1951-52 season. 

The greater part of this fund will go toward the deficit of our past 
season. 

I might say, Mr. Chairman, that I have served as chairman of this 
fund-raising committee, as I have on many other occasions during the 
past 10 years for the Metropolitan opera. It is a very time-con- 
suming effort, I can assure you. It is a labor of love, as it is with all 
of our directors, and as in the case of the symphony orchestras the 
raising of funds becomes more difficult each year. 

We have been obliged to beg for these funds since the beginning of 
the application of the Federal admissions tax. 

We are constantly striving to have the Me eno an Opera recog- 
nized as a democratic institution, drawing patronage, in large 
measure, from those who love good music, but a are not persons of 
great wealth. 

In this present campaign, for example, there is something over 
$700,000 that has thus far been contributed—and those gifts average 
waler $10. Approximately a quarter of a million dollars of this 
money came from our radio audience averaging approximately $38 a 


oift. 
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We have made tremendous progress in making the institution more 
democratic, and we feel, therefore, that any further increase in the 
cost of our admissions would be harmful. 

As an educational institution the Metropolitan Opera is distin 
guished from theatrical companies that operate for a profit, and has 
been ruled rea from the Federal income taxes, from Federal socia! 
security taxes, Federal capital-stock tax, New York franchise tax, 
New York unemployment: insurance tax, New York real-estate tax, 
and New York City gross-receipts tax, and occupancy tax, and prior 
to 1941 it had been exempt from the Federal admissions tax. 

I might add, Senators, that we have voluntarily accepted, of course. 
the Federal social security, and New York unemployment insurance. 
The point I wish to emphasize is that we are legally exempt from al! 
such taxes. 

Many persons compare the plight of opera in this country to that 
of European countries where opera is supported in whole or in part 
by Government subsidy. 

I know something about that subject, having looked into it care- 
fully. 

I was abroad this summer with the International Chamber of Com- 
merce, working on rearmament problems, trying to encourage our 
business friends abroad to step up their production, and their pro- 
ductivity. A fine meeting we had, gentlemen, in Lisbon, with some 
31 nations represented and some 550 businessmen from all over the 
world. 

While over there I looked into some of these musical organizations, 
and 1 found in Paris, for example, that the two opera houses, the 
Opera Comique and the Paris Grand Opera received together slightly 
over the equivalent of a million dollars in subsidy for this past year. 

Now, the Metropolitan has never believed in direct Government 
subsidy for operating in this country, and we are certainly not seek- 
ing itat thistime. We submit, however, that there is a definite incon- 
sistency, if not an unfairness, in taxing our own people for opera 
produced by nonprofit organizations in this country while we, as 
a nation, at the same time are contributing to the rehabilitation of 
some of those countries that are continuing to support opera by direct 
subsidy. 

The tax bill as passed by the House, H. R. 4473, in section 402, con- 
tains a provision that will exempt the Metropolitan Opera as an edu- 
cational organization 

Senator Mimaki. Mr. Sloan, do you know whether we are via 
counterpart funds, or otherwise, assisting in the reconstruction of 
any opera houses that were destroyed in Europe? 

Mr. Stoan. That I do not know, Senator Millikin. I know that 
such reconstruction is going on. 

For example, in passing through Madrid—I was there 2 or 3 days 
where I had the pleasure of visiting with our Ambassador, Stanton 
Griffis. Subsequently, I.spent an hour and a half with Col, Joseph 
Hartfield in going through the old Royal Opera House which was 
paritally destroyed during Spain’s terrible civil war when over 2,000, 
000 people were killed. 

An ammunition dump stored inside the opera house blew up during 
the war, and they are now rebuilding it at a considerable cost. I do 
not know how it is being financed. 
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This tax bill, H. R. 4473, as I say, contains a provision that will 
exempt the Metropolitan Opera and these other nonprofit musical 
organizations, as an educational organization receiving substantial 
support from voluntary contributions, from the Federal tax on 
admissions. 

Unless this provision is permitted to stay in the law, gentlemen, 
not only the Metropolitan Opera but other fine musical organizations, 
large and small, in other parts of this country, which operate with- 
out. profit—and there are many such organizations that L have been in 
close touch with during these difficult times, and have tried to help 
them as they have helped us—I can say to you positively that many 
of them will have to go out of business.’ If that is the case, 1 feel, and 
all of us connected with these nonprofit institutions feel, that a vital 
artistic, educational, and morale-sustaining factor would be endan- 
gered at a time when the benefits of its influence are most needed 
in our country. 

Senator Byrp. Thank you very much, Mr. Sloan. 

Mr. Stoan. Thank you, sir, and the other members of the com- 
mittee. 

Senator Byrp. Mrs. Helen Thompson. 


STATEMENT OF HELEN THOMPSON, EXECUTIVE SECRETARY- 
TREASURER, AMERICAN SYMPHONY ORCHESTRA LEAGUE, INC. 


Mrs. Tompson. Senator Byrd, and members of the Finance Com- 
mittee, l am very grateful to you as are our orchestras, for this chance 
to bring to you our problems, and to tell you a little of our work. 

As Mr. Blair explained, there are, genet rally speaking, two groups of 
orchestras in the country. He spoke of the Philharmonic, which is 
one of 25 professional symphonies. You might liken them just a little 
bit to the big league baseball clubs, except that the orchestras do not 
and cannot oper: ate for profit, of course. 

That group of 25 orchestras has an organization, and the chairman 
of that organization is Mr. Arthur Gaines, manager of the Minneapolis 
Symphony Orchestra. Mr. Gaines has prepared an additional state- 
ment which we would like to file with the committee and give this 
time over to a little discussion of our community orchestras. 

You have been hearing about music in terms of millions of dollars 
and millions of listeners. Our symphonies, our language, is couched 
in hundreds and thousands, and it is only by multiplying our total 
number, which is about 650, that we get into the terms of millions. 

Now, these community orchestras exist in every State in the Union. 
They exist in small towns, hamlets, bigger towns and even the large 
cities. 

Within the membership of this committee, the 11 States, I believe. 
represented, there are 153 of these community orchestras among your 
own States. 

Ohio alone, has about 38, Pennsylvania 51, and Texas has 32, and so 
on through the whole group of them. 

These orchestras exist largely through volunteer work. Some of 
you men probably know from personal experience how the people of 
the community go out and serve as fund-raisers, as administrators. as 
bassoon players, as fiddle players, in order to have their music. 
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Senator Kerr. You think the fellows who raise this money do 
voluntarily ¢ 

Mrs. THompson. There is always a question about that, Senat: 
Kerr. 

Senator Kerr. Do you think it is voluntary to respond to something 
after the second 50 come in and tell you that if you do not do it, the, 
are going to run you out of town ? 

Mrs. Tuompson. If it is for a good cause. 

Senator Kerr. I understand it is a wonderful cause, but I just want 
to know if you really think these fund raisers operated voluntari|) 

Mrs. THompson. The fund raisers do. Maybe the fund giver does 
not. [Laughter. | 

Senator Kerr. Oh, the fund giver has it easy. [| Laughter. | 

I would be glad to have him pay for what he contributes. 

I tell you right now, I want his identity accurately before the 
committee and before you. I think you have got a wonderful propo 
sition, and I am not sure but that I am for it, but I hate for you to 
think that I was under the delusion that these fund raisers worke« 
voluntarily. | Laughter. | 

Mrs. THompson. Thank you, Senator Kerr. 

In addition to raising money voluntarily and playing voluntarily 
[laughter] our orchestras do a lot of other things. They, of course, 

play music; that is why they exist, but they link | up with all kinds of 
caaunaiey activities, which are ver V interest ing. 

For instance, out of Pocatello, Idaho, that little orchestra got to 
gether and helped send their high school band to the Rose Bow! to 
play ina concert, to help out, of course. 

In Norwalk, Conn., they give free children’s concerts. Up in Wil 
liamsport, Pa., they take part of their orchestra money and give 
scholarships to their talented high schoo] musicians, not to study lo 
cally, but to go to the best conservatories of the country. 

Down in Bluefield, W. Va., in the hills, they do the same thing with 
their local college. 

In the town of Babylon, Long Island, they helped raise money for 
the polio fund. 

Out in Wichita, Kans., they have a young people’s or youth orches 
tra—in fact, two of them—to train them to come up through the 
group. So, you see, our orchestras can sort of be likened to the sand 
lot baseball outfits. 

Now, gentlemen, in all of these works, we find that the tax, the 
excise tax, gives us a trio of troubles, financial troubles, which you 
hear about constantly, psychological troubles, and cultural difficulties. 

Senator Martin, Mr. Eugene Reichenfeld, from Wilkinsburg, Pa. 
who is the conductor of that orchestra over there and also ‘pub lie 
school music director, sent me a letter recently, and I want to read 
just a little bit of it because he tells the story even better. He said 
Here in Wilkinsburg we have all worked and slaved for our orchestra for years 
because we love it and because our community so desperately needs it, but we 
cannot surmount this tax problem much longer. This year we raised only $401") 
and for the third year in succession we paid $1,200 in excise taxes. Also for the 
third year in succession our deficit was $1,200, Financially, we just keep falling 
farther and farther back, and our people are becoming so disheartened and dis 
couraged over what appears to be a hopeless situation that if we do not get 
some relief we are going to have to give up our orchestra, And, Mrs. Thompson 
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he added— 


you know that we are not hiring in musicians from all over the place. We take 
our own Wilkinsburg boys, and girls, and adults and teach them to become 
symphony musicians. Surely, if our Government understood what we are doing 
and knew our problems it would feel that our $1,200 would be better spent right 
here in Wilkinsburg making our city a better place in which to live—providing 
a finer community in which to raise our children. 

Senator Kerr. Let me.ask you a question on that, Mrs. Thompson. 

Suppose we cut the tax off, would you raise the price of admission 
by that amount ? 

“Mrs. TuHompson. That is just what I wanted to explain, Senator 
Kerr. 

Senator Kerr. You do not aim for us to go ahead and collect the 
tax and give it to you? 

Mrs. Tuompson. No; we would just as soon keep it in the first place. 

Senator Kerr. I cannot figure out how you are going to be helped 
by that $1,200 unless either we collect it and give it to you or you raise 
the price. 

Mrs. THompson. This is the way we figure we are going to be helped 
out. In these smaller cities people will pay only so much money for 
symphony music, and especially for hometown symphony music. I 
mean, there is a grass over which they will not go. 

Now, if part of that does come into W: ashington we have that much 
less to operate with. If part of that does not come into Washington 
we can just about make it. 

Senator Kerr. Well, you see, as I understand it, the tax just goes 
on the admission that you charge ? 

Mrs, Tuompson. That is right, but that is 20 percent of our take, 
LToss. 

Senator Kerr. What you are going to do if the tax goes off is, you 
are going to increase your admission 20 percent. 

Mrs. Trompson. W e are going to keep the same gross price as it is 
now. This has 

Senator Kerr. I want to say that you are the first one of those who 
have asked to have the tax removed who has been that fair and frank 
about it. 

[ think all of them have been 

Mrs. THompson. Well, that is what will happen, and the reason we 
feel it is going to help is this: In our community orchestras, the deficits 
nearly always are equivalent to this tax bill, within just a few dollars. 

You will notice that Mr. Reichenfeld mentioned a $1,200 deficit, 
and a $1,200 tax bill. 

In Charleston, W. Va.. my orchestra, we had a $1,600 deficit and a 
“1,675 tax bill. 

Grand Rapids, Mich., reports also a deficit between two and three 
thousand dollars and a tax bill of $2,500, so we feel that in our or- 
chestras if we can keep that gross take, retain that 20 percent, we can 
just about balance our books. 

Senator Kerr. You think you can take as much as both you and 
the Government are taking now? 

Mrs. THompson. I am sure of it. For that reason, Senator Kerr, 

e feel that lifting the tax will be of material benefit to us financially, 


ee it will get rid of discouragement and : . feeling of community 
failure 
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This business of its being an obstacle to cultural growth, here js 
the way that thing works. Some of these orchestras have constitut e« 
themselves as closed societies. In that w vaty they do not pay the tax, 
and everybody belongs to the society. Every society member can vo 
to all rehearsals, concerts, business functions, social funetions and al 
that kind of thing. But not being able to sell tickets means that they 
cannot do some other things they would like to do. 

Senator Hoey, down in Winston-Salem, you have probably heard 
the story that they want to give concerts and make concerts available 
to the large colored population of the city. 

The Winston-Salem Orchestra is a closed society; they cannot sel 
tickets, and they are saying, “Would it net be better if we were doing 
something of this sort than worrying about whether we can or are 
able to pay a few hundred dollars in excise taxes?” 

Gentlemen, these Community orchestras serve as a training ground 
for American instrumentalists, American composers, American con 
ductors. They have to learn their business someplace. They cannot 
learn it with the Philharmonic, with the Boston, or-wath the Philade| 
phia orchestras. They have to know it when they get there. 

They learn it with us. It is the place where this tremendous treas- 
ury of American music and American talent learns how to operate, an 
we hope desperately that we can expand those opportunities rathe1 
than cut them out. 

We are not talking about subsidization. What we are saying is. 
please do not handicap us, please do not weigh us down; let us retai) 
the total amount that our local people put into these orchestras, and 
then we believe we can operate without always having ee? hands out 

I would like to leave with the committee the names of America’: 
670 orchestras, Mr. Chairman. 

It is in the names of all of us that we ask your consideration ani 
hope that we may have relief from the tax. 

Thank you very much. 

Senator Byrp. Thank you very much. 

Mrs. Tompson. Senator Byrd, if there are questions about tly 
major symphony orchestras’ operations that I cannot answer, M: 
John Edwards, manager of the Washington eeelaniy is here wit] 
me. and will assist. 

Senator Byrp. Thank you very much, The papers that you wis! 
inserted in the record will be inserted at this point. 

(The prepared statement of Mrs. Thompson, the prepared state 
ment of Arthur J. Gaines, and the list of American symphony orches 
tras referred to follow :) 


STATEMENT OF ARTHUR J. GAINES, MANAGER OF THE MINNEAPOLIS SYMPHONY 
ORCHESTRA AND CHAIRMAN OF COMMITTEE REPRESENTING 25 MAJoR SYMPHONY 
ORCHESTRAS OF THE UNITED STATES 


My committee has been authorized to present this statement to your honorab\ 
committee on behalf of the orchestral associations and symphony societies whic! 
maintain major symphony orchestras of the highest quality in 25 cities of th 
United States. The cities represented are: Atlanta, Baltimore, Boston, Buffalo 
Chicago, Cincinnati, Cleveland, Dallas, Denver, Houston, Indianapolis, Kansas 
City, Los Angeles, Minneapolis, Washington, D. C., New ton Oklahoma Cit) 
New York, Philadelphia, Pittsburgh, Rochester, N. Y., St. Louis, San Antonio, 
San Francisco, Salt Lake City. 

First of all, we wish to make it clear that the organizations here represented ar 
maintained solely for artistic and educational purposes; that no symphony 
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association in America is nor ever has been operated at a financial profit; and 
that we are all dependent on the contributions of private citizens of the com- 
munities in which we operate to bridge the annual gap between our earned income 
and our operating expense. 

In recent years, our operating expenses, consisting very largely of the salaries 
of orchestra musicians, conductors, and artists, have increased by leaps and 
pounds. Earned income, on the contrary, has remained almost static, due to 
limitations both in the seating capacities of our concert halls and in the number 
of concerts that a symphony orchestra can adequately rehearse and present in 
the course of a concert season. This situation has, therefore, resulted in greatly 
increased operating deficits. A study of the operating deficits of the orchestras 
for the concert season of 1944—45, in comparison with season 1950-51, discloses 
the alarming fact that operating deficits show an increase of more than 5 
percent. Under the pressure of these conditions the Detroit Symphony and the 
Columbus Philharmonic were forced to abandon their activities. There is grave 
danger that further. casualties may be expected unless these trends can be 
changed. The loss to the musical world through the abandonment of any fine 
symphony orchestra is incalculable. 

The difficult problem of symphony-orchestra finance must and will be dealt with 
by the boards of directors of our supporting associations. We have never had, 
nor do we now request, governmental subsidy such as is almost universally 
accorded such projects in other countries. There is a way, however, in which 
our Government can remove a burden from our shoulders, the release of which 
will be of infinite help in working out a solution of our problems. 

Under the present regulations 20 percent of every dollar collected from the 
public from the sale of tickets for symphony concerts must be paid over to the 
Government as an excise tax. We are convinced that this excise tax is a great 
deterrent to symphony concert attendance. We also know that we have little 
chance of adjusting our admission prices to conform to greatly increased operating 
costs as long as this 20 percent excise tax on our admissions remains in effect. 

During World War I the Government first levied a war tax on admissions 
of all kinds. At the conelusion of that war the Internal Revenue Code was 
amended to read: “No tax shall be levied in respect of societies or organizations 
conducted for the sole purpose of maintaining symphony orchestras and receiving 
substantial support from voluntary contributions * * * and no part of 
the net earnings thereof inures to the benefit of any private stockholder or indi- 
vidual.” This specific exemption remained in effect until the beginning of World 
War IT; then in 1941 this exemption was repealed and a tax of 10 percent was 
imposed. In 1943 this tax was increased to 20 percent as a wartime revenue 
measure and with the assurance openly given by Government officials that it 
“shall continue only until approximately 6 months after the termination of the 
war.” 

We appeal to this honorable committee and to the Congress to restore the same 
exemption that the symphony orchestra associations and societies enjoyed during 
the period from 1919 to 1941. We believe the Congress should follow the prece 
lent established at the end of World War I, and we further believe this pro- 
cedure is justified for the following reasons: 


WHY THIS TAX BURDEN SHOULD BE LIFTED 


1. Taxation of the receipts of a symphony orchestra association is inconsistent 
with the Government’s entire attitude toward the institution with respect to all 
other taxes. Symphony associations are not subject to income or other taxes, and 
the same philosophy which makes them exempt from such taXation justifies their 
exemption from the admissions tax. 

2. There is further inconsistency in the Government’s tax position. On the one 
hand, the Government permits contributors to deduct from income and other 
taxes their contributions to symphonic institutions. On the other hand, the 
Government still is imposing an indirect tax—on admissions—on the operation 
of the same institution. 

3. In practically all other countries, symphony associations not only enjoy 
tax exemption but they are almost wholly supported by governmental funds. 
Our symphony associations are not appealing to the Government for a subsidy. 
Symphony organizations are hard pressed to meet the annually recurring deficits 
through solicitations from the public. The public should not be subjected to the 
additional burden of tax on admissions. 

1. The problem of symphony deficits is not limited to a small number of cities 
hor to the small number of people in the upper-income brackets. At least 500 
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communities of varying size recognize the same acute dilemma in their symph: 
societies, and the audiences which attend their concerts represent a com) 
cross section, at every income level, of those who enjoy and appreciate the inspiry 
tion of symphonic music. Relief from the burden of the admissions tax woud 
be of relatively greater value to the smaller orchestral associations through 
the country, whose maintenance is in delicate balance from year to year be 

of financial deficits in communities of middle-class incomes. 

5. The directors of these musical institutions have not sat back lazily 
waited for relief from the Government repeal of the admissions tax. Ey; 
effort already has been made to tap sources of additional income—radio broad 
casts, phonograph-record royalties, and other activities. Still the deficits ar 
creasing because symphony payrolls have increased on the same pattern as 
other operating costs in industry. 

6. The total amount of the annual tax on symphony admissions, while larg: 
terms of orchestra financing, is negligible in terms of the national budget. T! 
total admissions tax collected from the country’s leading 25 orchestras in the yea 
1947-48 amounted to slightly more than $1,000,000. For the same period, 
total operating deficits for those 25 orchestras was more than 3'% million dollars 
These figures represent a year of great prosperity when ticket sales reached 
high level. 


CONCLUSION 


Symphony orchestras are the fount and mainspring of all musical life 
acitivity in America. This Nation has taken world-leadership in this forn 
the musical art, and no other nation has so many nor such fine symphon 
orchestras. Millions of Americans across the Nation enjoy the concerts give: 
by our more than 500 symphony orchestras in communities of every size. Tl) 
symphony concerts given exclusively for children. at nominal cost, or ofte 
without charge, form an integral part of the musical program of our schools 
Symphony-orchestra members are the source for teaching staffs of our sehoo 
and colleges. 

Therefore, the restoration of the exemption from admission taxes, as it existe 
during the years 1919 to 1941, is urged upon Congress as a step to be taken | 
make possible the continuance of the invaluable cultural and educational ber 
fits flowing from the maintenance of symphony orchestras in the United Stat 
and to insure the continued employment of thousands of the world’s fines! 
musicians. 

We respectfully request that the foregoing statement be made a part of 
record of the public hearings on H. R. 4473, now under consideration by th: 
Finance Committee of the United States Senate, Eighty-second Congress, firs 
session. 


STATEMENT OF Mrs. HELEN M. THOMPSON, EXECUTIVE SECRETARY-TREASURER 
THE AMERICAN SYMPHONY ORCHESTRA LEAGUE, INC. 


Mr. Chairman and members of the committee, I am grateful for the opportunit 
of appearing before you today on behalf of the American Symphony Orchest: 
League, a nonprofit service organization composed of the community or so-called 
amateur symphony orchestras throughout the Nation. 

Before presenting my statement on behalf of this group, however, I desire t 
offer for the record the statement of Mr. Arthur J. Gaines, manager of the Mi: 
neapolis Symphony Orchestra and chairman of a committee of larger syn 
phonies who have long advocated the repeal of the admissions tax. The 
statement by Mr. Gaines is presented for the record, and the waiving of lis 
verbal testimony is a desire on our part to cooperate with your committee 
speeding these hearings to a conclusion. 

Mr. Gaines is not present today, but with me at the witness table is Mr. Jo! 
Edwards, manager of the National Symphony Orchestra here in Washingtou 
who will be glad to answer any questions which members of the committee migh' 
desire to propound concerning the work of the larger orchestras, at the coi 
clusion of my testimony. 

The statement of Mr. Gaines adequately describes the effect of the 20 perce: 
excise tax on some 30 of the Nation’s symphonies whose names all of you know 
I want to tell you a bit about the effect of that tax on our orchestras. 

The names of most of the 600 orchestras which I represent are neither fame 
nor are they often known beyond their own communities or States, but they ar 
vitally important, and for a very simple reason. They provide opportunities fo 
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our American people actually to make great music—to develop their community s 
cultural life. 

True culture is a living, vital process. It is not produced by purchasing a few 
concerts a year on a one-night-stand basis. Culture means weaving music and 
the other arts into the warp and woof of daily living. It is a way of life. And 
when you have adults, college and high-school students drawn from all social 
and economic strata of a community voluntarily meeting together week afte: 
week to learn great music; when you have the elevator boy and the town banker 
sitting side by side playing the same notes from a sheet of music; when you 
have the women of a community, the business and professional interests, skilled 
and unskilled workers, industry’s leaders and the labor unions joining together 
in working and contributing toward the support of that music; when you have 
thousands of men, women, and children regularly attending concerts played by 
their fellow townspeople, then you have culture putting down strong roots in a 
community. 

That, gentlemen, is exactly what is happening in the 600 American cities and 
towns where our nonprofessional and so-called amateur orchestras are estab- 
lished. In those communities, Beethoven becomes a recognized competitor of 
bebop. Boogie-woogie and the juke boxes begin to lose out to the sonata form, 
the rehearsal and concert halls. Yet, these very same community ventures in 
better living, music education, and culture are subjected to the crippling Federal 
excise tax. 

When compared to the professional symphonies, our community symphony 
finuncial operations are modest. Our orchestras exist solely because men and 
women contribute their time and talents as musicians, conductors, administra- 
tors, and fund raisers. They do it so that there will be live music of the finest 

The order in their own communities for themselves and their children. 
ofter But, regardless of all this contributed help, our orchestras must pay for certain 
goods and services, including music, rehearsal and concert-hall rentals, stage 
hands, trucking services, printing, ete. <All of that money must be obtained 
from sale of tickets and contributions. Our orchestras can’t help finance them 
relat selves through broadcasts, recordings, television contracts, and tours because 
ken | they aren't professional groups. After careful study and analysis of our orches- 
re tras’ operations, we know that a modestly organized community orchestra can 
Ree ta: reasonably evnect to raise a vross income of about 25 cents per capita for the 
corporate popwation of its city. : 

Aiso, we find there is a very definite limit to the total price which can be 
of th charged for symphony tickets in these small cities, regardless of how that price 
s broken down as to udmission costs and taxes. It’s the total amount which the 
purchaser has to reckon with. If the Federal Government gets 20 percent of 
the total, it simply means that the orchestra has that much less money to work 
with. Additional increases to cover rising costs and taxes cannot be passed on 
to your patrons as is the prevailing habit in business. Such costs have to be 
absorbed by the organization. More often than not, the orchestras’ gross in- 
omes fall short of meeting minimum operation costs. Deficits occur, then pile 
ip, and the orchestra, having no borrowing power nor capital assets, is forced 
to find a check-writing “angel” at the end of the season, or disband. And check- 
writing “angels” have almost ceased to exist. I can cite orchestra after orches- 
tra throughout the Nation where, over a period of several years, the operating 
deficits are just about equivalent to the Federal excise-tax bills which they pay. 

For instance, during the 1950-51 season, my own orchestra in Charleston, 
W. Va., operated on a total of $30,000, for it pays its conductor and some of its 
musicians. The deficit is $1,675. The vear’s excise-tax bill is $1,600, 

In Grand Rapids, Mich., the orchestra pays an annual tax bill of $2,500: 
suffers operating deficits of between $2,000 and $3,000 each year. The orchestra's 
women’s auxilary has been putting on all kinds of benefits to try and make up 
the difference. Recently that orchestra stated that the Federal admissions tax 

lol ; will probably be the deciding factor between continuance or disbandment of 
ae that community orchestra. 

Kugene Reichenfeld, conductor of the Wilkinsburg, Pa., orchestra, recently 
called me to discuss their difficulties. “Here in Wilkinsburg,” he said, “we 
have all worked and slaved for our orchestra for years, because we love it and 
rce! because our cOmmunity so desperately needs it, but Wwe cannot surmount this 
low tax problem much longer. This year we raised only $4,000, and for the third 
; year in suecession we paid $1,200 in excise tax. Also for the third year in 
succession our deficit was $1,200. Financially, we just keep falling farther and 
farther back, and our people are becoming so disheartened and discouraged 
over What appears to be a hopeless situation that if we don’t get some relief we 
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are going to give up our orchestra. And Mrs. Thompson,” he added, “vou know 
that we aren’t hiring in musicians from all over the place. We take our own 
Wilkinsburg boys and girls and adults and teach them to become symphony 
musicians. What will happen to their musie if we disband? Surely, if our Go 
ernment understood what we are doing and knew our problems, it would fee] 
that our $1,200 would be better spent right here in Wilkinsburg, making our city 
a better place in which to live, providing a finer community in which to raise our 
children.” 

Mr. Reichenfeld’s story is repeated all around the Nation. 

In Bangor, Maine, in 1896. 16 musicians gathered together to play fine music 
on a volunteer basis. Their work has been continued and expanded until now. 
in 1951, 70 musicians gather together to present several full-scale symphon) 
concerts each season in Bangor, a city of 30,000 population. 

That orchestra has developed Bangor’s musical talent all these years and 
today many of its former orchestra members are helping develop musie in other 
Maine communities. In addition to the Bangor orchestra’s concert and mi 
education work, it operates a music center as a community service; provides 
space and facilities for the Bangor community chorus, the city band, the mu 
sicians’ association, music clubs, and for the music branch of the Bangor Public 
Library. 

Not a single one of the Bangor symphony musicians has ever I 
remuneration for playing in the orchestra during its 55 years of operation. This 
last season, the orchestra’s total cash income was about $1,500 and it paid out 
$450 in Federal excise taxes ~a tax, gentlemen, not on a profit-making en 
tertainment venture, but on a community, educational undertaking carried on 
through volunteer efforts and contributions of Bangor’s citizens. 

In Winston-Salem, N. C., there is a year-old orchestra. That orchestra pays 
its conductor, a young college professor, about $1,000 or $1.590 a’ year and rays 
the musicians a dollar or two for each rehearsal in order to cover their trans 
portation expenses. 

The orchestra is very concerned about its obligation to make fin 
able to the colored people in Winston-Salem and is trying to figure out Ways and 
means of financing it. The orchestra faces difficulty in doing so because of the 
Federal excise tax. It operates on only about $8,000 a year and, not being able 
to meet a tax bill, constituted itself as a membership society whereby all members 
are entitled to attend all concerts and other orchestra social and business fun 
tions. It can’t sell any tickets under this set-up and so is placed in a very difficult 
position in trying to carry on a fine civic project which would offer distinet ad 
vantages to all the citizens of Winston-Salem while at the same time meeting the 
requirements of its Federal Government. 

So, in this case, we find the Federal Government. through its present excise-tax 
provisions relating to nonprofit symphony orchestras, is presenting an obstacle 
to civic advancement—all for a cash consideration to the Government of about 
$1,000 a year. Gentlemen, I ask you, wouldn't the results of increased good wil! 
between our two great American races in a fine southern city be worth a great 
deal more to national unity than is a matter of $1,000 cash in excise-tax collec 
tions? 

In Williamsport, Pa., a city of about 45,000 population, there is a symphony 
orchestra. Its musicians are the townspeople and students. Its president is one 
of the city’s leading druggists. The orchestra conductor is the high school music 
director. 

Practically none of the Williamsport musicians receives any money for playing 
or rehearsing. That orchestra spends what money it has on musie education 
Outstanding young student musicians are offered cash scholarships to enable 
them to attend the Nation’s finest conservatories and so enhance our national 
cultural resources. Six scholarships were awarded this year. 

In order to finance these scholarships, Williamsport citizens contribute money 
to the Williamsport Symphony and buy tickets to its concerts. The symphony) 
tiust pay 20 percent of the gross ticket income to the Federal] Government. Each 
year that tax payment would enable two or three more young people to develop a 
talent which is theirs only through heritage. Instead. those two or three young 
people are denied that opportunity and this country may be denied a great musi 
cian, all because of the payment of a few hundred dollars in excise taxes levied 
on a nonprofit, cultural, and educational community project. 

Delaware, being on the eastern seaboard and ciose to several of the Nation's 
great cultural centers, has many finely trained professional musicians, as well as 
the advanced amateur or nonprofessional musicians. For several years there 
has been a community orchestra in Wilmington. 
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In order to extend the cultural opportunities in the State and provide seriously 
needed employment for the professional musicians, the Delaware Philharmonic 
Orchestra was formed a couple of years ago, but the burden of financial problems, 
plus the 20-percent excise tax, has proven almost too much for it and its program 
is falling far short of the wonderful goals it set out to reach, 

Nebraska believes in fine music too. That State, with only 9 cities having 
populations of 10,000 or more, has at least 4 symphony orchestras. They all 
operate On a Community basis, with musicians and citizens volunteering all or 
part of the time and talent needed by the orchestras, but they are all having a 
bitter struggle financially. Again, in Nebraska, we find the orchestra deficits 
paralleling their excise-tax bill. They just can’t seem to raise that additional 
amount of money needed in order to pay both the Government taxes and operat- 
ing costs. Eventually something will have to give or the orchestras will cease 
operations. The Hastings ( Nebr.) Symphony feels so strongly the need for tax 
relief that it recently sent one of the board members here to Washington to dis- 
cuss the matter with Congressmen from Nebraska and neighboring states. 

Colorado and Oklahoma each have their own orchestras, both professional 
and nonprofessional. In Colorado there are the Denver Symphony, the Denver 
Businessmen’s Symphony, the Colorado Springs, Fort Collins, Greeley, Pueblo, 
and the college and university orchestras. Also, there is the Arkansas Valley 
Symphony at La Junta, 8,000 population. This orchestra was formed 2 years 
ago when a college music instructor first came to the community and discovered 
that most of the people in the community had never had a chance to attend a 
symphony concert, much less play in a symphony orchestra. 

In order to exist at all, this orchestra draws its players from 10 different small 
communities in the valley Many of the musicians drive as far as 50 miles one 
way in order to attend rehearsals and concerts, and a large percentage of them 
are high-school boys and girls. None of the musicians nor the conductor re 
ceives any remuneration from the orchestra, but still the Government requires 
that orchestra to pay a 20-percent Federal excise tax on its tickets just the 
same as if it were a dazzling circus operated for personal profit 

Oklahoma has at least five symphonies and its Oklahoma City Symphony, a 
very modestly financed professional orchestra, performed one of the Nation’s 
outstanding cultvral services last year when it played an entire series of sus 
training radio broadcasts beamed to the iron curtain. These concerts high lighted 
contemporary music of the countries of the world. In these concerts, men 
spoke to each other the world over through music—the language of the heart 
and understanding between diverse peoples was enhanced. 

Yet, this orchestra, supported by Oklahoma City citizens, must constantly 
reckon with the provisions of the 20 percent Federal excise-tax statutes which 
now include levies on nonprofit, educational, and cultural organizations. In 
desperation, it constituted itself as a closed membership society 

Georgia boasts of at least three or four symphony orchestras. Ohio, Texas 
and Virginia has theirs—both professional and community orchestras. Within 
these states are to be found symphonies whose names you well know: the At 
lanta, Cincinnati, Cleveland, Houston, Dallas, and San Antonio Symphonies 
Also you will find the less well Known orchestras, such as the Lima Ohio Little 
Symphony, the Doctor’s Orchestra in Akron, the Columbiana County Svinphony 
in Lisbon. Ohio, the Waco, Lubbock, and Wichita Falls Symphonies in Texas, the 
Richmond and Norfolk orchestras in Virginia. 

All are carrying on projects which increase the cultural resources of these 
cities. They play music written by their own local composers. They present 
soloists drawn from their own areas. They sponsor youth symphonies. The) 
play children’s concerts. They play for the Christmas Messiah performances 
given each year by chureh and community choirs. They provide an opportunity 
for the formal music education offered in public schools and colleges to be 
translated into community assets as adults continue playing music after their 
school vears are over. These orchestras discover, encourage and nurture cre 
ative talents to be found among our own American people. They are maintained 
through the faith, vision, hard work, and personal sacrifices of the People in 
their communities and all of these orchestras are burdened down by impossible 
exeise-tax bills which the citizens consider grossly unjust Each year the 
financial struggle is greater. Each year a little more of the joy, spontaniet 
and creative spirit of these community efforts are crushed out of them because 
of the tax structure. 

Yet these same orchestras are the only medium through which Cross Roads 

Americans can participate in developing a truly American treasury of symphoni 
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music; the only medium through which American composers, American solo 
artists, American instrumentalities, and American conductors can learn their 
craft and develop their art. Just as America’s skilled trade guilds provide appren- 
tice training, so do our community orchestras provide training centers for 
America’s world of music and culture. 

Gentlemen, because of these things, we earnestly beseech you not to weigh 
down these orchestras with a continuation of the excise-tax levy. Instead, we 
respectfully ask you to free our orchestras from this burden. By so doing you 
will in effect be saying, “Yes, America must have food for its heart and soul— 
especially in these trying times, and the Congress of the United States notes 
with pride that her people are providing that cultural life for themselves with no 
request for governmental subsidies. In recognition of their work, in recognition 
of the national need to nourish creative talent, the United States Government 
frees America’s nonprofit symphony orchestras from a prostrating tax burden 
conceived during a former war economy and established as a temporary measure.” 

And now, gentlemen of the Senate Finance Committee, and to file with you a 
list of America’s 670 symphony orchestras, and in the name of these orchestras, 
to thank you for this opportunity to tell you of our problems and needs. We 
hereby trustfully place them in your hands. 


Listing of professional, nonprofessional, civic, amateur, college, and college-civic 
symphony orchestras in the United States, Awg. 1, 1951 


[Note.—This list is known to be incomplete inasmuch as new orchestras constantly are being established 
The list does not include high school orchestras.] 








State City } Orchestra 









Alabama__.._...........| Auburn___............| Alabama Polytechnic Institute Symphony. 
Birmingham _.__...... | Birmingham Civie Symphony. 
| Jacksonville. ....... Jacksonville State College Orchestra. 
paneer | Mobile Chamber Orchestra. 
Montevallo... ........- | Alabama College Orchestra. 
Montgomery... .._..-- | Montgomery Civic Symphony. 
TUSCEIOOUE... 5. oncccee | University of Alabama Symphony. 
/ ae ys =e. 8 ss REE ee Phoenix Symphony. 
NIUE ni Scar dcdcude | Tucson Symphony Orchestra. 
RING ran ens sicce vicasn cnc Ebene nas een | Hendrix Symphony. 


Fayetteville 


University Orchestra. 
Fort Smith 


Fort Smith Symphony Orchestra. 


Little Rock....._.....| Arkansas State Symphony Association. 
CIA vic nitncinieeeuens CS ES | Pacific Union College Concert Orchestra. 
Arcata.._.............| Humboldt Little Symphony. 
RTTAGNOE aS eco cnekic | La Sierra College Concert Orchestra. 
Bakersfield___.......-- Kern Philharmonic Society. 
PERNT ow cw nerecunsd« Armstrong College Symphony. 
MMe Ag ot RL (The) Musicians’ Union Orchestra. 
...do ....-..--.---| University of California Symphony Orchestra. 
BONE oni de ccueon | Burbank Symphony Association. 
CNN. ce tsnbktakubinke | Chico State College—Community Little Symphony 
| Claremont -._.....- ...| Orehestra of Pomona College. 
ETE dakcinloneeh daleccio | California Aggie Orchestra. 
St) I... is a ctladinabiuninileds | Fresno State College Symphony Orchestra. 
ER oo cncmaanns | Glendale Symphony Orchestra. 
| Huntington Park.....| Huntington Park Symphony Orchestra. 
| Inglewood__........... | Inglewood Symphony Orchestra. 
| Long Beach...--....-- Little Symphony Orchestra of Long Beach. 
se euia nd kasama | Long Beach Philharmonic Symphony. 
BRE RRS PAS A! | Woman’s Symphony Orchestra. 
Los Angeles. __- ---| Los Angeles Junior Philharmonic. 
tia al Sit enacted .---| Los Angeles Philharmonic Orchestra. 
fethi* ‘ _| Los Angeles String Orchestra. 


pO aco is ocho | Los Angeles Women’s Symphony. 


eae seeusses] Meremblum Junior Symphony Orchestra. 
a ts lacig aia aid | Occidental College Orchestra. 
..--.d0_................| Pepperdine Community Orchestra. 
Licard do___..............| University of California at Los Angeles Symphony 
| Orchestra. 
As | RIESE Se University of Southern California Orchestra. 
Monrovia_............| San Gabriel Valley Symphony. 
Oa sis | Holy Names College Orchestra. 
sObatks: cgeiioed | Mills College Ensemble. 
Si kinitincssinias wlekiaoael | Oakland Symphony Orchestra. 
Pasadena... ........ ..| California Technical Orchestra. 

: OP Sie. Cc oaks | Pasadena Civil Music Association, 
J area. | University Orchestra. 
Sacramento...........| Sacramento Philharmonic Association. 

do__...............| Sacramento State College Little Symphony. 
Salinas j cs Monterey County Symphony Orchestra. 
| San Bernardino--_..~- ; San Bernardino Valley Symphony. 


San Oarees. .. cok Sequoia Symphony Association. 


ee 
















Colo 


Con 


Del: 
Flor 


Ge 





nh solo 

their 
ppren- 
rs for 


weigh 
id, we 
ng you 
soul 

- notes 
rith no 
mition 
nment 
yurden 
isure.”’ 
you a 
estras, 
3. We 


je-civic 


ablished 


,. 


iphony 


REVENUE 


ACT OF 1951 2229 


Listing of professional, nonprofessional, civic, amateur, college, and college-civic 
symphony orchestras in the United a, nee 1, 1951—Continued 


ee 


State 





City 


———EE2 


California... 


Santa Barbara 
et ‘ . 
Santa Monica 

Santa Rose-.- 


Whittier 


Colorado. ...-...-. ie cetiad | Boulder.__- 


Connecticut 


Colorado Springs . 
| Denver 


ye 
La Junta_......-- 
Pueblo-_- 
| Bridgeport i‘ 
coin ee : 
Hartford 
New Haven 
sega atta ot 
ao 
i irene ws 

New London... 
Norwalk 
Thompsonville. 
| Torrington 
Waterbury 
Willimantic. 
Woodbury --_--- 





DelawWalO. <cachscadistese Weegee 


Florida 


ia nda -< ‘Gables . 


Daytona Beach 
water ; 
OS ARE 
Fort Lauderdale...... 
Gainesville 
Jacksonville_........- 
Lakeland - -- 
Miami 
Orlando 
Sarasota. --_-- 
Tallahassee 
T ampa 
Atlanta 
Scans 
Demorest 
Gainesville 


Boise - .. ..- 
cg Mn 
Idaho Falls 
Moscow 
Pocatello 
Rexburg. -- 
Alton 
Aurora 
| Bloomington 
| do 
| Carbondale 
| Carthage 
| Charleston 
Decatur 
| Elsah 
Evanston 
do 
Galesburg 
Jacksonville .. 





| 
|G 
i 


en 


Orchestra 


| San Diego Community Symphony Orchestra. 
| San Diego Philharmonic Orchestra. 


San Diego State College Orchestra. 

San Francisco Rehearsal Orchestra. 

San Francisco State College Symphony. 

San Francisco Symphony Orchestra. 

San Jose Civic Symphony Association. 

San Jose State College Orchestra. 

Santa Barbara Orchestra. 

Westmont College Orchestra. 

Santa Monica Civic Orchestra. 

Sonoma County Symphony Orchestra. 
College of the Pacific Conservatory Orchestra. 
Stockton Symphony Orchestra. 

Vallejo Symphony Orchestra. 

Whittier College-Community Symphony Orchestra. 
University of Colorado Symphony Orchestra, 


-| Colorado Springs Symphony Orchestra Association. 


Denver Businessmen’s Orchestra. 
Denver Civic Symphony Orchestra. 
Denver Symphony Orchestra. 


-| Colorado Arts and Mechanics College Orchestra. 


Fort Collins Civic Symphony. 

Greeley Philharmonic Orchestra. 

Arkansas Valley Symphony Orchestra. 
Pueblo Civic Symphony Orchestra. 
Connecticut Symphony Orchestra. 
University of Bridgeport Community Orchestra, 
The Symphony Society of Greater Hartford. 
Business and Professional Men’s Orchestra, 
Johnson Junior Symphony. 

New Haven Sympnony Orchestra. 

Yale Music School Ensemble. 

New London Symphony Orchestra. 


| Norwalk Symphony. 
| Enfield Symphony Orchestra. 
| Torrington Symphony Orchestra. 


Waterbury Civic Orchestra 


| Willimantic Symphony Orchestra, 


Woodbury Symphony Orchestra. 
Delaware Philharmonic Symphony. 


| Wilmington Symphony Orchestra. 


University of Miami Symphony. 
Bethune Cookman College Orchestra. 
Daytona Beach Youth Symphony Orchestra, 
Stetson Symphony Orchestra 
Fort Lauderdale Symphony Orchestra. 
University of Florida Symphony Orchestra; 
Jacksonville Philharmonic Orchestra. 
Florida Southern College Orchestra 
University of Miami Symphony Orchestra 
Orlando Civie Orchestra. 
Florida West Coast Symphony. 
Florida State Symphony 
Florida State University Symphony. 
Tampa Symphony Orchestra. 
Atlanta Symphony Orchestra 
Atlanta-Spelman-Morehouse Orchestra. 
Piedmont Orchestra. 
Brenau College Orchestra 
Macon Symphony Orchestra. 
Sa rannah Little Symphony. 

Savannah Musie Association Orchestra. 
Boise Symphony Orchestra 
Boise College-Civie Orchestra. 
Idaho Falls Symphony Orchestra 
University of Idaho Symphony Orchestra 
Idaho State Symphony. 
Rexburg Symphony Orchestra. 
Madison County Symphony Orchestra 
Aurora Civie Orchestra. 
Bloomington-Normal Symphony. 
Illinois Wesleyan University Symphony. 
Southern Illinois Symphony. 
Carthage College-Community Symphony Orchestra. 
Eastern Dlinois State College Orchestra. 
Millikin Civie Orchestra. 
The abwong a College Orchestra 
Evanston Civie Orchestra Association. 
Northwestern University Symphony Orchestra. 
Knox College Sinfonietta. 
MacMurray College String Ensemble. 
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Listing of professional, nonprofessional, civic, amateur, college, and college-ci vi; List 
symphony orchestras in the United States, Aug. 1, 1951—Continued 


State 


Illinois 


Indiana 


Kentucky. 


City 


Joliet 

do 
Kankakee 
Kewanee 
La Grange 
Monmouth 


| Oak Park 


Peoria 
Quiney 
Kock Island 
Rockford 
Springfield 
Urbana 
Vienna 
Waukegan 
W heaton 
Zion 
Chicago 


Bioomington 
Columbus 
Crawfordsville 
Danville 
do 
Elkhart 
Evansville 
Fort Wayne 
Gary 
Greencastle 
Indianapolis 
do 
Lafayette 
do 
Marion 
Muncie 
North Manchester 
do 
Notre Dame 
St Mary-of-the- 
Woods. 
South Bend 
Terre Haute 


Valparaiso 
Ames 
Burlington 
Cedar Rapids 
do 
Davenport 
ao 
Decorah 
Des Moines 
Dubuque 
Grinnell 
lowa City 
Lamoni 
Mason City 
Mount Vernon 
Pella 
Sioux City 
do 
Waterloo 
Hays 
Independence 
Lindsborg 
Manhattan 
Ottawa 
Topeka 
Wichita 
do 
Winfield 
do 
Xavier 
Ashland 
Berea 
Lexington 
do 
Louisville 


| 


Orchestra 


| Joliet Junior College Little Symphony. S Loui 





Joliet Symphony Orchestra. 

Kankakee-Olivet Symphony. 

Kewanee Civie Orchestra. 

West Suburban Symphony Orchestra. 

Monmouth College Orchestra. 

Oak Park-River Forest Orchestra. 

Peoria Symphony Orchestra. 

Quincy Littl Symphony. 

Augustana College Orchestra , Malt 
Rockford Civic Symphony Association. 

Springfield Symphony Orchestry. 

University of Illinois Symphony Orchestra 

Vienna Symphony Orchestra. 

Waukegan Philharmonic Orchestra. ’ 
Wheaton College Symphony. Mar 
Zion Symphony Orchestra. 

Chicago Business Men’s Orchestra 

Chicago Symphony Orchestra. 

DePaul University Symphony 

Elgar’s Orchestra E Ma 
Midwestern Conservatory of Music Orchestra 
North Side Symphony Orchestra 

University of Chicago Symphony Orchestra 
Indiana University Symphony 

Columbus Symphony Orchestra 
Crawfordsville Symphony 

The Hoosier Symphony Orchestra and Chorak 
Canterbury Symphonette 

Elkhart Symphony Orchestra 

Evansville Philharmonic Orchestra 

Fort Wayne Philharmonic Orchestra. 

Gary Symphony Society, Inc 

DePauw University Symphony Orchestra 
Arthur Jordan Conservatory Orchestra 
Indianapolis Symphony Orchestra 

Lafayette Symphony Orchestra 

Purdue University Orchestra. 

Marion College Orchestra 

Muncie Community Symphony Orchestra 
North Manchester Civic Symphony Orchestra 
North Manchester String Symphony 

Notre Dame Symphonette 

St. Mary-of-the-Woods College Sinfonietta 


South Bend Symphony Orchestra 

Terre Haute Civie and Teachers College Sy: 
Orchestra 

Valparaiso University Orchestra. . 

lowa State Symphony Orchestra E 

Junior College Little Symphony F 

Cedar Rapids Symphony Orchestra 

Coe College Orchestra. 

Ambrose Concert Orchestra 

Tri-City Symphony Orchestra Association 

Luther College Concert Band 

Drake-Des Moines Symphony Orchestra kL as 

University of Dubuque Orchestra : = 

Grinnell College Orchestra 

The University Symphony Orchestra 

Graceland-Lamoni Orchestra 

Mason City Woman’s Symphony Orchestra 

Cornell College Symphony Orchestra 

The Central College Orchestra. 

Briar Cliff College Orchestra 

Sioux City Symphony Orchestra 

Waterloo Symphony. 

Fort Hays Symphony. 

Southeast Kansas Symphony Orchastra 

Bethany Symphony Orchestra 

College-Civie Orchestra. 

University-Civie Symphony. 

Topeka Civie Orchestra 

Friends University Orchestra 

The Wichita Symphony Orchestra 

Southwestern College Symphony Orchestra 

Winfield Civic Orchestra. 

St. Mary College Orchestra 

Ashland Junior College Civie Orchestr 

Berea College Orchestra. 

Transylvania College Orchestra 

University of Kentucky Symphony Orchestra 

Louisville Philharmonic Orchestra 


Listing of professional, nonprofessional, civic, amateur, college, 
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State 


City 


Baton Rouge 
Hammond. 
Lafayette 
Natchitoches 
New Orleans 
do 
Pineville 
Ruston 
Shreveport 
Augusta 
Bangor 
Lewiston 


| Orono 


Portland 
Waterville 
Baltimore 

do 
Cumberland 
Frederick 
Westminster 
Amherst 
Arlington 
Boston 

do 

do 

do 

do 

do 
Brockton 

do 
Cambridge 
Fall River 
Framingham 
Haverhill 
Hingham 
Lawrence 
Lowell 
Lynn 
Malden 
Medford 
New Bedford 

do 
North Adams 

do 
Northampton 
Norton 
Norwood 
Pittsfield 
Plymouth 
Reading 
Salem 
Springfield 
Wellesley 
Westfield 
Worcester 

do 

do 
Ann Arbor 

do 
Battle Creek 
Benton Harbor 
Berrien Springs 
Dearborn 
Detroit 

do 

do 
East Lansing 
Flint 
Grand Haven 
Grand Rapids 
Hamtramck 
Hillsdale 
Holland 
Jackson 
Kalamazoo 

do 


Lansing 


Marquette 
Midland 

Mount Clemens 
Muskegon 
Plymouth 
Saginaw 
Ypsilanti 


1951 
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and college-civic 


United States, Aug. 1, 1951—Continued 


Orchestra 


Baton Rouge Civic Symphony 
Southeastern Louisiana College Orchestra 
Southwestern Symphony Orchestra 
Northwestern State College Symphony Orchestra. 
New Orleans Symphony Society 

The Summer ‘‘Pop”’ Concerts, Inc 
Alexandria-Pineville Symphony Orchestra. 
Louisiana Tech. Symphony Orchestra 
Shreveport Symphony Society 

Korda Junior Symphony Orchestra. 
Bangor Symphony Orchestra. 

Orphie Seciety Orchestra 

University of Maine Symphony Orchestra 
Portland Symphony Orchestra 
Colby-Community Symphony Orchestra 
Baltimore Symphony Orchestra 

The Morgan College-Community Orchestra 
Cumberland Civic Symphony 

Hood College Orchestra. 

Western Maryland College Little Symphony Orchestra. 
University Symphony Orchestra 

Arlington Philharmonie Society 

Boston Civie Symphony Orchestra 

Boston Pops Orchestra 

Boston Symphony Orchestra 

Boston University Orchestra 

First Veterans Symphony Orchestra 

New England Conservatory Orchestra 
Brockton Orchestral Society 

Whitman Orchestral Club Orchestra 
Harvard University Orchestra 

Fall River Symphony Orchestra 
Framingham Civic League Orchestra 
Haverhill Civie Symphony Orche 
Hingham Civie Orchestra 

Lawrence High School Alumni Sy 

Lowell Philharmonic Orchestr 

North Shore Philharmonic 

Weltman Orchestral Society 

Tufts Community Orchestra 

New Bedford Chamber Music Society 
New Bedford Symphony Orchestra 
Berkshire Community Orchest 

North Adams Symphony Orchestr 

Smith College Orchestra 

Wheaton Community Orchestra 

Norwood Symphony Orchestr 

Pittsfield Community Symphony 
Plymouth Philharmonic Symp! 

Reading Symphony Orchestra 

Salem Orchestra 

Springfield Symphony 

Wellesley College Orchestr 

Westfield Symphony 

Clark University Orchestra 

Worcester Philbarmonic 

Worcester Youth Orchestra 

University of Michigan Symphor 

Ann Arbor Civic Orchestra 

Battle Creek Symphony Orchestra 

Twin City Symphonic Society 

Emmanuel Missionary College Orchestra. 
Dearborn Civie Orchestra 
Seandinavian Symphony 
University of Michigan Extension Or 
Wayne University Symphony Orchestra 
Michigan State College Symphony Orchestra. 
Flint Symphony Orchestra. 

West Shore Symphony 

Grand Rapids Symphony Orchestra 
Hamtramck Philharmonic Orchestra 
Hillsdale College Symphony Orchestra 
Hope College Orchestra 

Jackson Concert Orchestra 

American Male Chorus Concert Associatio 
Kalamazoo Symphony Society 

Lansing Civic Symphony Orchestra 
Tri-City Symphony Orchestra 

Dow Symphony Orchestra 

Mount Clemens High Schoo] Symphony Orchestra. 
West Shore Symphony 

Plymouth Symphony. 

Saginaw Civie Symphony 

Ypsilanti Normal College Symphony. 


chestra, 
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Minnesota............- 


Mississippi 


Nevada... 


State 
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Listing of professional, nonprofessional, civic, amateur, college, and college-civic 
symphony orchestras in the United States, Aug. 1, 1951—Continued 





























City Orchestra 
a i ie a 
.-| Collegeville... ......... | St. John8s Cee Symphony Orchestra. 
OS OS ae Duluth Symphony Orchestra. 
oo Range Symphony Orchestra. 
| Minneapolis--.-..-....- Minneapolis Symphony Orchestra. 
ail do_.........-..--..| Northwest Sinfonietta. 
edad do..........-......| University of Minnesota Symphony Orchestra. 
JR eee New Ulm Civic Orchestra. 
Northfield -..........-. The Carleton Orchestra. 
Ls es tidIN A Siaestatnaehedpegiad St. Olaf College Orchestra. 
| Rechnether....-.-.++.... Rochester Symphony Orchestra. 
| Mi GN ctcetnwnnneen St. Cloud Civie Orchestra. 
| St. Pp hiask 5 tedrintetsien College Orchestra. 
nial do..........---....| Hamline University Orchestra. 
| ciel DS inenti<nenencpie St. Paul Civic Orchestra. 
nae 8 nc aesibidiie St. Thomas College Orchestra. 
OS ee | Gustavus Adolphus Symphony Orchestra. 
Blue Mountain...._.. | Blue Mountain College Orchestra. 
Jackson. ..............| Jackson Symphony Orchestra Association. 
| Columbia .............} Burrall Symphony. 
| Cape Girardeau... -_. | Cape Girardeau Symphony Orchestra. 
Conception ........... | Conception Seminary Orchestra. 
PRU tiesndind sins uh Central College Orchestra. 
Independence --- - - - ..| Independence Symphony Orchestra. 
| Jefferson City........- | Lincoln University Little Symphony. 
| Kansas City....-..... Kansas City Philharmonic. 
wiih aM ince sc llasiea ee einai | The University of Kansas City Symphony Orchestra, 
|. | eS | Park College Orchestra. 
St. Charles............ Lindenwood College Orchestra. 
| AR I nninerecssd St. Louis Philharmonic Society. 
eel do............---.-| St. Louis Symphony Orchestra. 
SE Sedalia ee Society. 
Springfield _........._- Springfield Civic Symphony. 
SNE « .iaitd a coupsteniel illings Symphony Orchestra. 
eal PES LIES Midland Symphony Orchestra. 
Bozeman. Montana State College apepeeny. 
Glendive. .- Glendive Symphony Orchestra. 
Great Falls. Great Falls nn Orchestra. 
Missoula. -. ..--| Missoula Symphony Orchestra. 
stig slictutiinniiins saab Montana State University Symphony Orchestra. 
al do_._...............| Rocky Mountain Symphony Orchestra. 
I csenihsnes piecemeal Hastings Civic Symphony. 
UCT. ccwin wkend Kearney Civic Symphony Orchestra. 
Ri wecpareaiitcadend Lincoln Symphony Orchestra. 
ati etna University Symphony Orchestra. 
NG cantina tb eninsespid Omaha Sympheny Orchestra. 
EN aicta inline wetness Reno Civic Orchestra. 
A, sicsbieiiebonsecindieies Berlin Symphony Orchestra. 
I ara eid tecoehes! | New Hampshire Symphony. 
ID cesses sth: b:crietcnne University Symphony Orchestra. 
ea io Society Symphony Orchestra of Dartmouth 
ollege. 
Asbury Park........-. Spring Lake Sinfonietta. 
Atlantic City......... Atlantic City Symphony Orchestra. 
all do__...............| Center Symphony Orchestra. 
ee OT ESS Bergen Symphony Society. 
Bloomfield. ..........- Bloomfield Symphony Orchestra, 
Sea New Jersey Philharmonic Symphony Orchestra. 
Carney’s Point....._-- YMCA Symphony Orchestra. 
Elizabeth ___._........| Elizabeth Philharmonic Society. 
Hudson County-_-.....- West Hudson Symphony Orchestra. 
SO SEIS < cocinnenten Jersey City Philharmonic Symphony Orchestra. 
iin snkd hina Essex County Symphony Society. 
New Brunswick-.-.._.. New Brunswick Civic Symphony Orchestra. 
<ul do.................| Rutgers Symphony Orchestra. 
FM ciclntitinkutnnctcinme Mount Lakes Symphony Orchestra. 
pel Midi avenneiesthen Nutley Symphony Society. 
Orange New Jersey Symphony. 
Paterson Passaic-Bergen County Orchestra. 
Passaic Passaic-Bergen Symphonie Society. 
| Paterson Paterson Philharmonic. 
Plainfield Plainfield Symphony Society. 
Roselle : New Jersey Symphony. 
Trenton.____- : Trenton Symphony. 
| Albuquerque-..._..... Albuquerque Civie Symphony. 
TO lah cc rae Eastern New Mexico University Symphonette Or- 
| chestra. 
1 a Albany Symphony Orchestra. 
7 te tL Town of Bablylon Symphony Association. 
ee Batavia Civic Orchestra. 
| 


Bronx eas ee 
Sbichaustvanntnne’ Sarah Lawrence Ensemble. 
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Listing of professional, nonprofessional, civic, amateur, college, and college-civie 
symphony orchestras in the United States, Aug. z 1962-—-Gontinnel 


State City Orchestra 


New York | Brooklyn College Symphony. 
_....| Brooklyn Little Symphony. 
Brooklyn String Orchestra. 
Buffalo Philharmonic Orchestra. 
Corning and Painted Post Philharmonic Society. 
| Little Symphony. 
Flushing ueens College Orchestra. 
RR Houghton College Symphony Orchestra. 
. Ithaca College Symphony Orchestra, 
The University Orchestra. 
Jamestown | Jamestown Civic Orchestra, Inc. 
Little Falls | Little Falls Symphony Orchestra. 
Lockport | Lockport Symphony Orchestra. 
Mount Vernon | Mount Vernon Symphony Orchestra. 
New Rochelle | New Rochelle Symphony. 
Niagara Falls.........| Philharmonic Orchestra of Niagara Falls. 
Oneida Kenwood-Sherrill Symphony Orchestra. 
Oneonta | Hartwick College Orchestra. 
Peekskill | Peekskill Civic Orchestra. 
| Potsdam State Symphony Orchestra. 
Dutchess County Philharmonic Society. 
The Vassar College Orchestra. 
Eastman School of Music Junior Symphony Orchestra. 
Eastman School of Music Little Symphony. 
Drehestr Eastman School of Music Senior Symphony Orchestra. 
rehestra, Rochester Civic Orchestra. 
Rochester Philharmonic Orchestra. 
pee ae Skidmore College Orchestra. 
Schenectady Schenectady Symphony Orchestra. 
Staten Island Civic Symphony. 
Wagner College Symphonic Orchestra. 
Syracuse Civic Symphony. 
Syracuse String Quartet. 
Syracuse University Symphony. 
| Hudson Valley Symphony. 
R. P. I. Orchestra. 
Utica Civic Orchestra. 
| Utica Symphonette. 
Watertown Symphony Orchestra. 
United Nations Symphony Orchestra. 
Westchester Symphony. 
| Yonkers Philharmonic Orchestra. 
The City College Symphony Orchestra, 
Columbia University Chamber Orchestra. 
Hunter College Orchestra. 
Judge Prince’s City Amateur Symphony Orchestra. 
Kraeuter Trio. 
..-----| Little Orchestra Society, Inc. 
) “ Manhattan Symphonette. 
artmouth Metropolitan Bell Symphony Society. 
Mozart Orchestra of the Henry Street Settlement. 
National] Orchestral Association. 
i; NBC Symphony Orchestra. 
New York City Symphony. 
.| New York Doctors’ Symphony. 
. New York Junior Symphony. 
New York Little Symphony. 
New York Philharmonic Society. 
Washington Heights ‘‘Y’’ Symphony Orchestra. 
Washington Square College Orchestra. 
aS Yeshiva University Orchestra. 
North Carolina North Carolina State Symphony. 
sical University Symphony Orchestra, 
Charlotte Symphony Orchestra, 
Davidson Little Symphony. 
hen sated Duke University Symphony Orchestra. 
Guilford College - Civic and Teachers College Symphony Orchestra. 
Greensboro Greensboro Orchestra. 
Raleigh | North Carolina State College Symphony Orchestra 
Raleigh Chamber Music Guild Sinfonietta. 
State College Little Symphony. 
Salisbury - | Salisbury Civic Orchestra. 
; Winston-Salem ____...| Winston-Salem Symphony Association. 
m North Dakota lg | Bismarck Symphony Orchestra Association. 
mnette Or- Fargo Moorhead Orchestra Association. 
| University Concert Orchestra. 
Ohio Akron Doctors Orchestra. 
Alliance...............] Mount Union College Symphonie Orchestra. 
Ashland Symphony Orchestra. 
Ohio University Symphony Orchestra. 
Baldwin-Wallace (College) Symphony. 
Bluffton College Orchestra. 
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| Oxford. 






Cambridge 

Canton 

Cincinnati 
do 


do 
Cleveland 

do 

do 


| Columbus 


do... 
Dayton 
Delaware 
Dover 
Lima 
Lisbon _. 
Lorain _- 
Middletown 
New Concord 
Newark 
Oberlin 

do 


Painesville 
Shaker Heights 
Sidney 
Springfield 

do 
Toledo 
Wilmington 
W ooster 
Youngstown 

do 
Chickasha 
Enid 

do 
Norman 
Oklahoma City 
Stillwater 
Tulsa 

do 
Corvallis 
Eugene 

do 
Forest Grove 
Hood River 
La Grande 
Marylhurst 
Medford 
MeMinnville 
Portland 

do 

do 

do 

do 
Salem 
Allentown 

do 
Altoona 
Ambridge 
Beaver Falls 
Butler 
Chambersburg 
Chester 
Columbia 
Easton 

do 
Erie 


| Greensburg 
Greenville 


Harrisburg 
Haverford 
Honesdale 
Huntington 
Jenkintown 
Johnstown 
Kennett Square 
Lancaster 
do 

Lewisburg 
Mansfield 
Meadville 
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Orchestra 


Cambridge String Choir. 
Canton Symphony Orchestra. 
Cincinnati Civie Orchestra. 


Cincinnati Community Symphony of the Jey 


Center. 
Cincinnati Symphony Orchestra 


Cleveland Heights Symphony Orchestra. 


Cleveland Orchestra. 

Western Reserve University Orchestra. 
Capital University Symphony Orchestra. 
Ohio State University Symphony. 

Dayton Phiharmonie Orchestra Association. 
Ohio Wesleyan University Symphony 
Philharmonic Orchestra of Tuscarawas County 
Lima Little Symphony. 

Columbiana County Symphony Orchestra. 
Lorain Philharmonic Orchestra 
Middletown Civic Symphony Orchestra. 
Muskingum College Orchestra 

Licking County Philharmonic. 
Conservatory Orchestra. 

Conservatory Training Orchestra 

Miami University Symphony Orchestra 
Painesville Civie Orchestra. 

Shaker Heights Symphony Orchestra. 
Sidney Music Club Orchestra 

Springfield Symphony. 

Wittenberg Symphonic Band. 

Toledo Symphony Orchestra. 

Wilmington College Sinfonetta. 

Wooster Symphony Orchestra. 

Youngstown College Symphony Orchestra. 
Youngstown Symphony Orchestra. 
Oklahoma College for Women Orchestra. 
Enid Symphony Orchestra. 

Phillips University Symphony 

University Symphony Orchestra. 
Oklahoma City Symphony Orchestra 
Oklahoma A. & M. College Orchestra. 
Tulsa Philharmonic Orchestra 

University of Tulsa Symphony Orchestra. 
Oregon State College Orchestra. 

Eugene Junior Symphony 

University of Oregon Symphony. 

Pacific University Orchestra. 

Hood River Symphony Orchestra. 

Eastern Oregon College Orchestra. 
Marylhurst College Orchestra 

Southern Oregon Philharmonic Society. 
Linfield Chamber Orchestra 

Lewis and Clark College Symphony 
Portland Junior Symphony Orchestra. 
Portland Symphony Orchestra. 

Sirpo Chamber Orchestra. 

University of Portland Orchestra. 
Willamette University Symphony Orchestra. 
Allentown Symphony Association. 

Lehigh Valley Symphony 

Altoona Civic Symphony Orchestra. 
Ambridge Community Symphony Orchestra 
Geneva College Concert Orchestra. 

Butler County Orchestral Association. 
Collegium Musicum Orchestra of Wilson Colleg« 
Barclay Ensemble 

Columbia Symphony Orchestra Association 
Lafayette College Little Symphony 
Lafayette College String Ensemble. 

Erie Philharmonic Society. 

Seton Hill College Orchestra. 

Greenville Symphony Orchestra 
Harrisburg Symphony Orchestra. 
Haverford-Bryn Mawr College Orchestra. 
Honesdale Symphony Orchestra 

Juniata College Symphony Orchestra. 

Old York Road Symphony Society. 
Johnstown Symphony Orchestra. 

Kennett Community Symphony Orchestra. 
Franklin and Marshall Chamber Orchestra. 
Lancaster Community Symphony. 
Bucknell University Symphony Orchestra. 
Mansfield Community Symphony Orchestra. 
Meadville Orchestral Society. 
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State 


Pennsylvania 


Rhode Island 


South Carolina 


South Dakota 


rennessee 


City 


New Kensington 


Philadelphia. 
do 
do 
do 
do 
do 
do 
Pittsburgh 
do 
do 


do 


- Pottstown 


Reading 

do 

do 
Scranton 
Selingsgrove 
State College 
Sunbury 
Swarthmore 
West Chester 
W ilkinsburg 
Williamsport 
York 
Kingston 
Providence 

do 
‘ do 
Anderson 
Charleston 
Columbia 

do 

do 
Florence 
Greenville 
Spartanburg 
Sioux Falls 
Vermillion 
Yankton 
Chattanooga 

do 
Cleveland 
Cookeville 
Kingsport 
Knoxville 
Memphis 
Nashville 

do 
Oak Ridge 
Abilene 
Amarillo 
Austin 
Belton 
Brownwood 
Corpus Christi 
Dallas 

do 
Denton 
Fl Paso 
Forth Worth 

do 

do 

do 
Georgetown 
Houston 
Lubbock 
San Antonio 

do 

do 
Waco 

do 
Wichita Falls 
Cedar City 
Logan 
Provo 

do 
St. George 
Salt Lake City 

do 

do 


do 


Orchestr 


i 


New Kensington Symphony Orchestra 
Drexel Institute Symphony Orchestra 
Germantown Symphony Orchestra 

Main Line Symphony. 

Philadelphia Orchestra 

Philadelphia ‘‘Pops’’ Orchestra 
Roxborough Symphony Orchestra 

West Oak Lane Symphony Orchestra 
Carnegie Music Department Symphony Orchestra 
Chamber Orchestra of Pittsburgh 
Duquesne University Symphony Orchestra 
Pittsburgh Symphony Orchestra 
Pottstown Civic Symphony Orchestra 
Albright College Symphony Orchestra 
Reading Symphony Orchestra 

Sinfonette 

Scranton Philharmonic Orchestra 
Susquehanna Symphonie Society 

College Symphony Orchestra 

Sunbury Symphony 

Swarthmore College Orchestra 
Symphony Orchestra of State Teachers College 
Wilkinsburg Civie Orchestra 
Williamsport Symphony Society, Inc 
York Symphony Orchestra 

Rhode Island State College Orchestra. 
Brown-Pembroke Orchestra 

Providence Community Sinfonietta. 
Rhode Island Philharmonic Orchestra. 
Anderson Symphony Orchestra 
Charleston Symphony Orchestra 
Columbia Music Festival 

South Carolina Philharmonic Orchestra Society 
Southern Symphony 

Florence Civic Orchestra 

Greenville Symphony Orchestra 
Spartanburg Symphony 

Augustana Symphony Orchestra 
University of South Dakota Symphony Orchestra, 
Yankton College Conservatory Orchestra 
Casale String Ensemble 

Chattanooga Philharmon Associat 

Bob Jones College Orchestra 

Tennessee Technical Concert Or 
Kingsport Symphony Orchestra 
Knoxville Symphony Society 
Southwestern Orchestra 

Nashville Symphony Orchestr 

Nashville Youth Orchestra 

Oak Ridge Symphony Orche 

Abilene Christian College Symp 
Amarillo Philharmonic Orches 

Austin Symphony Society 

College Orchestra 

Howard Payne College Or¢ 

Corpus Christi Symphony 

Dallas Symphony 

Southern Methodist University Student Symphony 
North Texas State Symphony Orchestr 
Fl Paso Symvhony Orchestra 

Fort Worth Chamber Orchestra 

Forth Worth Symphony Orchestra 
Texas Weslevan College Orchestra 
University Symphony Orchestra 
Southwestern University Sinfonietta 
Houston Symphony Orchestra 

Lubbock Little Symphony 

Incarnate Word College Orchestra 

San Antonio Chamber Music Society 
San Antonio Symphony 

Baylor University Symphony Orchestra 
Waco Symphony Orchestra 

Wichita Falls Symphony Orchestra 
Branch Ag. College Symphony Orchestra 
Utah State Symphony Orchestra 
Brigham Young University Orchestra 
Intermountain Symphony 

Dixie College Orchestra 

MeCune School of Music Symphony Orchestra 
Shepherd-Booth Sinfonietta 

University of Utah Symphony Or 


Utah State Symphony Orchestra 
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State City | Orchestra 


Vermont Middlebury-_..........| Vermont State Symphony. 
Virginia Arlington Arlington Civic Symphony. 
| | Bristol Civic Symphony. 
| Charlottesville University of Virginia Orchestra. 
| Lynchburg Lynchburg Civic Symphony. 
Norfolk Symphony Orchestra. 
Petersburg Virginia State College Little Symphony. 
Richmond Richmond Symphony Orchestra. 
Washington Aberdeen High School Symphony Orchestra. 
Bellingham College-Civic Orchestra. 
Bremerton Symphony Orchestra. 
| Everett Symphony Orchestra. 
State College of Washington Symphony Orchestra. 
Seattle Symphony. 
University of Washington Symphony Orchestra, 
Spokane Philharmonic Association. 
Whitworth College Orchestra. 
College of Puget Sound Symphony Orchestra. 
Tacoma Philharmonic Orchestra. 
Walla Walla Symphony Orchestra. 
Washington, D. C_...___} Mount Vernon Orchestra. 
National Gallery Orchestra. 
National Symphony Orchestra. 
U. 8. Department of Agriculture Symphony Orchestra. 
Washington Missionary College Sinfonietta. 
West Virginia Bluefield Symphony Orchestra. 
Charleston Symphony Orchestra. 
Clarksburg-_......-- Clarksburg Symphony Orchestra. 
| Fairmont Fairmont Symphony Orchestra. 
Huntington Symphony Orchestra. 
do.................} Marshal] College Symphony Orchestra. 
Morgantown y West Virginia University Community-Symphony, 
| Parkersburg Parkersburg Symphony Orchestra. 
Salem. Salem College Orchestra. 
Wheeling Wheeling Symphony Orchestra. 
Wisconsin Antigo................| Antigo Cosmopolitan Orchestra. 
Appleton _ Valley Symphony. 
Clintonville ..| Clintonville Civic Orchestra. 
| Fond du Lac Badger Symphony Orchestra, 
Kenosha Symphony Orchestra. 
| LaCrosse -_.- .| LaCrosse Civic Symphony Orchestra. 
, do__...............| LaCrosse Youth Symphony. 
| Madison | Madison Civic Symphony Orchestra. 
} do. University of Wisconsin Symphony Orchestra. 
| Milwaukee............| Milwaukee Symphony Philharmonic Association. 
do___._...........| Milwaukee Sinfonietta. 
Racine ..| Racine Symphony Orchestra. 
Sheboygan. ...._...- .| Sheboygan Civic Orchestra. 
Waukesha--........ -| Waukesha Symphony Association, 
| Wausau... .| Wausau Symphony Orchestra. 
Wyoming Casper ___. | Casper Civic Symphony, Inc. 
Oheyenne | Cheyenne Little Symphony. 
oP ee University Symphony Orchestra. 








Senator Byrp. Mr. Myers. 


STATEMENT OF ABRAM F. MYERS, COUNCIL OF MOTION PICTURE 
ORGANIZATIONS, WASHINGTON, D. C. 


Mr. Myers. Mr. Chairman, and gentlemen of the committee, my 
name is Abram F. Myers. I reside in Washington, D. C., and I 
represent the Council of Motion Picture Organizations. The Council 
of Motion Picture Organizations is an all-industry organization, 
representing all branches of the motion-picture industry. 

A number of witnesses from our industry registered to be heard, and 
in response to your request, we have consolidated them into one and 
I have undertaken 

Senator Byrp. You will make the presentation? 
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Mr. Myers. Yes, sir; except as Mr. Thalhimer might want to sup- 
plement my statement or pick up some point that I miss. 

From now on, the act is going to be a little different because you 
now have a witness who is going to advocate the elimination from the 
bill of provisions which would cost the Government a great deal of 
revenue, instead of asking for special favors for our business. 

I appear in opposition to section 402 of this bill, H. R. 4473. 

The declared purpose of that section is to reinstate certain prewar 
exemptions from the admissions tax. We shall later see how mislead- 
ing that declaration is. 

Section 402, if enacted, would enable every religious institution, 
that is, every church, Sunday School or organization thereof, every 
educational institution, every school and college in the United States, 
every charitable institution, every society for the prevention of cruelty 
to children or animals, every society conducted for the sole purpose 
of maintaining a symphony orchestra, every national guard or Reserve 
oflicers organization, every organization and post of war veterans and 
the auxiliaries or societies thereof, and the police and fire departments 
of every city, town, village, or municipality to conduct amusement 
enterprises, including motion-picture ceenin without having to add 
to the price of admission the 20 percent Federal admissions tax. 

By See the most serious provision—and this is the unkindest cut 
of all—is the one which would grant immunity from the admissions 
tax of societies or organizations conducted for the sole purpose of 
maintaing a cooperative or community moving-picture theater. 

The committee will note that there is no requirement that such an 
organization or society shall have any connection with any religious, 
educational, or charitable activity. The only limitation is with respect 
to participation in the net earnings, which may not inure to the 
benefit of any stockholder or individual. 

That same limitation applies to the exemptions to be granted to the 
religious, educational, and charitable organizations, and so forth, 
but it is wholly ineffective. 

In fact, the section if adopted, will open up a promoters’ paradise. 
I need not remind the committee that before there can be any net 
earnings, costs and expenses must be paid. The main items of cost 
invariably are the promoters’ fees ad expenses. They must be de- 


ducted from the moneys received, and the remainder, if any, would 
inure wholly for the benefit of the institutions involved, in literal 
compliance with the section. 

Let me cite a — example which will bring this point home to 


the committee. 
but it could. 

A hard-pressed motion-picture exhibitor, struggling to remain in 
business—and most of them still are—might welcome the chance to 
turn his theater over to some religious, educational, or charitable 
institution or a group organized to maintain a cooperative or com- 
munity center moving-picture theater in return for a satisfactory 
employment contract as manager. 

His salary, plus a net profit to the beneficiary, may be secured out 
of the tax savings afforded by this bill. That is the kind of competi- 
tion to which the established motion-picture theaters would be sub- 


jected—pardon me; is there a limitation that you want me to observe 
especially ? 


hope with all my heart and soul this will not happen, 
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Senator Byrrp. We do not want to limit you unreasonably but be as 
concise as you can. 

Mr. Myers. I know one never makes any progress by overstepping 
his bounds. 

Senator Byrrp. Take sufficient time. You have an important pres- 
entation. 

Mr. Myers. Thank you, sir. 

His salary, plus a net profit to the beneficiary, might easily be 

secured out of the tax savings afforded by this bill. That is the kind 
of competition to which the established motion-picture theaters woul 
be subjected by the provisions of this bill. 

Let us not mince words; this is a proposal to grant a Federal subsidy 
to all manner of entertainment enterprises ¢ onducted in lar ge measure 
for the enrichment of promoters, to all manner of fly -by-night oper 
ators in order to give them a competitive advantage equal to 20 percent 
of the price of every ticket sold, over the legitimate, established 
business. 

The provisions in question are vicious for two reasons: They would 
grant subsidies to favored enterprises—favored entertainment enter- 
prises in violation of fundamental principles of our Government, and 
at the same time, would oppress and threaten legitimate enterprises. 
and endanger the revenue now being derived from taxpayers—an< 
this at the moment when the Government needs all of the revenue that 
it can lay its hands on for the national emergency. 

I was refreshed by the candor of the last witness. She said very 
frankly that the savings resulting from the granting of these ex 
emptions would be pocketed by these institutions. Now, whose money 
is it? They do not pay—the amusement enterprises do not pay this 
tax; it is paid by the person who buys the admission to the place of 
entertainment. 

I have been before the Ways and Means Committee and before this 
committee a good many times with respect to this amusement tax, and 

always I have been confronted with this question, “What do you pro- 
pose to do with that money? Are you going to pass on the benetit 
of a reduction or repeal of the tax to the customers whose money 
it is, or are you going to pocket it ?” 

Last year, when the motion-picture industry was in the direst ex 
tremities, and I was before this committee and the House committee, 
asking for relief, I liad to answer that question and I prepared my- 
self in advance in this way: All the major theater circuits agreed 
they would pass on the benefit to their customers, and the great major- 
ity of the smaller theaters through their theater associations pledged 
the same thing, but here there is no such suggestion. 

We hear much said in praise of private enterprise, individual initi 
ative and free and open competition. 

These sentiments are even voiced by the public-spirited men who 
organize uplift societies and the fund-raising schemes for their sup- 
port; that is to say, they utter those sentiments in reference to their 
own private business operations, and rather lose sight of them when 
their hobbies are affected. 

Yet, what is here proposed is that religious, educational, and char- 
itable institutions, all manner of veterans’ organizations, and local 
and police and fire departments in the conduct of commercial ente! 
prises shall be given a bounty. 





it be is 


eppi ao 


it pres- 


sily he 
ve kind 
s would 


subsidy 
neasure 
it oper 
percent 


blished 


r would 
D ente) 
nt. and 
rprises, 
‘s—anc 


ue that 


id very 
ese eX 
mone, 
may this 
lace of 


ore this 
ax, and 
OU pro 
benetit 
money 


rest ex 
mittee, 
ed my 
agreed 
majo! 
pledged 


ul init 


en who 
sir sup 
to their 

when 


d char- 
id local 
| enter 


REVENUE ACT OF 1951 2239 


[ want to deal briefly with the declared purpose of section 402 to 
reinstate certain exemptions formerly contained in the Internal Rev- 
enue Code; that heading affords the text for the arguments in sup- 
port of the section, ni amely, that this is not an innovation, but a mere 
restoration: that since the movies survived under the unfair compe- 
tition thereby created before the war, they can do so again. 

While the provisions of section 402 are similar to those formerly 
contained in the code, with one notable embellishment and change in 
wording and arrangement, there is no compensating general exemp- 
tion of all admissions, including movie admissions. below a certain 
sum, such as that which prevailed throughout this time that the special 
exemptions were in oper: ation. 

[ have prepared a formal statement which goes into this matter in 
detail. The time allotted to me will permit but a brief summary, and 
I respectfully ask that the formal statement be inserted into the 
record immediately following my testimony. 

Senator Byrn. That will be done. Mr. Mye rs. 

Mr. Myers. For present purposes, it will suffice to say that at the 
iime these special exemptions were first adopted, and that was in 
1924, the Congress, in order to avoid discrimination, exempted from 
the tax all admissions of 50 cents or less including movie admissions. 

In those days of silent pictures, low production, and operating 
costs. and sound money, there were few, t any. movie admissions of 
more than 50 cents, exc ept an occasional road show. 

In succeeding vears the exemption was raised to 75 cents and then 
to $3 so that for a number of years the movies were auene exempt, 
and the special exemption meant nothing competitively. 

In 1932, in order to raise revenue for pump-priming purposes, Con- 
vress lowered the general exemptions to include only tickets of less 
than 41 cents. 

This affected a good many big-city downtown theaters, but even so, 
it left most neighborhood and small-town theaters. a majority of the 
theaters, untaxed. 

In 1941, in the teeth of World War II, Congress abolished all ex 
emptions, both general and special. The sound idea back of this was 
that all diversion seekers should bear their fair share of the tax bur- 
den, and that there should be special favors to none. 

The loss of the 40-cent exemption hit a lot of small theaters but 
attendance then was at its peak. 

In 1943 the tax rate was doubled from 10 percent to 20 percent, but 
business was still good, and with the country in the midst of a des- 
perate war, no one protested. 

Now, it is proposed to restore the special exemptions with an em- 
bellishment. at a time when the movies, in common with all other 
spectator amusements, are suffering, when the tax is double what it 
was when the spec ial exemptions were formerly in force, and without 
any compet nsating general exemption such as prevailed throughout 
the time that the special exemptions were in effect. 

Senator Byrp. Have you got any figures on the loss of business by 
the motion-picture industry ? 

Mr. Myers. Not combined figures but they are best reflected in the 
constantly dwindling receipts fram the admissions tax. 

Senator Byrrp. I mean, what percentage do you think it is / 
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Mr. Myers. Oh, anywhere from 25 to 45 percent over the wartime 
peak. The Internal Revenue Bureau’s tax figures cover all spectator 
amusements, but they reflect the trend generally. Baseball also is 
badly hit. 

The constantly dwindling revenue from admissions taxes tells tlie 
story. 

I was amused to read in the Wall Street Journal that an official 
of the St. Louis Cardinals baseball team, in view of the dwindling pur- 
chase price of the dollar, said: “The public would evidently rather see 
a meat plate than a home plate.” 

Senator Byrp. Has television expansion hurt the movies? 

Mr. Myers. It has undoubtedly hurt all spectator amusements. 
Television carries no admissions tax. 

I have heard the word “embellishment,” and perhaps I had better 
explain that. 

*rior to 1941 there was an exemption in favor of members of fire 
and police departments, their families and heirs. Obviously, that 
was to cover, or intended to cover, benefit performances for pension 
funds, relief funds, and the like. 

Now, that is changed in the present bill—and this is noteworthy— 
so as to exempt shows and entertainments for the benefit of the fire 
department and the police department themselves. 

Thus, under this provision, we would be treated to the spectacle 
of the Federal Government granting a subsidy to a local fire de- 
partment in the form of tax exemption to enable it to buy a new fire 
engine; this, if the committee, pleases, in the teeth of all the outcries 
against Federal encroachment or State abdication, however you want 
to view it, and is shocking to those of us who feel that the Federal 
Government should remain within the reasonable limits of its dele- 
gated powers. 

In considering the special plans made in behalf of those who would 
benefit from the passage of this bill, this committee should not over- 
look the fact that the motion pictures also are worthy and make an 
unportant contribution to the general welfare. 

They afford high-grade entertainment not merely to the intelli- 
gentsia and the dilettante, but to the masses and at a prices the masses 
can afford to pay. 

There is something incongruous to my mind about taxing a child’s 
%5-cent admission to a theater and exempting a $20 opera ticket, 
much as I should like to see culture spread over the length and breadth 
of the land. 

Senator Kerr. Did I understand you to say which of these groups 
you thought Congress was in? Is that what you said? 

Mr. Myers. I beg your pardon, sir? 

Senator Kerr. Did I understand you to say which of these groups 
you thought Congress came under? 

Mr. Myers. I think definitely in the eleemosynary institutions 
class. 

Senator Kerr. You are talking about the institution now, not the 
Members. 

Myers. That is right. [Laughter. | 

Motion pictures are fashioned to the public taste, and include in the 
yearly programs western, mystery plays, comedies, drama, and 
musicals. 
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Much also has been said about the diffusion of culture by operas 
and symphonies. I detract nothing from their value in that respect. 

I remind the committee now, though, that what used to be Lem 
Underdunk’s Silver Cornet Band in the village now has blossomed 
out into a symphony orchestra and the exemptions here will probably 
be greater than you anticipate. 

There have been a number of picture featuring symphony orchestras 
and opera singers. Mario Lanza’s rendition of operatic arias in that 
magnificent picture, The Great Caruso, probably did more to stimu- 
late the love for good music than—but I forbear to be invidious. 

On the cover of Time magazine this week you will see Mr. Lanza’s 
picture and a big article about that feature film. | 

The motion-picture industry’s great contributions to the war effort 
in two World Wars and its support of all manner of worthy causes 
and charities have been described to this committee on other occasions 
and need not be repeated here. 

In contributing to the entertainment of the Armed Forces, our in- 
dustry donated its product and talent, while others sold their wares 
for a price. 

Despite a popular impression, the motion-picture industry and 
Hollywood are not synonymous. 

Hollywood’s accomplishments speak for themselves, and no criti- 
cism is implied by this distinction, but more important are the thou- 
sands of motion-picture theaters scattered throughout the length and 
breadth of the land. 

These retail outlets are located in 9,600 cities and towns in the coun- 
try. Over one-third of the movie theaters are located in small towns 
and villages of 25,000 population and under. This is sound, every- 
day American business. It is also small business. 

The average seating capacity of theaters in the United States is 
643. Over half of the theaters have 500 or less seats, and those in the 
small towns average only 339 seats. 

These theaters represent 94 percent of the total investment in the 
motion-picture industry. They employ upwards of 140,000 people. 

The motion-picture exhibitor is like every other Main Street mer- 
chant. As a citizen, taxpayer, employer, he is indistinguishable from 
the corner druggist or grocer. There is no more reason to discrimi- 
nate against him and subsidize his competitors than there is to ac- 
cord like shabby treatment to other merchants. 

In conclusion, we ask that the unfair and discriminatory provisions 
in question be stricken from the bill; or, in the alternative, that equal 
treatment be accorded to the motion-picture theaters by including them 
in the exemption. 

Thank you. 

Senator Kerr. You want them either to take down the tent or make 
it big enough for you to get into, too? 

Mr. Myers. Yes, sir. 

But times being what they are and the Government’s necessities 
being what they are, it might be better to take down the tent. 

Senator Byrp. Thank you, sir. 

(Mr. Myers’ prepared statement follows :) 
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STATEMENT BY ABRAM F. Myers IN BEHALF OF COUNCIL OF MoTION Pictur: 
ORGANIZATIONS 


EXPLANATORY NOTE 


I appear as the authorized spokesman for the Council of Motion Picture 
Organizations. The council, commonly called COMPO, is an all-industry organ 
ization representing in the public-relations field all industry branches—produe- 
tion, distribution, and exhibition.’ 

In the preparation of this statement I have had the advice and assistance of 
an able and experienced advisory committee, thoughtfully provided by COMPO, 
whose suggestions and views are reflected herein.’ 

Our position is that section 402 granting special exemptions from the admis- 
sions tax to certain favored organizations and institutions should be stricken 
from the bill. If that is not done, then we ask that the motion-picture theaters 
also be freed from the tax. 

Just a little over a year ago (July 7, 1950) Gael Sullivan and I appeared before 
the Finance Committee seeking relief from the admissions tax for the motion 
picture theaters. We presented ample proof of the depressed state of the motion 
picture business and, as we thought, made out an iron-clad case for the theaters 
But when the seriousness of the Korean situation became known, and it became 
apparent that taxes would have to be increased instead of lowered, the motion 
picture industry decided that it would be unpatriotic to continue the struggle 
for relief. Thereupon the effort was abandoned, the Senators and Congressmen 
who had offered encouragement were thanked for their interest, and the COMPO 
tax committee, of which I was chairman, was disbanded. 

For this we received numerous letters of appreciation and commendation, and 
we felt that we had followed the proper course. 

Since then conditions in the motion-picture business have improved but little, 
and in some areas conditions are worse. If the Congress is now going to grant 
special exemptions from the admissions tax on grounds of economic need, then 
motion pictures qualify for first consideration. Indeed, if it were not for the 
grave dangers which beset the Nation, with the resulting drain on its resources 
in providing for the national defense, the motion-picture industry would now be 
renewing its pleas for abatement of the admissions tax. 

Other interests in the field of entertainment have not felt the same compunc 
tion about seeking special consideration in time of national peril. As a result 
there have been written into H. R. 4473 provisions for exempting a variety of 
such enterprises from the admissions tax. These special exemptions, if enacted 
into law, would give those enterprises an unfair competitive advantage over the 
established motion-picture theater. They constitute rank discrimination and lead 
to the inference that, in the view of Congress, motion pictures—the Nation's basic 
entertainment—are less essential to the public interest than these specially 
favored enterprises. 


THE OBJECTIONABLE PROVISIONS 


Our objections center upon the provisions of section 402 (pp. 104-106 of the 
Senate print) which, according to the heading, are designed to reinstate the pre 
war exemptions from the admissions tax. 

These exemptions were added piecemeal to the Internal Revenue Code between 
World War I and World War II as special groups pressed their claims upon 
Congress. They are to be found in section 1701 of the code, subsections (a) to 
(c) inclusive (26 U. 8S. C. A., see. 1701) * 


* Allied States Association of Motion Picture Exhibitors, Independent Theatre Owners 
Association, Metropolitan Motion Picture Theatres Association, Motion Picture Associa 
tion of America, Motion Picture Industry Council. Pacific Coast Conference of Independent 
rheatre Owners, Society of Independent Motion Picture Producers, Theatre Owners of 
America, the Committee of Trade Press Publishers, Variety Clubs International. 

*Trueman T. Rembusch, president of Allied States Association of Motion Picture 
Exhibitors ; Gael Sullivan, executive director of Theatre Owners of America ; Oscar A. Doob 
of the theater department, Loew's, Inc.: A. Julian Brylawski, president of Motion Pictur 
Cheatre Owners of the District of Columbia ; Robert W. Coyne of COMPO. My positior 
in the industry is that of chairman of the board of directors and general counsel of Allied 
States Association of Motion Picture Exhibitors. 

’Hearings on H. R. 8920, Revenue Revisions of 1950, pp. 146-161: see also hearing 
hefore Ways and Means Committee on the same subject, February 21, 1950, pp. 1794-1809 

' Derivations—Subsec. (a): Religious, educational, or charitable entertainments from 
Revenue Act of 1924 (26 U. 8S. C. A., volume containing Internal Revenue Acts 1924 to 
1939, pp. 90-91) Subsec. (b): Agricultural fairs from same source as above. Subse: 
(ey): Certain concerts added by Revenue Act of 1932 (26 U. S. C. A., volume containing 
Internal Revenue Acts 1924 to 1939, p. 956). 


Per a 


cee 


PO eee 





With « 
ing and 
section | 

These 
The obv 
entertai 
war, the 


suppose 
tion of : 
was ter 

By se 
amende 
inure— 


inst 
TO ¢ 
pur 
por 
mu 
inu 
Off 
uns 
pos 
or 
bet 


Tor 

ber 

he 

ing 

ate 

or 

eX 

ag 

‘St 
The 
could 

collect 

creatic 

the the 

to whi 


to 
lis 


pu 
Exe 
Gover 
recrea 
not be 
every 


The 
admis 
Wh 
the C 
theate 


526 
®* By 
which 
Starve 
7 Th 


* Sec 





REVENUE ACT OF 1951 2243 

With one notable addition and one omission, and with minor changes in word- 

ing and arrangement, the exemptions conform to those formerly contained in 
section 1701 of the code. 

These accumulated exemptions were terminated by the Revenue Act of 1941. 
The obvious purpose of the repeal was to case upon the patrons of all forms of 
entertainment their fair share of the tax burden incident to the preparation for 
war, the Nation then, as now, being in a state of crisis. Also it is reasonable to 
suppose that Congress took into account the fact that, by the same act, the exemp- 
tion of all admissions of less than 41 cents, which had prevailed since 1933, also 
was terminated. 

By section 402 of the bill section 1701 (a) of the Revenue Code would be 
amended to exempt from the tax any admissions all the proceeds of which 
jnure- 

“(A) exclusively to the benefit of religious, educational, or charitable 
institutions, societies, or organizations, societies for the prevention of cruelty 
to children or animals, or societies or organizations conducted for the sole 
purpose of maintaining symphony orchestras and receiving substantial sup 
port from voluntary contributions or of maintaining a cooperative or com- 
munity center moving-picture theater—if no part of the net earnings thereof 
inures to the benefit of any private stockholder or individual. 

“(B) exclusively to the benetit of National Guard organizations, Reserve 
Officers’ associations or organizations, posts or organizations of war veter- 
ans, auxiliary units or societies of any such posts or organizations, if such 
posts, organizations, units, or societies are organized in the United States 
or any of its possessions, and if no part of their net earnings inures to the 
benefit of any private stockholder or individual; or 

“(C) exclusively to the benefit of a police or fire department of any city, 
town, Village, or other municipality, or exclusively to a fund for the sole 
benefit of members of such a police or fire department or the dependents or 
heirs of such members, 

“(D) (New.) <Any admissions to swimming pools, bathing beaches, skat- 
ing rinks, or other places providing facilities for physical exercise, oper 
ated by any State or political subdivision thereof or by the United States 
or any agency or instrumentality thereof—if the proceeds therefrom inure 
exclusively to the benefit of the State, political subdivision; United States 
agency, or instrumentality. For the purpose of this subsection the term 
‘State’ includes Alaska and Hawaii and the District of Columbia.” * 

The vast number of institutions and individuals who, under these provisions, 
could carry on enterprises involving the charging of admission fees without 
collecting an admission tax, and wide variety of tax-free entertainment and re 
creational enterprises that would be encouraged to enter into competition with 
the theaters, will be discussed under a subsequent heading. The only enterprises 
to which the exemption would not apply are 

“(A) any athletic game or exhibition unless the proceeds inure exclusively 
to the benefit of an elementary or secondary school ; 

“(B) wrestling matches, prize fights, or boxing, sparring or other pugi 
listic matches or exhibitions; or 

“(C) carnivals, rodeos, or circuses in which any performer or operator 
participates for compensation.” ' 

Except for these three enumerated classes, the fortunate beneficiaries of the 
Government's bounty will be free to carry on any form of entertainment or 
recreational enterprise in competition with the motion-picture theaters and will 
not be hampered by the requirement that they add 20 percent to the price of 
every ticket sold as an admission tax. 


A BLOW TO PRIVATE ENTERPRISI 


The admission tax, it must be remembered, is paid by the person paying for the 
admission.* 

When the theaters sought relief from the tax their representatives informed 
the Congress that the great circuits directly, and most of the independent 
theaters through their associations, had agreed to pass on the benefit of the 


°26 U. S.C. A.. volume containing Internal Revenue Acts beginning 1945, pp. 123-124 
"By see, 403 these exemptions will become effective on the first day of the first month 
which begins more than 10 days after date of the bill's enactment—about the time that 
Staggering increases in individual and corporate income taxes go into effect 
* These exceptions to the proposed exemption are set forth in par. (2) of sec. 402 
*Sec. 1700 (a) (2), Internal Revenue Code. 
$6141—51—pt. 3 52 
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repeal of the tax or lowering of the rate to their customers. In other words, it to this b 
was recognized that the tax money was the patrons’ money and that it would not mercial 
be proper for the theaters to take advantage of such congressional action hy special 
raising admission prices, thus absorbing all the benefit. the ulti 

The position of the theaters was that repeal of the tax would result in a and eX] 
20 percent decrease in the total cost of an admission and that this would attract private 
more patrons into the theaters. 

The position of those who have caused the exemptions to be written into the 
present bill and will be the beneficiaries thereof is in strange contrast to that 
taken by the theaters. To the extent that they are now regularly engaged in Howe 
conducting amusement enterprises and have established admission prices, their there lu 
arguments plainly imply that they themselves propose to take advantage of their rich per 
exemption from the tax and thus increase their gross box-office receipts by the bill. 
20 percent. If there has been a disavowal of such purpose it has not come to All of 
our attention. perience 

As regards the other prospective beneficiaries not now regularly engaged in on in t 
such enterprises, they admittedly are out to raise money for their religious tional, | 
institutions and favorite charitable and welfare organizations, for their Na- Disre 
tional Guard and veterans’ organizations, and for their police and fire depart- on by th 
ments. What they want, and what under this bill they will receive, is a Goy- of an a 


of pers 
inure W 
earning 


ernment subsidy—a 20 percent advantage in the total admission charged over 
the private enterprises which must compete with them. 
The religious, educational, and welfare organizations which will receive this 











subsidy are of the class that traditionally are supported by voluntary contri- “Procee 
butions. The fire and police departments in the past have been and properly ceipts. 
should be supported by local assessments.’ When these organizations invade “het al 
the field of commerce and compete for the leisure time and patronage of the InCURS 
diversion-seeking public, they should pay the same taxes and assume the same Theret< 
burdens as others so engaged. - rake 
Lip service is constantly being paid to those foundation stones of the Ameri- rhe tel 
can way of life—private enterprise, individual initiative, and the competitive or char 
system—even by the public-spirited men and women who organize these fund- you ple 
raising schemes. Yet they are in effect proposing that religious and educational promot 
institutions, local charities and welfare organizations, all manner of veterans’ approac 


supplie: 


organizations and activities, and municipal services shall become the benefici- i ste 
and stt 


aries of a Federal bounty. 


If it be thought that we are overstressing this matter, let me pose this ques- “cost 
tion to any member of the committee: What would be your feeling if you were institut 
dependent upon a motion-picture theater for your livelihood and, perhaps, had Ther 
your life’s savings invested in it, and in the conduct of your business you were the = 
required by the Government to collect from every patron and remit to it a They 
sum equal to 20 percent of the admission price paid, and then the Government only 10 
decided that every church, school, and college, every charitable, welfare, and all exer 
veterans’ organization, and the police and fire departments should have the be the | 
right to engage in competition with you by selling entertainment in your com- is & COE 


gage in 
inducer 
4 bring tl 


munity without adding the tax to the admission prices charged by them? 
The unkindest cut of all is the exemption granted to any organization or so- 
ciety conducted “for the sole purpose * * * of maintaining a cooperative or 





























community center moving picture theater.” There is no requirement that such = wer 
an organization or society shall have any connection with any religious, educa ‘uetibnet 
tional, or charitable activity. The only limitation is with respect to participa- a ) 
tion in the “net earnings” which may not inure to the benefit of any stockholder onane 
. “ee : : : . as 
or individual. But this intended protection, as we shall later see, is a mere . ul . 
. . . . . . . . “) 
chimera; this provision is, in fact, commercialism rampant. ne ns 
Justification for these special favors cannot be found in the worthiness of veh ~ 
the putative beneficiaries. Congress has approached with the greatest caution seine 
the problem of Federal support for schools. That subject involves serious diffi ie is 
culties and perhaps is fraught with grave dangers. The schools are tax-supported ouiiie 
now on a local or State level. The theaters by paying their taxes already bear State | 
their share of the burden. By what reasoning can a Federal subsidy be added vend a 
; prises i 
® Sec. 402 (b) contains an innovation, the significance of which should not be overlooked ness, | 
Prior to 1941 the code provided an exemption for admissions “exclusively for the benefit of direct ¢ 
members of the police or fire department” of any city, town, village, etc. This limited the : | 
exemption to entertainments given in the interest of pension and relief funds, ete. Under of the 1 
the bill it would extend to shows “exclusively for the benefit of a police or fire department’ i 
as well as the members of such department. Thus a tax-free show could be given for thi — 
purpose of buying a new fire engine. (1) 
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tu this help, especially when it works rank discrimination against legitimate com- 
mercial enterprises? Delicate questions also are involved in the granting of 
special favors to churches and private charities. But no matter how worthy 
the ultimate beneficiaries may be (assuming there are any benefits after costs 
and expenses have been paid), the proposed exemptions constitute a blow to 
private enterprise and deserve to be repudiated on that ground alone. 


INVITATION TO FLY-BY-NIGHTS 


However high-minded the purposes of the supporters of these exemptions, 
there lurks behind them a group of greedy promoters who expect to and will reap 
rich pecuniary rewards notwithstanding the protective language written into 
the bill. 

All of us in show business know as a practical matter and on the basis of ex- 
perience that fund-raising schemes more often than not are organized and carried 
on in the name and (in varying degrees) for the benefit of religious, educa- 
tional, and charitable institutions by professional promoters. 

Disregarding Sunday school and grade and high school performances put 
on by the scholars themselves, it is accurate to say that no entertainment worthy 
of an admission price can be presented without the assistance and know-how 
of persons experienced in such matters. The “proceeds” of these affairs may 
inure wholly to the benefit of the institution in question and no part of the “net 
earnings” will go to any stockholder or individual—all as provided in the bill. 
“Proceeds” as used in the bill quite obviously is not synonymous with gross re- 
ceipts. If it were, then the concluding clause to each paragraph, referring to 
“net earnings,” would be meaningless. Moreover, any such enterprise necessarily 
incurs expenses, and these must be deducted before there can be any proceeds. 
Therefore, the bill allows ample scope for profitable promotional operations. 

Take a typical example such as most of us have encountered in our experience. 
The telephone rings and an attractive voice informs us that some church, school, 
or charitable institution or veterans’ post is giving an entertainment and “won't 
you please buy some tickets?’ Back of that solicitation stands a professional 
promoter with an organization skilled in this sort of work. The promoter first 
approached the institution and proposed to stage an affair for its benefit. He 
supplies the entertainers, the solicitors, and the equipment and paraphernalia 
and stages the performance. He is paid out of the gross receipts—that is the 
“cost” of the undertaking and whatever is left over inures to the benefit of the 
institution. 

There are many variations of the routine but the schemes all boil down to 
the same thing—the enrichment of the professional promoters. 

They operated profitably under the exemption when the admission tax was 
only 10 percent of the admission price. The practice decreased noticeably when 
all exemptions were repealed. Since then the tax has been doubled and so will 
be the temptation to promote tax-exempt shows. A 20 percent price advantage 
is a compelling force. While I hope that the motion-picture exhibitors will en- 
gage in no such shenanigans, it must be recognized that the bill offers strong 
inducements for them to make certain business arrangements which would 
bring their theaters within the tax-exempt class. 

A hard-pressed exhibitor, struggling to remain in business, might welcome the 
chance to turn his theater over to some religious, educational, or charitable 
institution, or to a group organized to maintain a cooperative or community 
center moving-picture theater, in return for a satisfactory employment contract 
as manager. His salary plus a net profit to the statutory beneficiary doubtless 
could be insured out of the tax savings afforded by the provisions of the bill 
As the agency of such an institution, it is conceivable that the theater would 
also be relieved of the burden of paying property taxes and other local 
assessments. 

It is the established businesses, not the itinerants, fly-by-nights, and once-in- 
awhile operators, who bear the tax burden and insure the solvency of the local, 
State, and National Governments. Motion-picture theaters are taxed far be- 
yond most businesses. They are paying all the taxes levied on business enter- 
prises in general, plus special taxes, fees, and assessments peculiar to their busi- 
ness. It is unnecessary to recount to this committee the many Federal taxes, 
(direct and indirect, which they must pay. In addition they must pay all or part 
of the 12 State and local taxes listed at the bottom of the page. ” 


‘(1) Income, (2) real estate, (3) personal property and intangibles, (4) unemployment, 
oecupational taxes and licenses, (6) special assessments, (7) school, (8) road, (9) fire 
pection, (10) signs and marquees, (11) billboards, (12) State excises. 
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The admission taxes to be relinquished to the beneficiaries deseribed in the 
bill are not an accurate measure of the loss of tax revenue that will ensue jf 
the bill is passed. When patronage is drained from the theaters by tax-free 
competitors, the public revenues—local, State, and national—all suffer. Aina 
when a theater fails, there only remains a diminishing real estate tax as 
theaters are so constructed that they cannot be readily converted to other uses 


THE DANGER IS REAL, NOT IMAGINARY 


While exact figures are not available to us, we cannot resist challenging thy 
estimate of $16,000,000 as the amount of revenue which will be lost to the 
Government if these proposed exemptions are enacted into law. It is quite 
obvious, we think, that much more than $80,000,000 a year is spent on so-called 
nonprotit amusements. Even so, $16,000,000 would come in handy for building 
warplanes at a time when the Government so badly needs every penny of revenue 
it can lay its hands upon. 

Moreover, the estimate applies only to existing nonprofit entertainments, jt 
does not take into account the many such enterprises that will be stimulated into 
activity once the exemptions become effective. 

We have not had the time, nor do we have the facilities, for a complete 
Nation-wide survey of the theaters and auditoriums owned or operated by 
institutions of the kind that would become tax-exempt under the bill. The 
results of such a survey, should it be made, would be startling and would sure}, 
give pause to those who have the interests of the Government at heart and are 
devoted to the principle of free enterprise. 

A report which we have received from New Jersey lists the following affairs 
which have taken place in Hudson County and which would be tax-exempt under 
the bill: 

1. Sister Kenny Fund, roller-skating derby, Jersey City Armory, capacity 
5.000. 

2. Jersey City Symphony, five concerts each year, subscription price $10 
a year. 

3. Sacred Heart Church, vaudeville, Snyder High School, capacity 2,000, 
admission price $1. 

t. St. Michaels Church, vaudeville, Public School No. 37, capacity 1,200, 
admission price 75 cents. 

5. Church of Christ the King, vaudeville, Snyder High School, capacity 
2,000, admission $1. 

6. St. Patricks Church, vaudeville, Snyder High School, capacity 2,000, 
admission $1. 

7. Catholic Youth Organization, horse show, Roosevelt Stadium, capacity 
15,000, prices 50 cents and $1. 

S. Mount Carmel Church, vaudeville, Public School No. 23, capacity 1,200, 
price T5 cents. ; 

9. Albert Quinn Post, AWV, carnival, Roosevelt Stadium, capacity 15.000 
percentage basis. 

10. High-school-football games, school] fields, students admission 25 cents, 
adults $1. 

11. High-sehool championship (1 game), Roosevelt Stadium, capacity 
15,000, admission $1. 

12. St. Pauls of the Cross Church, auditorium, eapacity 1,000, admis 
sion $1. 

The foregoing is a random report from the many sent in by motion-picture 
personnel located in the cities dealt with in the reports. The facts stated are 
a matter of every day observation in every city and town in the country. Nex! 
we come to a frightening statement based upon the returns to questionnaires 
sent to 536 colleges and universities inquiring about motion-picture shows given 
in their auditorium. Three hundred and sixty-four replied. 

I have the report with me but it is too long to set forth in this memorandum 
It shows that the total number of seats contained in these auditoriums is 
87,882. The total number of shows given during the school year was 1,5!) 
One hundred and thirty-nine institutions reported that they now fimit attend 
ance to students only. The remaining two-thirds admitted others than members 
of the faculty and the student body. Many of these colleges are located in smal! 
towns and, therefore, close to existing theaters. 

Who knows how many church, grade school, and high school auditoriums there 
are Which, if not already presenting shows of one kind or another, will atten 
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to do so if the admissions tax is lifted from their shoulders and is allowed to 
remain a burden upon the motion-picture theaters. The danger is imminent 
and real both to private enterprise and to the Government’s revenues and is 
not to be shrugged off by proponents of the exemptions, jubilant over their great 
expectations, 

TIMES HAVE CHANGED 


The proponents of these exemptions argue that the same constitute a mere 
restoration, not an innovation; that since the motion-picture business survived 
the anfair competition imposed thereby in the past, it can continue to survive 
in the future. 

While the proposed exemptions are pretty much the same as those that were 
in effect between 1924 and 1941, conditions within the motion-picture business 
and generally have so changed that reinstatement of the exemptions now would 
threaten the very existence of the motion-picture business. 

In 1924 when the exemptions were first granted motion pictures were a fast- 
srowing, healthy, happy business, sitting on top of the world. The admission 
tax then, and up until 19438, was only 10 percent. Not only was the rate only 
half what it is teday, but all admissions of 50 cents or less, including movie 
admissions, were exempted.” 

In those early days of silent pictures, low production and operating costs 
and sound money, admission prices were considerably lower than they are 
today. It is fair to say, therefore, that that exemption included all movie 
admissions except these charged for a small number of road shows and special 
attractions. 

In other words, when Congress first granted these special exemptions to 
religious, educational, and charitable institutions, and to the members of police 
and fire departinents, it was careful also to exempt movie admissions, to all 
intents and purposes. 

In 1926 Congress raised the general exemption to include all admissions, 
including movie admissions, of 75 cents or jess.” 

And in 1928 the general exemption was raised soe as to include all admissions 
of $3 or less.* 

Thus the movies enjoyed a practical immunity from the admissions tax from 
the time the speeial exemptions were first adopted until 1932. 

In 1982, in the midst of the depression, Congress was compelled to increase 
taxes in order to support the pump-priming program, and one of the expedients 
was to lower the general exemption to include admissions of less than 41 cents, 
but the rate remained at 10 percent.“ But even with this lowered general 
exemption, most movie admissions were still included therein, as admissions 
of more than 40 cents usually were confined to the downtown theaters in the 
larger cities. 

In 1941, in the teeth of World War II, Congress abolished the general exemp- 
tion, except as to children’s admissions of less than 10 cents, and at the same time 
ubolished all the special exemptions, including the exemption of admissions 
to the national parks and monuments.” 

This wiped the slate clean of all exemptions, with the single exemption above 
noted, and the tax was made to apply to the first penny of admission price paid. 
The loss of the exemption of 40-cent admissions was a serious one for the small 
theaters, but it came at a time when theater attendance was at the peak and, 
good citizens that they are, the exhibitors accepted it without a whimper. 

In 1948 Congress added the war rates to the various excises and the admis 
sions tax was doubled (from 10 to 20 percent). This also came at a time 
when the picture business was enjoying a high degree of prosperity, and for 
our encouragement (and subsequent disappointment), the act provided that 
the war rates should end 6 months “after the date of the termination of hostilities 
in the present war.” * 


U.S.C. A., volume Internal Revenue Acts, 1924 to 1939, p. 90 

U.S.C. A., volume Internal Revenue Acts, 1924 to 1989. p. 269 

Ibid., prize fights enjoved the $3 exemption but admissions to fights costing $5 or more 
Were taxed at the rate of 25 percent instead of 10 percent 

Ibid., p. 270, 
] * Act of March 7, 1941, U. S. C. A. volume, Internal Revenue Acts beginning 1940, pp 
22-124 

°U. S. C. A. volume, Internal Revenue Acts, beginning 1940. p. 470. This promise of 

postwar relief was withdrawn by the Excise Tax Act of 1947, 26 U. S. C. A.. volume 
Internal Revenue Acts, beginning 1940, Supp. p. 16 
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The war rates we still have with us, notwithstanding movie attendance }\,;s 
declined to the lowest ebb in many years. The conditions which proponents 
of these special exemptions cite in support of their demands are the very same 
conditions which are affecting the movies. They urge changed conditions as 
regards increasing costs and declining receipts as a reason for bestowing on them 
a competitive advantage over the movies, but ignore the fact that those changed 
conditions have affected the movies as much as themselves. 

The remarkable fact revealed by this review is that throughout the history 
of the admissions tax Congress has scrupulously avoided discriminating against 
the motion-picture business insofar as exemptions are concerned. The present 
bill, if enacted, would constitute a departure from Congress’ traditional policy 
of fair treatment for all in this regard. Reinstatement of the special exemp- 
tions, without raising the general exemption to include movie admissions, would 
not be a restoration of conditions prior to 1941 but on the contrary would be 
a violent innovation violative of American principles of free enterprise and 
fair play. 


PANDORA’S BOX 


The demands of the State and local governments and of various causes for 
Federal aid have increased to a point that is alarming to those who think that 
Congress should operate within the boundaries of its delegated powers. 

The provisions of section 402 of the present bill, viewed in the light of present 
conditions, portend a new and even more mischievous trend toward Federal 
encroachment or State abdication (whichever way one chooses to regard it) 
than any we have thus far encountered. 

Special tax favors cannot be granted to a few without injuring or exciting 
the cupidity or jealousy of others. Moreover, the conditions mentioned under 
the preceding heading are adversely affecting virtually all spectator amusements. 
This is shown by the gradual decline in admission tax receipts. A special article 
in the Wall Street Journal for July 30, headed “Ball park attendance continues 
to drop,” shows that last year baseball attendance dropped 16 percent from 
the peak of 1948 and that present indications are there will be a drop of 10 
percent this year from last. 

An official of the St. Louis Cardinals is quoted as saying: “As the dollar 
value drops peop'* would rather see a meat plate than a home plate.” 

We will not belabor this statement by speculating on the causes for the falling 
off in attendance at the movies, at the ball parks, at the circus and at the so-called 
highbrow entertainments. Our only purpose is to illustrate that these enter- 
prises, whether carried on for a pecuniary profit or the compensations of 
conscious virtue, are in the same boat; and that, if Congress now grants relief 
to a favored few, it will soon hear from the neglected many. Enact this bill 
in its present form and beyond a shadow of doubt all other amusements will 
also be clamoring for exemption from the admissions tax. 

The case of the municipalities and their fire and police departments calls for 
special attention. The mayors long have sought repeal of the Federal admissions 
tax so as to clear the way for the imposition of local admissions taxes. In this 
attempt they have been unsuccessful. Now they are seeking the same benefit 
in another way. They want to support their police and fire departments from 
the profits of tax-free shows and games. In substance, that amounts to appro- 
priating money out of the United States Treasury to support local police and fire 
departments; and Congress should concern itself with the substance of the 
proposal and not be misled by the enticing garb in which it is clothed. 

And if the municipalities continue to expand their activities and costs continue 
to mount and the purchasing power of the dollar continues to fall, it is inevi- 
table that the mayors will be back on the doorstep of Congress asking for the 
exemption of entertainments and all manner of enterprises maintained and car- 
ried on for the support of other departments and services, possibly for the 
support of the municipal corporations without regard to any particular depart- 
ment or service. 

SECTION 401 IS UNOBJECTIONABLE 


Section 401 would have the effect to remove from section 1700 of the Interna! 
Revenue Code the requirement that when a person is admitted free or at a 
reduced rate to any place where an admission fee is charged, there shall never- 
theless be collected from such person an admission tax which is equivalent to 
the tax which would apply to one paying the established admission price for the 
same or similar accommodations. 

It has never been clear why the Government should want to collect an admis- 
sions tax on money that is not spent, or more than the proportionate tax on the 
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amount actually spent. The requirement is an unwarranted deterrent to the 
admission of students and men and women in the Armed Forces at reduced 
ates. 
’ To illustrate, if the established price for an orchestra seat is 50 cents, the tax 
comes to 10 cents, making the total charge 60 cents. If the theater owner sees 
fit to admit a soldier or sailor free, he must nevertheless collect 10 cents from 
him and turn it into the Treasury. And if he sees fit to admit members of the 
Armed Forces or students for 25 cents, he must also collect a 10-cent tax instead 
of the proportionate 5 cents. 

Sections 401 and 402 are not geared together in any way and we should like 
to see the former retained and the latter stricken. 


MOTION PICTURES’ CONTRIBUTION TO THE GENERAL WELFARE 


In considering the special claims made in behalf of those who would benefit 
from the passage of the bill, this committee should not overlook the fact that 
motion pictures also are worthy and make important contributions to the general 
welfare. 

They afford high-grade entertainment, not merely to the intelligentsia and the 
dilettanti, but to the masses, and at a price the masses can afford to pay. 

Motion pictures are fashioned to the public taste and included in the yearly 
program are westerns, mystery plays, dramas, comedies, and musicals. Much 
has been said about the diffusion of culture by operas and symphonies. There 
have been a number of pictures featuring symphony orchestras and opera singers. 
Mario Lanza’s rendition of operatic airs in that magnificent picture The Great 
Caruso probably did more to stimulate a love for good music than—but we for- 
bear to be invidious. 

The motion-picture industry’s great contributions to the war effort in two 
world wars, and its support of all manner of worthy causes and charities have 
been described to this committee on other occasions and need not be repeated 
here. In contributing to the entertainment of the Armed Forces our industry do- 
nated its products and talent whilst others sold their wares for a price. 

Despite a popular impression, the motion-picture industry and Hollywood are 
not synonymous. Hollywood’s accomplishments speak for themselves and no 
criticism is implied by this distinction. But more important are the thousands of 
motion-picture theaters scattered throughout the length and breadth of the 
land. These retail outlets are located in 9,639 towns and cities. Over one-third 
of the movie theaters are located in small towns and villages of 25,000 popula- 
tion and under. 

This is sound, every-day American business. Also it is small business. The 
average seating capacity of theaters in the United States is 643. Over half of 
the theaters (51.9 percent) have 500 seats or less, and those in the small towns 
average only 339 seats. 

These theaters represent 94 percent of the total investment in the motion- 
picture industry. They employ upward of 140,000 people. The motion-picture 
exhibitor is like every other Main Street merchant. As a citizen, taxpayer, em- 
ployer he is indistinguishable from the corner druggist or grocer. There is no 
more reason to discriminate against him and subsidize his competitors than there 
is to accord like shabby treatment to other merchants. 

In conclusion, we ask that the unfair and discriminatory provisions in ques- 
tion be stricken from the bill or, in the alternative, that equal treatment be 
accorded the motion-picture theaters by including them in the exemption. 


Senator Byrp. The next witness is an important citizen from Vir- 
ginia, Mr. Morton G. Thalhimer, representing the Virginia Motion 
Picture Association. 

Mr. Thalhimer, do you desire to address the committee? We will 
be delighted to hear from you. 


STATEMENT OF MORTON G. THALHIMER, VIRGINIA MOTION 
PICTURE ASSOCIATION 


Mr. TuaLuimer. Senator Byrd, and gentlemen of the committee, 
we would like to file a written statement with the committee. 


[ would like to state, also, that we concur with Mr. Abram Myers’ 
statement. 
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My remarks will be limited to, perhaps, 3 minutes. 

Senator Byrp. Take what time you please. 

Mr. THauuier. There are approximately 20,000 motion-picture 
theaters in the United States, and from the figures of 1949 they rep- 
resent an investment of $2,700,000. The total investment in Holly. 
wood in the production of movies represents less than $350,000,000, 

These 20,000 theaters are owned in the vast majority by the citizens 
of the towns and cities in which they are located. “They pay their 
full share of local and city taxes. 

The company that I represent has paid to the Government in taxes 
which we have collected, admissions taxes, in the last 9 years, 
$4.246.000. 

That represents an average over that period of time of about 30 
theaters, all in Virginia. 

It is very unpopular to say anything that would cast a reflection on 
churches or charities or metropolitan operas. However, if we are to 
continue as a free enterprise—I will not burden the committee with 
the terrific competition that these theaters have. 

In Virginia, their business is down 28 percent from the 1945-49 
figure of admissions. There have been closed in Virginia in the last 
6 months over 25 theaters and it is anticipated that others will be 
closed. 

Now, our objection in Virginia, gentlemen, is due entirely to the 
fact that the pons ea pb after they pay their taxes and their 
rent and food and clothing, have a certain amount of dollars left over 
for amusement. 

They have the free privilege of going to operas or symphony or- 
chestras, rodeos or baseball games or anything they want. But if you 
exempt certain amusements from the payment of Federal admission 
taxes, you are definitely placing a great penalty on the amusement 
business that is not exempted. 

[ repeat what Mr. Myers said: It will encourage fly-by-night pro- 
motion, people who come to the town in the name of sweet char ity to 
give the net admission receipts, and it is net after what? Net after 
the payment of salaries to these people, net after payment of rent to 
some landlord, and the small amount that they leave with this charity 
is out of all proportion to the large amount which they take away 
from the community. 

I do not believe that Mr. Petrillo is going to reduce the wages of 
the musicians if the Government waives admission taxes for sym- 
phonies and metropolitan operas any more than labor would reduce 
the cost of its operators and union employees in theaters if you took 
the admission tax off the theaters. 

You would simply create a condition that, in my opinion, would 
have a tendency toward bankrupting legitimate amusements, and in 
the final anlysis, without benefiting the orchestras, the operas, and the 
charities that think that they would be benefited ; because, as I say, if 

he show is worth seeing they will go to see it, and if it is not worth 
seeing, they will not go to see it because of charity. 

So the Virginia association appeals to this Finance Committee on 
the ground that it would be a discriminator y thing for you to do, that 
it would be an un-American and undemocratic thing to do, and it 


would be a great injustice to those people who have invested their 


life savings in various legitimate amusement enterprises. 
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They would be the ones who would be hurt. 

Thank you very much. 

Senator Byrp. Thank you very much. 

Now, Mr. Thalhimer, I have two statements, one of Mr. Crockett 
and one of Mr. Barton. 

Do you desire them inserted ? 

Mr. Tuatuimer. I would like that inserted and the one by Mr. Bar- 
ton on section 123. 

Senator Byrp. Thank you very much, sir. 

(The prepared statements of Robert T. Barton, Jr.. and William 
Crockett, referred to, are as follows:) 


STATEMENT OF WILLIAM F; CROCKETT, IN BEHALF OF THE VIRGINIA MOTION PICTURE 
THEATRE ASSOCIATION 


My name is William F. Crockett. I am from Virginia Beach, and I speak 
on behalf of the 240 members of the Virginia Motion Picture = Rahal Association 
(of which association I am president), who are opposed to sections 123 and 402 
of the pending tax bill. 

Section 123 will increase the tax burden of the so-called control groups, which 
have developed not for the purpose of avoiding or evading taxes but for sound 
business reasons by between 100 and 200 percent. I am informed that the 
opposition to section 123 has been fully aired by many others very adversely 
affected by this measure. For that reason I will not elaborate our opposition but 
will file with the clerk of the committee a statement. 

The remainder of my remarks will be devoted to our opposition to section 402 
of the pending tax bill. The Virginia association opposes this proposal because 
the exempted activities are in direct competition with motion pictures which not 
only pay admission taxes but also pay many other taxes which make the exempted 
activities possible in considerable part. Furthermore, the exemptions will accom 

plish no good but will lead to many “promotions” in the name of “charity.” 

This is not the time to discuss the unfairness of the 20 percent admissions tax 
and the burden it imposes upon the motion-picture exhibitor who, in the final 
analysis, pays the tax because of its adverse effect on admissions. Let me state 
here that Virginia exhibitors stand ready and willing to bear their fair share 
of the tax burden but they do not like to be singled out to pay a tax akin to a 
luxury tax. Movies are a necessity, especially in these difficult times. The tax 
falls heaviest on those least able to pay it; the poeple whose principal source 
of amusement is the movies are the people in the lower-income tax group. We 
still live in the hope that when the emergency revenue needs of our country 
are met, you will repeal this discriminating tax. We repeat—we know from 
costly experience that admission taxes directly affect attendance. Entertain- 
ments which do not have to charge admission taxes have an advantage over 
entertainments that do have to collect admission taxes. 

Let us analyze proposed section 402 and detail some our reasons for our oppo 
sition to this section. 

Paragraph (c) excepts ‘‘any admissions all the proceeds of which inure” to 
certain organizations designated in subparagraphs (A), (B), and (C) We take 
it that the amount of the “proceeds” is something different from the amount 
of “admissions” and this is borne out by the fact that each of subparagraphs (A) 
and (B) concludes with the proviso: “if no part of the net earnings thereof inures 
to the benefit of any private stockholder or individual.” This can only mean 
that the several organizations listed are exempted from the admission tax, if 
after paying all expenses including salaries and promotion fees, the organizations 
receive all of the “net earnings.” We know from experience how clever pro- 
moters will go to charities and veterans’ organizations (two of the exempted 
organizations) and promise all the “net earnings” if the organiz: itions will per- 
mit the use of their names, and after the expenses and promoter’s fees are de- 
ducted, the ‘‘net earnings” are extremely meager. The organizations have sold 
their names for a song—their birthright for a mess of pottage. 

If people want to do something for such organizations, let them make direct 
contributions and secure the full benefit of tax deductions. 

Some symphony orchestras, another exempted organization, masquerade under 
the guise of civic organizations, taking thousands of the tax amusement dollars 
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from communities and after the promoters get their take, little, if anything js 
left as “net earnings.” The well-to-do symphony audience is far better able to 
pay admission taxes than the lower-income-group movie goers. 

Cooperative and community center moving-picture centers are in direct com- 
petition with commercial movies. The license and real-estate taxes paid by the 
commercial movies indirectly help to finance such organizations. It they are 
exempted from the admission tax and people can see the same movies at lower 
prices at the community movie house than at the commercial houses, they wij] 
not go to the commercial movies. What is going to happen to the latter? This 
measure will destroy the very source from which you expect to attain revenue. 

Subparagraph (C) exempting entertainments for the benefit of police and fire 
departments, their members and the members’ dependents and heirs, does not 
carry the “net earnings” phrase for some reason, although, obviously, such enter. 
tainments cannot be held without expense and the “proceeds” will not be the full 
amount of the “admissions.” Here again the promoters will operate under the 
auspices of the fire and police departments and after getting their most generous 
take, will turn over to the organizations the “net proceeds” left over, if any. 

While paragraph (2) excludes from the exemption “carnivals, rodeos, or cir- 
cuses in which any professional performer or operator participates for compen- 
sation,” there are plenty of entertainments in the country which cannot be so 
classified and which now are giving exhibitions under the guise of sweet charity 
or for one or the other exempted organizations who will profit by these exemp- 
tions to the benefit of the promoters and at the expense of the commercial movies, 

The difference in the cost of admission made by the tax makes a world of dif- 
ference to the patron, especially the patron who wants to take his family. We 
know this from costly experience. If this were not true, we would not be here 
protesting the tax. 

While elementary and secondary athletic contests are less liable to this sort 
of tax evasion, now that many of such contests are held at night, they take their 
share of the amusement dollar, compete directly with the movies, so if the movies 
are taxed, such contests should also be taxed. 

Subsection (D) exempts publicly operated swimming pools, bathing beaches, 
skating rinks, and other places for physical exercise “if the proceeds therefrom 
inure exclusively to the benefit” of the governmental instrumentality operating 
the facility. Here again “proceeds” must mean something less than the total 
“admissions” because these facilities cannot be operated without expense. Often 
they are leased by the governmental instrumentality so the proceeds are the 
rentals. The lessee-promoter makes a substantial profit and uses the Government 
instrumentality to avoid collecting an admission tax, although he is in direct 
competition with commercially operated entertainments, which have to collect 
admission taxes. 

We trust we have made it clear that not only do the proposed exemptions fur- 
ther discriminate against the movies but they also open wide the door for tax 
evasion and avoidance. We speak from bitter experience. 

The exempted organizations have gotten on pretty well since 1941 when many 
of the now proposed exemptions were removed from the tax law. Why now re- 
instate these exemptions? Increased legitimate competition is now giving the 
movies a battle for their lives; why add to their difficulties? 

If it is fair to tax most people for their amusement, it would be unfair and 
un-American to make the exemptions as called for in section 402. 

As long as the amusement taxes are needed for the defense effort, we sincerely 
believe there should be no exemptions and that section 402 should be stricken 
from the bill in its entirety. 


STATEMENT OF Rosert T. BARTON, JR. 


My name is Robert T. Barton, Jr., and I am counsel for the Virginia Motion 
Picture Theater Association which is opposed to the provisions of section 123 of 
the proposed tax measure; this is the section which limits the surtax exemption 
and the excess-profits credit of a so-called controlled group of corporations. 

The Virginia Motion Picture Theater Association is .n organization of sub- 
stantially all of the motion picture theater owners and operators in Virginia. 
The association opposes this section for the following reasons: 

For sound, practical business reasons the motion-picture business is con- 
ducted by corporations. The motion-picture pioneers, in order to limit the risk 
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of venture capital and the risks of catastrophe, because theaters in the earlier 
days were not as safe as now, opened and operated motion-picture houses as 
separate corporate entities. For the same sound business reasons and since one 
cannot always be certain that a motion-picture house in any one location or 
in any one town, or city will be or continue to be a success, separate theaters are 
usually operated by separate corporations. Sometimes, and for the same reasons, 
two or three theaters may be grouped under one corporation. A successful thea- 
ter today due to competition, may be a failure tomorrow. I doubt if the tax 
angle was often considered when these corporations were organized, because the 
capital risked had first to be turned into a profitable venture before any tax ques- 
tions arose, 

A lot of people have gone into the motion-picture business thinking that all 
one had to do to make a fortune was to build or lease a theater, exhibit films, 
and take in the money. Some succeeded; others failed and desired to sell out 
or turn their operations over to the more successful exhibitors, often on a per- 
centage-of-earnings lease basis. The more successful exhibitors took over the 
corporations of the sellers or organized new corporations to take over because 
if one exhibitor had made a failure, there was no reason to be sure that the suc- 
cessor would make a success of the business and the successor did not want his 
other business tied into the new venture in the event it failed. Some successful 
operators wearied of the business, became sick, grew old, or died and so their 
operations came on the market and were acquired by other operators often 
through the purchase of the outstanding stock in the operating corporations. 

It is on this situation, brought about, not to avoid taxes, but to protect venture 
capital, that this proposed tax will unjustly fall, increasing the tax burden in 
many instances over 100 percent. 

Theaters are now paying a 20-percent amusement tax, a tax not paid by ordi- 
nary commercial enterprises. There has been no increase in the price of admis- 
sions comparable to the increase in everything else, in spite of the fact that 
movies’ expenses have greatly increased; and movie attendance is down at least 
20 percent from the high of 1946 and on this unhappy situation would be imposed 
another inequitable tax. 

Not only is the tax unjust and unfair to these corporations but it also will 
discourage further venture capital. I may be willing to risk my money in a 
project if I am sure that should it fail, I will only lose my investment, but I am 
unwilling to venture part of my capital, if the rest of my capital may be involved 
in the failure. If, on the other hand, I am going to be penalized taxwise in the 
event the venture is a success, because I own all the stock of the new corpora- 
tion and of other corporations where I have successfully ventured capital, I am 
not going into new enterprises. 

Enough has been done already taxwise and otherwise to discourage free enter- 
prise and the taking of business risks. I urge you not to do more by enacting 
section 123 into law. 


Senator Byrp. In lieu of appearance, the Chair will insert in the 
record a brief by Morris A. Schapiro in respect to certain sections, 
(The document referred to follows :) 


How CoMMERCIAL BANKS ARE AFFECTED BY FEDERAL TAXATION 
(Statement of Morris A. Schapiro, M. A. Schapiro & Co., Inc.) 


To help banks in their need for new capital, certain penalty features 
in existing tax laws require correction. 

Normal or nonexcessive earnings of 6 percent (i. e. before excess profits 
tax but after regular corporate taxes, now at 47 percent) require a 
definition of 12 percent on all invested capital, not on just the first $5 
million. 

Further, to encourage the flow of new capital, banks should be per- 
mitted to hold without penalty tax-exempt securities in an amount equal 
to their total invested capital, including of course any new capital. 
Only those holdings in excess of this amount should be made cause for 
reduction of the invested capital credit. 

Taxing authorities should examine and remove inequities and tech- 
nical difficulties, particularly those which prevent banks from using the 
average-earnings method. 

In this way alone, will the case for bank capital be strengthened 
in the eyes of investors, and banks once again have access to the capital 
they need. 
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INEQUITIES BLOCK ACCESS TO NEW CAPITAL 


Commercial banks are essential to our dynamic economy. They give efficient 
service at low cost to individuals, to business, and to Government. AS a result 
of the inflationary trend of our times, banks have experienced an unprocedented 
growth of deposit liabilities and risk assets. Thus, in 1950 loans of insured banks 
expanded $11.0 billion or nearly 22 percent. At the end of 1950, their total loans 
had reached $61.6 billion, an expansion of $31.2 billion or 102 percent in 5 years 
These changes in the banking scene increase the importance of capital for aj! 
commercial banks. 

These banks are subject to the same Federal income tax laws as other privately 
owned corporate enterprises. In banks, however, compared with other busi 
nesses, the rate of return on capital after taxes is low. Because of this low re 
turn, investors are not attracted to banking, and banks, therefore, are finding 
new capital difficult to obtain. 

Federal taxation denies investors fair hire for the very money which enables 
commercial banks to operate as private enterprises. The withdrawal of existing 
capital is actually place, as evidenced by the increasing number of bank mergers 
throughout the country. Tax laws allow little incentive for shareholders to 
approve proposals for additional capital, now of increasing importance to banks 
serving an expanding economy. 

The adverse effect of Federal taxation bears heaviest today on those banks in 
greatest need of capital. These are banks whose growth in loans and deposits 
has been greater than average. Country banks and city banks alike, they are the 
banks which have developed the broadest contact with the public, merchandising 
their services most effectively and generally providing a retail type of operation 
“Brown derby banks,” they serve individuals and small businesses as well as 
larger customers. Expanding business has placed them in this meed of new 
capital, and their problems, therefore, are of concern to bank managements as 
well as Government banking authorities. 

Federal taxation blocks many large and small banks from access to new 
capital and seriously handicaps others. Nevertheless, State and Federal bank 
ing authorities, alert to the shrinking capital ratios resulting from the increased 
deposits and loans of today, are properly recommending additional capital for 
many banks. The problem centers in the same market place where prime bank 
shares of unquestioned asset value still continue to sell at discounts from book 
vaines. The dominant reason for “banks at a discount” has been, and is today, 
their low earning power. 


TAXES FORCE THE DISCOUNT 


True, expanded business of the banks has increased their gross income. But 
salaries, wages, and related benefits are higher. There are pension costs, The 
total of interest paid, rents, supplies, and other expenses are up. Exclusive of 
State and Federal income taxes, operating costs of all insured commercial banks 
in 1951 are expected to be 73 percent above 1945. 

In competition for deposits and loans, banks have had little to say over the 
price of their services. Since 1945, they maintained their income by doing more 
business each year. Banks steadily increased their risk assets, but also reduced 
their liquidity. Most of the added income merely overcame the added costs 

Now with the full impact of Federal taxation, the rate of earnings on stock 
holders’ money is unfairly low despite the expanded services and risk assets 
which the banks have had to assume. It is a case, as the Red Queen remarked to 
Alice, of “taking all the running you can do to keep in the same place.” But fron 
these low and hard-won earnings, one must deduct the losses which the future 
alone will disclose. When these are known, the extent to which banks are now 
living on their capital will then be told. 

Banks have not been as successful as industry in passing on to their customers 
the rising costs which all have experienced, Under these circumstances, taxes 
force the discount on stockholders’ money, thereby penalizing all stockholders 


NEW CAPITAL UNPROFITABLE 


New financing can only be effected at or below these depressed quotations 
To obtain additional capital, banks are compelled to accept less than fair value 
for their shares, and then the pro-rata rights to subscribe at these low prices are 
traded in pennies, if not quoted as worthless. Current and prospective earnings, 
not asset values, create this difficulty. 
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Recently, in the case of a nationally prominent bank where additional shares 
were offered to stockholders, the price was set at 70 percent of book value. To 
the extent that stockholders were unable or unwilling to take up their subscrip- 
tion rights, new partners were taken in through the sale of shares at a discount 
from book value. In addition to sacrificing part of their equity, the old share- 
holders found their earnings diluted. 

To attract new stockholders, the cash dividend return or yield for these new 
partners was nearly 5 percent, whereas the rate received by old stockholders on 
their book value had been less than 4 percent. This was clearly a penalty, a 
general acknowledgment that bank earnings are too small. In other bank 
financings, old stockholders were penalized even further. Moreover, in many 
banks they will soon discover that Federal tax laws prevent this new capital 
from edrning its dividend requirement and that they will, in effect, be making 
good the dividend on the newly issued shares. 

Stockholders who approve proposals for capital increases do so believing that 
the future of their banks and the needs of the community are being served by 
this strengthening of capital. But the limitations of present Federal income 
and excess profits tax laws on earnings make these proposals unprofitable. They 
are only now becoming alerted to this costly situation. Government taxing 
authorities must recognize bank capital as worthy of its hire, if demands of the 
banking authorities for stronger capital structures are to be met New financing 
to meet these demands will have to wait for favorable conditions 


BANKS IN CRITICAL IMPASSE 


Banks seek capital to keep pace with expanding business. The importance of 
this new capital is recognized. Bank capital functions in the public interest 
because it is a guaranty fund protecting the people’s deposits against impair- 
ment. By making loans to individuals and business possible, bank capital keeps 
commerce free and flowing. Bank capital needs every encouragement and safe 
guard to assure its sound and steady growth. 

To attract and retain capital, banks must have adequate earning power on 
their stockholders’ investment. This they do not now have. If they did, their 
shares would not be quoted at less than book value. The effect of Federal taxa 
tion is penalizing. Low earning power continues “banks at a discount.” This 
discount which the market places on stockgholders’ money makes proposals for 
new capital costly, and often prohibitive, and creates a critical impasse for 
banks. 

Federal tax laws define excess profits. Banks are paying taxes on their excess 
profits. The question is asked, How can banks have excess profits when their 
shares are quoted at heavy discounts? The answer is, banks do not have profits 
which are excessive, and the excess-profits taxes they are compelled to pay 
keep them at this discount. This is true, 

First, because of their low earnings on book values, bank shares were quoted 
at discounts in the years prior to the excess-profits-tax law of 1950. Poor 
base period average earnings and technical inequities place banks at a basic dis- 
advantage in comparison with other industries. Banks generally did not have 
high “average earnings” for their base-period years as did industrial and manu- 
facturing corporations. Most banks must therefore use the alternative invested 
capital method in computing their exemption from excess-profits taxes. Under 
this method corporate earnings are defined “excessive” when they exceed cer 
tain rates on invested capital. The basic exemption from excess-profits taxes 
for banks, unlike most industrial corporations using average earnings, is small 
in relation to book value or invested capital. Hence bank stocks continue at 
their discount from book value. 

Second, normal or nonexcessive bank earnings, which are not subject to excess 
profits taxes, are subject to combined normal and surtaxes of 47 percent. Such 
normal or nonexcessive earnings as defined by the tax laws are calculated before 
taxes. But in the eyes of investors, and in the market place, meaning is given 
only to what is left of normal earnings after taxes. The rates allowed on 
invested capital of 12, 10, and 8 percent appear adequate, but after regular taxes 
of 47 percent, the net of 6,5, and 4 percent is no longer adequate. This earning 
rate of 4 percent is too low to hold capital, let alone attract new investors 
Investors making Comparisons with the regulated public utilities, know that 
public service Commissions have always recognized 516 percent after 


tuxes, 
and often 6 percent and more, as a fair return on capital. 
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Third, in the case of large banks with capital in excess of $10 million, this 
4 percent rate-means that the law establishes in principle a normal return fixed 
under Federal enactment of not more than $4 of recurring earnings per $11) 
of book value. This low return for banking capital would have to be appraised 
in the investment market at 25 times to support quotations equal to book value, 
a valuation admittedly out of line and unreal in the market for equities. Hence, 
the discount on stockholders’ money. 

The so-called excess profits of banks—the amount over and above these low 
normal earnings—are in effect taxed at a rate of 77 percent, the total of normal 
and surtaxes of 47 percent and excess-profits taxes of 30 percent. It is a serious 
question indeed whether shareholders, understanding this impact of Federa| 
taxes, would want their banks to assume banking risks while subject to this 
77 percent rate. 

The ability of commercial banks to grow with the expanding needs of industry 
and to furnish the essential services demanded by a defense economy is there- 
fore retarded. Already, State and Federal banking authorities are concerned 
with the level of risk assets, high in relation to existing capital. BExcept for the 
few who would want all credit functions taken over by the Government, the 
implications of this difficult situation are serious and demand a realistic approach 
to bank earnings. 


SMALL INVESTOR SUFFERS 


The present exemption allowed of 12 percent on the first $5 million, 10 percent 
on the second $5 million and 8 percent on additional invested capital is a penalty 
on the larger banks. But these are the banks with widely distributed owner- 
ship. Therefore, these penalty rates on large banks hurt the small investor. 

The question has been asked, To what extent does the 8 percent rate on in- 
vested capital apply? The 8 percent rate applies to banks with invested capital 
in excess of $10 million. These are the banks which hold half of the $11.3 billion 
capital and half of the $153.5 billion deposits of the 13,446 insured commercial 
banks. Including banks with invested capital of between $5 million to $10 mil- 
lion, the penalty rates of 10 percent and 8 percent, before regular income taxes, 
affect the major part of the banking assets throughout the country, and hurt 
the great majority of bank shareholders everywhere. 


MINIMUM WAGE FOR CAPITAL 


The proposal to increase the regular corporate tax rate from 47 to 52 percent 
would cut investment returns even further. This makes a realistic definition 
of “excess profits” more pressing, since the rates allowed of 12, 10, and 8 percent 
on invested capital lose meaning with each increase in regular taxes. To be 
realistic, a definition of “excess profits” must allow investors incentive to con- 
tinue as shareholders and to approve proposals for capital increases. The in- 
vestor will not accept too low a figure; the source of new funds will dry up. 

If fair hire for bank capital is taken to mean cash dividends at the rate of 
4 percent of principal, or book value, then the recurring earning power of banks 
after taxes should be protected at not less than 6 percent of book value. To 
secure a net of 6 percent after regular corporate taxes, now at 47 percent, normal 
or nonexcessive earnings should be defined at 12 percent of all invested capita! 
This is the minimum required to relieve the critical impasse now facing banks. 

Provisions affecting bank holdings of wholly and partially exempt invest- 
ment securities, described by existing tax law as “inadmissible” assets, are 
basically necessary. However, the present limitations should be reconsidere« 
and changed to correct obvious inequities. To relate such holdings to amounts 
held on January 1, 1950 imposes an unjustifiable hardship on a great many of 
the 13,446 insured commercial banks, all of which are now operating under 
radically changed conditions. To encourage the flow of new capital, it is only 
fair that these new funds be made free for investment in tax-exempt securities 
without reducing the invested capital credit used to determine normal or non 
excessive earnings. Further, banks should be permitted to hold without penalty) 
“inadmissibles” in amount equal to their invested capital. Only holdings in 
excess of this amount should be cause for appropriate reduction of the invested 
capital credit. 

RESERVES MUST BE EARNED 


Earning power, the source of cash dividends, means net current operating 
earnings—the result of day-to-day bread and butter items of operating incon 
less operating expenses, less applicable State and Federal income taxes. It 
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does not mean profits or losses on sale of securities, charge-offs or recoveries on 
joans, transfers to reserves, or other capital transactions, or the tax credits or 
tax liabilities to which these sometimes give rise. 

Banks must retain a portion of their recurring earnings, first, to create re- 
serves for losses, thereby protecting their present capital from erosion, and 
second, to add to their capital funds—necessary because of the tremendous 
growth in their deposit liabilities and risk assets. 

It should be remembered that earning power of 6 percent net after taxes is 
calculated before provision for losses. Banks differ from public utilities. At 
the year end, the results for an electric power company are known, but in the 
case of a bank, only interest income, fees and expenses are known. The losses 
are unknown. In banks, the returns do not come in together. It is basic to 
banking that provision for losses be made out of sufficiently adequate current 
earnings, not out of existing capital funds. Therefore, in defining normal 
earnings not subject to excess-profits taxes, it should be possible for banks to set 
aside out of recurring earnings the added cushion for losses. Hence, earning 
power at 6 percent is not enough for banks in good times when the risk factor 
is in the ascendance, 


TAXES PENALIZE GROWTH 


This is particularly applicable to undercapitalized banks where a higher rate 
of earnings is essential, first to provide adequately for losses; and second, to 
justify and support additional capital. But the adverse effect of excess-profits 
taxes is heaviest on those banks which are in the greatest need of capital. 
Growing banks where invested capital is small in relation to deposit. liabilities 
and risk assets exceed the statutory limits of “non-excessive” earnings—12, 10, 
and 8 percent of invested capital—sooner than banks where there are no capital 
problems. Undercapitalized banks are now paying excess-profits taxes while 
heavily capitalized banks are not. Thus, excess-profits taxes deny undercapi- 
talized banks the earning power required to build up their capital through re- 
tention of recurring earnings after payment of cash dividends, or through sale 
of additional shares on a basis equitable to both old and new stockholders. 

The proposal to raise the regular corporate tax rate from 47 to 52 percent 
means that the effective rate of earnings, before excess-profits taxes, on in- 
vested capital in excess of $10 million would be less than 4 percent after regu- 
lar taxes. This acts to depress bank shares even further and to widen the dis- 
count at which they have been quoted. Federal taxation is a factor prompting 
the withdrawal of private capital from commercial banking—a development 
which can be seen in the increasing number of bank mergers throughout the 
country. 

Shareholders find merger proposals irresistable. This is quite understand- 
able. During these years of great prosperity and high level of financial activity, 
shareholders see their banks with record totals of loans and deposits. They 
note the progressively higher interest rates on loans and securities. Stock- 
holders are unable to reconcile these evidences of prosperity with their banks 
ata discount. As one investor observed, “For 18 years, banks have been quoted 
at a discount. During most of these years, there was not enough business to 
make banking profitable. Now banks have plenty of business, but Federal taxes 
cancel out this prosperity.” 

If independent banks are to continue, they must. be profitable to shareholders. 
All bank managements throughout the country have the obligation to state their 
shareholders’ case to our taxing authorities. Present conditions are no recom- 
mendation to private capital for investment in banks. If access to new capital 
remains blocked, and withdrawal of existing capital continues, how can even- 


tual recourse to public funds to take the place of private bank capital be 
avoided? 


Senator Byrp. In lieu of appearance, the Chair will insert into the 
record a memorandum submitted by the Mid-Continent Oil and Gas 
Association, Independent Petroleum Association of America, the 
Western Oil and Gas Association, American Petroleum Institute and 
Rocky Mountain Oil and Gas Association. 
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(The document referred to follows :) 


MEMORANDUM SvueMitrrep py Mip-CoNTINENT O11 AND GAS ASSOCIATION, ILyp; 
PENDENT PETROLEUM ASSOCIATION OF AMERICA, WESTERN OTL AND GAS Assoc), 
rion, AMERICAN PETROLEUM INSTITUTE AND Rocky MOUNTAIN OIL AND (ys 
ASSOCIATION 


The Internal Revenue Code provides for withholding of tax at the source , 
wages, income payments to nonresident aliens, and interest on tax-free covenan 
bonds. Section 201 of House bill 4473 provides for extension of the withholding 
requirement to include 20 percent of all payments of dividends, interest, ani 
royalties. The term “royalty” is defined in the proposed law to include “any 
rent or royalty in respect of mines, oil, and gas wells, and other natural deposits 
including any delay rental and any minimum royalty, whether or not measure) 
by production or by a share of gross or net income therefrom, and any payer 
representing a share of the gross or net income derived from the extraction ani 
sale of any natural deposit, but only if the recipient of such rent, royalty, or 
payment is not personally obligated to pay a proportionate share of developme: 
or operating expenses.” 

This all-inclusive definition of royalties would require withholding on a sy) 
stantial portion of the payments made by oli and gas purchasers and producers 
In addition to true royalties, oil producers would be required to withhold « 
many payments which are not royalties at all, such as: delay rentals, payments 
under net-profit contracts, carried-interest contracts, in-oil-pPayment contracts 
and overriding royalties, all of which are payable out of the working interes 
as distinguished from the true royalty interest. 

This proposed amendment to the revenue code would result in an expense | 
oil and gas purchasers and producers and to the Government greatly exceeding 
the additional revenue which it is estimated will be collected and retained ther 
from. It would impose unjust, discriminatory, and otherwise unconstitutions 
penalties on producers unequaled in the history of the income-tax laws. Ma: 
of the practices and procedures of oil and gas producers and most of their deeds 
instruments, and other forms would have to be completely revised if the p 
posed withholding provision is adopted. The status of many valuable pr 
erties and the relationships of producer, landowner, lease broker, and other int 
ested parties involved in oil and gas production would be rendered uncertai 


DELAY RENTALS 


It seems evident that those who proposed that the withholding provisions 
the House bill be extended to delay rentals were not fully aware of the sign 
eance of such a proposal. It must be assumed that they did not know that | 
requirement could result in the unconstitutional taking of the property of | 
withholding agent. 

Practically all oil and gas leases today provide that the lease shall termina: 
on a specified date, unless on or before said date the lessee shall pay to the less 
or deposit to lessor’s credit in the depository named a stated amount of monn 
(usually called a delay rental) which shall defer for a designated period | 
necessity of commencing drilling operations. Payment of delay rental as sti) 
lated is a condtion upon which the continuation of the lease depends and there! 
it differs distinctly from the customary rental payment. The lessor has no rig! 
of action in court to sue for delay rental payment because nonpayment results i 
the termination of the lease. The courts have held that failure to pay the f 
amount of the rental on or before the rental payment date at the place desig 
nated in the lease and to the payee therein designated terminates the leas 
When once terminated, the lease cannot be revived. The courts have even hi 
that the lease terminates through the failure of the payee to receive the de! 


rental was due to no fault or failure on the part of the person obligated to pw 


the delay rentals. Legislation which would undertake to change the lease cu 
tract by requiring the lessee to pay any part of the delay rental to a pers 
other than the one named in the lease could constitute an impairment of | 
obligation of the contract. 

Obviously, if the withholding provisions of the proposed bill are enacted, 1 
lessee will be seriously penalized. If lessees withhold the tax and pay 80 j 
cent of the rentals provided for in the leases, it may be urged by the lessors t! 
lessees rave failed to comply with the plain provisions of the leases, and less 
may insist that the leases are terminated. If they fail to withhold the tax, 
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sees Will incur the penalties imposed upon them for a willful disregard of the 
withholding provisions of the tax law. In order to insure validity of their 
jeases and at the same time to avoid the tax penalties for willful failure to with- 


hold tax, the lessees, as an alternative, may be forced into the position of paying 


their lessors the full amount of the rentals called for in their leases, and pay- 
ing out of their own pockets the amount of withholding called for by the statute. 
This would necessitate payment of rentals approximating 125 percent of those 


' called for in the lease contracts. No other withholding agent is subjected to 


such an unjust and discriminatory burden upon penalty of possible forfeiture of 
his property for failure to assume such burden. For example, in the case of a 


| lease calling for a delay rental of $100, the lessee would have to pay $100 to the 


lessor and then pay the Government $25 (which would. represent a 20-percent 
withholding on the total payment of $125). It is respectfully submitted that the 
withholding provisions of the proposed bill, if applied to delay rental payments, 
may result in the taking of the property of the lessee without due process of 
law, Which is clearly in violation of the protection afforded by the Constitution. 

Even if Congress could by some device remove the penalties above noted, it is 


} submitted that the administrative burden which would ensue from withholding 
Sof tax as to delay rentals is disproportionately high in the light of the small 
» amount of tax revenue, if any, which the Government would ultimately derive. 


To comply with the act and to avoid this penalty on leases executed in the 


» future would require the industry to scrap all present lease forms and set up a 


completely new procedure cf leasing, thereby incurring a tremendous amount 
of administrative costs. The hundreds of thousands of existing leases could not 


) be changed except by mutual consent of each party. 


One of the principal administrative objections to withholding with respect to 


jdelay rental payments arises from the circumstances under which leases are 
s ordinarily acquired. Oil and gas leases are usually obtained without any previous 


title examination of the property and the party negotiating for the lease at- 
tempts to procure execution by every person who is believed to have any interest 
inthe property. Asa result, approximately 85 percent of the leases obtained pro- 


| vide fer payments to multiple payees. Because of these circumstances, the oil and 


gas lessee does not know the amount of the payment to which each of the multiple 
payees is entitled. Furthermore, the delay rental payments are more often than 


@ not paid to a depository bank for the account of the multiple payees and the bank 
Sholds the rental payments until the various payees either agree among them- 
selves as to the proper division or by proper court proceedings establish their re- 
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spective rights. The oil operator paying the delay rental to a depository bank 
has no way of ascertaining the address of the several payees or of insuring de- 
livery of the anual withholding receipt called for in H. R. 4473 to the proper 
persons. 
LEASE BONUSES 
Bonus payments in the case of oil and gas leases are usually one-time pay- 


ments. Ordinarily the lease is either developed for oil and gas or it is surrendered 
and no subsequent bonus payments are made. Bonus payments, therefore, are 


Snot regular and recurring and should not be the subject of withohlding. Most 


oil producers extensively use the services of independent lease brokers in secur- 
ing oil and gas leases. In some instances these brokers purchase as agents for 
Sthe producer. In many other instances, the brokers assemble blocks of leases 
Sfor their own account and subsequently resell these leases at a profit to oil pro- 


ducers. Frequently an assembled block of acreage consists of leases acquired 


by the broker both as principal and agent. In such cases it is impossible to de- 


ermine at the time payment is made what portion of the payment represents 
bonus subject to withholding and what portion is consideration for the leases 
ywned by the broker, no part of which would be subject to withholding. Most 
leases are forwarded from the field accompanied by a bank draft. At the time of 
maayment of the draft it is impossible for the producer to determine what por- 
ion represents broker’s commission, broker's selling price, or landowner’s bonus, 
f any. 

Since oil and gas leases are ordinarily obtained without title examination, the 
erson taking the lease does not have actual knowledge of the ownership of the 
roperty at the time the lease is taken. Consequently, an attempt is made to ob- 


Main the signature of all persons who may possibly have any interest in the lease 
Send the bonus payment is made to the individuals jointly. Im many cases cor- 


rations (exempt from withholding) are parties to the lease along with individ- 
als. Since the division of interest is not known and since corporations are fre- 
86141—51—pt. 353 
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quently involved as lessors, the lease broker or oil company, as the case may be. 
has no knowledge at the time the bonus payment is paid what portion of the pay. 
ment is subject to withholding, if any, or the amount payable to any particulary 
lessor. 

The education of landowners to withholding will be virtually impossible jy 
many areas. Farmers and other landowners will insist on a bonus price a{te; 
taxes which will conform generally to bonuses previously paid in their areas 
As a consequence, the tax will, in most cases, have to be absorbed by the oj 
producer, thus materially increasing the direct costs of acquiring oil and gas 
leases, 


ADMINISTRATIVE DIFFICULTIES—OIL INDUSTRY 


The current proposal of the House Ways and Means Committee directly con- 
flicts with the explanation given by the Senate Finance Committee for rejecting 
the 1950 proposal to collect income tax at source on dividends because “it woul 
increase unduly the work of the withholding agents.” The problems relating tw 
the withholding from royalties, bonuses, delay rentals, and production payments 
far surpass those which would have been encountered in withholding from (j 
vidends as proposed in the 1950 bill. 

The oil and gas industry through experience has developed contractual rel, 
titonships and methods of doing business unlike those of any other industry. The 
proposed withholding provisions would require radical and costly changes jy 
these proven operating practices. 

The requirement to withhold on royalties would discriminate against the 
extractive industries because in no other instance is withholding required on th. 
gross proceeds received from the sale of property or on the payment of rents 
A substantial portion of the records and forms used by the industry would le 
rendered obsolete. New records and forms would have to be designed an: 
printed to account for the tax withheld. 

It would be necessary for the withholding agents to ascertain whether any of 
the interest owners are corporations, because payments to corporations would 
be exempt from withholding. The withholding agent would also be required 
ascertain whether individual owners of each separate interest are persoual|) 
obligated to pay a share of the operating expenses. This information cannot be 
secured without correspondence with hundreds of thousands of interest owners, 
particularly in the case of withholding by oil or gas purchasers who have no i) 
terest in the producing property. 

A very substantial number of the payments for oil and gas royalties are made 
to banks as trustees for several beneficiaries or jointly to more than one perso! 
In most of these cases it would be impossible for the withholding agent to fw 
nish the Treasury Department with a report showing the amount paid to each 
person or to furnish each individual beneficiary a receipt for taxes withheld 
as provided in the bill. 

The bill would require the withholding of tax and remittance to the Govern- 
ment for royalty payments where the payee is unknown. Royalty payments ire 
always held in suspense pending determination of the legal interest owners. To 
withhold and pay tax to the Government under such circumstances would result 
in confusion in that withholding statements could not show the royalty owners’ 
names. In many instances the income would not be properly reportable in the 
current year by royalty owners. Consequently, the annual withholding state- 
ments supplied by payors could not be matched up with the returns filed for the 
year of withholding. Furthermore, in such instances the tax would be errone- 
ously withheld from corporations, working interest owners, and so forth. 

The present practice of the oil or gas producer or purchaser is to deduct the 
entire amount of State severance tax and other proper charges from the value 
of all of the production from a particular lease. Thereafter the distribution 
between the royalty owner and the working-interest owner is made on the basis 
of the net value of the production after the deductions mentioned above. H. k 
4473 would require the withholding to be based upon the gross value of thie 
royalty owner’s share of production. Such a requirement will impose upon tlie 
oil producer or purchaser the added administrative burden of calculating the 
royalty owner's share of the gross value of the production, although the payment 
has been made upon the net value of such production. The calculation of with- 
holding on the basis of gross value as compared with net value would impose a 
very substantial additional administrative cost upon the withholding agent. 

It will not be possible, except by costly manual methods, for oil producers 
to comply with the withholding requirements unless additional accounting 10 
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= ve F B chines and equipment can be secured before the effective date of the act. Cur- 
1e | iy S 


3 "ently, required machines and equipment cannot be secured in less than 18 
pene F months to 2 years because of the very heavy demands of the Federal Govy- 
)ernment and restrictions on material. 
' ‘The oil industry has a vital responsibility to provide an abundant supply of 
‘oi] both for peace and wartime needs. Its efforts and manpower should be 
Peoncentrated on this goal and not diverted by forced changes in industry prac- 
‘tices and procedures. 
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ADMINISTRATIVE DIFFICULTIES—TREASURY DEPARTMENT 


It is legieal to assume that the Treasury Department would be saddled with 
tly con the burden of making a much larger number of refunds and with other adminis- 
ajecting ‘trative details involved in giving taxpayers proper credit for amounts withheld 
E would ‘in excess of their liability. The additional number of refunds to be made could 
iting to S run into the millions. Additional work would be placed on the Treasury Depart- 
Yments Be ment in connection with suspense accounts that would have to be maintained 
rou ’ py the Government for taxes required to be withheld and remitted to the Govern- 
) went before the payee is ascertained. In such situations, the tax withheld will 
> be remitted to the Government in one year, whereas the royalty income is prop- 
Serly included in taxable income of the payee in another year. The Treasury 
i Department would also be burdened with the task of auditing and matching the 
}records and reports of withholding agents and payees. Certainly the Treasury 

Department’s administrative job will not be simplified by withholding income 
htaxes from royalties, delay rentals, lease bonuses, and production payments 
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The House Ways and Means Committee report states: “It is estimated that for 
' the calendar year 1951 underreporting may amount to as much as $1.1 billion in 
>the case of dividends, $1.9 billion in the case of interest, and $40 million in the 
lired | » case of royalties.” This estimated underreporting totals $3,040 million. In table 
‘sola 12, appearing on page 62 of the report, it is estimated that adoption of withhold- 
Not be ing on dividends, interest, and royalties would increase the Government's reve- 
owners, & * nues by $323 million, or 106 percent of such income unreported. Based on these 
e lho S estimates of the committee, approximately $4,240,000 is the maximum additional 
}tax that could be realized through withholding on the $40,000,000 of under- 
/reported royalties, which includes an unspecified amount of unreported royalties 
perso! Fon patents, copyrights, et cetera. The most recent Minerals Yearbook released 
to | > by the United States Department of the Interior indicates that oil and gus ac- 
to eacl counts for only 44 percent of the total dollar value of minerals produced in the 
rithheld United States. It would thus appear that only 44 percent of that part of the 
p $4,240,000 which represents the additional tax to be recovered by withholding 
on royalties other than on patents and copyrights would be recovered from with- 
nts are holding on oil and gas. This amount would conceivably not exceed $1,000,000. 
prs. To rhe tremendous cost to the producers of oil and gas of withholding on delay 
d result rentals, bonuses, royalties, and production payments has been pointed out above. 
owners ) The increased cost of personnel and equipment, the larger lease bonus payments, 
P in the } as well as the penalty payments under delay rental clauses, would all constitute 
gE state 3 deductions for the oil and gas producers in computing their taxable net income. 
for the ? Since, most of the expenses will be incurred by corporations subject to taxes at 
errone srates ranging from 52 to 82 percent under the new bill, net tax revenues will be 
reduced rather than increased. 
> The cost to the Government of administering the proposed withholding on 
) delay rentals, bonuses, royalties, and production payments would be greatly dis- 
» proportionate to the additional tax which it has been stated will be recovered 
he basis ‘from this source. Since recipients of both royalties and bonuses will make va- 
POH. RB /rious deductions authorized by law in arriving at their tax liability for the 
» Of the » year, a very large percentage of them will be entitled to a refund. The Gov- 
jpon the / ernment would have the cost of processing these claims for refund, in addition 
ting the | to the cost of processing an estimated 3,000,000 withholding statements on 
yayinent idelay rentals, bonuses, royalties, and production payments which must be identi- 
of with- pted with the tax returns of the recipients. Also, the withholding records of 
mpose a » both the producers and the income recipients must be audited by revenue agents. 
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CONSTITUTIONAL QUESTIONS 


There is a serious question whether Congress has the constitutional power to 
require the withholding of income tax on royalty payments. The sixteenth 
amendment gives Congress the power to levy taxes on income. It does not 
give Congress the power to levy any tax, even for a temporary period, on capital. 
Oil, gas, and mineral royalties differ vastly from dividends and interest. Divi- 
dends and interest are inherently income and could be paid indefinitely without 
impairing the capital out of which they grow. Such is not the case where roy- 
alties are concerned. The capital out of which royalty payments grow is repre- 
sented by the total number of barrels of oil, cubic feet of gas, or tons of ore 
under the mineral property. Consequently, every barrel of oil, cubic foot of gas, 
or ton of ore produced for the royalty’s owner account represents a return to him 
of a part of his capital. The value of the royalty owner’s share of production 
is never income subject to tax in its entirety. Where the royalty owner’s capital 
investment is small the portion of his share of the production constituting income 
may be relatively high, and where his capital investment is large the income 
portion will be low. Occasionally his cost is so high that it exceeds the entire 
value of his share of produetion so that he will never recover his capital through 
the royalty payments. Under the existing law the royalty owner calculates the 
portion of his rolayties representing a return of capital and the portion repre- 
senting income and in his annual return reports, as being subject to tax, the 
income portion of his receipts from royalties. Under the proposed bill the en- 
tire royalty will be regarded as constituting income and income tax at 20 per- 
cent will be withheld at the time the royalty is paid. Accordingly, it is evident 
that by withholding the Government will be levying a tax on the portion of 
the royalty which is not income at all but is truly a return of the royalty own- 
er’s capital. In this connection withholding cannot be justified on the ground 
that the royalty owner can seek a refund or credit for the portion of the tax 
withheld on capital because the sixteenth amendment did not give Congress any 
power to levy a tax on capital for any period of time. 

Furthermore, royalties as defined in H. R. 4473 include payments reflecting a 
share Of the gross or net income derived from the extraction and sale of any 
natural deposit. The income-tax law has always provided that the tax is im- 
posed upon net income, that is to say, where goods are sold the vendor is always 
entitled to deduct and treat as a return of his capital the cost of the goods and 
he is also entitled to deduct the expenses incurred in connection with the sale. 
In other words, the income tax is not imposed upon the gross receipts from the 
sale of goods. H. R. 4473 clearly discloses that the withholding will be based 
upon the gross receipts from the sale of natural resources sold by or on behalf of 
the owner. Congress has no more constitutional power to tax the capital repre- 
sented by the cost of oil, gas, or other natural resources sold than it would have 
to tax the capital represented by the cost of shoes, cattle, or gumdrops sold. 

The requirement that withholding be based upon the gross value of the natural 
resource extracted and sold raises the additional question of the right of Congress 
to levy an income tax upon that portion of gross value which the royalty owner 
cannot possibly receive. Almost every State in which oil or gas is produced, and 
many States in which other minerals are produced levy a special tax (usually 
called a gross production or severance tax) which attaches to the mineral on 
severance and must be paid before any distribution is made to the royalty owner. 
The withholding of income tax at the source upon that portion of the royalty 
owner's gross proceeds which are collected on behalf of the State before any 
amount is distributed to him would represent an attempt to tax him upon his 
expense as well as upon his income. It is submitted that the sixteenth amend- 
ment conferred no such power on Congress. 

If withholding is required with respect to delay rentals, the effect may be to 
impose upon the withholding agent the penalty of either forfeiting his lease or 
paying an additional rental equal to the tax withheld. Hither of these penalties 
would constitute the taking of lessee’s property without due process of law. 

It is inevitable that the constitutionality of the withholding provision with 
respect to royalties, bonuses, delay rentals, and production payments would be 
contested in the courts. The confusion which would result while such litigation 
was pending would completely disrupt the oil and gas industry. Title to mineral 
leases would be so uncertain oil producers would hesitate to drill; the status of 
valuable producing properties would be subject to extended litigation; tax re- 
funds would be claimed by hundreds of thousands of owners of mineral interests. 
The experience of the Government and taxpayers more than a decade ago after 
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the Agricultural Adjustment Act was declared invalid suggests a few of the 
problems that would be encountered if the proposed withholding of tax on royal- 
ties should be adopted and subsequently declared unconstitutional. 


Senator Byrp. Our next witness is Mr. Dodds. 





STATEMENT OF BLIGH A. DODDS, CHAIRMAN, GOVERNMENT RELA- 


TIONS COMMITTEE, INTERNATIONAL ASSOCIATION OF FAIRS 
AND EXPOSITIONS 








Mr. Dovps. Mr. Chairman, Senator Byrd, and members of the com- 
mittee, my name is Bligh A. Dodds, of Gouverneur, N. Y. 

I am chairman of the Government relations committee and past 
president of the Internal Association of Fairs and E xpositions ; also 
past president of the New York State Association of Agricultural 
Fairs, and a former director of the New York State Fair, Syracuse, 
N, Y.. ; 

I am presently secretary-manager of the combined operation of 
two successful St. Lawrence County fairs at Gouverneur, N. Y. 

Senator Kerr. I did not understand that last statement. 

Mr. Dopps. Presently secretary and manager of the combined opera- 
tion of two successful St. Lawrence County Fairs at Gouverneur, N. Y. 

Senator Kerr. Thank you. 

Mr. Dopps. Mr. J. S. Dorton, manager of the North Carolina State 
Fair, at Raleigh, N. C., who is now president of the International As- 
sociation of Fairs and Expositions, and Mr. Frank Kingman, Brockton, 
Mass., secretary-treasurer of this association, are in complete accord 
and fully endorse the statement which is here submitted. 

We represent, Senator, the 2,500 agricultural fairs in the United 
States. 

We greatly appreciate the approval in 1947 and again in 1950 by 
the Ways and Means Committee of the House of Representatives, and 
the subsequent approval by the House, of a bill in those years to do 
the very thing that we are seeking at this time; although there is much 
more factual information to present in behalf of our case, yet we have 
full confidence that your attitude will be a kindly one, and that if 
consistent with the Nation’s best interests, you will decide favorably 
on our request which is here submitted. 

In behalf of our association, and those gentlemen whom I have 
mentioned, I feel that is is not necessary to take more of your time. 
Our record is clear. It is in the hearing of the House Ways and Means 
Committee in 1947 and 1950, and if I may ask that the testimony 
which I have prepared be included in the official record-—— 

Senator Byrp. That will be done, sir. 

Mr. Dopps. I will desist from taking more of your time, except to 
mention that I also represent the New York State Association of 
Agricultural Fairs and that I have a very short brief in their behalf 
which I would also like included in the record. 

Senator Byrp. That will be inserted in the record. 

Mr. Dopps. We greatly appreciate the opportunity in speaking on 
behalf of Dr. Dorton and Mr. Kingman, to appear before this com- 
mittee and for the generosity of your consideration in appearing here 
this morning. 

Thank you very much. 

Senator Byrp. We are glad to have you, Mr. Dodds. 
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(The statements previously referred to follow :) 


STATEMENT OF Biicgu A. Dopps, GouvERNEUR, N. Y., CHATRMAN OF THE GOVER?> 
MENT RELATIONS COMMITTEE, INTERNATIONAL ASSOCIATION OF FAIRS AN) 
EXPOSITIONS 


My name is Bligh A. Dodds, Gouverneur, N. Y. I am-chairman of the Gover: 
ment Relations Committee and past president of the International Associati: 
of Fairs and Expositions. Also past president of the New York State Association 
of Agricultural Fairs, and a former director of the New York State Fair, Syra 
euse, N. Y. I am presently secretary-manager of the combined operation of two 
successful St. Lawrence County Fairs at Gouverneur, N. Y. Mr. J. 8S. Dorton, 
manager of the North Carolina State Fair, at Raleigh, who is now president of 
the International Association of Fairs and Expositions, and Mr. Frank Kingman, 
Brocton, Mass., secretary-treasurer of this association, are in complete accord 
and fully endorse the statement which is herewith submitted. We represent the 
2,500 agricultural fairs in the United States. 

Most of these fairs are from 50 to 150 years old. They have filled a need in 
American rural life, otherwise they could not have existed through this country’s 
history. For generations, farmers of the United States have been given much 
valuable information about the newest developments in farm methods and ma 
chinery by visiting these annual exvositions. A substantial percentave of these 
fairs are owned or operated by States, counties or communities, which also 
finance or subsidize a majority of them. This practice in itself is proof of the 
belief by the State, counties or communities in the educational value of these 
fairs. 

In some States, the counties levy a millage tax on every citizen in the county 
to help finance their fair while State aid for fairs has been in effect for a great 
many years. Agricultural fairs are nonprofit organizations. They are basically 
educational, in fact one of the oldest institutions in American rural life. 

If they were not, States, counties, communities and cities would not continue 
to finance their operations. If they were not, the Federal and State Governments 
would not take part in supporting them as they do through every form of youth 
organizations such as the 4-H clubs and the Future Farmers of America with 
their more than 3 million members, through the State colleges of agriculture and 
the extension services. 

Agricultural fairs are exempt from real estate taxation and for many years 
have had exemption from other principal forms of taxation. It was, I believe, 
in recognition of the fact that fairs are nonprofit organizations and leading 
factors in the development of a better agriculture and better standard of living 
not only on the farms but in the communities where held, that the Federal Gov 
ernment, State, county and town governments have exempted them from taxa- 
tion. 

It is pertinent to remind the committee at this point that fairs are a civic 
enterprise, that they operate in a majority of cases only 1 week or a part thereof 
during the year. They cannot be classified in any sense as a commercial enter 
prise. 

During World War I President Wilson urged that fairs be continued to en 
courage greater food production. Railroads, then operated by the Government, 
lifted embargoes to permit transportation of exhibits to fairs. During Wor!ld 
War II President Roosevelt emphasized the importance of agricultural fairs and 
the United States Government gave them permits to operate. The United States 
Department of Agriculture sent out special advertising to emphasize the im 
portance of continuing the activities of these fairs. During World War IT man) 
departments of the Federal Government used the fairs as a means of reaching 
large masses of the people quickly. It is a matter of record that millions of 
dollars in war bond sales were directly traceable to the agricultural fairs. 

For the last 30 years, the Interstate Commerce Commission has recognized the 
value of fairs. The present tariffs permit exhibits to move at one-half the regula 
tariff rates. This is but one example. For a long period of years the United 
States Department of Agriculture has had exhibits at fairs to disseminate agri 
cultural information. 

We cannot be classified as an amusement enterprise. Until 1941 and World 
War II, Congress exempted fairs from the Federal admission tax even while 
other events were taxed. They were exempted because they were educationa! 
and supported by State, county, and town governments. This condition has 
not changed. 
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Fairs provide a veritable university for their patrons. They serve the very 
worth-while purpose of attracting more people than any other public gatherings 
held in America offering the greatest opportunity for mass education. The 
present tax hits hardest the family man and thereby millions of American boys 
and girls. Admissions are the largest source of revenue for every fair. Any 
drop in this revenue quickly affects every department of the fair through the 
lowering of prize money—the discouraging of competition and therefore the 
reduction of the effectiveness of the fairs. 

The admission tax is a tax on children, 12 years old or over, and this practice 
prevents the extension by fair managements the country over of providing either 
free or reduced prices of admission to large numbers of underprivileged children. 

It is a tax on small business. Although the fairs in the aggregate are big 
business, to the individual fair unit it is small business. The average fair 
operates but 4 days out of 365. 

It is double taxation. One-half of the States and many communities already 
charge an admission tax. In most of the States the rate usually ranges from 
1 to 3 percent of gross receipts but in four States, 1 cent for each 10 cents. 

Fairs are already caught between decreased revenues and increased costs. 
Long-term contracts have already been made for this fall’s operations, which are 
now under way. Fair men have expected and planned on the elimination of this 
tax which we were told was placed on the fairs only for the war period. 

Fairs are important factors in the economic and social life of our country. 
Here is an outlet providing for the display of the creative work of both young 
and old for the year. The agricultural fair is the show window for such efforts. 
The ability of the management to offer attractive awards and surroundings should 
not be hampered by taxation of this outlet for the accomplishment of rural youth. 

Show me a boy or a girl who raises and fits a calf, a pony, a sheep, or a pig, 
who raises his own crops, who makes her own clothes, all for exhibit at the fair, 
and I will show you a boy or a girl who is too busy to attend juvenile court. 

So in conclusion, gentlemen of the committee, we contend that no tax should be 
paid to see agricultural fairs. 

We greatly appreciated the approval in 1947 and again in 1950 by the Ways and 
Means Committee of the House of Representatives and the subsequent approval 
by the House of a bill to do the very thing we are seeking at this time. There 
is much more factual information to present in behalf of our case, vet we have 
full confidence that your attitude toward us will be a kindly one and that if con- 
sistent with the Nation’s best interest you will decide favorably on our request 
herewith submitted. 

In behalf of President J. S. Dorton, and Secretary-Treasurer Frank H. King- 
man, as well as the 2,500 member fairs of our association, I wish to thank you 
very much for the opportunity of presenting this testimony. 

I respectfully request that this testimony be included in the official record of 
this hearing. 


—————— 


STATEMENT OF Biicu A. Dopps, GOUVERNEUR, N. Y., CHAIRMAN OF THE EXECUTIVE 
COMMITTEE AND PRESIDENT EMERITUS OF THE NEW YorK STATE ASSOCIATION OF 
AGRICULTURAL FAIRS 


The fairs of America vividly recall the difficulties with which we were beset 
during the years of World War II and the worries which we had in the beginning 
of that war as to whether we could continue our operations. It is a matter of 
record that we were finally given the green light and it is also a matter of 
record that the fairs, generally speaking, proved of great value in the successful 
prosecution of that war. Since last June we have been embroiled in another 
war of vastly different nature, yet because of this emergency and the necessity 
of mobilizing for national defense, the fairs have this time taken the initiative 
and early this year a resolution was passed at the annual convention in Albany, 
N. Y., of the New York State Association of Agricultural Fairs indicating to the 
Federal Government what our feelings are along this line. The resolution 
follows and may T respectfully request that it be included in the record of this 
hearing as a declaration of the policy in this emergency of the agricultural fairs 

f the State of New York. 

“Whereas aggression by vast Communist forces in the world, and the threat 

f aggression by other forces, have made necessary the mobilization of all the 
country’s resources for defense: and 

“Whereas the New York State Association of Agricultural Societies, repre- 
senting the 51 agricultural fairs of this State, have grounds, buildings, and 
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housing facilities strategically located for serving the defense program of this 
State; and 


“Whereas these facilities are well adapted to the mass education of our 
people, the dissemination of important information and encouragement of in- 
creased agricultural production: Now, therefore, be it 

“Resolved, That this association, and the fairs here represented unqualitiedly 
offer their facilities to the local, State and national defense authorities and 
pledge their complete support to the preparedness program in this emergency.” 

Senator Byrp. Mr. Lanier. . 

Senator Hory. Mr. Chairman, Mr. Lanier comes from North Caro 
lina and represents tobacco people generally. I might say I do not 
know of a better informed man in the United States on the tobacco 
situation. 

There are a number of North Carolina farmers up here, not expect- 
ing to be heard, but they did want to manifest their interest in the 
tobacco situation. They came themselves and paid their own expenses. 

I would like for the men from North Carolina to stand. They 
represent the various farm organizations, the Farm Bureau, the 
Grange, and other farm organizations ; and the tobacco growers of 
the State are interested vitally in this. 

Senator Byrv. I would like the Virginians to stand up to see which 
are the best looking. 

Senator Martin. Mr. Chairman, I am sorry we don't have our great 
tobacco growers from Pennsylvania here represented. 

Senator Hory. We have a representative from Pennsylvania out 
there. I met him a while ago. 

Senator Byrp. Let’s have him stand up, too. 

Senator Martin. People don’t generally realize that we produce a 
enormous amount of tobacco in the State of Pennsylvania. It is one 
of our great products. 

Senator Kerr. I do not believe that there are any Oklahoma pro- 
ducers here. They wouldn’t have to stand up. They would not want 
to stand up in a contest as to who was the best producer, but that 
proposition the chairman laid down as to who was the best looking, 
I am sorry they are not here in order to eliminate any controversy in 
that regard. 

Senator Marrin. Mr. Chairman, I think our Pennsylvania fellows 
would look like they are very well fed men. ‘They are Pennsylvania 
Germans. 

Senator Byrp. We are sorry they are not here. You may proceed, 
Mr. Lanier. 


STATEMENT OF J. C. LANIER, PITT COUNTY, N. C. 


Mr. Lanier. Mr. Chairman, and gentlemen of the committee, my 
name is J. C. Lanier, and J live in Pitt County in North Carolina. My 
county is the largest tobacco producing county in the world. In 1950 
it produced approximately 50 million pounds of flue cured leaf to 
bacco from 37,600 acres. Nearly all of this tobacco is the kind of 
tobacco used in the manufacture of cigarettes. My principal busi- 
ness is the growing of flue cured tobacco. 

Cigarette tobacco is grown in the States of Virginia, North Caro 
lina, South Carolina, Georgia, Florida, Kentucky, Tennessee, West 
Virginia, Ohio, Indiana, Maryland, and Missouri. More than 700,000 
farm families are engaged in the production of this type of tobacco, 
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and derive their major cash income from its sale. In my own par- 
ticular area, tobacco is the pivotal crop; we are dependent upon it 
for our economic existence. We produce some corn, mostly for home 
consumption, a little cotton and a few potatoes, but tobacco is the 
basis of our economic life. 

In my particular area tobacco is the heart and core of our economic 
existence. It is the big crop, the big industry; it is centralized and 
we depend upon it for the money to carry on and to live. 

I want to make it clear to this committee that I do not appear as a 
paid representative of any segment of the tobacco industry. I am 
receiving no compensation directly or indirectly or in anywise what- 
soever. I am appearing before you as a tobacco grower, as a member 
of the North Carolina State Grange Tobacco Committee, and as 
the chosen spokesman of the tobacco growers from all the States that 
product cigarette tobacco, 

It is a great honor, but it is a great responsibility, and I just hope 
that I can today, before this committee, measure up to this respon- 
sibility by presenting to you gentlemen fairly and honestly the argu- 
ments that we have against this tax proposal. 

If I can do that, Iam more than well paid. 

I am here today specifically to oppose the Treasury proposal to 
increase the Federal excise taxes on cigarettes from $3.50 per thousand 
to $5 per thousand. 

In terms of a pack of cigarettes, the proposal is to increase the tax 
from 7 cents a pack to 10 cents a pack. 

In terms of a pound of tobacco, which I have here in my hand, it 
means that the tax on that pound of tobacco will go from $1.17 a 
pound, which it now is, to $1.67 a pound. 

The grower for that pound of tobacco gets 50 cents. That is the 
average over the past 3 years. 

The Government now takes an excise tax on that pound of tobacco 
21% times the total gross return of the farmer, and if Mr. Synder’s 
proposal is accepted, the Government will get 333 percent times the 
amount of money that the grower got for producing that pound of 
tobacco. 

Senator Byrp. Will you repeat that, please ? 

Mr. Lanter. At the present rate of tax the Government gets $1.17 
tax on that pound of tobacco going into cigarettes. The farmer gets 
50 cents gross for all his work in producing that pound of tobacco. 

If the Treasury proposal were adopted and the tax should go up to 
$5 a thousand, the Government then will get 333 percent times the 
amount the farmer got for growing the tobacco. 

I say to you from the standpoint of 2 million people living on the 
farms, and producing this tobacco, that no other commodity in this 
country has ever been taxed, or proposed to be taxed in that mon- 
strous, fantastic proposal, and in that proportion. 

We tobacco growers are willing to pay more taxes. We know the 
country has to be rearmed. I am a veteran of the First World War. 
and I am willing to pay more taxes. I want the country armed to the 
teeth. But I think that taxes ought not to be levied on one particular 
little industry like tobacco. I think that it should be spread across 
the board, and then if you increase our income taxes or any other 
taxes that go across the board, we are more than willing to pay our 
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part, but we do not think that this Congress should single out tobacco, 
that already carries the fantastic tax load that it now carries, $2 
billion a year now, and add more to it, because we know if you do 
that, you are going to lessen our ability, the people who grow tobacco, 
these people who came up here today at their own expense, to pay any 
further tax. 

In every single crisis, gentlemen, tobacco has been singled out to 
bear more than its share of taxes. Once a tax is proposed on tobacco 
and levied, Senator Hoey, it becomes as fixed and immutable as the 
laws of the Medes and the Persians, 

In every war beginning in 1914, they have added, pyramided these 
taxes on cigarettes, and not one has ever been reduced in peacetime. 
and now in this twilight zone of war and peace, they propose to add 
a 40-percent tax on top of the tax that we are now paying on this 
tobacco. 

I want to put this in terms of the grower. As I said the tobacco 
that goes into one pack of cigarettes, for that tobacco the grower 
now receives 3 cents. That is the total take for that tobacco. The 
Federal Government now gets 7 cents for that same tobacco and 
there is no complicated manufacturing process whereby you take a 
raw commodity and work on it and build up the value like in an auto- 
mobile, a hundred dollars worth of steel makes a $3,000 automobile. 

A cigarette is just tobacco wrapped up in a piece of paper, that 
isallit is. Yet they more than double at the present rate of taxation 
what the farmer got for the raw commodity—already. 

Let us apply this, and I want to read this because it has got ‘some 
figures | want to get correct—let’s apply this to the production of 
a tenant farmer. He is what we referred to in the past as a one 
gallus man. Now, the average acreage of a tenant family of tobacco 
in the flue-cured area, is something less than 4 acres. In the burley 
area, in the Tennessee area, it is less than that. 

Senator Kerr. I wonder if you would explain to me the difference 
between those two terms, 

Mr. Lanter. Which two terms, Senator ? 

Senator Kerr. You talk about flue-cured and burley. 

Mr. Lanier. The flue-cured tobacco is grown in Virginia, North 
and South Carolina, Georgia, and Florida, and that is cured by put 
ting it in a barn and applying heat about 5 days and nights. You cure 
it by heat with flues in a barn. That is called flue-cured tobacco. 

In the burley area of West Virginia, Ohio, Kentucky, Tennessee, 
and Indiana, they cure it by hanging it in an open shed and let the 
air cure it. They don’t use heat. 

Senator Kerr. Is it about the same products when they start / 

Mr. Lanter. Yes, sir; it is a different variety, but it looks much like 
that. They are commingled to make the so-called American standard- 
brand cigarette. 

Senator Kerr. The reason I was asking that, I gathered that you 
said in the flue-cured area they could farm about 4 acres, and in the 
other I gathered you said about 3 acres. 

Mr. Lanier. Less than three: yes, sir. 


Senator Kerr. Is that caused by other conditions than the manner 


in which they cure the tobacco 4 

Mr. Lanier. Yes, sir; it is because, in the burley areas, in the moun 
tains of Tennessee and Kentucky, the average grower does not have 
as much tobacco acreage as they do down in the old flue-cured area 
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Senator Kerr. If he could get the acreage, he could take care of 
‘our as easily as the other fellow does; is that right 4 

Mr. Lanier. That is right. 

The average cash value of tobacco produced by a tenant family on 

acres is $1,875. That is the average over the past 3 years. 

Senator Byrp. Is that the total cost ? 

Mr. Lanter. That is the total gross selling price, Senator, of which 
the tenant farmer gets one half, or $937.50. 

Of course, he has got some other litle crops—pigs, a little corn, a 
little cotton—but tobacco is what he depends on to pay for his fer- 
tilizer, to pay his taxes, to pay his living expenses, and buy the necessi- 
ties of life. It comes from tobacco. 

At the present rate of excise taxes now, the Government collects 
$1,455 from every acre of this tobacco that goes into the making of 
cigarettes, $1,455. 

On a tenant farmer's crop of 3 acres, now collects, if it goes into 
cigarettes—and most of it does, practically all of it does—the Gov- 
ernment collects $6,242 off of the production of tobacco, Senator, on one 
tenant farmer. 

Senator Mitiikin. Let me ask you this: The higher the tax on the 
finished product, does that not back up on the grower and have a 
tendency to reduce his price, or what is the economics of that ‘ 

Mr. Lanaer. I was coming tothat in just a moment. 

Senator Minurkin. All right. 

Mr. Lanter. I hope that these figures will be imbedded in the minds 
of you gentlemen because never has a condition like this faced an 
industry. If tobacco had not been taxed up until now and you gentle- 
men were looking for new sources of revenue now and someone came 
across tobacco and someone would suggest that it be taxed as fur coats 
are, taxed 20 percent of its value, you might adopt it, or 50 or 100, 
but if it came as a new thing and someone said, “Let’s tax it 300 percent 
of its value,” I believe it would shock the conscience of the committee. 

Let me relate this tax to my own operations in growing tobacco. 
I am not a large grower, but last year I produced on the farms that 
I have 72,000 pounds of tobacco and it sold for around $40,000. 

Eleven farm families participated in that production. 

The Government, off of the tobacco I produced last year collected in 
cigarettes $85,000 on my own crop of tobacco, and if the Secretary's 
proposal were adopted, it means they would tax my tobacco $120,000 
In one crop. 

One other illustration. Last year Pitt County produced 50,000,000 
pounds of tobacco, a purely agricultural county. The Government col- 
lected on that tobacco $60,000,000 and if the proposal that the Secretary 
makes is adopted, they would collect $85,000,000. That is nearly twice 
the assessed valuation of every bit of property in that country. 

Of course, the producer does not pay this tax. Even a magician 
could not take 50 cents and pay $1.17 tax, let alone $1.67. 

But what this tax does is to put a terrific burden upon the flow of 
our tobacco into normal channels of commerce. We are operating 
now under a restricted acreage. 

Up until this year we had ‘been cultivating only 70 percent of our 
basic acreage in this type tobacco. It was raised to 84 this year, but 
we have yet not gotten to a normal production, 100 percent of our 
allotted acreage. 
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We believe that if this tax should be increased, it will have a 
terrific impact upon the use of cigarettes in this country; and if by 
reason of the tax the consumption of cigarettes should be diminished, 
then it means economic disaster to us who, in the last 15 or 20 years 
have gotten somewhat away from Tobacco Road. 

Should any considerable segment of the smoking population go to 
pipes or roll-your-owns, the impact will be terrific, not only upon us, 
the producers, but upon the Treasury of the United States. 

The Federal Treasury stands to lose and not gain by the imposition 
of this 3 cents extra, or any part of it, because every time that 1 man 
out of 10 who smokes cigarettes quits, it costs the Government over a 
hundred million dollars, and every time a smoker smokes 1 pack less 
out of 10, the Treasury will lose over a hundred million dollars. 

Gentlemen, this tax singles out one particular farm commodity for 
the most onerous tax ever levied. It is the only farm commodity that 
carries any tax except the grains that go into liquors and the grapes 
that go into wine. No tax is levied on wheat grown in Kansas or 
cotton in Mississippi or fruits in California or corn in Iowa or Ohio. 

None of those farm commodities bears any tax, and I certainly am 
not speaking to indicate that there should be. 

But here they pick out tobacco and in the face of the fact that it 
carries now a load of taxation of over $2,000,000 a year, they want to 
add another 40-percent increase on this tax. 

Senator Miturk1n. From the standpoint of the grower you contend, 
first, that the weight of this tax may lessen the market for the end 
product, No. 1, is that right ? 

Mr. Lanter. Yes, sir. 

Senator Mittin. No. 2, it exercises a pressure against the price 
that the producer might otherwise get if there were not such heavy 
taxes on the end product; is that correct ? 

Mr. Lanter. Yes, sir; that is right. Those are two of the very 
straight points that I am trying to make. 

Gentlemen, this tobacco industry has had a great growth, and along 
with the growth the Treasury has benefited, the taxes have increased 
until now last year the Federal Government collected over $1,300 
million on cigarettes. 

Is this to be the situation? Are we to be harassed because we 
have a growing industry and because we have been able to make a 
reasonable living out of this? We sometimes think and ask whether 
or not the power to tax is not being used to destroy us who are engaged 
in the production of tobacco. 

There are a thousand commodities in the category with tobacco— 
coffee, tea, golf balls, hunting equipment—a thousand articles that 
are in the same category, but they bear no such burden as we bear. 

Tea and coffee are very comparable to tobacco, but not a cent of 
tax is collected on coffee or on tea. 

Why is it that the Brazilian coffee growers’ product is tax-exempt ? 

Why is it that the Java tea growers’ product is tax exempt? And 
yet the product of the tobacco grower is taxed, and taxed and taxed 
until it seems there is no limit to where they are trying to go. 

There is one other point I would like to make, and that is that this 
tax lays a heavy hand upon the family budget of the people least able 
to pay. At the present rate of taxation a man who smokes one pack 
a day pays $25.55 a year in excise taxes on his smokes. 
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If the taxes increase, he will pay $10 more, and if an average family 
worker with a wife and two children, using a pack of cigarettes a day, 
he would then pay under this Treasury proposal twice as much im 
tobacco excise taxes as he pays in income taxes. 

Senator Byrp. You are speaking only of Federal taxes? 

Mr. Lanter. Yes, sir, Federal only. 

Senator Byrp. Do you have any figures as to the State and local 
taxes on tobacco ¢ 

Mr. Lanter. Yes, sir. 

The best computation we had last year indicated tobacco paid $1,- 
300,000,000-some-odd in excise taxes to Mr. Snyder and paid over 
$500,000,000 in State, county, and municipal taxes. 

If this proposal were to be adopted, gentlemen, the tax load on 
tobacco per year would be over $2,500,000,000. 

This tax follows the path of least resistance, but it does not stretch 
across the beard. I hold no commission for the wage earner nor the 
laboring man to present his side of the matter. I think it should be 
pointed out that the impact of the taxes would be tremendous on the 
household budget of these people in the low-income bracket. 

At a recent referendum in Oregon as to the question of putting in a 
tax on cigarettes, it was overwhelmingly defeated by the voters of 
Oregon. 

There is an area known as the area of diminishing returns, and when 
prices reach a certain level, they inevitably drop off. 

Last year in South Carolina the legislature increased the tax on 
cigarettes from 2 cents to 5 cents. They tried it 1 year, and the next 
year they repealed it because it did not yield the revenue. It resulted 
in a decrease in smoking, and so the legislature, after 1 year, cut it out 
and went back to the 2 cents. 

There is already, gentlemen, increasing evidence that the point of 
diminishing returns has been reached in the taxing of tobacco. For 
nearly half a century the consumption of cigarettes in this country 
has mounted steadily, but now it has leveled off. 

From 1900 to 1910 the consumption doubled; from 1910 to 1920 
the consumption increased over 500 percent; from 1920 to 1930 it 
nearly doubled again, and from 1930 to 1940, it again doubled. 

But since 1945, when they put on this last increase, the rate per 
capita has been smaller—that is, the rate of increase per capita has 
been smaller than any similar period since 1900, and in the last 2 or 
3 years it has almost leveled off entirely. 

This has come about when national income, individual incomes, have 
skyrocketed. 

Since 1943 personal incomes have increased 60 percent, but the 
per capita consumption of tobacco, cigarettes, has increased only 10 
percent. 

In the last 3 years there has been practically no increase whatever. 

In the face of these facts, I think it fair to assume that from now 
on the consumption of cigarettes will increase in sensitivity to prices 
and any price increase will meet with increased sales resistance. 

Under any fair appraisal of this situation, gentlemen of this com 
mittee, I think the committee and Congress should look at this pro 
posal from a business standpoint. 

Tobacco is one of the most fruitful sources of revenue that the 
Government has. 
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Is the Congress willing now to take a chance on pricing this product 
out of the market? Is it willing to jeopardize the rights and the besi 
interests of the growers on this wild-goose chase for additional rev 
enue, and is it willing to crucify the tobacco farmers upon this cross 
of inequitable taxation ? 

Gentlemen, there are two other segments of the industry, the whole 
sale distributor, the retail cigarette dealer, who are bitterly opposed 
to this tax. 

There are thousands upon thousands of firms engaged in whole- 
saling and 2,000,000 retail outlets. 

But I will not take the time to argue that point of view, because 
I am not too familiar with it, and I therefore request permission to 
insert into the record a statement by Mr. Eric Calamia, the managing 
director of the Retail Tobacco Dealers of America, Inc., and a state 
ment by Mr. Claude, Harrison, the past president: of the Nationa! 
Association of Tobacco Distributors. 

I will request permission to insert in the record a table showing the 
existing State and Federal and municipal taxes in the several States: 
second, the yield of Federal cigarette tax and the amount of tax per 
capita ; third, cigarette tax-rate increases imposed by the Federal Gov 
ernment since 1901; fourth, Federal and State cigarette taxes com 
pared with the Federal income tax liability; fifth, chart showing 
division of retail price of a pack of cigarettes; and sixth, a graph 

showing the rate of increase of cigarettes since 1900. 

That is my statement, gentlemen. I appreciate highly the honor 
that I have had to come before this committee and the privilege of 
speaking in behalf of all these people, who have come up here today 
of their own accord. You have given me a very nice hearing. | 


7 it and I believe you will heed our plea against this tax. 
Senator Byrp. Thank you, sir. The insertions will be made in the 
record, 

(The documents referred to follow :) 


Retalt Topacco DEALERS OF AMERICA, INC., 
New York, N. Y., August 2, 1951. 
Re: A solemn protest against any increase in Federal Excise taxes on cigarettes 
To the Members of the Senate Finance Committee: 
This association, speaking for thousands of tobacco retailers of the country. 
begs to register herewith its protest against any increase in the Federal excise 
tax on cigarettes, and respectfully submits the following facts and data which 


we feel clearly demonstrate the devastating effects of the present overburden 
some cigarette taxes. 


AN ENORMOUS BURDEN ON THE CONSUMER 


Inasmuch as the millions of smokers in the country are our customers, we 
feel entitled, moreover impelied, to speak also in their behalf. The fact is that 
every package of 20 cigarettes is subject today to a Federal tax of 7 cents. To 
this must be added various State taxes ranging from 1 cent per package to % 
cents, and this onerous State tax burden is borne by the consumer in 41 States 

The average smoker purchases one pack a day. Thus, he already pays an 
annual cigarette tax to the Federal Government of 7 cents a day, amounting 
to $25.55, a large amount in itself. The disproportion of it becomes even more 
apparent when we realize that the Government buys these cigarettes from the 
manufacturer for $3.55 a thousand upon which the present Federal tax alone is 
$3.50 a thousand. 

When taxes climb until the consumer pays more to the collector than he pays 
for the product, they become not only unfair but ridiculous. The very fact tha! 
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an increase in excise taxes was imposed in World War II which has never been 
rescinded, makes the imposition of an additional tax at this time without reason 
and unconscionable. 

In a great many families there are several members who smoke, in which 
ease the aggregate Federal cigarette tax amounting to $50 a year or more 
exceeds their Federal income-tax payment—truly an excessively heavy tax drain 
on the middle- and low-income family budget. 

Considering the enormity of this tax burden, is it any wonder we anticipate 
that the consumer will eventually rebel against this disproportionate burden and 
curtail his smokes? When this well-known point of diminishing returns is 
reached the tremendous cigarette revenue accruing to the Government will be 
affected as will our businesses. 


TAX DISREGARDS ABILITY TO PAY 


We dealers know the havoc worked upon our business by the difference of a 
single penny in the price of a package of cigarettes. On such an everday item 
the saving of a penny a day is vitally important to the great mass of consumers, 
and they will go to extreme lengths to make that saving. In fact, experience 
has all too clearly demonstrated that it is almost certain business suicide for a 
cigarette dealer to charge a penny more per package than his competitors. 

It is easy to understand why, for the fact is that about 90 percent of the ciga- 
rettes sold are bought by poor or middle-income-bracket families. Then too, 
it must be remembered that an article so universally used and which affords the 
comfort and solace so much needed in these times, is in no sense a luxury. This 
is not an idle assertion, for in the military and naval services, tobacco next to 
food and clothing is considered of greatest importance to the maintenance of 
morale. In peaceful civilian pursuits it plays a similar role, and in these times 
of heavy taxation the retailers will be faced with great consumer resentment if 
there is any advance in price due to an increased tax. 


EFFECT OF THE PROPOSED INCREASE ON TOBACCO RETAILERS 


The vast number of small tobacco retailers today barely eke out a living on 


the sale of tobacco products. Of all items we vend, cigarettes provide the small- 
est mark-up, namely 17% percent on our cost or 1444 percent gross profit. Accord- 
ing to a survey conducted by Dun & Bradstreet the cost of doing business for a 
retail tobacco store ranges from 20.2 to 30.1 percent. On the face of these figures 
a tobacco retailer could not continue in business if he did not augment the sale 
of cigarettes by more profitable items. Thus the retailer actually carries ciga- 
rettes because of their value as a traffic builder. 

Any increase in the present Federal excise tax will affect the volume of busi- 
ness we enjoy through the sale of cigarettes. Experience has proved that the 
cigarette purchaser is more price conscious than any other consumer and that 
he will shop for this commodity in those establishments where he can Save 1 or 
2 pennies per package. If we lose our cigarette customers to the cut-price prac- 
titioner who carries tobacco products as side lines and sells cigarettes at cost 
as loss leaders, we lose a customer for the other items we vend. It is the loss of 
these sales, in addition to a sharp decline of our cigarette volume which makes 
us extremely apprehensive as to the results of an increase in the Federal excise 
tax. 

One other point we wish to commnd to your attention in considering any in- 
crease in this tax is that of the credit position of the small independent retailer. 

Because of the small margin of gross profit on the sale of cigarettes, which is 
actually insufficient to cover our cost of doing business, the average independent 
retail dealer is ill prepared to invest another $5 on every case of cigarettes he 
purchases. Mny thousands of small retailers would be badly hit by this factor 
alone, and the entire economic structure of the independent retailer will be dis- 
located with resultant hardship on the distributors as well. 

In justice to the masses of consumers and the many thousands of tobacco 
dealers and their families, who are largely dependent upon the volume of their 
cigarette business, we most urgently and respectfully request that the proposed 
increase in Federal excise tax on cigarettes be abandoned. 


Reta. Tosacco DEALERS oF AMERICA, INC., 
By Eric Caramia, Managing Director. 
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STATEMENT OF CLAUDE Harrison, OvacnuiTa Cigar & Toracco Co., Monroe, La., 
PRESIDENT OF THE NATIONAL ASSOCIATION OF ToBacco DISTRIBUTORS 


Mr. Chairman and members of the committee, I appear as president of the 
National Association of Tobacco Distributors. I am also president of the Oua- 
chita Cigar & Tobacco Co., of Monroe, La. 

I come from a State where per capita we spoke more hand-made cigarettes 
and more different brands of cheap-type roll-your-own than any other State in 
the 48, because our State collects the highest State tax in the Nation. In addi- 
tion to the present Federal tax of 7 cents per package. 

tvery loyal and patriotic American citizen, of course, realizes that building 
and sustaining a large national defense program to preserve our precious Amer- 
ican way of life requires the expenditure of enormous sums of money. In addi- 
tion, each of us appreciates the fact that taxes in divers forms must be levied by 
our Government to secure the needed revenue. However, in speaking for the 
Nation’s several thousand wholesale tobacco distributors and their million and 
a quarter retailer-customers, we wish to point out to this committee the inevita- 
ble pitfalls and inequities in the proposed increase of Federal excise tax rates on 
cigarettes and cigars. 

It is scarcely necessary to point out that cigarettes and cigars are already 
dangerously saddled with exorbitant Federal, State, county, municipal, and 
other local taxes. 

What is puzzling to us is that there seems to be an insatiable desire by some to 
repeatedly pick on cigarettes as the scapegoat to bear the brunt of more and more 
taxation. We sometimes wonder why even some officials constantly single out 
for discriminatory treatment a product that (1) provides so much pleasure to 
millions of persons in this country and all over the world; (2) yields close to $2 
billion annually in taxes; (3) is growing in public acceptance and as such should 
be helped and safeguarded instead of placing roadblocks in its way; (4) helps 
so many people to earn a livelihood, so many farmers to operate with a reasonable 
measure of success, and SO many small merchants to conduct modest businesses ; 
(5) is responsible for investments in taxes alone of millions and millions of dol- 
lars; (6) provides so wonderful a “lift” and gives so much deserved pleasure to 
the men in the armed services; (7) already groans under a tax system whereby 
stamps must be purchased for cash and manufacturers and wholesalers are re- 
quired to carry substantial inventories of such stamps and extend credit which 
includes the cost of the stamps; in fact, purchasers of these stamps’ act as 
“bankers” for the Federal and State Governments. Lest we forget, may I point 
out that there are very few other products which can make this claim: Nothwith- 
standing an increase of 30 percent in the cost of the basic material (in this case 
tobacco) and substantial increases in the manufacturer’s, wholesaler’s, and retail- 
er’s over-all cost of operation, the price of cigarettes, exclusive of additional 
taxes, has risen only a penny a package. That certainly speaks well for the effi- 
ciency and skill of a progressive industry. Why penalize it? 

What are we in the tobacco industry confronted with now? The Treasury has 
recommended that cigarette taxes be hiked by more than 40 percent, thereby 
endeavoring to saddle us with the staggering burden of obtaining 40 percent 
additional capital to operate a $4,000,000,000 business. It is not difficult to 
visualize what this condition would mean to the small distributor with a capital 
investment of $15,000. He would be required to try to find $10,000 of additional 
capital, which is a burdensome task for a businessman who is already operating 
on a shoestring. The retailer whose investment is, say, $1,500 would have to 
scrape the barrel to stay in business. What havoc it would create with our entire 
credit structure, especially among the hundreds of thousands of small accounts 
who are devoid of mercantile ratings and who are already hard put to obtain 
essential credit to subsist in business. 

Various congressional committees have spent years and untold sincere efforts 
to devise ways and means of preserving the small merchant as a symbol of the 
American way of life. Should the proposed 40 percent increase in the cigarette 
tax become law, it would be crippling to the businesses of the hundreds of thou- 
sands of small merchants in this country, who, generally speaking, are constantly 
skirting business insecurity. The net effect would be that Congress would thereby 
be tossing into the hands of the large chains and other giant enterprises the busi- 
nesses of these small merchants. It is only too tragically obvious that this would 
further complicate the already challenging problem of preserving the small 
merchants in our economy. 
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We are fully cognizant, as already stated, that huge amounts of revenue will 
be necessary to operate our Government in the trying period ahead. But in all 
fairness and equity we ask whether the tobacco industry isn’t already doing 
more than its share. It has consistently been the second largest revenue pro- 
ducer and it does not object to paying its fair share of taxes, but it is distressed 
at any suggestion that more and more taxes should be imposed on its products 
merely because it has been an expanding industry. Frankly we have always 
felt that it is inherent in our American way of life to encourage the growth of 
industry. Let us not overlook the fact that the tobacco industry’s greatness is in 
effect the sum total of 2,000,000 tobacco farmers who by and large, are modest 
citizens; a million and a quarter retailers who are, in the main, small merchants; 
and 6,000 wholesalers most of whom are small-business men. 

We believe if small-business men are to survive, that they should not be ex- 
pected to bear the financial burden involved in an inequitably high additional tax. 

With respect to the proposed increase of the Federal excise tax on cigarettes 
from $3.50 to $5 per thousand—or an additional 8 cents per package—the 
tobacco wholesaler would find himself on the horns of a dilemma. 

Since he must pay the Federal tax direct to the manufacturer as part of his 
invoice cost of the cigarettes, it would require that he invest additional capital 
to enable him to purchase the same quantity of cigarettes. In accordance with 
trade policy, wholesalers are required to pay their invoices on a basis that 
virtually is tantamount to cash, This necessary additional capital investment 
would, in most cases, disrupt the normal financial condition of numerous firms. 
This is so because, as a matter of sound wholesale business procedure, there is a 
direct relationship between the amount of capital in a business and the volume 
of sales, which is recognized as a safe operating ratio. For example: The av- 
erage tobacco wholesaler capitalized at $15,000 tries to maintain a sales volume 
of approximately $500,000 and would consider it hazardous were his sales to 
exceed that amount by any great extent. Therefore, the requirement for greater 
capital, if unavailable, could have the effect of forcing the wholesaler to curtail 
his unit volume of sales in order to maintain the same dollar volume, with the 
probability of reduced yields at a time when costs of operation continue to 
skyrocket. 

There is still another serious problem that would confront the tobacco whole- 
saler in the event of an increased Federal cigarette tax. I refer to the matter 
of credit extension. It is a the policy to tobacco wholesalers to extend credit 
to their retailer customers on sales of cigarettes for periods of 30 days and 
more. Since an additional tax would increase the amount of credit extended 
by the wholesaler for the same quantity of merchandise, the wholesaler would 
be further jeopardizing his business by increasing his credit risk, unless he 
chose to sell less merchandise to his customers with a consequent diminution 
of revenue. 

Let us examine the amount of additional capital that a typical wholesale 
tobacco distributor would have to obtain were the new tax to go into effect. 
Such a wholesaler having a gross volume of $500,000 annually would probably 
uverage 75 percent of his total sales in cigarettes, or $7,500 per week. This 
represents approximately 77 cases of cigarettes per week. The proposed excise 
tax would increase the cost to the wholsaler by $17 per case. This would mean 
that the small wholesaler would have to invest over $1,300 additional capital 
in order to maintain his present volume of cigarette sales. 

Since he must maintain credit for the retailer on an average of 4 weeks’ 
duration, it means that the wholesaler would have to have available $5,200 
xdditional capital to maintain the additional capital to maintain the additional 
credit required by the increased taxation. In addition to this credit extension, 
the wholesaler normally has 1 week’s supply of cigarettes on hand at all 
times. This capital investment would also have to be increased by $1,300 
to maintain the additional cost of Federal excise-tax stamps, thus entailing 
$6,500 added capital. Accordingly, a wholesaler with an investment of $15,000 
in his entire business would find himself faced with the necessity of increasing 
his capital investment to accommodate the tax increase of over 40 percent, 
at a time when credit restrictions are becoming more and more evident and 
little cash is available to him. 

Assuming that he were fortunate enough to be able to obtain a commercial 
loan of $6,500, the wholesaler would have to pay an interest rate of 6 percent, 
or $390 per year, on this additional capital. In view of the fact that the whole- 
saler’s total net profit for the year on this volume of cigarettes averages less 

86141—51—-pt. 354 
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than $800, it is obvious that the interest rate alone on the additional necessary 
capital would take away almost 50 percent of the wholesaler’s net profityfrom 
his total cigarette volume. 

Observing the picture from a broad national standpoint, wholesale tobacco 
distributors sell $2.1 billion worth of cigarettes at wholesale annually. Since 
the proposed tax hike would increase the dollar volume of cigarettes by more 
than 21 percent at wholesale, tobacco wholesalers generally would have to 
obtain over $40,000,000 in additional capital to finance their increased inventory 
cost and the cost of carrying their accounts receivable, which would be inflated 
by the amount of the proposed tax increase. 

Still another effect of an increased tax on the tobacco wholesaler’s business 
would be an increase in other operating costs. These would include increased 
insurance rates due to the higher value that would be placed on his inventory, 
State inventory taxes, and kindred expenditures. By the same token the impact 
on the hundreds of thousands of retailers would be just as severe. 

Thus, it can be readily seen that there would be painful dislocations in the 
wholesaler’s business due to an increased cigarette tax. He would have to 
invest huge additional amounts of capital in order to do the same amount of 
business. He: wouk?: have: to-assume greater credit risks to the extent of 
the additional tax, and his operating cests would increase substantially. 

May I, in passing, also note that the manufacturers of cigarettes, too, Whose 
permanent investment in cigarette stamps approximates $70,000,000, would 
similarly be confronted with an acute refinancing problem. 

On the question of the proposed increase in the Federal excise tax on cigars 
from $2.50-$20 to $1.50-$37.50, we wish to point out to this committee certain 
facts concerning the effect of such a tax increase on wholesale distributors. 

Since the cigar industry has been declining for many years and is an industry 
which is uppermost among those which are least able to bear higher taxes, the 
plight of the tobacco wholesaler who depends in great measure upon cigars for 
a livelihood is a serious one. Because of the extremely low profits on other 
tobaceo products generally, the wholesaler depends to a great extent upon the 
sale of cigars to enable him to sustain in business and to continue serving the 
more than 1,250,000 retailers who keep the Nation’s consumers uninterrupted) 
supplied with tobacco products and other merchandise. 

Among the ills attributed to the cigar industry is the fact that the product 
has been virtually priced out of the market. Experience has shown that even 
slight price increases on cigars are sharply repulsed by smokers. To advance 
further the cost of cigars to the consumer by increasing the tax rate would 
have dire consequences on the industry at all levels—the manufacturers, re- 
tailers, and the farmers who grow cigar-leaf tobacco, as well as the wholesalers 

In-short, the cigar:industry has reached a critical state, whereby this com 
mittee will have to decide whether to increase the tax and actually crucify it or 
reduce the tax and give the industry a chance for survival. 

We therefore urge that this committee carefully weigh the consequences of 
the proposed increase in Federal excise tobacco-tax rates, both on cigarettes and 
cigars, in order to avoid irreparable harm to the tobacco industry and disloca 
tion to the businesses of the Nation’s wholesalers and retailers of cigarettes and 
cigars, the preponderant majority of whom typify small business, the bulwark 
of the free-enterprise system. 
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ExuHIsit No. 1 


Cigarette tares (per package) 


{In cents] 


Total if 

Total cur- Federal 

Federal State | Municipal | rent taxes excise is 
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Exurpir No. 2 


Yield of Federal Cigarette Tax /%0-/950 
And Amount of Tax Per Capita 
Population over /7 Years of Age 


1900 1910 1920 1930 (940 1950 
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Exuisir No. 3 


Federal Cigarette Tax Collections * 
To show actual /950 receipts and what these receipts would 
have been at rates applicable for x gotler veers. _ 


8 


191D TR Te ee a ee eee ee 


Rate |i.° {305 


#The bars presented in the chart above are designed to show the effect of 
successive tax rate increases imposed by the Federal government since 1901. 
The top bar reflects the yield of actual Federal cigarette tax collections 
for the cal.erdar year 1950 in the amount of $1, 262,705,187. The second bar 
shows the tax that would have been paid in 1950 if the rates applicable in 
1940 had been epplied. The successively lower bars show what the 1950 tax 
collections would have been had the rates prevailing for the earlier years 
been applied to the 1950 production. 





2280 REVENUE ACT OF 1951 


Exursir No. 4 


Federal and State cigarette tares compared with Federal income-tax liability 
for various income groups 


Federal cigarette | 
tax, 1-pack-a- 
day smoker ! 


| 2-cent State tax 
Number of | -»» . | tax added 

. 0 e; 
Adjusted gross income returns otal rr 
filed ae 


Average 
tax per | | 
return |(-"— 7 , = 


| Amount} Percent) Amount! Percent 


i 


i j | 
Under $1,000 7,771,021 | $37,706,000 | $4.85 | $25.55 | 526.8 | 
$1,000 to $1,999 11, 145, 284 622,438,000 | 55. 85 25.55 | 45. 
$2,000 to $2,999___- 12, 459, 410 | 1,619, 226,000 | 129.96 | 25.55 19. 
$3,000 to $3,999 9, 396, 744 1, 990, 235,000 | 211.80 25. 55 12. 
$4,900 to $4,999 ; 5, 004, 747 | 1, 687,046,000 | 331.13 | 25.55 7 


3-cent State tax | 4-cent State tax | 5-cent State tax | 6-cent State tax | 8-cent State tax 
added 3 added added 5 added ¢ added * 
Adjusted gross | 


» re > aT. » ‘Tv. ' > . 
Per- | amount} Pet | amount] Pe | amount} Pet | Amount 


cent | cent |~ cent cent 
| _| 


Amount a 


income ‘ Relisys an| 
| 
j 
| 


Under $1,000 $36.50 | 752.6 | $40.15 | 827.8 | $43.80 903.1 | $47.45 | 978.4 | $54.75 | 1,128: 
$1,000 to $1,999 36.50 | 65.4) 40.15 ; 43.80 | 78 47.45 | 85.0 54.75 | 98 
$2,000 to $2,999... 36.50 | 28.0) 40.15 | 30.9] 43.80] 33 47.45 | 36.5 54.75 | 42 
$3,000 to $3,999 36.50 | 17.2 40.15 | 43.80) 20 47.45 | 22.4) 54.75} 25 
$4,000 to $4,999_ - 36.50} 110] 40.15 . 43.80 | 13 47.45 | 143] 547 


! No State cigarette tax: California, Colorado, Maryland, Missouri, North Carolina, Oregon, and V ir- 

ginia 
2-cent State tax: Arizona, Delaware, Iowa, Kentucky, Ohio, Utah, and Wyoming. 

> 3-cent State tax: Alabama, Connecticut, Georgia, Idaho, Illinois, Indiana, Kansas, Michigan, Nebraska 
Nevada, New Hampshire, New Jersey, New York, Rhode Island, South Carolina, South Dakota, and 
Wisconsin 

* 4-cent State tax: Maine, Minnesota, Mississippi, Montana, New Mexico, Pennsylvania, Texas, Ver- 
mont, Washington, and West Virginia. 

5 5-cent State tax: Florida, Massachusetts, Oklahoma, and Tennessee. 

*6-cent State tax: Arkansas and North Dakota. 

7 8-cent State tax: Louisiana. 
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Exursit No. 5 
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ExnuisiT No. 6 
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Senator Horry. Mr. Chairman, Mr. Perry Caldwell, master of the 
Grange in North Carolina, and Mr. Flake Shaw, executive vice presi- 
dent of the Farm Bureau, would like to insert a statement. They will 
not ask the time of the committee to make a statement here, but Mr. 
Caldwell, will you come up, and Mr. Shaw. We would like to have 
their statements. 

Senator Brrp. We will be very glad to have those insertions made. 


STATEMENT OF PERRY CALDWELL, MASTER OF THE GRANGE, 
STATE OF NORTH CAROLINA 


Mr. Catpweitu. Mr. Chairman, Mr. J. C. Lanier, a member of our 
tobacco committee, spoke for the North Carolina State Grange here 
today. 

In addition to representing all the different interests, he was officially 
speaking for the North Carolina State Grange, and we appreciate ver) 
much the courteous consideration you have extended to him. 

I will not leave the statement, since Mr. Lanier presented our 
statement, 
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STATEMENT OF FLAKE SHAW, EXECUTIVE VICE PRESIDENT, THE 
FARM BUREAU 


Mr. Suaw. Mr. Chairman, and gentlemen of the committee, this 
statement is filed on behalf of Mr. Carl T. Hicks, who is chairman of 
the Tobacco Cooperative Stabilization Corp. that serves the entire 
interests of the flue-cured growers. He could not be here. 

I would like to make one point, Senator, if I may. 

Senator Byrp. Yes, sir. 

Mr. Suaw. The people who produce flue-cured tobacco have to con- 
tribute 400 man-hours to each acre of flue-cured tobacco that is grown. 
That is the most man labor that goes into the production of any com- 
modity grown in this country. 

There is one other point. The total acres of flue-cured is less than 
one-half of 1 percent of the total acreage of tobacco, cultivated acres, 
in the country. So we are working on an industry here, Senator, that 
is very small, with no possibility of being able to expand a great deal. 

I think that should carry some weight in the consideration of the 
program. 

Senator Byrp. Thank you very much. We will receive the statement 
of Mr. Hicks which you have presente vl. 


(The statement of Carl T. Hicks is as follows :) 


STATEMENT OF CARL T, Hicks, CHAIRMAN, ToraAcco COMMITTEE, NoRTH CAROLINA 
FARM BUREAU FEDERATION, AND PRESIDENT, FLUE-CURED TOBACCO COOPERATIVE 
STABILIZATION CorRP., WALSTONBURG, N. C. 

Mr. Chairman and gentlemen of the committee, my name is Carl T. Hicks.’ I 
am chairman of the tobacco committee of the North Carolina Farm Bureau Fed- 
eration, an organization of 74,000 voluntary farm families, 70 percent of whom 
are growers of tobacco, either flue-cured or burely. I am also president of the 
Flue-Cured Tobacco Cooperative Stabilization Corp., serving farmers through- 
out the five flue-cured tobacco States. In 1950, there were 396,000 growers par- 
ticipating in this program. 

I am here to plead against the proposal to increase the Federal excise tax 
against cigarettes 

There are nearly 2,000,000 tobacco farmers. There are thousands of processors 
who cure and pack tobacco. The welfare and survival of these many people is 
wholly dependent upon tobacco. Continued tax assaults against tobacco can only 
result in ultimate disaster to us. Already we are carrying a tax burden the likes 
of which is not shared by any other American product. 

The amount of excise taxes from cigarettes now paid to the Federal Govern- 
ment alone is the largest paid by any American product except liquor. I 
apologize, Mr. Chairman, for the necessity of repetition on some of these state 
ments, but we all think along the same lines. 

The current excise tax of $3.50 per 1,000 cigarettes amounts to 314 times as 
much as the value added by manufacture, according to figures in the manufactur- 
ing census of 1947, published by the United States Department of Commerce. 
These same figures show that Federal cigarette taxes today represent an amount 
nearly three times as much as the tobacco farmer receives for his cigarette 
tobaceo crop. Is not this evidence enough that tobacco is now bearing its share 
of the tax burden? 

For the purpose of taxation, cigarettes are always classified as a luxury by 
those empowered to levy a tax against them. It hardly seems fair to classify 
as a luxury a product for which the American consuming public pays nearly $5 
billion annually. The Secretary of the Treasury definitely stamped cigarettes as 
an item of daily necessity in his statement before the House Ways and Means 
Committee on February 5, thus officially taking them out of the luxury class 

Besides the Federal tax on cigarettes, 41 States levy an additional tax aver 
iging 3% cents per package. Superimposed upon the Federal and State tax is 
still another levy by at least 100 municipalities throughout the Nation. The 
consumer, when purchasing his package of cigarettes today is faced with a tax 





QI84 REVENUE ACT OF 1951 


burden ranging anywhere from 8 to 16 cents per package. In the face of this, 
how can you possibly justify an additional tax burden against cigarettes? 

It is easy to pass off the responsibility in the matter by saying that eventually 
the tax is passed on to the consumer. If it were not in some measure passed on 
to the consumer, the cigarette industry would cease to exist, because the present 
Federal cigarette tax is equivalent to the amount received by the manufacturer 
for the packaged product before the tax is added. 

The tobacco farmers are aware of the need for additional finances in the pro 
gram of national defense: We are also aware of the fact that for more than a 
century, tobacco has been a consistent producer of vast revenues to the Federa! 
Treasury. We welcome the opportunity to do our share in financing the Gov 
ernment. However, we feel that the interests of both the Government and the 
tobacco farmers will be best served if the consumer is encouraged to continue 
buying the finished product instead of being discouraged to continue its use, due 
to excessive taxation. We therefore urge this committee not to recommend an 
increase in the Federal excise tax now levied against cigarettes. 

Senator Byrrp. The Chair recognizes Senator Holland of Florida, 
to make a statement to the committee. 


STATEMENT OF HON. SPESSARD L. HOLLAND, A UNITED STATES 
SENATOR FROM THE STATE OF FLORIDA 


Senator Hotianp. Thank you, Mr. Chairman, and member of the 
committee. 

I appreciate this opportunity to appear briefly at this hearing on 
H. R. 4473 to strongly oppose the imposition of any added excise taxes 
on cigars, whether in the form proposed by the Secretary of the 
Treasury, or otherwise, and also to oppose the change i in classification 
proposed by the Secretary. 

I have been requested to appear by the cigar production workers 
of Tampa, Fla., and also by the Cigar Manufacturers Association of 
Tampa. I attach for the record telegram dated yesterday from Frank 
Diez, chairman, Tampa Cigar Makers Joint Advisory Board. 

(The telegram referred to follows :) 


TAMPA, Fra., August 1, 1951. 
Hon. SPESSARD HOLLAND, 


United States Senator, Senate Office Building, 
Washington, D. C.: 

On behalf of 4,000 organized Tampa cigar workers I strongly urge you to 
appear before the Senate Finance Committee and oppose any new tax on cigars. 
Any additional tax on cigars will reduce sales of cigars and kill Tampa’s already 
sick cigar industry curtailing opportunity for employment of thousands of cigar 
workers. 

FRANK Diez, 
Chairman, Tampa Cigar Makers Joint Advisory Board. 

Senator Hottanp. The request from the manufacturers association 
came through Mr. Ray C. Brown, attorney for the association, and 
Mr. Francis M. Sack, its secretary. 

Senator Kerr. 1 would like to ask the distinguished Senator, if I 
may interrupt, to say that he has mentioned the name of a very great 
American. Ray Brown was contributed to Florida by the State of 
Oklahoma, and I must say that while you had a gre: at gain there in 
that regard, we had an equal loss. The position of the Senator is 
enhanced by the fact that his statement here is backed up by such a dis- 
tinguished citizen. 

Senator Hotitanp. I thank the Senator from Oklahoma, and Florida 
is certainly happy to have Mr. Brown as one of its distinguished 
citizens. 
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Senator Kerr. We have still got a hope that some of these days, 
when he has served enough of a term down there in your very fine State, 
that he will come back to Oklahoma. 

Senator HoLtanp. We appreciate your position, but we do not share 
your hope. 

Senator Kerr. I can understand that. 

Senator Hotianp. In 1950 the 14 association factories in Tampa 
produced 231 million cigars. This was only 4.17 percent of the total 
output of the Nation, but it required the payment of excise taxes 
amounting to 7.33 percent of the total of Federal excise taxes paid. It 
thus appears that this segment of the Tampa cigar industry pays 
nearly twice as much in excise tax per cigar as is true for the cigar in- 
dustry of the Nation as a whole. The reason for this is that a large 
proportion of the Tampa cigars are high-grade cigars and more than 
100 million of them are cigars which are allhand-made. T ampa is the 
only remaining area in the Nation where cigars are made by hand 
for national distribution. 

Of the 41,000 cigar production workers in the United States, Tampa 
has about 5,500 of whom between : 3,000 and 4,000 are producers of all 
hand-made cigars and the rest are machine operators, or in other work- 
ing classifications. 

It is very clear to me from the record that what the cigar industry 
needs is a decrease of excise taxes and that an increase as proposed 
would be ruinous. I have carefully examined the able statement 
which is being filed today with the committee by Mr. Francis M. Sack 
and Mr. Ray C. Brown for the Cigar Manufacturers Association of 
Tampa. I have also carefully examined the able statement made by 
Mr. O. R. Strackbein before the Ways and Means Committee of the 
House of Representatives on March 12, 1951, in behalf of the Cigar 
Makers International Union. 

I am glad to hear Mr. Strackbein will also file a statement before 
this committee. 

I think it is completely clear from an examination of those two state- 
ments that the cigar industry is already carrying heavier taxes than 
it should bear, and that the taxes imposed in 1942 have operated to 
materially diminish the prosperity of the cigar industry, cut down the 
consumption of cigars and reduce the number of workers and 
producers. 

In 1942 the total volume of cigars produced was 5,840,000,000 which 
was heavily reduced in the following years but has built back up 
gradually to 5,538,000,000. 

In other words, it is still materially below the volume of 1942 and 
on a per-capita consumption is much more reduced than those total 
figures. 

“While every other industry of consequence in the Nation has been 
expanding its production including most of the other industries af- 
fected by excise taxation, the cigar industry has been staggering along 
under a heavier tax burden than it can bear. We deeply appreciated 
that the Ways and Means Committee of the House refused to increase 
the excise tax load of the cigar industry and sent the pending bill over 
without such an increase and we strongly hope that this able Finance 
Committee of the Senate will reach the same conclusion. 

The impact upon Tampa of further blows at the prosperity of the 
cigar industry would be very grave indeed. Most of the workers are 
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of middle age or over, and they simply “nim not adjust themselves 
to any new industry. They have lived in Tampa for many years, most 
of them throughout their lives, and most of them own their homes 
there. To throw them out employment now would be to put them on 
the welfare rolls. 

The blow to the 5,500 cigar workers of Tampa would also constitute 
a major blow to the prosperity of the entire city and area of our 
State. 

[ firmly believe that the impact of an increase of excise taxes in the 
cigar industry is both unwise, inequitable, and destructiv e, and though 
I have mentioned specifically the effect in the Tampa area, I am sure 
that similar effects of varying degrees would be produc oA elsewhere 
in the Nation. The excise tax load on cigars has already reached the 
point of diminishing returns as shown ‘by the collections for 1947, 
1949, and 1950, for which years the figures of taxes collected were as 
follows : $47,100,000 in 1947 ; $43,500,000 in 1949: $42,700,000 in 1950. 

There has been no better illustration in recent years of the truth of 
the statement by John Marshall, that the power to tax is the power to 
destroy. 

I realize that the time factor today does not permit my making a 
more extended statement, and I will deeply appreciate the opportunity 
to appear before the committee in executive session after the hearings 
are closed. 

Senator Brrp. Very well. 

The next witness is Edward J. Regensburg. 


STATEMENT OF EDWARD J. REGENSBURG, PRESIDENT, CIGAR 
MANUFACTURERS ASSOCIATION OF AMERICA, INC. 


Mr. Recenssurc. Mr. Chairman, and gentlemen of the Finance 
Committee, my name is Edward J. Regensburg and I am the vice 
president of E. Regensburg & Sons, Inc., manufacturers of cigars 
since 1867. 

I appear here as president of the Cigar Manufacturers Association 
of America, a trade association, national in scope, and whose members 
manufacture in unit and dollar volume approximately 75 percent of 
the total United States production of cigars. 

I should like to say at the outset that although ours is an industry 
steeped in the traditions and economy of this Nation, it is a small 
industry. The wholesale value of our product is less than $325 million 
annually, Dut to a number of causes, of which excise taxes is surely 
one, this ee has been unable to keep pace with the rest of our 
economy. ‘Today the per capita consumption of cigars is not only less 
than it was in 1920, but also unit sales are only about 70 percent of 
what they were 30 years ago. Our profit on sales is less than 3 percent. 
It is almost unbelievable that our sales in each of the last 4 years have 
been less than they were in 1946, the first postwar year. They con- 
tinue low and in the first 5 months of this year when dollar volume in 
other industries rose to the highest level in history, the cigar industry 
shows a fall in sales of almost 5 percent from the corresponding period 
in 1946, 

Senator Mitzikix. How much is the tax on a 10-cent cigar? 

Mr. Recenssurc. Exactly 10 percent on a 10-cent cigar. 
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Senator MiniiKin. On a two-for-a-quarter cigar, how much is it / 

Mr. Recenssurc. Two for a quarter, it is in “the same tax bracket. 
They have a bracket system. 

Senator Minin. On a two-bit cigar ? 

Mr. Recenspurc. It would be a little less than 10 per cent on a two- 
for-a-quarter cigar, and on a 15-cent cigar it would slope down. 

But on a 10-cent cigar it figures ex xactly 10 percent. 

In view of this decline in sales, it appears neither reasonable nor 
economic for the Secretary of the Treasury to be thinking at this time 
of adding to our present heavy tax burden. 

In early 1950 we brought our situation to the attention of the Ways 
and Means Committee of the House. They were so impressed with the 
adverse conditions prevailing in the cigar industry that they recom- 
mended in the original revenue bill of June 1950, a reduction in ¢ igar 
excse taxes of approximately one-third. This rate reduction, they 
said, was desirable in order to increase cigar sales relative to other 
tobacco products or at least aid the cigar industry in maintaining its 
present relative position. 

We appeared again before the Ways and Means Committee this 
year pleading our inability to absorb a greater tax burden. When 
they voted against the imposition of any ‘further cigar excise tax we 
experienced a sense of temporary relief. The Secretary of Treasury 
again singles out our industry for an increase in cigar excise taxes. 

“With minor exceptions, commodities scheduled for reduction in 
excise tax in the original revnue bill of 1950 are not now included 
for an increase. 

We wish we were in a position, gentlemen, where we did not have 
to come to your committee and plead poverty, but the plain fact is 
that the cigar industry cannot afford any increase in its tax burden. 

Asa dramatic indication of the industry's condition, may I point out 
to you that for the first time in history, the Department of Agriculture 
has proclaimed marketing quotas on domestic cigar leaf tob: iccos be- 

cause the Secretary of Agric ulture found that the cigar industry 
was not able to absorb the available supply of cigar leaf babe acco. Fur- 
ther to curtail our industry’s potential sales volume would intensify 
the adverse condition in which the cigar leaf tobacco farmer now finds 
himself. 

When Secretary Morgenthau appeared before this committee in 
1942-——— 

Senator Mitiikri. Is your product a different product from the 
cigarettes ? 

Mr. Recenspure. It is in this respect; it uses different tobaccos, and 
it has no paper. It is all leaf tobacco. 

Senator Miturkin. You fall in the classification of burley or flue- 
cured, or both, or what ¢ 

Mr. Reeenssure. Very little burley or cured; very little burley « 
flue-cured tobacco is used in these cigars, except with certain lao 
priced cigars where they use it in the scrap blend. 

But for the most part, our tobaccos are grown—I shall in a later 
part state where they are grown. 

Senator Minxui1krn. I do not want to go into it now. 

Mr. Recenssure. They are grown in a great many States, but they 
are cigar types of tobacco. 
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New York, Connecticut, Pennsylvania, Massachusetts, Georgia. 
will go into that in a minute. 

Senator Mux. I do not want to go into that now. 

Mr. Recenssurc. When Secretary Morgenthau appeared before 
this committee in 1942, requesting : additional emergency wartime reve- 
nue, he stated that his proposal would yield an additional $13 million 
in revenue from the cigar industry. He, in effect, asked for a doubling 
of the tax rate on cigars bringing the anticipated total collections to 
$26 million. 

We willingly consented to this doubling of the tax load, but pointed 
out that the method of taxation proposed by him was unadaptable 
to the characteristics of the cigar industry. 

What happened was that instead of doubling the cigar industry's 
tax load as an emergency wartime measure, it has more than tr ipled 
the industry’s tax load during each of the postwar years. We have 
all these years, and still are, staggering under this emergency wartime 
tax load. 

The Secretary of the Treasury now asks for an additional $25 mil- 
lion annually on top of a tax load already too high. His recommenda- 
tion would not only nullify the Ways and Means Committee's recog- 
nition of our problem, but would so reduce our sales that we feel no 
additional revenue at all would be produced. 

I cannot emphasize too strongly the error of an assumption that 
cigar sales would continue without decrease in unit and dollar volume 
in the event that taxes are upped even slightly. For every 1 percent 
increase in the tax rate the total cigar volume will decline in millions 
of units. Therefore the proposed increase, which effectually will 
double our present rates, will not produce the revenue contemplated, 
but would destroy capital investment in plants, joos, for cigar workers, 
and the livelihood for other cigar leaf farmers. 

Please allow me briefly to touch upon the inequities of the Secre- 
tary of the Treasury’s proposal as it now stands. 

It would result in extremely uneven tax increases. For example, 
the 6-cent cigar would suffer a 140-percent increase in tax while the 
10-cent cigar ‘would be increased by 50 percent. 

Similar discrepancies can be found throughout the schedule. The 
uneven tax increases would necessitate uneven price adjustments. 
There would ensue marketing distortions with corresponding harm- 
ful effect competitively on the manufacturers, wholesalers, and re- 
tail dealers. 

The same erroneous thinking that hurt our industry in the past 
applies to the present proposal. The Secretary has estimated that 
his proposal would produce $25 million more revenue from our indus- 
try. I respectively point out that this is a mistake, and that the prac- 
tical application of the Secretary’s proposal would penalize our 
industry to the extent of $35 million or more, providing unit sales 
volume remains the same. That sales volume would remain the same 
is an assumption which is false, erroneous, and will not be borne out 
by any competent market research. 

As I stated before, our industry is steeped in the traditions of our 
Nation. Though small in comparison with our great industries, nev- 
ertheless it is important to the hundreds of thousands who are directly 
or indirectly dependent upon it for their livelihood. 
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The welfare of thousands of cigar tobacco farmers in the States 
of New York, Connecticut, Pennsylvania, Massachusetts, Florida, 
Georgia, Wisconsin, Ohio, Minnesota, North Carolina, Tennessee, 
Kentucky, Virginia, Maryland, West Virginia, and Missouri, and 
their hundred-thousand-odd acres of tillable land with investments of 
upwards of $75 million; the forty-odd thousand workers in cigar 
factories; the thousands of distributors and the hundreds of thou- 
sands of independent retail tobacco merchants, not to mention the 
thousands of cigar manufacturers, hinges upon this committee’s re- 
jection of this improvident tax proposal. 

I have been asked by the National Association of Tobacco Distrib- 
utors to submit a brief in support of the statement I have just made 
in behalf of the industry. I am also submitting a brief of the Cigar 
Manufacturers Association of America which I would like to have 
entered into the record of this hearing. 

May I have your permission to file before Tuesday of next week 
supporting statements by the Cigar Manufacturers Association of 
Tampa, Cigar Makers International Union of America, AFL, the Lan- 
caster Tobacco Board of Trade, the New York Leaf Tobacco Board 
of Trade, the Georgia-Florida Tobacco Growers Association, the 
Pennsylvania Tobacco Growers Association, Connecticut Valley Shade 
Grown Tobacco Association, and the Retail Tobacco Dealers Asso- 
ciation of America, these to be made part of this record. 

Senator Byrp. Very well. 

Thank you very much. 

Mr. RecenssurG. Thank you, gentlemen. 

(The documents referred to above and a statement of O. R. Strack- 
bein in lieu of an appearance are as follows :) 


MEMORANDUM SUBMITTED BY THE NATIONAL ASSOCIATION OF TOBACCO DISTRIBUTORS 
IN OPPOSITION TO ANY INCREASE IN TAXATION UPON CIGARS 


This memorandum is submitted by the National Association of Tobacco Dis- 
tributors, representing the wholesale tobacco trade throughout the United States, 
and whose membership is engaged in the distribution of cigars to more than a 
million retail outlets. The wholesale tobacco trade is keenly concerned with the 
economic well-being of the cigar industry because of the declining character of 
cigar consumption which is due primarily to (@) a sharp diminution of cigar 
consumers and (bd) to the fact that the present excises on cigars are so heavy that 
they are a millstone around the neck of the industry. 

At present, cigars are offered and sold at prices which militate against any 
expansion of this static industry, and to levy heavier taxes on cigars would be 
tantamount to crucifying an already retrogressive industry. The sharp drop in 
cigar consumption since 1920 is a matter of statistical record. Although the 
population increase between 1920 and 1950 was 23.5 percent, the unit production 
of cigars in the same period declined approximately 31 percent, and the per capita 
consumption fell off from 77 cigars in 1920 to 38 cigars in 1950. As a conse- 
quence, economic roadblocks have been placed in the paths of several thousand 
wholesalers and more than a million retailers. 

Traditionally, cigars—in addition to providing a reasonable yield on sales 
have also served as a sort of yardstick in measuring the standing of wholesaler 
and retailer. Their status in the community and commercial world has been 
largely influenced by the brands and assortment of cigars they carried and han- 
dled. In the instance of the wholesaler, the size of his sales staff, the frequency 
of trade canvassing, his credit policy, 2nd his mercantile standing were largely 
governed and influenced by his cigar business. 

In recent years, owing to the decline of cigar consumption, caused mainly by a 
burdensome tax schedule, coupled with a change of public smoking habits, a com- 
plete change in the wholesale distributor’s mode of operation has been necessi- 
tated. To survive in business he was obliged to diversify his lines and devote 
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more attention to other products, thereby even further handicapping the strug- 
gling cigar industry. ° 

As it pertains to the customer of the wholesaler, the retail merchant, his tradi- 
tional cigar case has been shrinking in size and the space formerly allocated to 
cigars has been turned over to other products. These factors, born of economic 
necessity, have further conspired to throttle the cigar industry, with the conse- 
quence that even fewer cigars are being sold and the tax yield to the Government 
has declined in similar proportion. 

In the dynamic processes which stimulate the growth of America, a number of 
industries are submerged or eclipsed. This may be ascribed to the inability to 
gear or attune the industry to the exactitudes of the assembly lines or machine 
production. Until such industries can evolve a method of adapting their opera- 
tions to the economies wrought by modern technological inventions, they should 
be aided and not injured. The cigar industry happens to be in that unfortunate 
category. 

It was not so many years ago that all cigars were hand-made. The industry is 
still in the process of transferring to machine operation. The generic nature of 
the product renders such transition exceedingly slow and tortuous. With the 
present high cost of living, the average consumer can ill afford to pay even the 
present high prices for cigars, and a higher price—which would be necessitated 
by an increase in the tax schedule—would inevitably further reduce cigar con- 
sumption. 

We believe that the best interests of Government, the public, the more than a 
million retailers, and the several thousand wholesalers would actually be much 
better served by reducing the tax on cigars and thereby provide an opportunity 
for the industry to get back on its feet. The static nature of the cigar industry 
has tended to weaken the economic fabric of the wholesalers and retailers, and 
that is utterly unhealthy for America and the American way of life. 

We join the Cigar Manufacturers Association in pleading for the exclusion of 
cigars from any heavier taxation and thereby aid in the reactivation and revitali- 
zation of a basic American industry. 


STATEMENT SUBMITTED ON BEHALF OF THE CIGAR INDUSTRY BY THE CIGAR 
MANUFACTURERS ASSOCIATION OF AMERICA, INC., NEW York, N. Y. 


This association comprises cigar manufacturers located in all cigar manufac- 
turing centers of the United States who produce collectively in excess of 75 per- 
cent of the total unit and dollar volume of cigars. Its members include small, 
medium-sized and large firms making cigars retailing at prices in all seven of 
the present revenue classes. This association is the enly national association of 
cigar manufacturers and is truly representative of the entire cigar industry. 


I 


The cigar industry is unalterably opposed to the proposal of the Secretary of 
the Treasury which seeks a further increase in cigar excise taxes. It opposes 
both an increase in cigar taxes and the method of revising the tax brackets, 
because— 

(1) Conditions in the cigar industry have deteriorated since the time when 
the present cigar excise tax schedule was imposed and sales have declined con- 
tinuously since 1946, the end of World War II. 

(2) Economic changes have occurred since June 1950, when the House voted 
a 30 percent reduction in cigar excise taxes, which impair the cigar industry’s 
profit margins. 

(3) Of the many commodities for which a reduction in excise taxes was pro- 
posed in H. R. 8920 (Sist Cong.), cigars almost alone are now singled out by the 
Secretary of, the Treasury for an increase. 

(4) The cigar industry is still paying a wartime emergency tax. 

(5) The bracket system proposed by the Secretary of the Treasury imposes 
unequal burdens on competitively priced cigars. 


II 


When the Ways and Means Committee recommended a reduction in cigar excise 
taxes last June, it said in its report: 

“Cigar sales have fallen off rapidly in the last few years, and it is anticipated 
that the rate reduction provided for cigars in your committee's bill will increase 
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cigar sales relative to other tobacco products or at least aid the cigar industry in 
maintaining its present relative position.” 

Cigar sales have declined continuously since 1946, the first postwar year. 
Moreover, in spite of business activity in the first 5 months of 1951, cigar sales 
are still 5 percent lower than in the corresponding period of 1946. 

Consumer resistance to present cigar prices is still manifest in that the average 
retail price of cigars in 1950 was lower than in 1949. Cigar retail prices, as well 
as wholesale prices, have been raised very moderately, if at all, since the termi- 
nation of the Office of Price Administration in 1946 

Since June 1950, when the House voted a reduction in our tax, cost of leaf 
tobacco and labor have risen sharply. Both are major factors in the cost of 
making cigars. Leaf-tobacco costs will undoubtedly rise further, particularly 
domestic tobaccos which are not under price ceiling (because of the parity adjust- 
ment provisions in the Defense Production Act). In addition to these basic costs, 
cost of supplies, transportation, and distribution have risen substantially. The 
cigar industry has absorbed, practically in their entirety, these increased costs 
because of consumer resistance to current cigar prices. 

As a result, profit margins in the cigar industry have been substantially im- 
paired and the imposition of a tax increase would so imperil the industry as to 
force many small and medium-sized firms to liquidate. 


III 


The Secretary of the Treasury’s proposal puts the Government and the cigar 
industry on the horns of a dilemma. When the Anderson Act became law in 1950, 
the parity price on cigar leaf tobacco was raised to a greater degree than any 
other agricultural commodity. Under this law parity prices on most types of 
cigar leaf tobacco are approximately 30 percent higher than they would have 
been under the original Agricultural Adjustment Act formula. The full impact 
of this increase in parity price has not yet been measured. 

The cigar industry did not oppose this change in the parity formula because 
it was fully cognizant of the necessity of maintaining the stability of the agri- 
cultural segment of the Nation’s economy. On the other hand, the Government’s 
price support to the tobacco farmer will become an empty gesture if the cigar 
industry is unable to process leaf tobacco and market the finished product. 

For the first time in history, the Secretary of Agriculture proclaimed marketing 
quotas on cigar leaf tobaccos—he having found that the supply of these tobaccos 
exceeded demand. 

Any increase in the tax burden of the cigar industry will undoubtedly result 
in a decline in cigar sales with a concomitant shrinkage in both farmers’ income 
and Government revenue, thus defeating the desired ends of both the Department 
of Agriculture and the Treasury Department. 


IV 


A further increase in cigar prices will undoubtedly meet further consumer 
resistance. The proposal of the Secretary of the Treasury would necessitate 
an average price increase of about 7 percent on the retail price of cigars; this 
is more than twice the cigar industry's net profit margin in 1950. It is self- 
evident that such a tax increase can only result in irreparable injury to the 
industry. 

With minor exceptions, the Secretary of the Treasury proposes no increase on 
any commodity as to which the House voted a decrease in the original 1950 
revenue bill (H. R. 8920). No increase is recommended by him for snuff, plug, 
and twist chewing tobacco whose economic status is no worse than that of the 
eigar industry. 

To single out cigars (which shows no improvement in its economic status) for 
an increase in tax from all other commodities scheduled in June 1950 for a 
reduction in tax, is discriminatory, unjust, and oppressive. 


Vv 


For many years the cigar industry has suffered under the yoke of the 1942 
wartime emergency tax burden. It has paid, as a result of a mathematical error 
made in 1942 by the then Secretary of the Treasury, twice as much of an increase 
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in tax revenue as sought. The then Secretary of the Treasury, in seeking this 
increase, termed it an “emergency tax.” 

The cigar industry did not oppose that increase because it was willing to bear 
its share of the war burden. It did, however, point out the inaccuracy of the 
Secretary’s estimate and made recommendations which would have avoided the 
difficulties under which the cigar industry has labored ever since. The cigai 
industry is still paying at the 1942 wartime tax level. 

The present Secretary of the Treasury now proposes another emergency tax, 
the effect of which would be to add an emergency tax upon an emergency tax. 
Moreover, not only would the present Secretary of the Treasury perpetuate the 
error committed in 1942, but would compound that error with another error. 

In 1942 the Secretary of the Treasury estimated that his proposed cigar excise 
tax schedule would add increased revenue from the cigar industry at the rate 
of $13 million per annum; in fact, it has added increased revenue in excess of 
$25 million per annum. 

The present Secretary of the Treasury estimates that his proposal will add 
another $25 million tax to the cigar industry’s present annual tax load. The 
Secretary’s estimate is based on the assumption that unit sales will continue a! 
present levels. Stated otherwise, the Secretary of the Treasury assumes eithe: 
that cigar manufacturers will and can absorb the entire increased tax burden, 
or that the increased tax can be passed on in its entirety to the consumer. 

Even assuming, without conceding its accuracy, that cigar sales would con 
tinue at present unit levels, an increase in the tax burden must necessarily result 
in an increase in the price of the cigar. In practically every instance, the Secre 
tary of the Treasury’s proposal necessitates an increase in the retail price of 
the cigar, throwing it into a higher price bracket. The higher the tax bracket, 
the higher the tax under the Secretary’s proposal. Based on his erroneous 
assumption, instead of an increase of $25 million per annum in revenue, the 
Secretary's proposal would yield approximately $35 million per annum in 
additional revenue. 

We completely reject the assumption that his proposal would result in addi- 
tional revenue to the Government, but respectfully submit that it would be so 
burdensome upon the cigar industry as to cause diminishing returns through the 
crippling of an already depressed industry. 


VI 


The Secretary of the Treasury's proposal as it now stands would cause great 
inequities in the incidence of the tax increases. For example, the 6-cent 
cigar would suffer a 140-percent increase in tax while the 10-cent cigar would be 
increased by 50 percent. Similar discrepancies can be found throughout the 
schedule. The uneven tax increases would necessitate uneven price adjustments 
There would ensue marketing distortions with corresponding harmful effect 
competitively on the manufacturers affected. 

The same erroneous thinking that hurt our industry in the past applies to the 
present proposal. The Secretary has estimated that his proposal would produce 
$25 million more revenue from our industry. It is respectfully pointed out that 
this is a mistake and that the practical application of the Secretary’s proposal 
would penalize our industry to the extent of $35 million or more, providing unit 
sales volume remains the same. This is an assumption which is false and 
erroneous. 

It is therefore urged that the Secretary of the Treasury's schedule be rejected 
as being utterly incompatible with the competitive price groupings which the cigar 
industry has found essential to the marketing of its product. 


Vil 


In conclusion, it is respectfully submitted that (1) in the light of declining 
cigar volume, (2) consumer resistance to present cigar prices, and (3) rising leaf 
tobacco, labor, and materials costs, any increase in the cigar industry’s tax 
burden will jeopardize the welfare of the thousands of farmers who produce cigar 
leaf tobacco, and the thousands and thousands of workers employed directly and 
indirectly by and in the cigar industry. 

The bracket system proposed by the Secretary is completely incompatible with 
present pricing practices and is highly discriminatory. 
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For all of the foregoing reasons, we urge that the proposal of the Secretary of 
the Treasury for an increase in the cigar industry's tax rate be rejected in its 
entirety. 

Respectfully submitted. 
CIGAR MANUFACTURERS ASSOCIATION OF AMERICA, INC., 
By Epwarp J. ReGenssure, President. 
$LUMBERG, MILLER, SINGER & HEPPEN, 
. General Counsel, 
By LEon SINGER. 


STATEMENT OF QO. R. STRACKBEIN, REPRESENTING THE CIGAR MAKERS INTERNATIONAL 
UNION 


The Cigar Makers International Union, an affiliate of the American Federa- 
tion of Labor, is vitally interested in the future of the cigar industry of this coun- 
try. Anything that adversely affects the cigar industry affects the welfare of our 
membership. 

The proposed increase in the tax rates on cigars would, in our judgment, injure 
the cigar industry by either reducing the consumption of cigars or preventing the 
expansion of the industry in keeping with the growth of our population and the 
general expansion of our economy. 

As is well known, the cigar industry has for 30 years struggled for its existence, 
against what, nearly 20 years ago, appeared as a sure demise. The employees 
have borne the brunt of this struggle above all others. One phase of their diffi- 
culty lay in the advance of the automatic machine, the progressive introduction 
of which displaced many thousands of cigar makers. By contrast, many com- 
panies were able to save themselves by the very process of displacing hand workers 
by machines; but this did not save the cigar makers who became surplus man- 
power under the circumstances. 

Today we join the cigar manufacturers in calling attention to the further dan- 
ger to this industry contained in the sharp increase in taxes now proposed. Our 
interests are fully as vital as those of our employers and in this instance our 
concern is mutual. 

Conceding, as we must, the need of increased revenue by the Government, we 
respectfully suggest that the proposed new rates on cigars are exorbitant and 
would result in but little more revenue while crippling the cigar industry. -‘Where- 
as the industry has barely survived the change in smoking habits of the public 
during the past 20 years, and while it was not destroyed by the increased tax rates 
of 1942, it is clear that the industry is bearing about all that it can in the con- 
tinuing race for survival. To increase its handicap materially at this time would 
be an act that could turn the tide against any hopes of the industry for a healthy 
future. 

Thirty years ago—i. e., in 1921—the production of cigars in this country 
amounted to 6,726,000,000. The population of the United States at that time was 
105,710,000. In 1950, cigar production amounted to 5,538,000,000 ; i. e., over a bil- 
lion fewer cigars than in 1921. The population in the meantime had increased to 
approximately 115,000,000. In other words, consumption of cigars declined from 
63.6 cigars per capita in 1921 to approximately 37 cigars in 1950. 

We do not suggest that this decline was the result of high taxes. We merely 
note the downward sweep as a fact and as one mark of the unhappy conditions 
through which the industry has passed. Employment in the industry has suffered 
even more of a shrinkage since 1921 than has cigar production. According to the 
United States census of manufactures, 119,000 wage earners were employed in 
the cigar industry in 1921. In 1937, employment was 55,787 or somewhat less than 
half the 1921 figures. In 1950, the number employed was lower still, or about 
40,000, having in March of 1950 dropped as low as 38,800, according to figures 
released by the Bureau of Labor Statistics. In other words, employment in 1950 
had dropped to about one-third of the 1921 figure. 

In summary, production of cigars from 1921 to 1950 declined 17.7 percent, while 
population increased 48 percent. Per capita consumption of cigars during the 
same period declined approximately 42 percent. By contrast, employment de- 
clined 66.5 percent or about two-thirds. 





2294 REVENUE ACT OF 1951 


The following table will show these trends in statistical form: 





| | 
| Percent | Percent 
Cigar pro- | decline | Per capita decline 
duction | from | consumption from 
|} 1921 1921 


| Percent 

decline 
from 

1921 


| Number 
i 0 
workers 


Tear 1921_...._-- __| 6,726,000, 000 |___ > 63.6 cigars esi ee 
ar 1933... : a 4, 300, 000, 000 | 36.1 | 34.2 cigars. _.--| 46.2 54, 600 | 
PMR oe | 5,310, 000, 000 | 21.0 | 41.2 cigars. ____| 35.2 | 55, 789 | 
FE BR science ons 5, 530, 000, 000 | 17.7 | 36.7 cigars. _---| 42.3} 41,000 | 
| ‘ 


Note.—Population estimates of the United States by Bureau of the Census, published in the Statistical 
Abstract of the United States, 1949, p. 7, are: 1921, 108,541,000; 1933, 125,579,000; 1937, 128,825,000; 1950, 
150,697,000. 


These figures are but an abstract reflection of a story of hardship, distress, 
and despair for thousands of people—of warm-blooded people, of aging people, 
of Americans. They were beset by relentless economic forces that ground all 
rekindling hopes to pieces as the years passed. In the midst of the downward 
grind came the distressful depression of the early years of the 1930—40 decade. 
Combined with the encroaching advancement of the cigar-making machine, the 
outlook for the employees became gloomier than ever. Cigar production fell to 
a low of 4,300,000,000 cigars in 1938. These were mostly cigars that retailed for 
5 cents each or less, classified in the lowest revenue value bracket or class A. 

Thereafter a slow revival set in, and by 1937 production had reached a total 
of 5,317,000,000 cigars. Since that time output has remained above the 5-billion- 
per-year level but has never again reached 6 billion cigars in any one 12-month 
period. 

In 1942 the tax rate on cigars was increased to the present level and annual 
production has in no year since that time regained the level of that year, which 
was the highest since 1930, or 5.84 billion cigars. The following table tells the 
story: 

[In billions of cigars] 


Production re Production 


5. 61 
5 84 
5. 36 
5.19 


° 





While it is difficult to determine the exact percentage of increase in the tax 
rates of 1942 over the rates which they superseded, an approximation of the in- 
creased burden ean be attained by comparing the internal revenue collections 
before and after 1942. By comparing the average annual tax collections per 
1,000 cigars before and after 1942, the changing burden upon the industry will 
be reflected. The next table will show this change in the average tax burden 
per 1,000 cigars: 


re ti 17 f 
I roduc tion Taxes col- Amount of 
(thousands lected tax per 1,000 
of cigars) | cigars 


5, 197,627 | $12, 800, 000 | 
5, 235, 271 | 13, 000, 000 
5, 610, 176 14, 000, 000 | 
5, 840, 805 16, 800, 000 
363, 027 27, 600, 000 
5, 198, 679 | 33, 500, 000 | 
5, 274, 675 38, 100, 000 | 
5, 487,656 | 47, 100, 000 
5, 586, 768 43, 500, 000 | 
5, 538, 152 42, 700, 000 
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Other products on which internal taxes have been collected have, by contrast 

with the cigar industry, enjoyed a healthy expansion since 1942. The next tables 
show the upward trends of these products: 


Production 
Product | ere = a 
1945 | 1947 1949 


— - aeeeemn: - } - _ - —— 





Fermented malt liquor .---million barrels 3. 86.6 | : 89.7 88. 
Distilled spirits_-.-- ‘ million gallons--| 57.§ 28.2 | 31 266.5 | 208. 
Still wines -- --- do | 313. 314.9 | 515. ; 425.9 297. 
Cigarettes...........-.- cig te billions._|  257.£ 332. 369. 384.9 | 1 391. 


Preliminary. 


The striking difference between the production trend in these products since 
1942 and the trend in cigar production is easily observed. Without exception 
the production of the listed products has expanded substantially whereas cigar 
production has declined. 

Here, in the case of cigars, is a good example of saturation taxation or the 
point of diminishing returns. 

Although the characteristic economy of the United States (as illustrated in 
the foregoing table) has been one of increasing production in the past 10 years, 
the cigar industry has done little better than hold its own. It did increase from 
1939 to 1942 but declined after the increase in the tax rates went into effect. 

To be sure, the Treasury did collect a large revenue after 1943 on cigars— 
in fact, more than tripled its collections—but the blighting and stagnating 
effects of heavy taxation could hardly be demonstrated more clearly than in 
this case. 

Thus in 1942, with the first opportunity of revival and at the first signs of 
growing with the expanding business of the country and its industrial activity, 
after two or three decades of almost unrelieved discouragement, the cigar 
industry and its cigarmakers felt the heavy hand of taxation laying its restrain- 
ing grip upon their shoulders. The uptrend in cigar production was not only 
halted in its tracks but reversed. 

But that was not enough. 

Today we find another drastic tax increase proposed by the Treasury Depart- 
ment. Before the industry has recovered the ground lost since 1942, it is asked 
to carry a still heavier burden. The retail prices of cigars, already very high, 
would be forced higher still; and consumption unquestionably would decline. 
Again, the Government might collect more revenue. It would indeed do so 
unless the decline in consumption should carry the volume of cigars well below 
the 5,000,000,000 mark. 

The question, however, arises whether it is sound and wise tax policy that 
leads to a higher revenue collection at so high a cost to production, employment, 
and consumption. We do not believe that it is, nor can we convince ourselves 
that the Treasury Department subscribes to such a policy. We prefer to believe 
that their calculations have erred out of a failure to assess fully the effects of 
the 1942 increase in rates on cigar production and consumption, and that this 
error led the Department to a lack of appreciation of the crushing impact that 
the yet higher rates now proposed would produce. 

We again call attention to the difference in the production trend between cigars 
on the one hand and other products on which similar taxes are levied, since 
1942, as reflected in tables previously presented herein, on the other. 

The Treasury has estimated that the proposed new rates would result in the 
collection of an additional $25,000,000 per year from the cigar industry. This 
would mean increasing the present burden by more than 50 percent. Collections 
in 1949 amounted to $43.5 million and in 1950 to $42.7 million. This is an 
average of $43.1 million per year. An increase of $25 million over $48 million 
would bring the annual burden to $68 million, an increase of approximately 60 
percent over the average burden of the past 2 years. 

In view of the record of the cigar industry since 1942, especially as it con- 
trasts with the general economic trend, it seems incredible that a 60-percent 
increase in the tax burden would be proposed now. Every indicator, on the 
contrary, points to the conclusion that the existing rates are already too high 
and that the increase of 1942 was excessive. If all tax rates had begotten the 
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results of the increased tax rates on cigars, our postwar economy, instead of 
expanding, would have stood still or receded. Such results would have con 
demned the tax measures that brought them about, just as they should condemn 
the 1942 increase in the rates on cigars. 

There is an ostensible decrease in the lower levels of the proposed tax rate, 
brought about by reducing the rates on the cheapest cigars. Since, however 
few cheap cigars are manufactured, this proposed rate reduction would be 
meaningless. Below are shown the 1926-42 rates, the rates enacted in 1942, 


and the proposed rates: Tax rate 
1926 rates: per thousand 
Class A (not over 5 cents each)_______ sah OO 
Class B (over 5 cents, not over 8 cents each) — ‘cain ole 3. OO 
Class C (over 8 cents, not over 15 cents each) -_ i rae ae HL 
Class D (over 15 cents, not over 20 cents each) __- aes : m0 
Class E (over 20 cents each)___~_ . 7 . : 5. 50 
1942 rates: 
Class A (21% cents each or less) seats Li nes aes 50 
Class B (over 24 cents, not over 4 cents each) — hha . 00 
Class C (over 4 cents, not over 6 cents each) —_- Al beat «is& 00 
Class D (over 6 cents, not over 8 cents each) ___ saike hi 00 
Mass E (over 8 cents, not over 15 cents each) --___- ba eet . 00 
Class F (over 15 cents, not over 20 cents each) ___- ‘ : 5. 00 
Class G (over 20 cents each) eee mene . 00 
Proposed rates: 
Class A (not over 2 cents each) __ bas 20 
Class B (over 2 cents, not over 4 cents each) - z ‘ at a EO 
Class C (over 4 cents, not over 6 cents each) bilan 0 
Class D (over 6 cents, not over 8 cents each) : : . 9. 75 
Class E (over 8 cents, not over 10 cents each) : , 12. 35 
Class F (over 10 cents, not over 12 cents each) ; 5. 75 
Class G (over 12 cents, not over 14 cents each) _~-_-_~—_- j ; 8. 75 
Class H (over 14 cents, not over 16 cents each) __-__- gees ae . th 
Class I (over 16 cents, not over 18 cents each) Siete 4 3 4. 7h 
Class J (over 18 cents, not over 20 cents each) : : Oe ty) 
Class K (over 20 cents each) a m0 


Today the production of cigars in the lower classifications is relatively small. 
The trend toward cheap cigars became marked after 1921. In that year, 30.2 
percent of all cigars fell into class A. By 1929 the portion had risen to 54. 
percent ; by 1933, to 84.9 percent; and by 1935, to 87.5 percent. This included the 
5-cent cigar. The trend was reversed after the outbreak of World War IT. 

In 1950, cigars selling at 4 cents each or less represented only 4.1 percent of 
total tax-paid withdrawals, as indicated by the sale of internal revenue stamps. 
Cigars retailing at more than 6 cents each but not over 15 cents represented 57.4 
percent of total withdrawals. Those selling at more than 4 cents but not over 
6 cents accounted for 33.2 percent of all withdrawals. Thus the great predom- 
inance of the cigars selling at 5 cents or less each has disappeared. Nearly half 
of the total in 1950 were cigars selling from 8 to 15 cents each (or 47.1 percent). 

The present rate on cigars in this price range is $10 per thousand (class FE). 
The proposed rates range from $12.75 to $21.75 per thousand (classes E through 
H) on cigars of virtually same price range (the proposed class H carries through 
16 cents each). 

The effect of the proposed tax would be to drive many cigars into the next 
higher bracket with its higher tax rate, Should the present 10-cent cigar be driven 
into the next bracket—i. e., into class F of the proposed schedule—the tax rate 
would increase from the present rate of $10 per thousand to $15.75 per thousand 
or by $5.75 per thousand. If this were resisted, the cigar industry, from leaf- 
tobacco producers through cigar maker, manufacturer, jobber, and retailer, 
would have to absorb the $2.75 per thousand increase in the tax. Should the 
retail price be raised from 10 cents to 11 cents, the tax rate would go from $10 
to $15.75, as stated above, instead of merely to $12.75, which would be the new 
rate on a 10-cent cigar. There would therefore be a penalty of $3 per thousand 
against passing even a fraction of the increased tax on to the consumer. \ 
similar penalty would be incurred in passing from a lower to a higher bracket. 

For example, the 6-cent cigar today pays a tax of $4 per thousand. The 
new tax would be $6.50 or an increase of $2.50 per thousand. Should this 
additional burden of $2.50 per thousand force the 6-cent cigar into the 7-cent 
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retail bracket, the new tax would be not $6.50 per thousand but $9.75, since 
the 7-cent price would lift the cigar into the next higher class (into class D 


wis 


of the proposed rates). This would represent an increase of 143.75 percent 
(i. e., from the present $4 per thousand to $9.75 per thousand) instead of the 
apparent increase from $4 to $6.50, which would be an {ncrease of 62.5 percent. 


CONCLUSION 


All the foregoing: The decline of cigar production since 1942, a trend in 
reverse of the general one of the economy as a whole; the magnitude of the 
increase now proposed, both in the total burden and in particular rates; the 
penalty against passing on to the consumer any of the increased tax on cigars 
now’ retailing at the top level of existing price brackets, as just described— 
these considerations as well as other economic factors mentioned herein unite 
to characterize the newly proposed tax as violative of the sound principles of 
taxation and as crossing the dividing line that separates sound taxes from 
oppressive ones. 

We therefore urge this committee not to approve the proposed increase in 
taxes on cigars. No minor change from the proposed new tax schedule as set 
forth above would alter the merits of the case. 


Senator Brrp. Mr. Horney. 


STATEMENT OF LEO G. HORNEY, ASSISTANT TO THE GENERAL 
MANAGER OF BENDIX AVIATION CORP. 


Mr. Horney. My name is Leo G. Horney. I am assistant to the 
general manager of the Bendix radio division of Bendix Aviation 
Corp. in Baltimore, Md. 

I am also full-time counsel to the Bendix radio division. My 
company appreciates the opportunity which has been given me to 
appear before your committee to suggest modifications to section 482 
of H. R. 4473, which section amends section 3404 of the Internal 
Revenue Code. 

Section 482 would exempt sales to the United States of certain 
radio-receiving equipment and component parts thereof but the term 
“radio receiving set” is still left undefined. We subscribe fully to the 
action of the House in giving voice to this exemption feature for 
reasons which have already been made known to the committee of 
that body. However, it is our belief that the exemption should be 
broadened so as to include all of the devices and component parts 
thereof which are exempt when sold to the United States, so that the 
exemption applies when such devices and component parts thereof 
are sold to commercial or other nongovernmental enterprises. 

We seek these modifications to the end that in the application of 
the tax there should certainly be (1) as to liability and amount of the 
tax in advance of the taxable sale; (2) that the tax might be imposed 
uniformly and without discrimination; (3) that the statute might be 
subsequenly enacted in a form which will present the least possible 
number of difficult administrative problems; and (4) that radio and 
communication devices in many instances feniived by law for the 
safety and welfare of those being served, can in no way be considered as 
luxury or entertainment items and, therefore, should not be taxed. 

The chief difficulty in complying with and in administering section 
3404 as presently written and as proposed in section 482 of the pres- 
ent bill lies in the fact that the words “radio receiving set” are not 
sufficiently defined in the law. 





2298 REVENUE ACT OF 1951 


We believe that it was the original intent of Congress, as expressed 
in the 1932 statute, to tax only “radio receiving sets of the type you 
and I have in our homes or in our cars and which are used for enter- 
tainment purposes. 

We understand that the Treasury people who are involved in the 
specific administration of this law hold the same belief, but since the 
words “radio receiving set” are susceptible of a much broader mean- 
ing, they felt compelled, due to the lack of a legal definition, to con- 
strue those words broadly a to include all radio receivers which 
produced sound, and I repeat “Sound.” 

Thus they have taxed such receivers as those used on airplanes for 

communication with airports and those used on trains for dispatching 
purposes. They have also taxed receivers used solely for the recep- 
tion of the dots and dashes of the Morse code so long as an operator 
hears the dots and dashes. If, however, the dots and dashes are used 
to punch holes in a paper tape which is later deciphered, they have 
held that such a receiver is not taxable since it does not produce sound. 

This obviously arbitrary definition is in no way a reflection upon 
the ability of the Tre asury Department since they were put in the 
unenviable position of having to arrive at a compromise solution 
which lay somewhere between what they felt to be congressional in- 
tent and the actual engineering dictionary meaning of the words. 

An engineer defines a radio receiving set as a device which inter- 
cepts electromagnetic waves radiated through space and transforms 
these signals into some useful effect. 

It is generally a fact in the industry, and specifically so with respect 
to that portion of the industry which our own company represents, 
that many of the devices of an electronic nature which are sold to the 
United States, and which are enumerated under section 482, are sold 
in their identical form to nongovernmental users such as railroads, 
airlines, marine operators, and various utilities. 

The use of communication, navigation, and detection devices by 
these private and semiprivate enterprises is as essential as the very 
functioning of the activities themselves. At the same time, while 
Congress has seen fit through subsidies, preferential tax treatment, 
and other actions to be of assistance to such users, there has been no 
specific action taken in the direction of relieving them of their pay- 
ment of an excise tax on their purchase of such necessary augmenting 
devices, notwithstanding the fact that the total annual gross tax 
revenue from such sources is mic croscopically insignificant. 

We are working 1 in a no man’s land between the letter of the law 
and the clear intent of the Congress. It is our desire to have the 
letter of the ane merely conformed to the intent of Congress. 

The manufacturers and the Bureau of Internal Revenue have strug- 
gled with several definitions of a radio receiving set in an effort to 
establish at the point of sale the taxability and the amount of tax 
in any given situation. 

In 1932 and subsequently Congress clearly intended that taxability 
of a device under section 3404 of the Internal Revenue Code should 
be confined solely to the reception of “entertainment sound,” that is 
to say, the universally known entertainment-type radio receiving set. 
Actually it was intended to levy a luxury tax, imposed at the point 
of manufacture for ease of collection, 
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By way of simple illustration and as a means of further clarifica- 
tion of the foregoing statements, we recognize that much of the radio 
equipment produc ed by our company and by our associates in the 
industry is composed of combination receivers and transmitters housed 
within a single package, the separation of which in terms of functional 
ability being known only to the most capable electronics engineer. 

It is a device of this nature which the manufacturer is called upon 
constantly to examine and to make his own determination of which 
portion or portions of the device is taxable and to what extent. 

Since he is guided by no formula, he and his industry associates 
are left to make their own determinations to their own detriment or 
to the possible detriment of the Government, and with the possible 
imposition of tax liability upon himself should he err in his tax deter- 
mination, since each manufacturer must obtain his own rulings as 
none are officially published by the Treasury Department. 

Since his only means of securing some degree of protection is 
through the submission of requests for specific rulings, each of which 
consumes from 1 week to 12 months in its resolution, it appears that 
the solution to the problem is to make modifications to section 482 
so as to delete therefrom all equipment of the type whose function 
is that of communications, navigation, and detection when sold to 
the United States Government and to commercial enterprises. 

This can be accomplished by any one of several very simple methods. 
Attached to this statement for the record are two possible methods 
of accomplishing this a an One of these involves changes in 
section 482 of H. R. 4473. The other proposes revision of section 
3404 so as to impose the tax only on the entertainment-type radio 
and television receiving sets, excluding commercial equipment which 
would be consistent with the application of tax to other applications. 

This is not a revenue problem. <A recent study indicated that the 
revenue from the taxation of commercial types of electronics receiving 
equipment averages about $50,000 a month. It is our firm belief that 
the taxpayers’ cost for compliance and enforcement costs to the Bureau 
of Internal Revenue undoubtedly exceeds 50 percent of the total reve- 
nues produced from this source. 

Senator Byrp. Thank you very much. 

(The material referred to in Mr. Horney’s statement follows :) 


ALTERNATIVE No. 1 
DEFINITION OF RADIO AND TELEVISION RECEIVING SETS 


(a) DEFINITION OF SETS.—Section 3404 (a) (relating to manufacturers’ excise 
tax on radio receiving sets, etc.) is hereby amended to read as follows: 

“Radio receiving sets, television receiving sets, phonographs, combinations of 
any of the foregoing, of the household, portable, automobile, or other amuse- 
ment type.” 

(b) DEFINITION OF COMPONENTS.—Section 3404 (b) (relating to manufacturers’ 
excise tax on certain components of radio receiving sets, etc.) is hereby amended 
to read as follows: 

“Chassis, cabinets, tubes, speakers, amplifiers, power supply units, antennae of 
the built-in type, and phonograph mechanisms (hereinafter referred to as ‘radio 
components’) for, or suitable for use as parts of or with, any of the articles 
enumerated in subsection (a), except when sold as component parts of a com- 
plete radio receiving set, television receiving set, phonograph, any combination 
of the foregoing, or other electronic apparatus. Under regulations prescribed by 
the Secretary, the tax under this subsection shall not apply in the case of sales 
of any such radio components by the manufacturer, producer, or importer to a 
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manufacturer or producer of radio receiving sets, television receiving sets, phono- 
graphs, any combinations of the foregoing, or other electronic apparatus. If 
any such radio components are resold by such vendee otherwise than on or in 
connection with, or with the sale of, complete radio receiving sets, television 
receiving sets, phonographs, any combinations of the foregoing, or other electronic 
apparatus, manufactured or produced by such vendee, then for the purposes of 
this section the vendee shall be considered the manufacturer or producer of the 
radio components so resold.” 

(c) EFFECTIVE DATE.—The amendments made by subsections (a) and (b) shall 
take effect on the first day of the first month which begins more than 10 days 
after the date of the Act, except that the related tax imposed by section 3444 (b) 
(on use by the manufacturer of taxable components) shall not apply to the use 
of components formerly included under section 3404 (b) when contained in 
articles sold on and after the first day of the first month which begins more than 
10 days after the date of the enactment of this Act. Refund or credit shall be 
allowed with respect to tax paid or incurred thereunder. 


ALTERNATIVE No. 2 
SEC. 482. NAVIGATION RECEIVERS [sed 6 FHP ENTERED SPAPES] 


(a) EXEMPTION oN SALES [46644985 8?448S OF CERTAIN RADIO SETSJ.—Section 
3404 (a) (relating to manufacturers’ excise tax on radio receiving sets, ete.) is 
hereby amended by adding at the end thereof the following new sentence: “No 
tax shall be imposed under this subsection with respect to the sale te the United 
States fer its exehisive use of a communication, detection, or navigation receiver 
of the type used in commercial, military, or marine installations.” 

(b) TAX-FREE SALES OF RADIO PARTS.—Section 3404 (b) (relating to manufac- 
turers’ excise tax on component parts of radio receiving sets, etc.) is hereby 
amended by adding at the end thereof the following new sentence: “Under regu- 
lations prescribed by the Secretary, no tax shall be imposed under this subsection 
with respect to the sale of any article for use by the vendee as material in the 
manufacture or production of, or as a component part of, communication, detec- 
tion, or navigation receivers of the type used in commercial, military, or marine 
installations # sueh Feeebvers are te be seld by the vendee te the Enited States 
fer its exehisive use. If any article sold tax-free to such vendee is not so used 
by him, or being so used the receiver is not so sold, the vendee shall be considered 
as the manufacturer or producer of such article.” 

(c) REFUND IN CASE OF USE OF PARTS.—Section 3448 (a) (1) (relating to credits 
and refunds) is hereby amended to read as follows: 

(1) to a manufacturer or producer, in the amount of any tax under this 
chapter which has been paid with respect to the sale of — 

“(A) any article (other than a tire, inner tube, or automobile radio 
or television receiving set taxable under section 3404) purchased by 
him and used by him as material in the manufacture or production of, 
or as a component part of, an article with respect to which tax under 
this chapter has been paid, or which has been sold free of tax by virtue 
of section 3442, relating to tax-free sales; 

“(B) any article described in section 3404 (b) purchased by him and 
used by him as material in the manufacture or production of, or as a 
component part of, communication, detection, or navigation receivers of 
the type used in commercial, military, or marine installations # sueh 
Feeereees tte heer sold be him tothe United States for its exelusive use 

(d) REFUND IN CASE OF RESALE TO UNITED STATES.—Section 34438 (a) (8) (A) 
is hereby amended by adding at the end thereof the following: 

“(vii) in the case of a communication, detection, or navigation receiver 
of the type used in commercial, military, or marine installations, reseld te 
the Erited states for ite exehistee Hoe 

(e) USE BY MANUFACTURER OF TAXABLE PARTS.—Section 3444 (b) (relating to 
tax on use by manufacturer of taxable articles) is hereby amended by adding at 
the end thereof the following: “This section shall not apply with respect to the 
use by the manufacturer, producer, or importer of articles described in seetion 
3404 (b) if such articles are used by him as material in the manufacture or 
production of, or as a component part of, communication, detection, or navigation 
receivers of the type used in commercial, miliatry, or marine installations # seek 
Peesizers are te he seld te the Enited Atrest fer its exelisive use 

(f) Errecrive pATES.—The amendments made by subsections (a) and (b) shall 
take effect as provided in section 489. The amendments made by subsections 
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(ec) and (e) shall be applicable with respect to articles used in receivers sold 
te tne United States on or after the first day of the first month which begins 
more than ten days after the date of the enactment of this Act, and the amend- 
ment made by subsection (d) shall be applicable with respect to articles resold 
te the United States on or after such first day. 


Senator Byrp. Mr. Sprague. 


STATEMENT OF ROBERT C. SPRAGUE, CHAIRMAN OF THE BOARD, 
RADIO-TELEVISION MANUFACTURERS ASSOCIATION 


Mr. Spracur. Mr. Chairman and members of the committee, my 
name is Robert C. Sprague. I am president of the Sprague Electric 
Co., North Adams, Mass., but I appear today as chairman of the 
board, Radio-Television Manufacturers Association. 

Last November 1 an excise tax went into effect on television sets for 
the first time. This new tax, imposed at a 10-percent rate, had been 
in effect only 3 months when the Secretary of the Treasury requested 
that it be increased to 25 percent. 

He made the same request with regard to radio sets. I am here to 
oppose the Treasury’s proposal. I shall also explain why we think 
you should consider removing the tax on these important instruments 
of public communication. 

ur industry is undergoing a trying experience. 

In October 1950, before the imposition of the 10-percent tax on 
television sets, our industry was producing at the average rate of 
210,000 television sets per week. By June, 8 months later, we were 
producing at the rate of only 65,000 sets per week. That is a decrease 
from 210.000 to 65,000. 

Before the imposition of the 10-percent tax, factory sales average 
was 218,000 sets per week. For the month of June of this year they 
averaged only 39,000 sets. At the end of October 1950 inventories 
totaled 47,000 television sets or approximately 1 day’s supply. At 
the end of June, 1951, there were 724,000 sets in inventory—that is at 
the manufacturers’ level, only, and does not include the inventory at 
the dealers’ level—or about 18 weeks supply. 

As of the end of June 1951 the number of employees engaged in 
making television sets had declined 40 percent from the levels of 
June 1950. The extent of the decline would be even greater if meas- 
ured from the time the tax was imposed. 

This depressed condition in the industry was brought about by a 
number of factors which are discussed in the attached study of our 
consulting economists. Conspicuous among them is the 10-percent 
excise tax. 

This depression in television set sales is not offset by military con- 
tracts. A recent survey shows that during the month of June 1951, 
production of military equipment accounted for an average of only 
10.8 percent of the capacity of manufacturing members of the industry. 

Another recent survey revealed that total ‘employme nt in the indus- 
try, civilian and military, had been reduced by about 50,000 persons 
since early 1951. I have heard no dissent from the opinion of com- 
petent industry observers that military contracts cannot be expected 
to offset the loss in production and employment now being experienced. 
One reason for this is that at the present stage of the mobilization 
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program, at least 50 percent of the dollar value of military electronic 
contracts represents foundry, sheet metal, and precision machine work, 
which is generally performed by companies outside the electronics 
industry. 

One important result of the foregoing situation is that the highly 
trained working forces in the industry are being dispersed and will 
not be available when needed to produce an increasing volume of elec- 
tronic equipment for the military forces. 

With these facts in mind, I will speak first to the point that the tax 
should not be increased. 

It is clear from these striking facts that any increase in the present 
excise tax on television sets and radios would ser iously aggravate an 
already distressing situation—see attached study of consulting econo- 
nuists, 

The higher prices resulting from an increased tax would cause many 
consumers to refrain from buying because television is unusually sensi- 
tive to price increases. 

The Government-imposed freeze on new telecasting stations limits 
broadcasting service to approximately one-half the families of the 
country. Within these limited market areas those with moderate 
and high income tended to buy early. Thus the prospective pur- 
chasers in the market areas are largely those with incomes of less than 
$5,000 who, under today’s conditions must be particularly price con- 
scious. This statement is confirmed by the Federal Reserve Board’s 
study, 1950 Survey of Consumer Finances. 

This Board found that: 

The great increase in purchases of television sets during 1949 reflected in large 
part rapid consumer acceptance of a new product and substantial declines in 
prices. Reduced prices apparently brought large numbers of middle- and low- 
income consumers into the market. Sharply expanded buying by spending units 
(family groups) with incomes of less than $5,000 accounted for most of the 
spectacular increase in buying during 1949. The expansion was particularly 
marked for consumers with incomes of less than $3,000. 

The 1950 expansion of sales also came largely from the income 
— below $5,000. This income group comprises 83 percent of all 

taxpayers and it is estimated that more than 50 percent of this group 
were in the bracket under $3,000. 

It is obvious that the impact of any increase in radio and television 
prices would fall more heavily upon the lower-income groups and on 
the segment of our economy which can least afford it. 

Any increase in the tax would undoubtedly cause a further reduc- 
tion in sales, resulting in a decrease in the profits of manufacturers, 
dealers, and distributors, and earnings of their employees and the 
income taxes paid by all of them. Thus an increase in excise taxes 
would not necessarily result in greater revenue to the Government. 

I will now speak to the proposition that instead of increasing the 
tax, the Congress should give consideration to removing the tax. 

We are conscious of the committee’s responsibility to produce reve- 
nue adequate to our Government’s needs in a period of world stress. 
It would seem indefensible, however, to raise that revenue by taxing 
these important instruments of public communication while leaving 
untaxed other household durable goods such as furniture, floor cover- 
ings, and glassware, just to mention a few items not taxed. 
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In time of war and public danger, television and radio are a vital 
means of public communication, training, and civil defense. Their 
distribution and use should be encouraged, rather than burdened. 

Factors in favor of the removal of the tax are particularly urgent 
in the case of television: 

First, television is a new industry. It is the traditional policy of 
the Congress not to tax industries during their formative pet riods. 

The House W ays and Means Committee last year rejected the 
Treasury’s proposal for a tax on television before the Korean out- 
break, but the taxe was imposed under the stress of emergency pres- 
sures immediately following that outbreak. Television is an i 
Cay appropriate case for observance of the traditional policy be- 

‘ause its growth has been hindered by a number of Government- 
aanened barriers. 

Second, television combines, for the first time in history, the power 
of visual appeal with the circulation possibly only through home 
installation. It is the greatest technical instrument ever devised for 
public communication. Scientists tell us that 90 percent of what we 
learn comes through the eye. ‘It will open a new era in Government 
by its power to encourage participation by the ordinary citizen in 
governmental affairs. This participation can be the difference between 
democrac y and dictatorship. 

Third, the damaging events which followed the imposition of the 
tax, referred to at the beginning of my testimony, have brought the 
growth of television virtually to a standstill. Removal of the tax 
would give it the encouragement it needs now. 

Fourth, this countr y could hardly make a more serious mistake than 
by so taxing or burdening television that it is available only to the 
well-to-do. The New York Times has referred to television as a 
“new element in the functioning of Government.” 

In order to achieve the full promise which it holds as an instru- 
ment for strengthening democracy, television must be within reach 
of the ordinary citizen. 

If the Congress decides that an excise tax on radio and television is 
unavoidable, then we propose an emergency excise tax on a broad 
base, which would include all household durable goods at a uniform 
rate and at the retail level. In the event any part of the excise tax 
on radio and television is retained, we would also like to see the prin- 
ciples of the provisions of section 482 of H. R. 4473 retained with 
certain modifications. 

Because the radio excise tax as now imposed by an obsolete law 
must be applied to expanded purchases of electronic equipment for 
the Armed Forces, this exemption of sales to the United States is 
needed to eliminate many problems and uncertainties. However, 
this is really not enough. The same problems and uncertainties are 
found throughout all nongovernmental products of the industry other 
than the household- -type receiver. 

We request that you reexamine section 3404 (a) and (b) of the 
code. Attached as appendix A is a suggested revision of this section. 

[ respectfuly request that appendix A attached and Study of Our 
Consulting Economists, Boni, Watkins, Mounteer & Co., be made a 
part of the record. 

Senator Byrp. Very well. 
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(The material referred to follows :) 


APPENDIX A 
DEFINITION OF RADIO AND TELEVISION RECEIVING SETS 


(a) DEFINITION OF SETS.—Section 3404 (a) (Relating to manufacturer’s excise 
tax on radio receiving sets, etc.) is hereby amended to read as follows: 

“Radio receiving sets, television receiving sets, phonographs, combinations of 
any of the foregoing, of the household, portable, automobile, or other amusement 
type.” 

(b) DEFINITION OF COMPONENTS.—Section 3404 (b) (Relating to manufacturers’ 
excise tax on certain components of radio receiving sets, etc.) is hereby amended 
to read as follows: 

“Chassis, cabinets, tubes, speakers, amplifiers, power supply units, antennae 
of the ‘built-in’ type, and phonograph mechanisms (hereinafter referred to as 
‘radio components’ for, or suitable for use as parts of or with, any of the articles 
enumerated in subsection (a), except when sold as component parts of a com 
plete radio receiving set, television receiving set, phonograph, any combination 
of the foregoing, or other electronic apparatus. Under regulations prescribed 
by the Secretary, the tax under this subsection shall not apply in the case of 
sales of any such radio components by the manufacture, producer, or importer 
to a manufacturer or producer of radio deceiving sets, television receiving sets, 
phonographs, any combinations of the foregoing, or other electronic apparatus. 
If any such radio components are resold by such vendee otherwise than on or 
in connection with, or with the sale of, complete radio receiving sets, television 
receiving sets, phonographs, any combinations of the foregoing, or other elec 
tronic apparatus, manufactured or produced by such vendee, then for the purposes 
of this section the vendee shall be considered the manufacturer or producer of 
the radio components so resold.” 

(c) EFFECTIVE DATE.—The amendments made by subsections (a) and (b) shall 
take effect on the first day of the first month which begins more than 10 days 
after the date of the Act except that the related tax imposed by section 3444 (b) 
(on use by the manufacturer of taxable components) shall not apply to the use of 
components formerly included under Section 3404 (b) when contained in articles 
sold on and after the first day of the first month which begins more than 10 days 
after the date of the enactment of this Act. Refund or credit shall be allowed 
with respect to tax paid or incurred thereunder. 


BonI, WATKINS, MOUNTEER & Co. 
CONSULTING ECONOMISTS 


New York, N. Y., July 30, 1951. 


Rapio TELEVISION MANUFACTURERS ASSOCIATION, 
Washington, D. C. 


GENTLEMEN : This letter is in response to your request for an analysis of the 
impact on the radio-television market of the present 10-percent excise tax and 
an estimate of the effect of raising the rate still higher to Q25 percent, as the 
Treasury has proposed. 

Our analysis discloses that the radio-television market is currently not only 
severely depressed, but much more so than other segments of the economy which 
have also been hard hit. This unusual condition is attributable to a combination 
of circumstances, including the imbalance in the current economy created by 
the uneven impact in the present inflationary pressures, regulation W, the 
present 10-percent excise tax, television’s arbitrarily narrowed market, its un 
usual sensitivity to the price factor and finally the uncertainties created by the 
color controversy. The imposition at this time of a higher excise tax would 
unquestionably depress and aggravate the industry sales even further. 

In order to view conditions in the radio-television market in proper perspe 
tive, it is helpful to review current trends in the economy as a whole and partic 
ularly in the consumers’ durable-goods sector. 
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CURRENT ECONOMIC CONDITIONS 


By all outward indications the American economy is in a boom phase. Na- 
tional income is at an all-time high, and unemployment at a record low. Farm 
income is at peak levels. Industrial equipment (producers’ durable goods) 
manufacturers are enjoying a record volume of new business, with unfilled 
and shipments mounting month by month to unprecedentedly high levels. 
sales generally are being maintained at hear-peak levels. 

Analysis of the performance of individual segments of the economy reveals, 
however, that this seeming prosperity is not at all universal, and that important 
groups of industries are currently depressed, some acutely so. 

A symptom of this imbalance in the economy is found in the divergent sales 
patterns of retail stores dealing in Various types of merchandise, Exhibit 1 
(appended hereto) provides an example of this divergence. In the exhibit are 
charted, for the period January 1950 through May 1951, the trends of monthly 
sales of nondurable-goods stores and of home-furnishings Stores (which deal in 
durable goods such as furniture, household appliances, and radios). The chart 
reveals that the sales of both these retail-store groups rose to a peak in January 
1951, but since then they have followed different courses. Whereas sales of the 
nondurable group declined moderately after January and then leveled off, with 
volume still above any month in 1950, sales of the home-furnishings group 
dropped precipitately from the January peak to a level in May below that of any 
month in 1950. This divergence in pattern of retail sales is one manifestation 
of an increasing imbalance in the economy which is being artificially nurtured. 
and which will certainly grow worse and create unfortunate repercussi: 
soon checked, 

It is also pertinent that this divergence of trend on the retail level is fully 
reflected on the wholesale level. In its Monthly Wholesale Trade Report for 
May 1951 the Department of Commerce reports, regard 
general, that “Wholesale dollar sales during May rose 
level and increased 10 percent over sales a year 
continues, “Compared with a year ago, only four 
mercial refrigeration (2 percent), coal (15 percent) 
ings (16 percent). and electrical applianees and specialties (20 percent). ? 
Moreover the report also discloses that the house furnishings and the electrical 
appliances gronps alone. among all divisions of wholesale 
decline from April to May (1951) of as much as 10 percent, 

Furthermore, the recession in consumers’ durable goods markets has now 
spread to automobiles, which constitute by far the largest element in this product 
class. Production of automobiles started declining in April and June output 
dropped to 483,153 units, or only 67 percent of the output in June 1950. The 
recession is also spreading to residentia] construction. Although home 
or purchasing is technically classed as a form of investment. 
ity of people such expenditures represent Simply the 
durable goods. It is significant, therefore, that the demand for housing, paralle| 
ing the trend noted for other durable govuds, has dropped Sharply in recent 
months. Measured by the humber of new dwelling starts, the downturn started 
in March, when the number was 21 percent below that in March 1950. The 
declining trend has continued and by May the number y as 35 percent below the 
figure in May a year ago. 

One of the major reasons for the sustained high-leve 


| sales of consumers’ non- 
durable goods and the sharp decline in those of the durable-goods group is the 


current decline in disposable real income per capita, induced by inflation, and 
the accompanying diversion of purchasing power from deferrable items of con 
Sumer expenditure, such as durable goods, to nondeferrable items such as foods, 
for which in general the demand is highly inelastic. As evidence on this point, 
exhibit 2 charts the trends, in 1950 and the first 5 months of 1951, of disposable 
personal income, of per capita disposal real income, of retail food prices, and of 
retail prices generally. The exhibit shows that. although total 
come has risen almost uninterruptedly, per ¢a 
by disposable real income, has actually fallen and is currently below the 1950 
level (annual average). The cause of this Seldom-recognized fact is, of course, 
the rise of prices, as shown in the bottom half of the exhibit. While retail prices 
in general have just about kept pace with the rise in disposable income. prices 
of food, the most important element in the cost of living, have soared. They 
have risen no less than 16 percent since January 1950, far 
rise of nonfood items of consumer expenditure. 


orders 
Retail 


Ms unless 


ing wholesale trade in 
3 percent above the April 
ago.” However, the report 
trades showed declines—com- 
. furniture and house furnish- 


trade, registered a 


building 
for the vast major- 
purchase of a consumers’ 


disposable in- 
pita purchasing power, as measured 


outstripping the price 
In view of the fact that expend- 





2306 REVENUE ACT OF 1951 


itures for food constitute approximately one-third of total consumer expendi- 
tures,’ the exceptional rate of price advances in this sphere—a typical phenome- 
non of inflationary periods—has led, inevitably, to a severe curtailment of 
expenditures for other consumers’ goods. 

The foregoing data should suffice to demonstrate, first, that inflationary pres- 
sures have exerted a steadily tightening “squeeze” on consumers’ purchasing 
power in the past year and a half and, secondly, that the impact of this develop- 
ment on consumers’ durable goods demand has been extremely adverse, due to 
the differential rates of price advance for various categories of goods. In short, 
sharply rising food prices have diverted from consumers’ durable goods markets 
much of the current purchasing power that would otherwise, i. e., normally, have 
been expended there. The resulting imbalance of the economy will undoubtedly 
become worse as inflationary pressures mount. To the extent that such legislative 
and administrative measures as excise taxes and regulation W act as additional 
deterrents to sales of most types of consumer durable goods (through higher 
prices and greater down-payment requirements), the current lop-sidedness of 
the economy will be further compounded. It is against this general background 
that we turn now to examine current conditions in the radio-television industry. 


DEPRESSSION IN TELEVISION 


Television, the country’s newest major industry, is for several reasons cur- 
rently in a state of depression bordering on distress. The extent of the depres- 
sion in retail sales of television sets may be seen from exhibit 3 which traces the 
trend, as reflected in two series: radio and appliance store sales and dealers’ 
television sales, monthly, for the period January 1950 through April 1951. The 
chart reveals that in April 1951 radio and appliance store sales were slightly 
below those in April of the previous year and about 15 percent below the 1950 
average. The downward trend of television set sales is obscured in this series 
by the inclusion of sales of numerous other types of household appliances. The 
series reporting television set sales alone shows that in April 1951 they were 
38 percent below the April 1950 level and about 50 percent below the 1950 aver- 
age. It may also be noted that television sales have been plummeting, except for 
the holiday season pickup, ever since October when the revised regulation W 
and the excise tax went into effect. 

The significance of the much greater drop in television set sales than in the 
total sales of radio and appliance stores can be better appreciated in the light 
of the fact, revealed by the Survey of Current Business monthly tabulation of 
retail sales by type of establishment, that radio and appliance stores were one 
of only two types of retail outlets that reported a lower sales volume in April 
1951 than in April a year ago. Moreover, the decline for the other trade (shoe 
stores) was only 2 percent compared with the 11-percent drop experienced by 
radio and appliance stores, And in May, sales of the latter group declined 
still further, to a level 8 percent below the preceding month. 

The depression in the radio and appliance retail trade is reflected in the rate 
of dealer bankruptcies in this field, exhibit 4 graphically compares the trend, 
semiannually, January 1950 through June 1951, of bankruptcies in all retail 
establishments and among radio and appliance dealers. The chart discloses 
that radio and appliance dealer bankruptcies rose spectacularly in the first 6 
months of 1951 (222 percent of the 1950 average), whereas the bankruptcy rate 
among all retail establishments remained virtually unchanged (113 percent 
of the 1950 average). 

In summary, the foregoing data demonstrate that retail television sales have 
declined far more than sales of appliances generally, which, in turn, are severely 
depressed in comparison with retail sales in other trades. 

The steep and uninterrupted decline of retail television sales has been reflected, 
with some lag, in manufacturing activities. Exhibit 5 portrays graphically the 
course of television-set production, factory sales, and inventories, monthly, 
January 1950 through June 1951. The chart discloses that both production and 
sales were maintained at a relatively even rate through March 1951 and then 
dropped off sharply. Factory sales declined in June to a rate 58 percent below 

‘For 1949, the latest year for which data are available, for Department of Commerce 
reported expenditures for food of $58.6 billion, and total consumer expenditures of $17.8 
billion See Survey of Current Business, July 1950. 

> The tend of retail sales of television sets is based on a survey conducted by the Radio 
Television Manufacturers Association covering 473 dealers in 321 States, for the perio: 
January 1950 through April 1951. 





that | 
Mean 
milli 
a 195 
slight 
951) 
appre 


The 
been 
will k 

(a) 
feren 
tailm 
porti 
ucts 

(b) 
perio 
goods 
requi. 
ticall 
tion « 
the C 
a rec 

(c) 
gories 
prices 
warp 
diseq) 

The 
goods 
sales 
no ot 
the ¢: 
cussic 
A nal 
These 
iss 4 

Bec 
order 
visior 
areas 
tive t 
only ¢ 

It s 
these 
casts, 
of pr 
utility 
televi 
it wo 
ratior 
group 
ing ta 


* Da 
recept 
lappin 

*Sa 
total 1 
based 
ard te 
survey 


REVENUE ACT OF 1951 2307 


that for June 1950, and 75 percent below the first quarter 1951 monthly average. 
Meanwhile factory inventories have mounted to almost three-quarters of a 
million sets, or over 18 weeks’ supply at the current rate of sales compared with 
a 1950 average of less than 1 week’s supply and a first quarter 1951 average only 
slightly higher. Based on the average factory price of $171 per set (as of April 
1951) the indicated value of accumulated factory inventories now stands at 
approximately $125 million. 


BASIC CAUSES OF TELEVISION DEPRESSION 


The principal causes of the severe depression in the television market have 
been indicated in the course of the preceding review, but summarizing them here 
will help to point them up. 

(a) Inflation, which is generating an imbalance in the economy, due to dif- 
ferentials in the rate of price advance in various sectors, causing a sharp cur- 
tailment of effective demand for consumers’ durable goods as an increasing 
portion of the diminishing real purchasing power is drained away toward prod- 
ucts (such as foods) for which the demand is comparatively inelastic. 

(b) Regulation W, which by requiring larger cash dOwn payments and shorter 
periods of repayment is cutting down sales of many classes of consumers’ durable 
goods more drastically than necessary to meet the manpower and materials 
requirements of the rearmament program, as officially certified, and more dras- 
tically also than can be justified from the standpoint of an equitable distribu 
tion of the curbs involved in mobilizing inflation defenses. Recent action of 
the Congress in liberalizing regulation W terms as applied to television sets is 
a recognition of the seriousness of the depression in the television industry. 

(c) Excise taxes, which by raising some prices, mainly those of certain cate- 
gories of consumers’ durable goods to uneconomic levels, out of line with other 
prices, have prompted impulsive shifts in the pattern of consumer expenditures, 
warped the trend of business activity, and aggravated the inflation-generated 
disequilibrium of the economy. 

The above factors have adversely affected sales of other consumers’ durable 
goods besides television—the first, sales of all such goods; the second and third, 
sales of only the particular categories of goods to which they apply. gut in 


no other instance has their combined impact on sales been so depressive as in 
the case of television. The reasons for the exceptional severity of their reper 
cussions on the television market may be classified under three headings: (1) 
A narrowed market, (2) an elastic demand, and (3) an unsettled technology. 
These factors will be briefly discussed in the above order. 


(1) Television's arbitrarily narrowed market 

Because of the Federal Communications Commission’s so-called “freeze” 
order, temporarily withholding licenses for additional telecasting stations, tele 
vision’s domestic market has been, and continues to be, restricted to 63 market 
areas. The boundaries of these market areas are defined by the range of effec 
tive television reception from each telecasting center. Such areas encompass 
only about 60 percent of the country’s population. 

It should be emphasized that the television market is even more limited than 
these figures indicate. In the 68 areas presently receiving television broad 
casts, only 12 are served by three or more telecasting stations. Since the range 
of program choice constitutes a prime factor affecting television's appeal, or 
utility to the consumer, the prevailing thinness of program selection in most 
television market areas (51 out of 68) holds down demand well below the level 
it would otherwise reach. This is evident from exhibit 7, which tabulates satu- 
ration percentages, at the end of 1950 for the several television market areas, 
grouped according to the number of telecasting stations in each... The follow 
ing table summarizes the exhibit: 

* Dallas with two stations and Fort Worth with one station are here counted as one 
reception area with three stations because of their proximity to each other and the over 
lapping of their telecasting ranges. 

* Saturation percentage, as the term is here used, means the ratio of set installations to 
total number of family units (or homes). Number of families within telecasting range is 
based on National Broadcasting System survey demarcating areas within minimum stand 
ard television signal strength. Set installations within these areas are based on periodi« 
surveys conducted by NBC. 
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| Average satura- 
| tion per market 


Number of 
market areas 





| 
4 or more 


From these data it appears that the thinness of station coverage within the 
great majority of television market areas may be an even more important factor 
constricting television demand than the limited geographic scope of such market 
areas. 

Although the Federal Communications Commission has recently taken action 
to hasten the lifting of the “freeze,” most observers believe that it will be wel! 
into 1952 before station licenses can be issued. 

At the moment the Commission has indicated it will receive comments and 
data until November 26 on general policy problems such as allocation principles 
and allotments to geographical regions and special services like educational 
television. These data will require at least until the end of the year. Appli- 
cants will then have 60 days in which to make their applications. Only then 
will the Commission begin considering and passing on the hundreds of individual 
applications for telecasting station licenses, 

In the event of objection to its findings by unsuccessful applicants, further 
delays will ensue. Successful applicants will thereafter have to secure loca! 
building permits, purchase and install transmitting equipment, and plan and 
contract for programs before actual telecasting can begin 

In these circumstances it is quite unlikely that any new telecasting stations 
will be in operation before late in the spring of next year, and no substantial 
addition to the number of stations can be anticipated before the middle of 1952, 
at the earliest. Accordingly, the outlook for the proximate future is for the 
continued restriction of television sales to only 60 percent of the national market 
No other consumer good has its market so artificially restricted. 


(2) Television's highly elastic demand 


The spectacular increase in consumer purchases of television sets in recent 
years, from 170,000 sets in 1947 to 7,464,000 sets in 1950, has been in no small 
measure a popular response to their declining prices. In the absence of a com 
parable price inducement, similar items of consumer expenditure have experi 
enced no such increase in the rate of retail absorption. The leverage the steeply 
sloping television price curve gave the industry can be deduced from exhibit 9. 
which charts along therewith, for comparative purposes, the price trend of the 
entire home-furnishings croup, January 1948 through April 1951. The chart dis 
plays not only the sharp absolute decline of television prices but also their rela 
tive decline, compared with prices of similar merchandise. It is noteworthy 
that in the last 6 months, while home-furnishings prices have risen about 7 
percent, televisicn prices have dropped about 14 percent. 

The exceptional sensitivity of television-set demand to the price factor stems 
from the predominance of low-income groups in this market. The Federal Re 
Serve Board compiles data on the income distribution of purchasers of various 
categories of consumers durable goods. These series are not kept current, but 
are compiled at infrequent intervals, and data for 1948 and 1949 are summarized 
and portrayed graphically in exhibit 8. They reveal that during the initial 
stages of television development (1948 and prior years), when sales were at a 
rate of less than 1 million sets a year and prices were high, families with an 
annual income of $5,000 and over purchased more than half the tot 
of sets sold. In 1949, however. When total set sales rose to 
lion units and prices were substantially reduced (see exhibit 9), the distribution 
of set purchasers by income sroups were reversed—income £roups below the 
$5,000 level accounted for 60 percent of the total number sold. 

This indicated trend, considered in conjunction with the large number of sets 
sold to date, suggests that the television market among upper-income groups 
is pretty well saturated and that the remaining market consists almost entirely 
of families earning less than $5,000 a year, Since any significant replacement 
demand for television sets is stil] a long way off, and since there is little demand 
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evident for a second set per family, demand for television sets in the proximate 
future will come, even more than in 1948-49, from families in the lower-income 
groups. These families are, of course, more price conscious than those with 
higher incomes. Moreover, because of the growing “squeeze” on consumer pur- 
chasing power available for durable goods purchases (described earlier On pp. 
4 and 5), the television market is especially hard hit, depending as it does on 
the demand from lower-income groups. 


(8) Television's unsettled technology 


Uncertainties regarding the ultimate outcome of current technical develop- 
ments in television have engendered a “holding off’ attitude among many po- 
tential set purchasers. There is a natural disinclination to buy any device that 
may become obsolete within a few months. 

A major uncertainty centers around the color controversy. The Supreme 
Court’s decision upholding the Federal Communications Commission’s authority 
in the matter has not resolved the question. For one thing, the Commission has 
indicated that it still maintains an “open mind” on the licensing of alternative 
eolor systems should a superior one be developed and proven workable. More- 
over, even were the Commission's “first choice” of the CBS system to change, 
or be supplemented later, the emergency of color would still be a temporary and 
serious deterrent to sales. For there is slight prospect of a sufficient number 
of color sets reaching the market in the initial stages of its commercial intro- 
duction to offset the decline in black-and-white set sales. In these circumstances, 
many prospective purchasers of sets are adopting a “wait and see” attitude before 
committing themselves to the purchase of a set. 

Another technical development that is causing buyers to hold off relates to 
the use of ultra high frequency (UHF) wave bands. Sets presently on the 
market are incapable of receiving telecasts on these high frequencies. They 
must be adapted, at substantial extra cost, for such reception. The Federal Com- 
munications Commission has announced prospective allocation of new telecasting 
channels in the UHF range, but it is uncertain when telecasting thereon will 
begin. 


SUMMARY AND CONCLUSION 


In summary, it is the cumulative effect of all these special factors affecting 
television demand that is causing exceptionally severe depression in set Sales. 
The net effect of the present excise tax cannot be isolated. However, in view of 
the composition of the television market and the uncommon elasticity of demand 
for sets, it is clear that the adoption at this time of any measure that will raise 
prices, as a higher excise tax would, will further depress sales and aggravate the 
industry’s distress. Such a development could permanently impair the indus- 
try’s productive capacity and would certainly result in a tidal wave of dealer 
bankruptcies. 

The foregoing analysis makes plain how wide of the mark was any estimate 
of sustained demand for television sets in 1951 notwithstanding the impact of 
the excise tax and the credit restrictions imposed last fall. Such an assumption 
appears to have lain behind the recommendation in the Treasury’s 1951 excise- 
tax proposals to raise the excise on television sets to the extraordinarily high 
and intolerably discriminatory rate of 25 percent. The analysis also serves to 
indicate how serious would be the consequences of imposing such a heavy addi- 
tional burden on an industry whose plight is even now so desperate. 

Very truly yours, 
Bont, WATKINS, Mountveer & Co., Inc. 
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RADIO-TELEVISION MANUFACTURERS ASSOCIATION EXHIBIT 1 


RETAIL SALES OF NONDURABLE GOODS STORES AND OF 
HOMEFURNISHINGS STORES 


JANUARY 1950 THROUGH MAY 1951, MONTHLY 


(Expressed in standard deviation units to equalize 
amplitudinal variations) 
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RADIO-TELEVISION MANUFACTURERS ASSOCIATION 


CURRENT TRENDS OF DISPOSABLE INCOME AND CONSUMERS! 
JANUARY 1950 THROUGH MAY 1951, MONTHLY 


(Indices: January 1950 = 100) 
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EXHIBIT 3 


RADIO-TELEVISION MANUFACTURERS ASSOCIATION 


RETAIL SALES OF HOUSEHOLD APPLIANCE AND RADIO STORES 
AND OF TELEVISION SETS 


JANUARY 1950 THROUGH APRIL 1951, MONTHLY 


(Indices: 1950 = 100) 
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RADIO-TELEVISION MANUFACTURERS ASSOCIATION EXHIBIT 


TOTAL LIABILITIES OF FAILURES OF ELECTRICAL APPLIANCE 
AND RADIO DEALERS AND OF ALL RETAIL TRADE 


JANUARY 1950 THROUGH JUNE 1951, BY HALF-YEAR PERIODS 
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RADIO-TELEVISION MANUFACTURERS ASSOCIATION 


TELEVISION SETS: AVERAGE WEEKLY PRODUCTION AND 1 statio 
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EXHIBIT 7 


Television set saturation in market areas, grouped by number of telecasting 
stations in each area, as of Dee. 31, 1950 
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tion tion 


1 station: 1 station—continued 
Albuquerque sachet ; W ilmington-. 
Ames doticl didihe danni 5 
Binghamton. - . a ; 21. 96 Average. 
Bloomington 3.96 || 2 stations: 
aa picgibt i ‘ Atlanta--- 
Charlotte ie ona | 4 Birmingham 
Erie ieee atta ‘ Boston 
Grand Rapids ; tied : E Davenport-Rock Island-Moline 
Greensboro........- ‘ biue | oe Dayton... 
Houston - ’ Louisville 
Huntington-Ashland__- 3. e Minneapolis-St. Paul 
Indianapolis..........-- 28. ; Omaha 
Jacksonville... ..._- : oe 5. Salt Lake City 
Johnstown._.......- awade | , 2 San Antonio 
Kalamazoo.._.......- ‘ 35. ! Syracuse ._ 
Kansas City. = dale 2 : 
Lancaster - - -- ; d 56. 1: Average... 
Lansing -- tall 
Memphis.........- = 22. ‘ 3 stations: 
Miami. : : 24. 4! Baltimore 
Milwaukee -__. 13 Cincinnati 
Nashville j | ‘ Cleveland 
New Haven-Waterbury 3. 5 Columbus 
New Orleans ; | 21.¢ Dallas-Fort Worth 
Norfolk-Newport News i d 25. 96 Detroit 
Oklahoma City... 8.35 || Philadelphia 
Phoenix ; a ‘ San Francisco-Oakland 
Pittsburgh. _- a eet. 
Providence... it hadith a atitninasl Average 
Richmond ‘ sae souk 
Rochester. ....... vu bot , 4 or more stations: 
San Diego ae a . 8 Chicago 
Schenectady-Albany-Troy --......_-| 9 Los Angeles 
Beattie. ........ _ baci os , New York-Brodklyn-Newark 
Se. BOUNB A. 25 na ‘ end ; } Washington, D. C 
Toledo bias peckaaiceae a 
Ss kccrncaasics sca 5. 9E Average... . 
Utica--- 


1 Based on National Broadcasting Co. data. 


Source: Radio-Television Manufacturers Association. 
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RADIO-TELEVISION MANUFACTURERS ASSOCIATION EXHIBIT 8 


FEDERAL RESERVE BOARD STATISTICS DEMONSTRATE CONCLUSIVELY 
THAT ACTUAL PURCHASERS OF TELEVISION SETS ARE PREDOMINANTLY 
IN THE INCOME GROUP EARNING BELOW $5,000 


1948 and 19k9 


Percent of 
Total Purchasers 


1948 1949 
Under $5,000 $5,000 and Over 


Income Groups (income before taxes) 


P ed By 
BONI, WATKINS. MOUNTEER & CO. 
Consulting Economists New York, New York 
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RADIO*TELEVISION MANUFACTURERS ASSOCIATION EXHIBIT 9 


INDICES OF WHOLESALE PRICES OF TELEVISION SETS 
AND OF HOUSEFURNISHINGS GOODS 


JANUARY 1948 THROUGH APRIL 1951+# 
(1948=100) 


1950 1951 


‘ed By 
BONI, WATKINS, MOUNTEER & CO. 
tecorporoted 
Consulting Economists New York, New York 
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SCHEDULE FoR Exuisit 1.—Retail sales of nondurable-goods stores, and of home SCHEL 
furnishings stores: Actual and adjusted to equalize amplitudinal variation : rad 
January 1950 through May 1951 


Nondurable goods | Home furnishings 
store sales | store sales 


Adjusted 

(standard 

deviation 
units) 


Year and month | Adjusted 2 
| (standard 
deviation 


units) 


Actual ! 
(million 
dollars) 


Actual! 
(million | 
dollars) 

| 


(2 : (4) 


1950 
January 
February -- 
March 
April... 
May 
June 
July 
August 
September. 
October . 
November. -- 
December___- 


January...... 

February-._-- 

March 

April : 
May ‘ ; ; 7 ) { Soure 
Survey 


(2) 8 


1 Adjusted for seasonal variation 

? Adjusted to equalize amplitudinal variation, in order to make the two series comparable for the purpos« | 
of analyzing their patterns of movement. The average for the period January 1950 through May 1951 wa ScCHE 
computed for each series and the individual data were then expressed in terms of deviations from their rac 
respective averages. These deviations were then translated into standard deviation units. yea 


Source: (1) and (3)—United States Department of Commerce, Bureau of Foreign and Domestic Co: 
merce, Survey of Current Business. 


SCHEDULE FOR Exuisir 2.—J/nderes of total and of per capita real disposabl 
income and indexes of consumers’ prices of food and of all commodities, Jan 
vary 1950 through May 1951 


[January 1950= 100} 


Indexes of disposable Indexes of consumers 
income prices ‘ 
Source 


Year and month Total Per capita All bom- 


income realincome | modities 


(2 (3 


Janu iry 

February 

March 

A pril 

May 

June 

July 

August 

September 

October 

November 

December 
1951 

January 

February 

March 

April 

May 


1 Adjusted for seasonal variation 


Source: Derived from U. 8. Department of Commerce, Bureau of Foreign and Domestic Commerce, 
Survey of Current Business. 
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SCHEDULE FOR ExHisit 3.—I/ndezes of retail sales of household appliance and 
radio stores and of television sets January 1950 through April 1951, monthly 


[1950=100] 


nseehol« i 

pr ony Pelevision 

MP PLMAnCE ; 

. as 1; set retail 
Year and month ele eg sal 


ICS 
store sales 


January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November___.- 

December... 
1951: 

January 

February 

March 


! Adjusted for seasonal variation, 

Source: (1) Derived from U. 8. Department of Commerce, Bureau of Foreign and Domestic Commerce 
Survey of Current Business. 

(2) Special survey of 473 television dealers conducted by the Radio-Television Manufacturers Associati 


SCHEDULE FoR Exuisir 4.—Total liabilities of failures of electrical appliance and 
radio dealers and of ali retail trade, January 1950 through June 1951, by half- 
year periods 





Electrical ap- 
Year and period | pliance 
| radio dealers 


1950: 
First half i ati aimee aeaste $2, 666, 000 $42, 583, 000 
Second half_....... ainiad dane ce E 3 Cae aa 253, 000 30, 108, 000 
REE SSS EES CS as ae 5, 452, 000 40, 906, 000 


Source: Dun & Bradstreet, Inc. 
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SCHEDULE FoR Exutsit 5.—Television sets: Average weekly production and fac- ScHE! 
tory sales and end-of-month factory inventory, January 1950 through June 
1951, by months 


End-of-month factory 
inventory 
Average 7 
weekly 
factory 
sales 


Average 
weekly 
Year and month | production 


Number of 
weeks’ supply 
Total (Column 3 
divided by 
column 2) 


Januar 
1950 Februa 
January -........ ; ee See i75 i, } March 
February sane : Arvin 97! 23, ; 25 April 
March 6s : . die 137, 3: 37, 30, ! May. - 
April y Me 135, 650 | 30, 52, June 
May dink 121, ! 93. 5 7 July 
June : Saat canes eal 100, ! 92, : 2.17 : August 
July see aaa ce ee 81, 87! i, 2, 2.1 Septen 
August ‘ : ; 180, 1 99, 200 | f Octobe 
September Sas ‘ as - 168, 76 ’ 7 Noven 
October aa . 209, 57! - , 57! : ») Decem 
November . 184, 7! ‘ 
December __....- ‘ 171; ‘ l 5 
1951: Boul 
January ‘ are 161, 
February esse 169, 830 
March iis ‘aio . 174, 927 
April i ‘ 117, 289 
May ; 5 84, 783 
June... iis ae oikg sh Sal alk 65, 309 


Source: Radio-Television Manufacturers Association. 


SCHEDULE FOR Exutipir 8.—Percentage distribution of actual buyers of television 
sets by income groups, 1948 and 1949 


Income group 


Under $2,000 

$2,000 to $2,999 

$3,000 to $3,999 : : : | ‘ & 

$4,000 to $4,999 san a ‘ | broa 


Total under $5,000. ..--. : onal fil V oT 


Siste 


$5,000 and over 





Source: Board of Governors of the Federal Reserve System, Federal Reserve Bulletin, July 1950, p. 78 6. of tl 
pub 
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ScHEDULE FOR Exuinit 9.—Indezres of wholesale prices of television sets and of 
housefurnishings goods, January 1948 through April 1951 


[1948 = 100] 
1948 1950 1949 


on ouse- Pp use- oa 8S ' use- 
rele- fa. Tele- furnish Tele- onl h Peo . 
vision ings vision Saas vision ro 1 vision eos l- 
sets ~f sets ng sets ngs set Ings 
goods goods goods goods 


Month 


1 2 ] 2) 


January QS if 100 
February 5 9S 7 100 
March 98 73 101 
April_-. 3 Qs 101 
May...- te) i 101 
June ¢ 99 ag 102 
July 100 ¢ 103 
August * 91 101 4 107 
September i 95 | 101 ‘ 110 
October { 102 3 113 
November 97 103 116 
December . \ 103 82 118 


Source: '—Derived from Radio-Television Manufacturers Association 
(2)—Derived from U. 8. Department of Labor, Bureau of Labor Statistics, Wholesale 
Prices bulletins. 


Senator Byrrp. Mr. Hardy. 


STATEMENT OF RALPH W. HARDY, DIRECTOR OF GOVERNMENT 
RELATIONS FOR THE NATIONAL ASSOCIATION OF RADIO AND 
TELEVISION BROADCASTERS 


Mr. Harpy. My name is Ralph W. Hardy. 

I am director of Government relations for the National Association 
of Radio and Television Broadcasters, and I appear at this hearing 
in behalf of that organization. 

The National Association of Radio and Television Broadcasters 
is a trade association whose members are engaged in all forms of 
broadcasting—amplitude modulation, frequency modulation, and tele- 
vision, The association has a membership of approximately 1,400. 

The operators of the broadcasting stations of this country have con- 
sistently opposed the principle of placing an excise tax on the means 
of the public’s ree potion of the program material released daily by the 
publie’s reception of the program material released daily by the 
nearly 3,000 AM and FM stations, and the 107 new television stations 
in this country. 

When you compare that number of broadcasting stations with the 
approximately 1,900 daily United States newspapers, you immediately 
see the significant position of the medium of broadcasting. The re- 
liance of the general public upon radio and television as a major 
source of news and general information is an established fact clearly 
indicated in Nation-wide surveys of the information-acquiring habits 
of our people. 

Radio has become such an integrated part of our lives that its 
presence and constant and instant availability is taken for granted 
as a necessary adjunct of the American home. In those areas where 
television programing has been available to the public, the same pat- 
terns of utilization and dependence are firmly established. 
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I make these points at this hearing, because it is not uncommon t 
hear the expression “Radio and television sets are luxuries, and they 
belong in the class of goods properly marked for excise taxes.” 

We think the overwhelming judgment of the owners and prospective 
buyers of radio and television sets, based upon their own appraisal of 
the functional purpose of these modern instruments of communication 
would not agree with such an opinion. 

The times in which we live afford frightening evidence of the abso- 
lute necessity for the means of instantaneous communications to the 
widely scattered people of our country. Whether it be for the more 
dramatic events such as air-raid warnings and instructions, pro- 
nouncements of national import by the Government, debates and 
hearings on national and international issues, election procedures, o1 
the continuing and vital job of maintaining the news channels open 
for the incaleulable strength of an informed citizenry, the broadcast- 
ing service of this country has long since arisen out of the novelty 
and gadget and luxury class. 

The Congress has recognized that the gathering and dissemination 
of news, by whatever means, is too vital a function in the United 
States to be burdened. This is shown not only by the subsidizing of 
the mailing of newspapers, magazines, and books but also by the ex- 
cise-tax statutes themselves. 

Thus section 3466 of the Internal Revenue Code expressly exempts 
from the tax on telegraph, telephone, radio, and cable facilities— 

Services or facilities utilized in the collection of news for the publie press or 
radio broadcasting, or in the dissemination of news through the public press or 
by means of radio broadcasting. 

Section 34453 permits the credit or refund of any excise tax paid on 
motion-picture film “for use in the making of newsreel motion-picture 
films.” 

In view of these provisions, the excise tax on radio and television 
receivers is completely illogical. It is obviously inconsistent to ex 
empt the facilities necessary for the gathering and dissemination of 
news and at the same time to tax the facilities indispensable for its 
reception by the public. The relationship between dissemination and 
reception is so close that a burden upon one is in fact a burden on 
the other. 

In testimony before the House Ways and Means Committee on this 
same subject, I directed their attention to a significant declaration by 
George Washington that has a direct bearing on one vital issue in 
this connection. 

President Washington, in a historic message to the Congress urg- 
ing them to repeal the transportation tax on newspapers, reminded 
the legislators: 

No resource is so firm for the Government of the United States as the affection 
of the people guided by an enlightened policy; and, to this primary good, noth- 
ing can conduce more than a faithful representation of public proceedings dif- 
fused without restraint throughout the United States. 

Annihilating time and space as they do, radio and television, if 
kept free from discriminatory tax encumbrances to their circulation 
by way of the required receiving sets, have the capacity to break down 
economic barriers to full enlightenment and understanding far be- 
yond the dreams of our first President who prayed for the “faithful 
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representation of public proceedings diffused without restraint 
throughout the United States.” 

But what has been done? Already the Government has imposed 

a “transportation tax” of 10 percent on our modern version of Wash- 
ington’s prized facility. And now the Congress—first the House 
of Represent: itives, and now your distinguished body in the Senate— 
has been asked to require the people of this country to pay to the 
Government a premium of 25 percent of the manufacturers’ price of 
new radio and television sets for the privilege of availing themselves 
of these infinitely more efficient and effective means of diffusing the 
“faithful representation of public proceedings.” 

The House, as you know, rejected the proposed increase from 10 to 
25 percent, and we are all very grateful for their action in so doing. 

Broadcasters who have chafed for a long time under the discrimina- 
tory aspects of this excise tax on the means of the public’s reception 
of their programs cannot help but wonder what public reaction would 
be if, following the same principle upon which the tax is imposed on 
broadcast receiving sets, a similar tax were to be imposed upon the 
circulation means of daily newspapers. Would there not be a hue 
and a cry if the cr accosted you with a story like this: “The 
Government has placed a 25- percent excise tax on the subscription 
price of this newspaper. F rom now on there will be this tax penalty 
for the use of your daily newspaper.” Certainly the broadcasters ad- 
vocate no such tax on newspaper subscriptions. 

I can assure you the subject of this tax has long ago ceased to be an 
academic one for radio and television people. All over the country 
the broadcasters have talked with the wholesale and retail ‘merchants 
who sell the radio and television recelving sets to the public. They 
have watched inventories pile up. They have watched public buying 
stiffen to a near standstill. 

They have listened to buyer after buyer asking “How much Federal 
tax is there on this set?” 

They have talked with county agricultural agents and heard their 
reports on deteriorating farm radio receiving equipment and heard 
of the reluctance to replace obsolete sets because of prices already out 
of range of the family pocketbook. They know from first-hand ex- 
perienc that every price or tax rise cuts back their service potential in 
inhibiting new buyers who are just as vital to them in terms of cir- 
culation as are the subscribers to newspapers. 

In the final analysis, all a broadcaster has to offer to those who use 
his facilities, be they sponsors, public servants, artists, or whatever, 
is audience. 

The struggle for audience—its size, its composition, its loyalty—is 
the very essence of the competition that fires our American free- 
enterprise broadcasting system. 

It is because of this that the broadcaster looks with great concern 
on any device that has the effect of placing discriminatory restrictions 
on this all-important audience. 

We honestly believe that the excise tax on radio and television re- 
ceivers does just that, and for that reason, and upon that principle, 
as broadcasters we raise our voices against it and respectfully urge 
this Senate Committee on Finance to reach the conclusion that there 
is merit in the preservation of free channels to the homes and hearth- 

86141—51—pt. 3——57 
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sides of America for all of the media of public information and 
enlightment. 

This free channel for radio and television is impeded by the imposi- 
tion of the excise tax. 

We urge you, as a matter of principle, to reject it. 

Senator Byrp. Thank you very much, Mr. Hardy. 

[ submit for the record a statement by Mr. Ralph L. Van Name, 
secretary, New York City Employees’ Retirement System, entitled, 
“Certain Recurring Arguments Opposing Greater Income-Tax Ex- 
emption for Pensioners,” as well as a copy of the speech made by 
Congressman Sidney A. Fine in the House of Representatives on 
Ww ednesday, June 20, 1951. Mr. Van Name’s request for appearance 
was not received until after the schedule of witnesses had been closed. 
Therefore, it was impossible for the committee to receive his views in 
person. 

(The two documents referred to follow :) 


An ANSWER TO CERTAIN KECURRING ARGUMENTS OPPOSING GREATER INCOME-TAX 
EXEMPTION FOR PENSIONERS, SUBMITTED BY RaLpHo L. VAN NAME, SECRETARY, 
New YorK Criry EMPLOYEES’ RETIREMENT SYSTEM 


Argument 1.—Discrimination against persons who live on their own savings 
would be shown by exempting pensioners and not individuals. 

Answer 1.—The discrimination is not theoretical; the discrimination is now 
practiced wholesale by the United States Government. The Federal Government 
now exempts up to $1,800 social-security income of 45,000,000 of the low-paid 
and high-paid in industry—a majority of the country’s workers—as they attain 
age 65, whether their other income is $5 or $5,000 or $50,000. The Federa! 
Government, also discriminates to exempt the pension of millions of military 
personnel, railroad workers, printers, etc., to a greater or lesser degree, while 
the few self-supporting aged individuals and 6,000,000 governmental employees, 
as they retire, are income-taxed. 

The practice is no longer based on size or need, since the new social-security 
untaxed pensions will average as high as taxed governmental pensions.—Fed 
eral, State, city, court, and teaching. 

As to total, report of the Senate Committee on Finance accompanying sub 
mission of the present new social-security law indicates the prospect of addition 
of another tax-exempt $1,000,000,000 a year to the social-security rolls in the 
next year or two. 

Many high-bracket taxpayers are being professionally advised to pay their 
$54 a year (1% percent of $5,600) not only because of the possible $1,800 social 
security pension itself but for the $1,800 tax exemption, which is worth an 
additional $1,800 a year to a taxpayer in the 50 percent bracket. 

Only fear of loss of present right to retire before age 65 with taxpayer 
assistance prevents huge groups of local governmental employees in many States 
from electing entrance upon tax-exempt social security at $54 a year or less 
Meanwhile, the Federal Government taxes not only the below-age-65 pensions 
of governmental pensioners, but the over-65 pensions comparable in amount and 
average to social-security pensions to be granted under the recently adopted 
social-security tax-exempt scale. 

No sound reason can be given for exempting from income tax social-security 
pensions of the high-paid and low-paid, while taxing governmental pensions 
lederal, State, city, court, and teaching—up to $400 as proposed in the tax bill 
now under consideration in the Senate Committee on Finance. 

Argument 2.—Young wage earners are entitled to exemption equal to that 
granted to the aged retired. 

inswer 2.—The Federal Government conspicuously neglects that precept. It 
assists States in granting relief up to $900 a person out of taxes paid by the 
young; it exempts up to $1,800 pension payable to most pensioners (Federal, 
State, and city pensioners excepted); then it limits millions of single young 
wage earners to less than $700 exemption. 

A. Their income may be less certain. 

Answer A: Wage earners are not taxed on the wages they may earn; only on 
wages actually received. They meet inflation with increased wages. 
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Governmental pensioners on fixed income and increasing income taxation 
have no recourse but again and again to reduce their standard of living as 
Government, again and again, taxes and taxes, spends and spends. 

In millions of cases, measured by reasonable and widely accepted standards, 
Government is now forcing these fixed income, taxable governmental pensioners 
beneath the subsistence level. With its own retired civil-service workers, for 
example, it goes through the business of increasing somewhat their inadequate 
pensions, on the one hand, and, on the other, taxing at 20 percent pensions in the 
$700-$1,800 range from which nongovernmental social-security pensioners—the 
retired from 45,000,000 in industry—would be totally exempt. 

The $700-S1,800 wage earner may look for increased income as _ inflation 
proceeds : the $700-$1,S00 taxed governmental pension not only does not rise with 
inflation; it is further reduced by increased taxation as well as by decreasing 
purchasing power. 

B. They may have to live in more costly neighborhoods. 

©. The may have greater day-to-day expense. 

Answer B-C: The heavy sickness and disability special requirements of the 
aged so far exceed those of young and vigorous workers that Government and 
private groups vie to provide partial assistance for the peak need. 

Congress, in 1950, lifted social security from the pauper assistance stage for far 
fewer to the $1,800 maximum self-help basis for industrial workers, 45,000,000 of 
them. Congress rightly regards aged income in the lowest $1,800 area as appro 
priate for exemption regardless of exact lesser exemption limits of young workers 

Notwithstanding tax-free assistance up to $900 regardless of age and tax-free 
social-security pension up to $1,800, Congress has continued to tax aged gov- 
ernmental pensioners in the lowest $1,800 area. Much of the cheerfulness with 
which industry’s workers, 45,000,000 of them, pay their annual social-security 
contribution of $54 or less springs from the knowledge that not only pension 
income to $1,800 but tax exemption to $400 and more is being purchased. 

Actually, young wage earners need not be exempted in the same degree that 
the pensioned aged should be exempted, because, generally, they like the practice 
of paying during their productive years for prospective tax-free existence on a 
lower (usually half-pay) standard of living in old age. 

Unfinished business dictates that the remainder of the aged, those retired and 
retiring from 6,000,000 governmental positions, be given tax privileges identical 
with the majority of the other aged. 

Argument 3.—Married persons over 65 are sid to have $2,675 tax exemption 
four $600's adjusted upward on the return to $2,675. 

Answer $.—45,000,000 industrial employees, as they attain age 65, may have up 
to $4,475 exemption—$2,675 as above, plus up to $1,800 tax-free social-security 
pension. Governmental pensioners receiving $1,800 governmental pension would 
have $1,800 less exemption. Congress may properly determine the tax-exemption 
ceiling. It is inexcusable that, year after year, Congress compels its own em- 
ployees and the employees of local government to pay up to $400 more income tax 
than the pensioners of private industry. 

Erample—A married 65-year-old bus driver on the privately owned Third 
Avenue Railroad in New York retires on $1,800 social-security pension with 
$2,675 other income, all totally exempt from income tax. A married 65-year-old 
bus driver on the parallel municipal bus route in New York retires on $1,800 
municipal pension with $2,675 other income. The latter will pay, depending on 
exactly the new scale of taxation, $350 to $400 income tax from which his 
privately employed fellow union member is tax free. Thanks to Federal discrim- 
ination, one takes home $1,800 pension ; the other, $1,400. 

That $400 governmental tax discrimination on $1,800 pension income of two 
men of identical title and wage in the same union is a matter of serious economic 
and political importance to more than 30,000 members of the Transport Workers 
Union and to the over-all CIO organization. 

If Federal discrimination of this sort is not ended, pivotal States and districts 
will be won and lost in protest against congressional neglect, year after year, to 
equalize pension-income taxation, 

Argument 4.—It has been argued that since social security, until recently, 
averaged only about $516 a year and railroad pensions less than $1,000, whereas 
all over 65 are exempt to $1,333 and married couples to twice that sum, the 
average social-security and railroad pensioners are not benefited by their addi- 
tional special exemptions running up to $1,440 and $1,800. 

inswer 4.—Averages are what they are because of the lesser and greater than 
average figures commingled to make the average. That some railroad and social- 





2326 REVENUE ACT OF 1951 


security pensioners receive less than $1,000 and less than $516, as they do, does 
not of itself justify exemption of railroad and social-security pensioners whose 
pensions of $1,440, more or less, keep the low average from falling lower. 

In the next year or two, with the addition of $1,000,000,000 a year to the social- 
security rolls, as expected by Senate and House tax-fixing bodies, the present 
averages will become inconsequential and obsolete. Congress need not apologize 
for deliberately passing the present social-security law to greatly increase the 
social-security average. Taxation of the $1,400 pension, which combines with the 
$400 to make the average, should not stand or fall because of $400 treatment. 
Each level should be determined on its merits. 


POSITIVE REASONS FOR GREATER TAX EXEMPTION OF AGED GOVERN MENTAL PENSIONERS 


Limited exemption from income taxation of the aged governmental pensioners 
is to be justified for the following reasons: 

1. Income taxation of the aged is uneconomic. Never before has income tax 
law condoned $1,800 tax exemption of most pensioners and withheld it from 
other (governmental) pensioners. 

It is as sound economics to untax people during their unproductive years as 
to tax them during their earlier productive years. Thus is provided fair and 
equal treatment to each citizen at successive stages of each citizen’s life. 

2. Anticipatory taxation of the aged before old age is preferable and is pre 
ferred by young and old. 

3. Government revenues would not suffer by anticipatory taxation (taxation 
during productive years). The Government itself has argued at times that so 
cial security tax exemption is inconsequential. Exemption of fewer (one-seventh 
as many) governmental pensioners would be of less consequence. The smal! 
amounts involved have been noted in official reports to the tax-making com- 
mittees of the Senate and the House, 

4. Taxation of long-lived aged pensioners substitutes high income taxation for 
lesser inheritance taxation. The income of the long-lived aged pensioner is pos 
sible through forfeitures of the short lived which the long-lived inherit. Other 
heirs share $60,000 estate exemption: here, too, governmental pensioners are 
the forgotten stepchildren. 

5. Pensioners commonly retire on about half pay; that is, pensioners are com 
monly persons who have been accustomed to a standard of living double that 
possible for the remainder of life. Considerations of decency should prompt 
lighter taxation for their few remaining years. 

6. If it is social security for private industry, Congress makes $1,440 tax free 
available after as little as 1% years and after contrbution by the worker of as 
little as $81. 

If it is governmental pension, Congress taxes $1,440 pension income $288 an 

nually, more or less, after a lifetime of service. Why? 
7. Tax exemption of social security pensioners was begun when the pension 
was small and the recipient poor. Under 1950 social security law, taxpayers in 
the 50 percent bracket have the equivalent of $3,600 additional other income, 
since they would pay $1,800 tax were it not social security. 

With this Government bounty to the rich, there is no sound basis for with 
holding tax exemption in the $1,800 area to underpaid, underpensioned Govern 
ment workers one-seventh as numerous, and with one-seventh the income of 45, 
000,000 industrials. 

8S. In both Government and industry, employer contributions for employee 
pensions are generally tax-exempt on the way in. In industry, they are also 
exempt on the way out via social security. Government employer money, on 
the other hand, is not exempt on the way out to the pensioner. It is taxed at 
20 percent, more or less, compared to industry’s 0. Why? 

The overtaxation of governmental pension cuts two ways. It reduces the 
governmental pensioner’s take-home pay and his standard of living. It compels 
taxpayers to raise additional millions of tax money to be siphoned from the loca! 
treasury to the Federal Treasury from private industry. Why the diserimina 
tion? Why? 

». Congress does not seek a profit from social security operation. It would be 
pleased if the Government were to break even. 

Besides huge sums for the needy poor, New York City raises $100,000,000 a year 
for staff pensioners—persons retiring from its employ. New York City’s staff 
pension appropriation must be as large as $100,000,000 annually because the 
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Federal Government, which seeks no profit from industry's contribution for pen- 
sions, collects an income tax beginning at 20 percent, from those whose pension 
income is derived from New York City taxpayers’ local tax payment. 

What have the States and cities done that their taxpayers and their employees 
retired should be worse treated taxwise, than industry and industry’s 45,000,000? 
Local taxpayers and State and city pensioners are also people—and voters. 

10. Finally. Unquestionably, present congressional treatment of the govern- 
mental pensioner is unplanned, inadvertent, accidental. Present congressional 
treatment cannot be condoned or justified. Congress need not apologize for or ex- 
plain its past neglect. It must begin, now, equal tax treatment of industry’s pen- 
sioners and Government’s pensioners. 


Wuy Nor EQUALIZATION OF Tax EXEMPTION: 


(Speech of Hon. Sidney A. Fine, of New York, in the House of Representatives, 
Wednesday, June 20, 1951) 


Mr. Fine. Mr. Speaker, I would like to make the point that since the tax bill 
now before us is being considered under a closed rule, there will be no opportunity 
to offer an amendment during the debate except through the committee. I 
therefore address these remarks to the committee and respectfully urge them 
to amend the bill to provide the same tax exemption for governmental pensioners 
now provided for social-security pensioners and for railroad pensioners. The 
omission of this important provision has resulted in the following inequitable 
situation: 

Consider the tax problem of three separate individuals doing the same type 
of work, one employed in private industry, the second by a railroad, and the 
third by a municipality. The first and second gain a tax exemption of $1,800 
and the third no tax exemption at all on retirement. The first two take home 
$1,800 in pension pay; the third only $1,895 in pension—all income being the 
sale. 

The unfairness of the situation is even better pointed out by the following 
forceful illustration: Where we have a privately owned bus line which has been 
taken over by a municipality, the employees of said privately owned bus line 
already retired and receiving social security, or who retire just before unifica- 
tion, are given a tax exemption, but those who become part of the municipal 
scheme and later retire as members of the municipal pension system do not get 
the tax exemption. 

What difference can there be between a social-security pensioner, a railroad 
pensioner, and a governmental pensioner? None, of course. And yet, the 
committee has rejected a provision sponsored by our colleague and member 
of the committee, the gentleman from New York, the Honorable Eugene 
Keogh, which would have eliminated this rank discrimination. What justifica 
tion can there be for this differentiation? 

The fight to put governmental pensioners on the same plane with social- 
security pensioners is being led by Ralph L. Van Name, the fiery secretary of the 
New York City retirement system who has lined up in support of the program 
the leading civil-service and public-employee organizations as follows: 

New York State Joint Council Government and Civic Employees Organizing 
Committee, CTO, 

The Civil Service Employees Association. 

Civil Service Technical Guild. 

Civil Service Forum. 

The National Education Association. 

The Congress of Industrial Organizations. 

New York and New Jersey Retired Teachers Association. 

National Association of Retired Teachers. 

Retired Patrolmen’s Association. 

In addition to these organizations, organized Government employee groups 
and retired employee associations in California and Ohio and elsewhere are 
mobilizing for action on the controversy. 

Much credit is due not only to Mr. Van Name, but also Mr. Jesse B. McFarland, 
president of the Civil Service Employees Association of the State of New York, 
Mr. Philip F. Brueck and Mr. Raymond E. Diana, chairman and executive 
secretary of the New York State Joint Council of the Congress of Industrial 
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Organizations, respectively, and the many other officials of the employee groups 
for their untiring efforts to bring about equality in treatment. 

My interest in this legislation stems from my many years of active identifi 
cation with these men and organizations and I am grateful to them for suppl) 
ing me with information and data in the preparation of this statement. A) 
analysis of said information and data supports the need for the adoption of 
the amendment. 

First. Under the present income-tax bill, employees are taxed more if they 
retire from 1 of the 7,000,000 Federal, State, and city positions than if they 
retire under social security from 1 of the 45,000,000 positions in private indus 
try. This is violently discriminatory. 

Second. Pensioners are usually aged people. Income taxation of the age: 
forces continuance of aged employment to the detriment of youthful employ 
ment and advancement. Governmental pensioners, whose pension at one twenty 
fifth of $1,800, that is, $72 for each year of 25 to age 65 are obliged to work seve) 
additional years to age 72 to produce the $522 Federal income tax which would 
leave them with the $1,800 take-home pension available 7 years sooner to socia 
security’s untaxed $1,800 pension, Governmental pensioners must work up to 
7 years longer solely because of Federal discrimination against governmenta 
pensioners in income taxation. 

Third. The tax bill as presently written continues an unconscionable hard 
ship upon old persons who have served their adult lives in Government employ 
ment, and offers an additional argument for those who claim that Government 
service is growing less attractive in relation to private industry. 

Fourth. It has been suggested that by this method, governmental employees 
would be compelled to become part of the social-security system to gain the tax 
exemption now in the law—certainly not a laudable way to treat the problem 
If this be the motive, it amounts to an unfair trade practice and should he cor 
demned. Furthermore, to force the many city and State employees into the 
Federal plan would be depriving them of all of the benefits of pension systems 
built up over many years of trial and error. The complexity of the change 
over and the inherent difficulties, would make the transition much too difficult 
and costly. 

Fifth. The place to derive taxes is from production. The time to derive 
pension tax income from the first-bracket taxpayers is during their productive 
years. Any first-bracket taxpayer—and there are millions of them—would pre- 
fer to pny more during his productive years, so as to be relieved of income tax 
ation during his aged unproductive years. The Government would suffer no loss 
by using Common sense in this matter. During his productive years, the taxpayer 
properly provides: (a) for his current needs, (b) for the current needs of the 
Government, (c) for the anticipated needs of his old age. If his successors 
do likewise as they would prefer to do, there will be no need to tax first-bracket 
aged. Certainly, this is true within the $1,800 area established for 45,000,000 ir 
dustrial employees and ignored by Congress as to 7,000,000 governmental em 
ployees and pensioners. 

. > » bd * * * 

Seventh. Governmental pensioners who survive their expectation of life as 
at their retirement age, are scheduled to benefit from the forfeiture to the fund 
of the capital equities of short-lived pensioners. The only way first-bracket wae 
earners may provide for costly survivorship in their eighties and beyond is by 
mutual consent at the outset to short-lived forfeitures to make possible long 
lived payments if long life ensues. The Federal Government which provides tax 
free $1,800 income to industrial pensioners does not merely tax government: 
pensioners similarly situated. If taxes, on an annual income-tax basis, inheri 
tance received in annual installments by long-lived pensioners from short-lived 
pensioners—through retirement fund, of course. It is unprincipled and dis 
criminatory to free industrial pensioners from all tax on $1,800 pension and the 
to tax governmental pensioners on an annual income-tax basis with that which 
is not annual income but annual installments of the inheritance by the long-lived 
from the short-lived through the retirement fund. 

Righth. The income which a Government employee earns is taxed as he earns 
it precisely as is the preretirement income of employees in private industry) 
who are covered by social security; taxation of governmental employees should 
cease at retirement as it does prior to social-security retirement. 
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CONCLUSION 


I suggest to the committee one of two proposals. Either that the bill be imme- 
diately amended to bring about even-handed justice in this regard or to agree 
to offer an amendment so that we, the Members of the House, may, by our votes, 
determine the question. By this method at least we can once and for all solve the 
problem of whether or not public employees are to be differently treated tax- 
wise. 


Senator Byrp. The Chair inserts numerous statements and letters 
in the record at this point. 


STATEMENT OF Epwarp J. Breck 


1. My name is Bdward J. Breck. I am vice president of John H. Breck, Inc., 
115 Dwight Street, Springtield 3, Mass. 

2. We are manufacturers of Breck hair and scalp preparations, including three 
different types of hair shampoos. John H. Breck, Inc., was created in 1929 as 
the outgrowth of a business providing hair and scalp treatments for men and 
women, established in 1907 by my father. In other words, we, the Breck family, 
have been shampooing heads of both men and women for over 40 years. 

3. I submit this statement in opposition to the proposal of the Treasury Depart- 
ment to extend the definition of “toilet preparations,” as it is found in section 
2402 (a) of the Internal Revenue Code, to include shampoos containing more 
than 5 percent of saponaceous matter, and thereby place a 20-percent Federal 
retailers’ excise tax on such shampoos. 

4. Earlier this year the Secretary of the Treasury, in his statement to the Com- 
mittee on Ways and Means, proposed that a 20-percent Federal retailers’ excise 
tax be imposed on shampoos containing more than 5 percent of saponaceous mat- 
ter in the 1951 tax bill then under consideration by that committee. 

5. Tappeared before the Committee on Ways and Means and submitted reasons 
why an excise tax should not be imposed on shampoos containing more than 5 
percent. My statement before the Committee on Ways and Means appears on 
pages 2490 to 2493 of the printed hearings before that committee (pt. 3, Revenue 
Revision of 1951). 

6. American women and men are thankful that the Committee on Ways and 
Means and the House of Representatives rejected the proposal of the Treasury 
Department to impose a tax on shampoos containing more than 5 percent 
saponaceous matters in approving H. R. 4473, the Revenue Act of 1951. The 
reason they are thankful is because, first, a shampoo containing more than 5 
percent saponaceous matter is a soap, or its equivalent, and secondly, the pri- 
mary function of a shampoo—just like a soap—is to clean. Regardless of its 
constituent materials and irrespective of the form, whether it be a liquid, paste, 
jelly, cream, or powder, a shampoo is, in effect, soap and is used to cleanse the 
hair and scalp of men, women, and children. So, the American public rejoiced 
at the action of the Committee on Ways and Means from a feeling that things 
had not gotten so bad that the Government had to impose a tax on cleanliness. 

7. Despite the rejection of its proposal to tax shampoos by the Committee on 
Ways and Means and the House of Representatives, the Treasury Department 
recently made a similar proposal to the Committee on Finance of the Senate 
(see statement of Secretary Snyder before Senate Committee on Finance, June 
28, 1951, table 4, schedule B: Miscellaneous excise-tax proposals). 

8. As a result, it is necessary for me to again emphasize the primary purposes 
of shampoos containing more than 5 percent saponaceous matter and to point 
out why these items should not be made subject to a Federal retailers’ excise tax. 

% Cleanliness and those products which promote it are not luxuries under 
American standards of living. Soaps, solid or liquid, lathering or nonlathering, 
synthetic or natural, which promote cleanliness are necessities in our country 
today. 

10. Congress, in 1938, made its decision that soaps and shampoos were necessi- 
ties and not luxuries when it terminated the manufacturers’ excise tax which 
had been levied on those items, along with mouth washes and dentifrices. In 
the short time that they were taxed, they were taxed at the manufacturer’s 
level at 5 percent as compared to other toiletries at 10 percent. In doing so, 
Congress recognized that any preparation that promotes the hygiene of the 
body, mouth, hair and scalp, is in a somewhat different category from those 
toilet preparations solely intended to beautify and promote attractiveness or alter 
appearance, and on which an excise tax was maintained. 
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11. You will recall that even during World War II, when the problems of 
financing that crises called for drastic action on the part of Congress, you did 
not see fit to impose an excise tax on such necessities as shampoos, soaps, mouth 
washes and dentifrices. 

12. Shampoos are widely used day-in and day-out in every season by Ameri- 
can families and such wide usage stamps these items as necessities in the 
American life. 

13. Fawcett Publications in December 1950 completed 10 years of surveying 
personal preparations used by women. In 1942, which, in my opinion, was 10 
years after the actual birth of the shampoo industry, according to this Fawcett 
survey 93 percent of the women reporting used shampoo in their home. Their 
1950 survey stated a 97 percent usage. These surveys are typical of many surveys 
made by the publishers of such magazines as Good Housekeeping, Woman's 
Home Companion, and others, all of which indicate that approximately 97 to 
9S percent of American families use hair shampoos. 

14. In my own family, where there are six children from age 3 to 16, it is 
just as necessary to shampoo at age 8 as it is at age 16. Parents are the ones 
that know the 3-year-old should be shampooed for cleanliness purposes. At age 
16, the girls, and I think boys, too, feel the need of shampooing for cleanliness, 
and of course, at that age for attractiveness, too. 

15. I might point out here, without attempting to imply that I am a medical 
authority, that frequently at the teen-age level, it is necessary for both boys and 
girls to shampoo frequently. Many youngsters are confronted during that 
adolescent period with an acne condition, a very oily skin, scalp, hair. Cleanli- 
ness, while not a cure for such conditions, is a necessary adjunct to treatment. 

16. For the older person, both male and female, frequently dry, oily hair and 
scalp and dandruff conditions can be helped by proper shampooing. 

17. From time to time in this country, there have been epidemics of ringworm 
of the scalp among school children. Again, shampoos are not a cure for that skin 
disease but I feel that it indicates a definite need that the hair and scalp of men, 
women, and children should be kept clean and the easiest, simplest way to do it 
is by the use of a good shampoo. 

18. Bar soap can be used to shampoo just as bar soap can be used to clean the 
teeth. I am sure that you feel that modern dentrifrices do a more efficient job of 
cleaning the teeth than bar soap and so also have shampoos replaced bar soap 
to clean the hair during the past 20 years. 

19. Shampoos have increased tremendously in usage in the American home, 
because they accomplish better than any other materials a specific, specialized 
function—that of properly cleansing the hair and scalp. Bar soap has never been 
satisfactory for shampooing, particularly in the case of the long hair of women 
The outer layer of the hair shaft is frequently likened to shingles on a roof 
These tiny barbs on the hair are apt to catch and hold particles of bar soap, 
thus preventing free and clean rinsing of the hair. This undesirable action is 
particularly pronounced in hard water areas and it must be realized that the 
great majority of our people live in hard water areas, 

20. The business of my own company, while that of manufacturing and selling 
hair and sealp preparations, is basically shampoos. During the past 5 yeurs 
our variation from quarter to quarter differs only 9 percent between our lowest 
quarter and our highest quarter, indicating, I believe, a pretty consistent genera! 
year-round use of shampoo. In other words, it isn’t a seasonable business 
Shampoos are used, like bar soap, on a pretty consistent basis every month of 
the vear. 

21. Part of our total volume of shampoos is sold in the beauty shop field. The 
beauty shops cannot operate their business without shampoos. 

22. The beauty shop business has had rather rough going in the last 4 or 5 
years, due to some extent to the competition from home permanent waves, but 
mainly however, due to the decreased purchasing power of the American woman's 
dollar, increased cost of operating her home, feeding her family, etc. Now the 
Treasury Department proposes that she be further taxed if she is going to shampoo 
at home when she cannot readily afford to attend a beauty shop as frequently 
as she did a few years ago. 

23. Perhaps a man cannot afferd shaves in his barber shop because of the need 
of every dollar to support the family, yet the Treasury does not propose to tax 
shaving soap. He can shave at home without paying a tax. 

24. The Bureau of National Affairs, Inc., in publishing, “Survival Under Atomi: 
Attack as well as other similar direction folders, indicates that anyone exposed 
to radioactivity material or radio-activity should bathe with warm water and 
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soap. The National Affairs Bureau folder says, “In washing, pay particular 
attention to your hair for that is one place the waste is sure to pile up.” 

25. While that is rather a solemn note and a condition which certainly we all 
hope no one in America has to face, I could inject a little lighter note by referring 
to a cartoon which appeared in the February 16 issue of Time magazine in which 
an advertising executive, talking to the research librarian against a background 
of books, is saying, “Find out if any soap manufacturer has ever used the slogan, 
‘It gets you clean,’ ” 

26. Shampoos should not be put at the disadvantage of being subject to a 20 
percent excise tax when soap apparently is not going to be taxed. Shampoos 
are one of the few soaps or its equivalent preparations that small business can 
manufacture. Soap, bar and cake soap, powdered soap, etc., are manufactured 
by big business. There are many more brands of shampoo than there are brands 
of bar soap simply because the small manufacturer can manufacture shampoo with 
a minimum amount of investment in equipment and he can enjoy that privilege 
which is still American—the freedom to sell. 

27. I feel that the American people are aware of the need for raising revenue 
to finance the mobilization program. However, I am sure they also feel that if 
excise taxes must remain as a part of our revenue system for an indefinite time, 
then they must be levied fairly and in a non-discriminatory manner. Shampoos 
are cleansing agents and, like soap, a necessity in America and our way of life 
today. Neither soap nor shampoos should be made subject to excise taxation. 
However, any proposal to tax shampoos and not soap is discriminatory and will 
work an unnecessary hardship on consumers and producers of shampoos. 

28. The Treasury Department has estimated that a 20 percent tax on shampoos 
will yield about $3 million in taxes annually. I am sure the Congress will feel 
that the Government can forego this insignificant amount in order to promote 
the health and cleanliness of the Nation’s hair and scalps. 

29. In conclusion, the Committee on Finance of the Senate is respectfully re- 
quested to follow the action of the Committee on Ways and Means and the 
House of Representatives in rejecting the proposal to impose a 20 percent Fed- 
eral retailers’ excise tax on shampoos containing more than 5 percent saponaceous 
matter. 


3AR ASSOCIATION OF THE DISTRICT OF COLUMBIA, 
Washington, D. C.. July 31, 1951. 
Hon. WALTER F. GrorGr, 
Chairman, Senate Finance Committee, 
Washington, D.C. 

Dear SENATOR GEORGE: I enclose herewith a copy of a resolution adopted 
July 31, 1951, by the board of directors of the Bar Association of the District of 
Columbia, urging the adoption of the amendment to H. R. 4473, which was pro- 
posed by Senator Ives and referred to your committee on July 25, 1951. 

As you know, the proposed amendment would permit the postponement of tax 
on a limited amount of the income of the self-employed, if paid into a retirement 
fund, thus placing the self-employed professional man on an equality with 
corporate employees who now enjoy this opportunity to build up a reasonable 
retirement fund. 

In the interest of fairness and equity, we respectfully urge the favorable con- 
sideration of this amendment by your committee, and that this resolution be 
included in the record of the current hearings on H. R. 4473. 

Sincerely yours, 
LEONARD P. WALSH, President. 


Whereas the present high levels of Federal taxation on earned income make it 
virtually impossible for professional persons and other recipients of earned 
income to provide for their retirement from their income; and 

Whereas the problem of providing retirement benefits has to a great extent 
been solved for corporate employees by section 165 of the Internal Revenue 
Code; and 

Whereas the need for such retirement benefits is equally great in the case of 
professional persons and other persons having earned income but not covered 
by a pension plan: Now, therefore, be it 

Resolved, That the board of directors of the bar association of the District 
of Columbia favors in principle amending the Internal Revenue Code so that 
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taxpayers not covered by a pension plan qualified under section 165 of the 
Code may be encouraged by a tax credit, a tax deduction or other means to 
accumulate, out of current earned income, funds which would be available 
under appropriate regulations of the Treasury Department to provide retire 
ment income for such taxpayers; and be it further 

Resolved, That the president of this association be directed to urge upon the 
appropriate committees of the Congress the adoption of the amendment to H. R. 
4473 proposed by Senator Ives and referred to the Senate Finance Committee 
by the Senate on July 25, 1951. 


STATEMENT OF STANLEY VAN Damo, ExviAs Krart & Co., New York, N. Y. 


Recommendation to make average base-period Computation more equitable to 
corporations formed during the base years (1946-49). 

It is my opinion that the Excess Profits Tax Act is equitable, that it has one 
major inequity which is not glaring only because those corporations that are at 
an unfair or inequitable disadvantage are sinall corporations formed during the 
period 1946-49; of this group those having the greater efficiency are subject 
to the greater inequity. 

The Excess Profits Tax Act presumes 1946, 1947, 1948, and 1949 to be (peace 
years) normal years. As such I have termed earnings during this period as 
“normal earnings.” 

Let us illustrate a case-—a small corporation is formed June 30, 1948. It 
is a very efficient firm and until December 31, 1949, makes $180,000 or an aver 
age of $10,000 a month. This corporation actually has an average annual earn 
ing of $120,000 made in what is considered normal years—normal earnings such 
as these are not excessive. I do not think that such earnings, continued after 
December 31, 1949, were thought by Congress to be excessive, yet the result 
taxwise is just that. Actually this is the computation of the average annual 
earnings under the Excess Profits Tax Act, for such a new corporation organized 
June 30, 1948: 


1946 . ot as pas 0 
1947 _. as ee ae ee Re rae : ; ee eee 0 
1948 =i - ms ; ch § S60, O00 
DS on a A ae ine 2 : ib te __ 120, 000 
Best 3 years______- . Seat ge ee See scsadh hac ciesiahetig healed caste a a 
Average annual earnings______- a i lasso 


A corporation formed before 1946 has many advantages. Nineteen hundred 
forty-six basically was a prosperous year. The average annual earnings take 
the best 3 out of 4 years of actual earnings. Thus: 


IE ee eee Z —— . ag $250,000 
I eo oin Sears iene i dee ; a 150, 000 
1948 ee ee ns a ee oe z 80, 000 
ee ee x A ; cain ee _. 120,000 
Best 3 years__________ : 5 ; ee 450, 000 
Average annual earnings Hu aes nota eee 


The new corporation was in business 18 months in the base-period years and 
made $180,000, or an average of $120,000 a year, but finds itself using $60,000 
for tax computation. 

The corporation in business 4 years actually earned $300,000, or an average of 
$75,000 a year but finds itself using $150,000 for this tax computation. 

The old corporation thus has an obvious advantage, which it is fortunate to 
possess. But why unduly penalize a new corporation for not having engaged in 
business during the Second World War? In one case I represent a client who 
got out of the Army during the base-period years, formed a small corporation 
with certain other individuals. He and his family own almost all of the stock 
He is the only officer drawing a salary—but because he was in the Army, he 
is now penalized in just such an instance. 

Let us explore beyond this immediate hardship that is applied to a new corp» 
ration. All corporations are allowed an alternative, i. e., 12 percent of its capital 
and surplus, but most corporations organized during the base-period years do 
not have large capitals ; nor have they been in business long enough to accumulat: 
a large surplus; thus, this alternative is not to the advantage of a new corporatio! 
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As to relief sections, and there are many relief provisions, all of them are open 
only to corporations organized prior to January 1, 1946, with one exception; the 
one exception is the dubious relief that is given to new corporations. That is 
a ratio of their industry’s earnings to their assets. This ratio is computed by 
combining the average of all corporations’ profits to assets; the average includes 
the efficient and the inefficient—an immediate disadvantage to an efficient organi- 
zation. Many efficient firms turn over their money many times during the year, 
thus requiring less assets. In preparing tax returns this year I could use this 
new corporation formula in only one instance; in that case the taxpayer through 
inefficiency and bad purchases had abnormally large assets, but their bad business 
judgment gave them large assets and an advantage under the new corporation 
formula over a competitor with about the same capital who did a bigger business 
with less assets. 

Any corporation formed at least 1 year before December 31, 1949, has had an 
opportunity of earning normal profits even if the start is slow, as it is with most 
new corporations. Why should they not be permitted to use their actual average 
earnings? Why treat corporations formed in peacetimes as if they were war 
babies formed after Korea? This inequity can be corrected by permitting new 
corporations to use their actual base-period average. It is my further recom- 
mendation that this inequity should be corrected retroactively to the beginning 
of the Excess Profits Tax Act. 


STATEMENT OF JOHN E. O'NEILL, GENERAL COUNSEL OF THE SMALL BREWERS 
ASSOCIATION 


My name is John E. O'Neill. I am an attorney and my office address is suite 
604, Washington Building, Washington, D. C. I appear today as general coun- 
sel of the Small Brewers Association. The main office of the Small Brewers Asso- 
ciation is 188 West Randolph Street, Chicago, I. 

The Small Brewers Association is the largest American trade association of 
brewers in point of membership. It numbers in its membership approximately 
250 of the 407 breweries now operating in the United States. While these smal} 
brewers constitute a majority of the breweries in the United States, the volume 
of their production is estimated to be only about 30 percent of the total volume of 
production. 

Due to the local and sectional nature of the operations of these small plants, 
and the pressure of competition from large producers, they would be more acutely 
affected by increased excise taxes than their large heavily financed competitors 
who do a national business. The Treasury Department’s proposal to increase 
the beer excise tax from $8 to $12 a barrel, if adopted, would bankrupt half of 
the small breweries in the United States who are even now struggling to survive 
under the heavy tax burden imposed by Federal, State. and local laws. 


SMALL PLANTS NEED TAX RELIEF 


The last time I appeared before this committee in February 1950 I urged 
the committee, on behalf of small brewers, to reduce the beer excise tax from $8 
to $7 a barrel, if not for the industry generally, at least for the small units of 
the industry. In connection with this recommendation I pointed out the grow- 
ng trend toward concentration of production in fewer and fewer plants, and the 
increasing number of failures and bankruptcies among local operators. The 
situation has not changed in the past year. The four largest brewers in the 
United States now enjoy over 21 percent of the total volume of business, whereas 
in 1945 the four largest companies enjoyed only 11.8 percent of the business. 
This growing trend toward concentration is further indicated by the fact that 
the 25 leading breweries in the United States now enjoy more than 50 percent 
of the total of the volume of business, while the other 50 percent is divided in 
varying poportions among the other 375 plants. In 1934 there were 725 breweries 
operating in the United States. At the end of the last fiscal year, according to 
internal revenue statistics, there were 407 plants operating. During that period 
the volume of beer production has increased from approximately 30 million 
barrels to approximately S89 million barrels annually. Of the 318 breweries 
that closed since 1934, about 60 failed in the past 3 years 


AN INCREASED EXCISE TAX WOULD FALL MOST HEAVILY UPON SMALL OPERATORS 
The large manufacturer in every field, as a matter of common knowledge, has 


competitive advantages over the small producers. His very bigness gives him 
the competitive advantage. The brewing industry is no exception. 
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In the brewing industry the prices charged by the large producers, for their 
nationally distributed beers, are substantially above the level of prices charged 
by their local and regional competitors. Consequently, with an equal rate of tax 
on all production, it is obvious in the case of local beers sold by small brewers 
that the tax represents a substantially higher percentage of the sales price 
than in the case of the nationally advertised brands. A Massachusetts brewer 
called me only a few days ago to point out that his product sells for $24 a barrel, 
which includes the $2 per barrel State tax and the $8 Federal tax. In his case, 
42 cents of every dollar represents excise taxes. On top of that he pays oceupa- 
tional taxes and license fees, and income taxes if he has any income left. 

Wisconsin and Missouri beer sells in Massachusetts for $30 a barrel, including 
the State and Federal tax, so that the tax on these higher-priced beers represents 
only 3314 percent of the sales price. If the Treasury’s proposal for an additional 
S4 increase is adopted, 50 cents of every dollar the local brewer collects for his 
draft beer will be paid over in excise taxes. The large brewers’ contribution 
will be proportionately less. 

The situation in Massachusetts is typical of the country. It can be said con- 
servatively that in the case of the average small brewer, the tax on his production 
represents from 40 to 45 percent of his sales price, as compared with 3314 percent 
of the sales price in the case of large producers. 


AN INCREASED EXCISE TAX WILL REDUCE CONSUMPTION 


Because of high prices, necessitated by high taxes, the per capita consumption 
of beer in the United States is lower today than it was 5 vears ago. During the 
late war, and for some time thereafter when payrolls were high, and money 
free, the volume of beer production held up even under the burden of high excise 
taxes. However, for the past three fiscal years, according to internal revenue 
reports, the volume of beer production has dropped, as follows : 


Fiseal year ending June 30 Barrels produced 
1948___ heteaeicpeneen date ae ; ; 91, 291, 219 
cpa cecens ; ; 89, 735, 647 
Nn a : __ 88, 807, O75 


Most of the loss in this volume of business was felt by the smaller plants who 
could not finance large advertising programs to keep up sales, 

Any increase in current tax rates, with resulting increases in the sales price, 
will undoubtedly accelerate the trend toward reduced beer production, and this 
will be felt first by the small local units of the industry who sell the economically 
priced beer and whose principal patrons are those in the lower-income brackets. 


INCREASED BEER EXCISE TAXES WOULD DISCOURAGE MODERATION 


Beer is the beverage of moderation. It is lower in alcoholic content than any 
other alcoholic beverage. It has high nutritional value as a food and it is health- 
ful to consume. Beer is the workingman’s drink and it should be priced within 
the reach of the workingman. The days of the 5-cent glass of beer are gone, 
and the 10-cent glasses are becoming smaller and smaller, because of increased 
costs and increased taxes. An additional 50-percent increase in the Federal 
excise tax would eliminate the 10-cent glass of beer, and place the cost of the 
product beyond the reach of many beer consumers in the working class. This 
indeed would constitute a blow to the cause of moderation in alcoholic beverage 
consumption and would not be for the good of the country. 

The Treasury’s proposal of the 50-percent increase in the excise tax on beer 
is also highly discriminatory, when considered in the light of its proposal that 
distilled spirits taxes be increased by only 351% percent. If alchoholic-beverage 
taxes need to be increased to raise the revenne, it is certainly illogical to impose 
the highest percentage increase upon the beverages containing the lowest alcohol 


CONCLUSION 


In conclusion. the Small Brewers Association respectfully urges your comunit- 
tee not to report favorably upon any increase in the current rate of excise taxes 
upon beer because 

1. The burden of such an increase would fall most heavily upon small pro 
ducers and force many of them out of business ; 

2 Further increases in beer taxes would discourage moderation in the con 
sumption of alcoholic beverages ; 





REVENUE ACT OF 1951 2335 

3. Such an increase would place the cost of the working man’s drink beyond 
the reach of the workingman ; 

4. The Treasury proposal of a 50-percent increase in the beer excise tax is 
highly discriminatory. 


NEW YorK STATE BANKERS ASSOCIATION, 


New York, N. Y., July 31, 1951. 
Hon. WALTER F’, GEORGE, 


Chairman, Finance Committee of the Senate, 
Senate Office Building, Washington, D. C. 

Deak SENATOR GEORGE: The New York State Bankers Association represents 
97 percent of all commercial banks in the State of New York, and these banks 
constitute a major segment of the banking system of the country. Because of 
the importance of these banks in the Nation’s economy, we urge that considera 
tion be given to alleviating the burden that the excess-profits tax, in its present 
form, places upon many of these banks. 

The inflationary trend of our times has caused a tremendous increase in bank 
deposits and risk assets. To protect these risk assets adequately, many of the 
banks should raise additional capital funds, and this can be done by only two 
means: (1) the obtaining of fresh capital and (2) the retention of a fair amount 
of the net earnings and profits, after the payment of reasonable dividends. 
Hither method fails of success if there is not adequate earning power, and it is 
evident that this earning power is presently and prospectively lacking when one 
finds so many bank stocks selling at 25 to 30 percent discount from book value. 

While gross operating income has improved, the additional earnings have not 
kept pace with the rise in expenses and higher income taxes. A further de 
crease in net operating earnings can be expected in many banks as a result of 
the provisions of the excess-profits-tax law which reduces the eXemption credit 
from 12 percent on the first $5,000,000 of invested capital to 10 percent on the 
second $5,000,000, and to S percent on the balance of invested capital. After 
allowing for the approximately 50 percent normal and surtax income rates, this 
means that such banks will be permitted yields of only 6, 5, and 4 percent before 
being subject to excess-profits taxes. 

Yields of less than 6 percent would not appear to be large enough to justify 
being classified or considered as being “excess profits.” Such low limits also ap 
pear to be discriminatory when compared with the more favorable treatment 
accorded to publie utilities and railroads. 

To rectify this situation, to strengthen the capital funds of banks, and to 
protect the investments of hundreds of thousands of holders of bank stocks, we 
strongly urge that the law be amended to provide a flat exemption credit of 12 
percent of invested capital, irrespective of amount. 

Respectfully yours, 
WittiaAm T. TAyYLor, 
President, New York State Bankers Association 


STATEMENT OF HERBERT C. JACKSON, PARTNER, PICKANDS MATHER & CO., 
CHAIRMAN OF ‘TAx COMMITTEE OF LAKE SUPERIOR IRON ORI 
CLEVELAND, OHIO 


AND 
ASSOCIATION, 


IDENTIFICATION AND QUALIFICATION 


I am Herbert C. Jackson, a partner in the firm of Pickands Mather & Co., of 
2000 Union Commerce Building, Cleveland, which operates iron-ore mines in 
the Lake Superior district of Minnesota, Michigan, and Wisconsin. 

I appear also as chairman of the tax committee of the Lake Superior Iron 
Ore Association, representing most of the companies which mine and ship iron 
from the Lake Superior district, which normally supplies more than SO percent 
of all the iron ore required for the iron and steel industry of the United States. 

The iron-ore activities of our firm include both open-pit and underground 
operations, involving all types of mining of both shallow and deep ore bodies. 
During the past 5 years, as managers, we produced and shipped 16 percent of 
total output of the Lake Superior district. 

My duties with Pickands Mather & Co., presently and for the past 35 years, 
have been intimately connected with iron-ore mining. 





2336 REVENUE ACT OF 1951 


SUBJECT 


My comments are directed to the support of section 302 (a) (D) of the 
pending revenue bill, H. R. 4473, relating to the treatment of expenditures for 
the development of mines. This proposed amendment to the tax laws is of great 
importance to the iron-ore industry which I represent, and I understand is 
likewise important to many other branches of mining. However, I shall contine 
my discussion to the significance of this provision as regards iron-ore mining 
with which I am familiar. 

Representative John R. Dingell of Michigan, member of the Ways and Means 
Committee, who is an ardent advocate of conservation and development of our 
natural resources, has been the earnest sponsor of this amendment, as a measure 
to stimulate development of latent, vitally needed mineral resources, not only 
in Michigan but throughout the Nation. 

As stated in the Ways and Means Committee report, this amendment is 
intended to eliminate “a serious obstacle to the expansion of the mining indus 
try” which exists because of the present arbitrary rule requiring that all devel- 
opment costs in excess of net receipts from any minerals produced while a mine 
is in the development stage must be capitalized and recovered through the 
allowance for depletion. 

I assure you that the existing rule is a serious deterrent to developing and 
bringing into production new iron-ore mines which are absolutely vital to main 
taining the supplies of iron ore on which our national economy and security de- 
pend. The present national emergency makes it imperative that our supplies of 
mineral raw materials—of which iron ore is paramount—be expanded rapidly, 
not only because of the need for the minerals but because only increased pro 
duction can provide the new sources of tax revenue on which the Government 
depends. Laws and regulations which destroy incentives to production, and 
thus the sources of income, must be modified. 

The confiscatory tax rates on individuals in the upper income brackets, as 
proposed in the pending bill, go far to destroy the sources of income sought to 
be taxed. Whether or not the country can long survive this sort of taxation 
on its individuals is a question, but there can be no question that unreasonable 
taxation cannot be applied without disastrous results to the productive enter 
prises vitally needed in the defense effort and for the general welfare of the 
Nation at ali times. 

Section 302 (a) (D) will provide a real incentive to the expansion of iron-ore 
capacity and production, thereby accomplishing a twofold purpose of providing 
both an essential raw material and additional sources of tax revenue. 


TREATMENT OF NEW MINES UNDER EXISTING LAW 


The House committee report points out that the existing law and regulations 
require that while a mine is in the “development stage,” that is, prior to the 
time the main business of the operation is production of ore, the net cost of the 
development must be capitalized and recovered out of the depletion allowance, 
whereas after a mine has reached the “production stage,” the identical type of 
development costs are no longer treated as capital charges recoverable through 
depletion, but are deductible operating expenses, as they should be. 

The effect of requiring preproduction development costs to be capitalized and 
recovered through depletion is disastrous to the depletion allowances of pro 
spective new iron-ore mines in the Lake Superior district, because the tremen 
dous preproduction costs of developing the remaining deeper and smaller ore 
bodies, when amortized in future costs, practically cancel the percentage de 
pletion allowance. 

The difference in tax treatment of development expenditures incurred prior to 
the production stage and of identical expenditures made after the mine is in 
the production stage is purely arbitrary. It creates serious inequities and defi 
nitely hinders the development of the reserves in deep open pit mines and deep 
underground mines from which most of the future high grade natural ores must 
be produced. This distinction between preproduction and during-production de 
velopment expenditures was established in 1934, quite contrary to the previous 
20-year history of Bureau practice. It was also at variance with the so-called 
Parker report of the Joint Committee on Internal Revenue Taxation, used b) 
Congress in 1932 as a basis for its determination of the depletion allowance at 
the time percentage depletion was extended to metal mines, including iron ore 
mines. This report, based on a careful statistical study, showed that the actual 
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depletion allowed iron ore mines by the Bureau during the 5-year period, 1922 to 
1926, inclusive, amounted to 17.74 percent of their gross income. This allowance 
was in addition to the amortization of all capital costs for development, both 
preproduction and during production. If development costs were to be recov- 
ered through depletion, as subsequently determined by the Bureau, this per- 
centage would have been higher. 

In 1934 the distinction between preproduction-development expenditures 
and expenditures for development after reaching the productive stage was 
not too important to the iron-ore industry. At that time the ore reserves 
in the Lake Superior district, as estimated by the various State tax com- 
missions, in terms of the then current shipments, apparently were ample for 
many decades. Iron ore was a drug on the market, the open-market sale price 
per ton being about equivalent to the price of a ton of gravel. The general feeling 
in the industry that iron-ore reserves were practically inexhaustible, and cer- 
tainly ample supplies of ore were readily available. At that time also the existing 
open-pit and underground mines had been in operation for many years; thus 
preproduction development expenditures had been largely recovered. These 
development expenditures then were never too significant, because the large 
open pits had required relatively little stripping prior to starting production, and 
the underground mines were relatively shallow and the cost of shaft sinking 
relatively low. 

An example of the changed situation with reference to preproduction-develop 
ment expense is indicated by the experience of my firm. In the open-pit mines, 
which we now operate, it has only been necessary to remove, on the average, 
less than 1 ton of stripping per ton of ore developed for mining, whereas from 
the proposed open pits which we either are now stripping or hope to strip in the 
future, an average of about 6 tons of stripping is required for each ton of ore. 
In contrast to the large and wide open pits of the past, these new pits are smal! 
and confined, and much deeper, requiring removal of 200 to 400 feet of surface 
deposit before the ore body is reached. Practically all of this overburden must 
be removed prior to production of ore. The average cost of removing 6 tons of 
material is approximately $1.20, which is decidedly more than the allowable per 
centage depletion per ton of ore mined. Thus, the present requirement that pre 
production development be recovered out of the percentage depletion allowance 
has the effect of completely eliminating percentage depletion as a deduction for 
these new open pit mines. 

A similar situation exists with respect to the underground mines. With some 
exceptions, prior to 1934 underground mines generally reached depths of only 
about 500 to 1,800 feet, whereas the prospective future underground mines now 
possible to be developed will be 3,000 to 5,000 feet or more in depth. Shaft 
sinking, which, prior to 1934, cost less than $100 per foot, now costs about $500 
per foot, and other costs likewise are greatly magnified. These increased prepro 
duction development costs, amortized over the tonnage benefited, and recovered 
through percentage depletion as presently required, greatly reduce or even 
eliminate the percentage depletion deduction for these prospective new deep, un 
derground mines, 

If the essential new iron ore productive capacity is to be allowed a percentage 
depletion deduction that means anything, then the changed physical conditions 
accompanying the development of these new mines requires a change in the 
revenue laws, so that preproduction development expenditures will be rightly 
considered as advance operating expense, to be deferred and recovered inde- 
pendent of the percentage depletion allowance. 

The proposed amendment in section 302 is intended to provide the same treat- 
ment for preproduction development as for the later development expenditures 
when the mine is in production. This amendment recognizes the fact that pre 
production development is simply an advance operating expense, to be deferred 
and deducted ratably against the tonnage benefited, the same as any other 
operating expense which may not properly be deducted in the vear made. 

The amendment at once eliminates a legal inequity and at the same time gives 
encouragement to every producer of iron ore to open new properties. With this 
discrimination against new mines eliminated, operators of such properties can 
look forward to competing on a more nearly equal basis with the old established 
but exhausting mines. 


THE NEED FOR NEW LRON ORE MINES 


I have already referred to the vital need for increased iron-ore supplies to 
Support the expanding steel production, and this is well known to all of you. 
A simple fact that may not be so well known, is that this country does not lack 
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adequate reserves of iron minerals, for in its combined remaining high-grade 
and low-grade deposits, there is sufficient iron to support the steel industry for 
an indefinitely long period. What we do lack are sufficient reserves present|) 
developed to produce, for a prolonged period, the anticipated annual iron-ore 
requirements of the steel industry. We must develop new iron-ore mines to 
replace existing mines which will become exhausted in the near future. Our dir: 
need is sustained annual productive capacity of iron ore, rather than reserves 

This year the production of iron ore in the Lake Superior district will exceed 
90,000,000 tons. Present operating mines cannot long continue to yield this 
large annual production and, unless hew mines are developed promptly to replace 
those being exhausted, there will be a drastic curtailment in annual productive 
capacity in a relatively few years. 

This curtailment need not occur. As I have stated above, ample reserves o! 
iron minerals are available in the Lake Superior district, and annual productive 
capacity can be maintained and increased if development of such reserves is 
given the necessary stimulus. This will mean development, at previously un 
touched depths, of anderground mines in Michigan and Wisconsin, and of deep 
flat ore bodies in Minnesota requiring extraordinary stripping. Also, it will 
mean the development of production from the practically inexhaustible supplies 
of low-grade iron-bearing rock, the so-called “taconite” of Minnesota and the 
“jron formations” of Michigan und Wisconsin. 

However, the development of production from the low-grade taconite and other 
iron formations involves vast expenditures of risk capital for pioneering in new 
fields. In order to give positive encouragement to the very large expenditures 
for plant and equipment and preparatory work in these enterprises, the tax 
reliet offered by this amendment relating to development expenditures is wholl) 
inadequate. Congress should give consideration to more positive measures to 
stimulate the creation of productive capacity from these new sources. 

For the benefit of the country, not only in. the present emergency but for the 
long future, it should be evident that the tax discrimination against the develop 
ment of new mines needs to be promptly eliminated, The proposed amendment 
in section 802 is intended to accomplish this. By encouraging needed new 
developments, it will foster increased domestic production of iron ore and other 
minerals, with ali the obvious benefits to our self-sufficiency and our security as a 
nation, and to the revenue requirements of the Government. 


MEpICAL SocreTy OF THE COUNTY or New York, 
New York 29, N. Y., July 31, 1951. 
Hon. WALTER F. GEORGE, 
Senate Finance Committee, Washington, D. C. 

Dear SENATOR GEORGE: At the stated meeting of the Medical Society of the 
County of New York held on April 23, 1951, the following resolution was adopted 
and the recommendations of the American Bar Association were endorsed in 
principle : 

“Whereas the present high levels of Federal taxation on earned income make 
it virtually impossible for professional persons and other recipients of earned 
income to provide for their retirement from their income; and 

“Whereas the problem of providing retirement henefits has to a great extent 
been solved for corporate employees by section 165 of the Internal Revenue 
Code; and 

“Whereas the need for such retirement benefits is equally great in the case of 
professional persons and other persons having earned income but not covered by) 
a pension plan; and 

“Whereas the American Bar Association has made a special study of and 
has prepared legislation to be submitted to Congress aimed to make available to 
those persons having earned income but not covered by a pension plan; now, 
therefore, be it 

“Resolved, That the Medical Society of the County of New York support, and 
seek to participate in, all measures that may facilitate the enactment of this 
proposed legislation into law; and be it further 

“Resolved, That the Medical Society of the County of New York advise the 
special committee of the American Bar Association on retirement benefits for 
lawyers of its action; and be it further 

“Resolved, That the Medical Society of the County of New York advise and 
urge State and National support of this proposed legislation by the Medical 
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Society of the State of New York and by the American Medical Association: and 
be it further 

“Resolved, That the delegates be instructed to present the above resolution 
to the House of Delegates of the Medical Society of the State of New York at 
the annual meeting in May 1951.” 

Since the adoption of the above resolution, measures have been introduced 
by Representatives Coudert, Keogh, and Reed, and while the socity is thoroughly 
in accord with Representative Coudert’s ineasure in principle. we are more 
favorably disposed to the identical measures introduced by Representatives 
Keogh and Reed. 

Sincerely yours, 
Hernert 8S. Oapex, M. D.. Sev retary. 


—_—__ 


REQUEST BY TEACHERS INSURANCE AND ANNUITY ASSOCIATION oy AMERICA 
To AMEND Section 22 (b) (2) (B) or THE INTERNAL REVENUE Copy} 


This request is made by Teachers Insurance and Annuity Association of 
America,. hereinafter called TIAA, a nonprofit organization with offices at 522 
Fifth Avenue, New York, N. Y. TIAA serves as the medium for funding the 
retirement plans of nore than 600 educational institutions, including most of 
the colleges and universities in the United States which are not Inder public 
retirement systems. Its funds presently accumulated toward retirement benefits 
are over S300,000,000 and it serves over 65,000 persons 

TIAA requests that Section 22 (b) (2) (B) of the Internal Revenue Code be 
amended by inserting the language italicized below : 

“(B) Empioyres’ anni ITIES.—If an annuity contract js purchased by an 
employer for an emplovee under a plan with respect to which the employer's 
contribution is deductible under section 23 (p) (1) (B), or if an annuity 
contract providing for payments of either fired or variable amounts is pur- 
Chased for an employee by an employer exempt under section 101 (6), the 
employee shall include in his income the amounts received under such con 
tract for the year received except that if the employee paid any of the con 
sideration for the annuity, the annuity shall be included in his income as 
provided in subparagraph (A) of this paragraph. the consideration for 
such annuity being considered the amount contributed by the eniployee.”’ 

This amendment is made necessary by the organization of a new agency to 
complement TIAA’s present funding of retirement benefits. Under the existing 
arrangement all of the funds contributed by a college and its employees toward 
retirement are being invested in fixed dollar obligations to produce a guaranteed 
dollar income upon the individual's retirement. It is proposed that a part of 
these funds (not to exceed 50 percent of those for any one individual) will be 
placed in a new organization which will invest entirely in common stocks and 
other equities. The individual will he credited with units of participation in 
the fund, and upon his retirement the units standing to his credit will be con 
verted on an actuarial basis into an annuity stated in terms of units rather 
than dollars. Each payment then made will be in the dollar value of the units 
at the time of payment, and will fluetuate With the total value of the fund. 

This new equity fund should provide a hedge against the destructive effe 
inflation has upon fixed dollar retirement benefits. The possibilities of increased 
yield and capital appreciation in common stocks and other equities should to 
Some extent offset any further general increases in the price level. The use of 
the annuity payable in terms of units will continue this hedge into the retirement 
period for the individual. 

For tax purposes there is no significant difference between this arrangement 
and the present TIAA plans it is designed to complement, and the same result 
should be reached as now applies under section 22 ()) (2) (B) to the present 
college annuity plans. This basis is the same as that applicable to pension trusts 
namely, that the employer's contribution is not taxable income until it is actually 
received as annuity payments. 

The Bureau of Internal Revenue has ruled that the new method of payments 
ves not come within the existing language of section 22 (h) (2) (B) since that 


a 


section makes no express provision for payments to a retired employee that vary 

in amount. As a result it seems that the only means of obtaining the natural 

tax consequences in the situation is by amending the section as we are requesting 
Respectfully submitted, 


GEORGE E. JOHNSON. 
Vice President and & cretary, 
Teachers Insurance and Annuity Association of 


86141—51—pt, 3—_58 


lmerica. 
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STATEMENT OF CHARLES N. Forp, CouNsen, BeaUry & BARBER 
SupPLy INSTITUTE, INC. 


My name is Charles N. Ford. My home is in Arlington, Va., and I am engaged 
in private law practice at 201 Barr Building, Washington, D.C. I am appearing 
as Washington counsel for the Beauty & Barber Supply Institute, Inc., with prin- 
cipal offices at 19 West Forty-fourth Street, New York, N. Y. The institute is a 
trade association representing some 650 wholesale dealers in beauty and barber 
supplies throughout the country. In addition approximately 320 manufacturers 
of beauty and barber supplies are associate members of the institute. 

This statement is submitted in the committee in support of the amendment 
contained in section 482 of H. R. 4473 repealing certain excise taxes imposed 
upon sales of toilet preparations under section 2402 of the Internal Revenue 
Code. 

The bill would exempt from the retailers’ excise tax sales of toilet preparations 
to the operator of a beauty or barber shop, or similar establishment, for use in the 
operation thereof. 


TAX IS A HYBRID-—IMPOSED ON SALES AT WHOLESALE 


Section 2402 (b) specifically provides that the sale of such articles to beauty 
and barber shops for use in the operation thereof “shall be considered a sale 
at retail.” Aside from this statute such sales are in fact wholesale. They are 
made in professional quantities at wholesales prices, are recognized by the in 
dustry as wholesale, and have been Classified as sales at wholesale by the Wage 
and Hour Division of the Department of Labor. We can learn of no other in 
stance in which the retail excise tax has been extended to cover sales at whole 
sale. Subsection (b) of the proposed amendment recognizes this anomaly and 
corrects it by stating that such a sale “shall not be considered as a sale at 
retail.” 

TAX IS ON TOOLS OF TRADE AND BUSINESS COST ITEMS 


Toilet preparations used by beauty and barber shops in the performance of their 
services are indispensible tools of these occupations. Many services could not 
be performed at all without the toilet preparations subject to this tax. It is also 
true that they are business cost items. 

The Congress has been reluctant in the past to impose excises on business cost 
items such as these which are passed along to the ultimate consumer and pyr: 
mided in the process. It has established even a stronger policy against imposing 
excises upon the tools of trade of a particular profession or occupation. There 
is no more justification for taxing materials used by the barber or beautician in 
performing his services than in taxing the leather used by the shoe repairman, 
the cleaning fluid used by cleaning shops, or the gold used by dentists in their 
profession. This tax has long been outmoded by the standards of taxation estab- 
lished by the Congress itself, and therefore should be repealed. 


CERTIFICATE OF PURCHASE FOR RESALE SHOULD BE ABOLISHED 


Under existing law, sales to beauty and barber shops for consumption therein 
are subject to tax, whereas sales to shops for resale are exempt from tax. To 
assist in collection on all taxable sales, the Bureau of Internal Revenue has im 
posed upon the seller, in the case of sales to shops for resale, the duty of obtaining 
from the purchaser a certificate of tax exemption known as a “certificate of pur- 
chase for resale.” The wholesaler must report all sales monthly (showing exempt 
sales), keep records of exempt sales and retain the certificates of exemption on 
file. This burden has cost the wholesale distributors of cosmetics hundreds ot 
thousands of dollars through the years. Since the proposed amendment would 
relieve the wholesaler of the duty to pay excise taxes on all sales of cosmetics to 
beauty and barber shops, we respectfully urge that the committee make clear in 
its report that the amendment is intended to eliminate the necessity of requiring 
the seller to obtain certificates of tax exemption from the purchaser where sales 
are made for resale. We believe if this is done the amendment as written will be 
adequate. 


COLLECTION PROCEDURES PLACE SHOPS AT COMPETITIVE DISADVANTAGE 


There are in round numbers 92,000 barber shops, 75,000 beauty shops, and 2,500 
combined beauty and barber shops in the United States, employing a total ot 
157,164 persons, according to the latest census figures. These are indeed small 
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enterprises. To the extent that they sell cosmetics at retail, they are in competi- 
tion with big business—drug stores, 10-cent stores, and department stores, many 
of them chain store combines. But the beauty and barber shops are the only 
retailers of cosmetics burdened by the Bureau of Internal Revenue with the cer- 
tificate of purchase for resale, bookkeeping, and reporting in connection with their 
purchases of cosmetics. It is significant that in spite of the fact that beauty and 
barber shops are natural retail outlets for cosmetics, census figures show that 
less than 5 percent of the shops sell cosmetics. It is reasonable to conclude that 
repeal of this discriminatory and burdensome collection procedure would result 
in increased taxable sales of cosmetics through beauty and barber shops. It 
would restore the shops to their rightful competitive position, give them an op- 
portunity to augment their incomes, and offset any revenue loss that might result 
from repeal of the tax in question. It is of great importance to the shops, there- 
fore, as well as the wholesalers, that the proposed amendment be approved and 
that the Congress in doing so make abundantly clear that the amendment is 
intended to eliminate.the necessity for continuing the use of the certificate of 
purchase for resale. 


Sare Deposir & Trust Co., oF BALTIMORE, 
Baltimore, Md., July 31, 1951. 
Hon. WALTER F.. GEORGE, 
Senate Building, Washington, D. C. 

Dear SENATOR GEORGE: The revenue bill of 1951 (H. R. 4473) now before the 
Senate Finance Committee, contains a provision, in section 201, which has given 
us concern because of its effect upon people of moderate means. Our business is 
largely devoted to the management of estates, trusts, and agencies. A majority 
of the beneficiaries of these accounts are of this group. We also represent 
various hospitals, churches, and like charitable institutions which are exempt 
from tax. 

This provision requires payors of interest and dividends to withhold 20 percent 
thereof, to be paid over to the Government and applied on account of the tax 
liability of the payees; but in most cases, the amounts withheld will exceed 
materially their tax liabilities because, for one important reason, no allowance 
is made for the exemptions to which they are entitled. For example, an indi- 
vidual who receives an income of $2,400 derived from such interest and dividends 
would be entitled to exemptions of $600 to $2,400, depending on age, marital 
status, or dependents, which would reduce materially or wipe out his tax liability. 
Yet $480 would be retained from his income until his return is filed in the suec- 
ceeding year, and until he files and is allowed a claim for refund by the Bureau 
of Internal Revenue. As a result, he would be deprived of $480 (or a portion 
thereof) without interest for a considerable period of time. This manifestly 
would produce a hardship. 

The same would be true of religious and charitable organizations. While it is 
trne they would be allowed to apply social security taxes against this retention, 
in most cases, this allowance would afford minor relief. On the other hand, these 
nstitutions would be required to forego a large part of the income on which they 
rely for the maintenance of their activities. 

The beneficiaries of the trusts and estates whom we represent are largely 
widows, dependent children, and others who cannot be gainfully employed and 
whose taxes would be less than the amounts retained. 

If this provision is enacted into law, millions of claims from people of modest 
means must be handled by the Bureau of Internal Revenue; so that the process 
of making refunds will inevitably be delayed. These people are, as a rule, not 
conversant with the machinery set up by law for securing refunds; they would 
be required to establish to the satisfaction of the Bureau the extent of their 
overpayments and the items from which the retentions were made: so that the 
Bureau could verify the claims. In.many cases they would be put to the expense 
of employing assistance. 

While the burden of securing these refunds will, of course, fall upon the people 
and institutions above-mentioned, it will, in addition fall upon the banks and 
the trust companies to whom these people will turn for assistance: and this will 
cur at a time when the staffs of these institutions are reduced by enlistments 
und the mounting needs of defense industry. Our institution is required to 
prepare some 5,000 Federal and State returns each year, which will be affected 
by this provision. The State authorities are concerned as to the manner in 





2342 REVENUE ACT OF 1951 


which State returns reflect the retentions ; and we understand that the Marylan 

authorities are considering the need for a detailed report to accompany the 

returns, to establish the correctness thereof, In our institution alone, the reten 
tions will affect hundreds of thousands of separate items of interest and dividends Th 
Questions will arise as to the treatment of special cases such as stock dividends Tam 
and the like which would have to be ironed out between the Treasury Depart Tl 
ment and the recipients. Man 
When we consider the hardships which will be imposed upon the people of tary 
modest means—and they are the most numerous taxpayers—and the burdens Pa 
which will be imposed alike upon the Bureau of Internal Revenue, the collectors mam 
banking institutions, and the State taxing authorities, it is our considered belie only 
that the injustices and the burdens on everyone concerned will outweight th: Th 
mischief at which the provision is aimed. The overwhelming majority of peopl of tl 
make honest returns ; and they and the churches and charities would be penalized and 
because of the evasions of a minority. ram 
We therefore respectfully ask your consideration for the elimination of thi rate 
provision, The people must of necessity face the prospect of increased taxes $138.€ 
and other privations resulting from our defense efforts; and they should not by thou 
asked to assume the additional burdens that this provision would impose. Pa 
Respectfully yours, or 0 
D. LuKe Hopkins Abor 
filler 
Of 


: hand 
INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA, and 


Washington, D. C.. August 1, 1951. ideal 
E : clusi 
Hon. WALTER F. Grorcre TY 
Chairman, Senate Finance Committee, ing | 
Senate Office Building, Washington 25, D.C. The 

Dear Sir: This is to urge your committee to reject the proposal set forth i! pere 
section 498 of H. R. 4473 providing for a 3-percent tax on the transportation of hanc 
oil by water in privately owned vessels. chin 
The Independent Petroleum Association of America opposes this proposal macl 
primarily because of its discriminatory effects in the following respects : cigal 
Tam 
distr 
Th 
€xcis 


the } 


(1) The proposal singles out the private transportation of oil and there 
fore is discriminatory with respect to other commodities, including com 
petitive fuels, privately transported. 

(2) The proposal applies only to transportation by water, from one point 
in the United States to another. It therefore is discriminatory against do 
mestic oil in favor of foreign oil. 


There are many other commodities, including competitive fuels, which are ¥ 
transported in large volume by water within the United States by owners of the . Vr 
commodities who are also the owners of the vessels used for such transportatio: for 1 
There has been no reason advanced which would justify the singling out of o im fi 
as section 493 proposes. The proposal is discriminatory against one Commodit frea 
and against one class of consumer. It is therefore inequitable and should not posa 
be enacted into law. poset 

There are large quantities of domestic petroleum regularly transported fro 
the Gulf coast area to the eastern Atlantic seaboard and also large quantities 
which are regularly transported by water over the inland rivers and waterways Th 
This domestic oil is in competition with imported oil. For example, that trans amo 
ported from the Gulf coast area to the eastern Atlantic seaboard is in direct was 
competition with large quantities of imports from the Caribbean area and thi facti 
Middle East. The proposed tax would add to the competitive disadvantage o! tions 
domestic petroleum in competition with such imported oil. Bea 

In addition to the two respects mentioned above in which this proposal is dis fers 
criminatory, the proposal also would involve burdensome administrative proc 
dures which would not appear to be justified in view of the rather limited revenw 
derived therefrom. 

We shall greatly appreciate your consideration of the association's positio 
in opposition to this proposed tax. 

Very truly yours, 
Russet B. Brown. 
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STATEMENT BY CIGAR MANUFACTURERS ASSOCIATION OF TAMPA, FLA. 


The Cigar Manufacturers Association of Tampa, Fla. (hereinafter called 
Tampa), is composed of 14 cigar manufacturers located in Tatrpa, Fla. 

The Tampa association approves the statement filed this date by the Cigar 
Manufacturers Association of America and this statement is filed as supplemen- 
tary thereto due to the peculiar position of the Tampa manufacturers, 

Tampa in 1950, manufactured 231,000,000 cigars out of the total of 5,537,000,000 
manufactured in the United States and its possessions. Tampa manufactured 
only 4.17 percent of the total manufactured. 

The 14 Tampa association factories paid a total of $3,144,548 excise taxes out 
of the total of $42,801,301 paid by all cigar manufacturers in the United States 
and its possessions. Tampa paid 7.33 percent of the total paid. In other words 
rampa members, on the cigars manufactured by them, paid excise taxes at the 
rate of almost twice that paid by the other manufacturers. Tampa’s average was 
$13.60 per thousand and the average of the other manufacturers Was $7.47 per 
thousand. 

Tampa members manufacture cigars out of all clear Havana, imported tobacco, 
or out of all clear Havana filler wrapped with shade grown domestic tobacco. 
About 75 to 80 percent of all clear Havana and the remainder are clear Havana 
filler and shade wrapped. 

Of the total cigars manufactured annually, approximately 100,000,000 are all 
hand-made, 120,000,000 are all machine-made and 12,000,000 are bunched by hand 
and rolled by machine. They are manufactured and sold in classes B to G in- 
clusive of present statutory classifications. 

There are only 41,000 production workers employed in the cigar-manufactur- 
ing business in the United States (Bureau of Labor Statistics for October 1950). 
The 14 Tampa factories employ about 4,200 of this total or approximately 10 
percent of the total. Tampa employs 3,000 hand workers to make 100,000,000 all 
hand-work cigars and only 350 machine operators to make 120,000,000 all ma- 
chine-made cigars and 130 bunch breakers to make 12,000,000 cigars rolled by 
machine and only 30 machine operators to roll the same. In other words, 1 
cigar-machine operator on the average, makes as many cigars as 10 hand workers. 
Tampa is the only remaining area where cigars are nrade by hand for national 
distribution. 

The Tampa association members oppose the recommended inereases in cigar 
excise taxes and the reclassification from 7 to 10 classifications as proposed by 
the Secretary of the Treasury for the following reasons: 


I 


The Secretary of the Treasury's proposal to change the classification of cigars 
for revenue purposes and increase the present excise thereon is a change only 
in form and somewhat in amount from the proposal of the Secretary of the 
Treasury made to the Ways and Means Committee of the House. In that pro- 
posal instead of changing from 7 to 10 classifications as now proposed, it pro- 
posed 11 classifications. 


II 


The Treasury estimates its present proposal based on 1950 production would 
amount to $25,000,000. The total excise tax paid by cigar manufacturers in 1950 
was $42,801,501. The Treasury is asking for an increase from the cigar manu- 
facturers of approximately 60 percent, which, of course, is entirely dispropor- 
tionate to the tax increase being made generally. 

Based on the Tampa production in 1950, and taking into consideration trans- 
fers from present tax classifications to higher classification under the proposal, 
the proposed increases amount to approximately $2,350,000. Tampa, on the pres- 
ent rates of its 1950 production, paid $3,144,348 in excise taxes. So the increase 
to Tampa would amount to over 70 percent. 

In June 1950, due to the economic condition of the cigar industry, the Ways 
and Means Committee recommended a reduction in cigar excise taxes and it was 
only due to the defense emergency that the same was not carried forward to 
egislation at that time. Conditions in the cigar industry have not improved since 
that time. This condition was fully gone into by the Ways and Means Committee 
of the House at its hearings held in March and April this year, and it did not 
nclude any increase on the Treasury's recommendation made at that time but 
rejected the same. 
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During World War II a wartime emergency tax increase on cigars was put 
into effect and is still effective. As a matter of fact, economic conditions in the 
cigar industry are in no better position than they were in June 1950 and Tampa 
manufacturers are not in a position to pay any additional excise taxes and the 
consuming public is not in a frame of mind to accept any increase in cigar prices 
so as to absorb additional taxes. 


III 


The Tampa manufacturers are not in a position to absorb any additional taxes. 
For the year 1949 (the latest available composite figures), the 14 association 
members did a gross business of $22,227,442. Their net profit thereon was only 
$646,169.50 before provision for income taxes or only 2.90 percent. General and 
administrative expense was only 4.54 percent, selling only 6.12 percent and the 
remainder, 86.44 percent, was actual cost of manufacturing. Their investment 
employed in manufacturing only, exclusive of borrowed capital, was $12,254,000 
(These figures are from a composite statement compiled by a CPA from CPA 
audits of the individual companies.) In other words, after provision for income 
taxes the Tampa manufacturers made not in excess of $2 per thousand on the 
cigars manufactured. The figures for 1948 showed only a profit, before provi- 
sion for income taxes, of 1.62 percent on a gross business of $21,352,802.57. The 
improvement was due to more cigar machines being put into operation. 

Due to increased cost of tobacco, materials, and supplies and wage increases, 
the position now is no better than it was in 1949. In fact, the manufacturers, 
due to consumer resistance, were unable to increase prices on mnay sizes and in 
order to stay in the market on those sizes have been compelled to further 
mechanize. 

In 1950 on a demand for wage increases from the union, the matter was sub- 
mitted to Alfred A. Colby, arbitrator, of Washington, D. C., and in his findings 
and decision dated March 14, 1950, he stated: 

“This arbitration could well determine whether the Tampa cigar-manufacturing 
industry will survive or perish and since such a heavy responsibility falls into 
the hands of this arbitrator, the decision is the result of a practical and realistic 
approach. 

“It is undisputed that a surplusage of labor exists in the Tampa cigar-manu 
facturing industry and that the industry is at this time hard-pressed with a 
steadily declining market for its products and with formidable competition of 
machine-made production at appreciably lower manufacturing costs. 

“I doubt if it (union) was aware, before the calculable costs were analyZed, 
that almost $1,500,000 would be added to the labor costs of the manufacturers 
and that in a very short time the industry’s entire capital would be wiped out and 
that the workers would be left without means of livelihood, particularly since 
practically all of them are unfitted for any other occupation, and this for 
so Many reasons unnecessary to relate.” 

The arbitrator granted only a few cents increase in some classifications. In 
the summer of 1950 the union, all production employees in all factories being 
members of the C. M. I. U. of A., demanded further wage increase and the parties, 
effective October 12, 1950, agreed on increases amounting to approximately 10 
percent. 

Cuban tobacco is not subject, of course, to American price controls. However, 
the Cuban Government does control production and also supports the price of 
tobacco. Tampa paid for 1950 approximately 8 percent higher than the 1949 
market price. The 1951 crop now on the market is running about the same or a 
little higher over-all than the 1950 price. 

Tampa manufacturers, in October 1950, due to increased cost of tobacco, all 
materials going into cigars, and wage increases granted, in an attempt to reim 
burse themselves, raised the price of about half of their cigar classifica 
tions. The increases did not meet all increased costs. They were unable to 
raise prices in other classifications due to consumer resistance. Cigars need 
no price ceilings as consumer resistance has already taken care of this. Due 
to the manner in which Tampa factories, from time immemorial, have sold their 
cigars to distributors, any increase in excise taxes carries an additional profit 
on such increase on the distributors as well as the dealers’ profit margin. Cigars 
have always been sold at a list price which is based on the retail selling price 
and which price list includes the excise tax and the dealers’ profit margin, which 
is 25 percent of his selling price, or 3314 percent of the cost price and includes 
the distributor's discount of 12 percent and 2 percent and includes the salesman’s 
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commission of 5 percent of list less the discounts. Therefore for the manu- 
facturer to recover any increase in excise tax the list price will have to have 
added, in addition to the increase in excise taxes, an amount sufficient to take 
eare of the increased dealers’ mark-up, the discounts and salesman’s commission. 
In actual practice it figures out that for each $1 of additional excise tax per 
thousand cigars that the retail selling price is increased $1.75 per thousand 
cigars. For example, if $10 additional excise is added to a class of cigars per 
thousand, it will be necessary for the list price to be increased to $17.50. So 
the selling price would have to be increased 2 cents per cigar. We call this to 
your attention to emphasize the fact that any increase in excise carries additional 
costs to the consumer and will be an additional factor in building up consumer 
resistance. 

Due solely to the economic factor sinvolved and their economic position, the 
Tampa manufacturers, as much as they dislike to do so, are compelled to oppose 
any increase in excise taxes because they are unable to absorb the same and the 
consuming public will not pay the same even if the Economic Stabilization 
Agency grants a price increase. A heavy loss in production would result and a 
corresponding heavy loss in employment, particularly among the hand-made 
workers. Those employees, due to age and lack of other training would become 
subjects of Government relief. There would also be less revenue collected by the 
Government due to loss of production. 


IV 


The classification proposed by the Secretary of the Treasury is unrealistic. Its 
application would violate historically established business practices and prin- 
ciples in the industry. The application of such classification would cause some 
classes of cigars, due to the increased excise, to automatically go into a higher 
classification, thus causing such cigars to carry two increases. 

The following is a table showing the present tax and the Treasury-proposed 
tax on present retail prices: 


Increase in 


rate 


Retail price (cents ax | Proposed tax 
Not over 244 $2. 50 
Over 24% to 4 3. 00 
Over 4 to 6 00 
Over 6 tos 00 
Over 8 to 10 00 
Over 10 to 12 00 
Over 12 to 14 00 
Over 14 to 15 00 
Over 15 to 16 00 
Over 16 to 18... ‘ 15. 00 
Over 18 to 20 5.00 
5 ae 20. 00 


As shown by the above table, cigars now retailing at over 8 cents and up to 
15 cents carry one classification and pay one rate. The Treasury has broken 
this down into four classifications, paying four different rates, and increasing 
the rates from $2 to $11 per thousand. Under present rates, cigars retailing at 
over 15 cents up to 20 cents pay $15, and the Treasury’s proposal breaks this 
into three classifications paying from $21 to $27 and making increases from $6 
to $12. To show how unrealistic it is, for example, the increase on a cigar now 
selling at over 14 cents and up to 15 cents is $11, while one selling at over 15 
cents to 16 cents is $6, while cigars retailing at over 12 cents up to 14 cents are 
increased $8. We have explained above how Tampa sells its cigars, namely, 
the list price is the retail price of cigars and it is on this price that the brokers, 
dealers, and salesmen’s commissions are based. Therefore, in order for the 
manufacturer to recover any increase in excise tax he has to increase an addi- 
tional amount to take care of these profits. In other words, every dollar in 
increased tax figures out $1.75 in the list price of cigars. Therefore, under the 
Treasury’s proposal, for example, for cigars now retailing at 15 cents, therefore 
if the proposed increase of $11 is granted the price of the cigar would have 
to be increased $20 per thousand or 2 cents per cigar, then this present 15-cent 
cigar would have to be priced at 17 cents and it would put this cigar then in 
the Treasury’s bracket of cigars selling at over 16 cents and up to 18 cents, where 
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there would be an additional increase in revenue of $3 over the $11. The same 
applies to the Treasury’s proposal in other brackets, particularly in cigars now 
selling at over 12 cents and up to 14 cents and cigars now selling at over 16 
cents and up to 18 cents and cigars now selling at over 18 cents and up to 20 
cents. So it can readily_be seen what such a result would be with the consumers. 

There is nothing which indicates that the Treasury’s proposal will bring in 
any additional revenue to the Government. The history of the cigar business 
for the last 2 or 3 years all indicates that if the proposal is put into effect revenue 
from cigars will decrease, will cause hardship to manufacturers and to their 
employees. 

Administratively such classifications would cause great hardship and addi- 
tional expense to the Government and the manufacturers. Our factories pack 
some Classes of cigars in boxes of both 25 and 50 per box. Each pack for each 
classification requires a different stamp. Some of our factories would have to 
carry and affix as many as 14 different stamps. 

We respectfully request that the proposal of the Secretary of the Treasury 
be denied both as to increases in excises and change in classification. 

Respectfully submitted. 

CIGAR MANUFACTURERS ASSOCIATION OF TAMPA, 
By Francis M. Sack, Secretary. 
Brown, Brown & CORCORAN, 
By Ray C. Brown, 
Attorneys for Cigar Manufacturers Association of Tampa. 


sRIEF OF R. J. Reynotps Toracco Co, 
ADJUSTMENT FOR CHANGES IN BORROWED CAPITAL DURING THE TAX YEAR 


Section 435 (a) (1) of the Internal Revenue Code provides that the excess- 
profits credit—based on income—of domestic corporations is increased by 12 
percent of the net capital addition for the taxable year and is decreased by 12 
percent of the net capital reduction for the year. The net capital addition 
and reduction are determined under section 435 (g). 

Under section 455 (g), in determining the net capital addition for the tax- 
able year, there is included 75 percent of the amount by which the taxpayer's 
average borrowed capital for the year exceeds its borrowed capital as of the 
beginning of its first taxable year. Similarly, in determining the net capital 
reduction for a taxable year, there is included 75 percent of the amount by 
which the borrowed capital at the beginning of the taxpayer's first taxable vear 
exceeds its average borrowed capital for the year. 

Borrowed capital of a corporation may vary greatly during the course of 
its taxable year. In the case of some corporations, borrowed capital is at its 
minimum at the beginning of the taxable year and in the case of others may 
be at its maximum. Section 4385 (2g), in requiring that determination of in- 
creases or decreases in borrowed capital occurring during a year be made by 
comparison of average borrowed capital for the year with borrowed capital at 
the beginning of the first taxable year, favors those corporations which had 
minimum borrowings at the beginning of their first taxable year and discrimi- 
nates against those corporations having maximum borrowings at the beginning 
of their first taxable vear. 

The business of R. J. Reynolds Tobacco Co., which is a corporation manufac- 
turing and selling tobacco products, necessitates that it purchase each year large 
quantities of leaf tobacco during the season when such tobacco is sold by the 
growers. This season generally starts in July and ends in the following 
January or February. Large sums of money are required for the purchasing 
of tobacco and as an aid in financing the acquisitions the company for many 
years has made borrowings on a short-term basis. The peak of these borrowings 
occurs at the end of the leaf-buying season and approaches its maximum on 
January 1, the first day of the company’s taxable year. Consequently, normally 
the company’s borrowed capital at the beginning of the year far exceeds its 
average borrowed capital for the year. Thus, on January 1, 1950, the com 
pany’s borrowed capital exceeded its average borrowed capital for that year by 
over $15,000,000. In 1949, the borrowed capital at the beginning of the year 
exceeded the average borrowed capital for the year by over $52,000,000. 

Because the average borrowed capital of the company for the year was some 
$15,000,000 less than its borrowed capital at the beginning of 1950, the com- 
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pany’s excess-profits credit for that year was decreased by approximately 
$1,350,000. 

The act in recognizing the necessity for adjustment of the excess-profits credit 
for increases or decreases in invested and borrowed capital occurring subsequent 
to the base-period years is unquestionably sound. However. the method of deter- 
mining such adjustment is inequitable and discriminatory. The earnings of a 
corporation for any particular year are not dependent on its capital and borrow- 
ings at the beginning of the year but on the use of capital and borrowings during 
the entire year. Thus, the only fair approach in determining increases or de- 
creases in capital and borrowings for the purposes of the excess-profits-tax law 
is by comparing the average capital and borrowings for the particular year with 
the average for the period as against which the comparison is being nade. With 
particular respect to borrowed capital, the test, therefore, should be a compari- 
son of the average borrowed capital for the tax year with the average borrowed 
capital of the last year in the base period. 


ADJUSTMENT FOR BASH PERIOD CAPITAL ADDITIONS 


With respect to the adjustment for base period capital additions provided for 
in section 435 (a) (1) (B), a Similar inequity exists in the method of comput- 
ing increases in borrowed capital and capital additions in the various years of 
the base period. While for base period purposes the comparisons for the respec- 
tive years are consistently made on the basis of capital as it existed at the be 
ginning of each year, such comparisons, limited as they are to a single day in a 
year, do hot measure the difference in true capital used for the various years. 

In October 1948 the company obtained $26,000,000 in new capital as the result 
of the issuance of preferred stock. This additional capital, since it was added 
in the last months of 1948 and not in 1949, is recognized for the Purposes of 
determining base-period capital additions only to the extent of 50 percent. If 
this financing had been postponed for only 3 months so that it occurred in the 
first part of 1949, it would have been recognized at 100 percent. As the financ- 
ing occurred late in 1948, it had little effect on the earnings for that year. 

Since, as previously stated. a corporation’s earnings are normally dependent 
on the use of capital funds throughout the entire year, in computing additions 
to capital during the base-period years, equity requires that the comparisons of 
1 year as against the other be on the basis of the average invested capital and 
borrowed capital for each year rather than such capital at the beginning of 
each year. 


CONCLUSION 


In order to eliminate such inequities and discriminations in computing the 
excess profits credit—based on income—it is respectfully submitted that sec tion 
135 should be amended as follows: 

1. As to base-period capital additions, the yearly base period capital should be 
determined by adding to the equity capital as it existed at the beginning of the 
year the average daily amount of hew capital (excluding earned surplus addi- 
tions) for the year and 75 percent of the average daily borrowings for the year, 
less reductions for inadmissible assets, loans to members of a controlled group 
and interest, all computed on an average basis. 

2. As to net capital additions for taxable years, these should be determined 
by adding to the equity capital as it existed at the beginning of the year the 
average daily amount of new capital (excluding earned surplus additions) for 
the year and 75 percent of the average daily borrowings for the year, with appro 
priate adjustment for inadmissible assets and loans to members of a controlled 
sroup, computed on an average basis. To the extent the capital thus deter 
mined exceeds or is less than capital similarly determined for the last year of 
the base period, 1949, the credit for the year should be increased or decreased, 
as the case may be, by 12 percent of the amount. 

Respectfully submitted. 

R. J. REYNoips Toracco Co.., 
By H. H. Ramo. Solic itor. 
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COM MITTEE ON TAXATION OF THE ASSOCIATION OF THE BAR 
OF THE CrTy OF NEW YORK, 
New York, August 3, 1951. 
Hon. WALTER F. GEORGE, 
Senate Office Building, Washington, D.C. 

Deak SENATOR: The committee ontaxation of the Association of the Bar of 
the City of New York desires to invite to the attention of each member of the 
Senate. Committee on Finance three points which our committee believes should 
have consideration at this time: 

(a) Proposals to stabilize restricted stock options. 
(b) Retroactive applications of section 211 of the Revenue Act of 1950 
relating to short sales. 
(c) Proposed withholding on the gross amount of royalties under section 
201 of the revenue bill of 1951 (H. R. 4473). 
A brief discussion of each of these points follows. 


A. PROPOSALS TO STABILIZE RESTRICTED STOCK OPTIONS 


Largely as a result of the efforts of your committee, Congress in the Revenue 
Act of 1950 gave statutory recognition to the fact that certain types of employes 
stock options, called restricted stock options, were not compensatory. 

The Salary Stabilization Board, however, has appointed a stock option panel 
to hold hearings and make recommendations as to whether employee stock 
options, including restricted stock options, are subject to stabilization under the 
Defense Production Act of 1950. The Board has cautioned employers against 
granting such options until the issue is determined, and there are indications 
that on the staff level the issue may have been resolved in favor of stabilization 
of all employee stock options. 

Under the circumstances our committee recommends the adoption of legisla 
tion, believed to be declaratory of the present law, to make it clear beyond 
dispute that restricted stock options conforming to section 130A are not com 
pensatory and, therefore, are not subject to stabilization. This legislation is 
considered necessary in order to prevent administrative bodies from frustrating 
the use of restricted stock options as noncompensatory incentive devices despite 
the will of Congress expressed in section 130A. 

We consider it clear as a matter of statutory construction that restricted stock 
options are not subject to stabilization. The exercise of taxpayers’ rights should 
not, however, unlawfully be obstructed and delayed by administrative agencies 
and their extrastatutory panels for lack of a clear legislative expression on the 
issue, 

Section 402 (b) (1) of the Defense: Production Act of 1950 authorizes the 
President to “issue regulations and orders stabilizing wages, salaries, and other 
compensation.” The question raised is whether stock options, more particularly 
stock options conforming to section 130A of the Internal Revenue Code, consti 
tute “other compensation” subject to stabilization. 

Section 702 (e) of the Defense Production Act, contains the following further 
statutory definition. 

“The words ‘wages, salaries, and other compensation’ shall include all forms 
of remuneration to employees by their employers for personal services, includ 
ing, but not limited to, vacation and holiday payments, night shift and other 
bonuses, incentive payments, year-end bonuses, employer contributions to 01 
payments of insurance or welfare benefits, employer contributions to a pension 
fund or annuity, payments in kind, and premium overtime payments.” 

The committee reports and hearings in connection with the Defense Production 
Act do not expressly consider whether restricted stock options are subject t 
stabilization as “other compensation.” The foregoing definition, however, was 
added to the act by Senate amendments to H. R. 9176 on August 21, 1950. On the 
following day your committee reported to the Senate the revenue bill of 1950 
H. R. 8920, first introducing the detailed provisions with respect to restricte: 
stock options. The two bills were considered concurrently by both Houses. It is 
clear as a matter of legislative history that the key to the application of the 
Defense Production Act to stock options is to be found in the Internal Revenue 
Code and particularly in section 130A thereof. 

The concept of “wages, salaries, and other compensation” dealt with in the 
Defense Production Act of 1950, is identical with that contained in the Interna 
Revenue Code. The general definition of “income” is contained in section 22(a 
of the Internal Revenue Code. It provides in part: 
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“‘Gross income’ includes gains, profits, and income derived from salaries, 
wages, or compensation for personal service * * *, of whatever kind, and in 
whatever form paid * * *,” 

It has been recognized that Congress thereby intended to include in income 
compensation in its most comprehensive sense, In Commissioner vy. Smith (32 
U. S. 177 (1945) ), the Supreme Court said: 

“Section 22(a) of the revenue act is broad enough to include in taxable in- 
come apy economic or financial benefit conferred on the employee as compensa- 
tion, Whatever the form or mode by which it is effected” (p. 181). 

There is nothing in the legislative history of the Defense Production Act to 
indicate that Congress could have intended a broader definition of “‘compen- 
sation” than that included in the Internal Revenue Code. The identity of basic 
concept in the two statutes and the interrelation of the statutes is also evidenced 
by the intended use of disallowances of income-tax deductions as sanctions for 
enforcement of wage stabilization (sec. 405 (b); S. Rept. No. 2250, Sist Cong., 
2d sess. 39 (1950)). Stabilization of restricted stock options is patently incon- 
sistent with this provision, for the employer receives no deduction for a 
restricted stock option. 

The significant characteristic common to each type of compensation itemized 
in the definition of wages, salaries, and other compensation contained in section 
702 (e) of the Defense Production Act is that it is by nature taxable as income 
(Cf. U. S. Treasury Reg. 116, sec. 405.101 (1949), defining wages for with- 
holding purposes.) Employer contributions to a pension fund is an apparent 
exception only because Congress there by statute expressly relieved from taxation 
payments which otherwise would be taxable to the employee. Under accepted 
rules of statutory construction, restricted stock options should be included in 
the term “wages, salaries, and other compensation,” subject to stabilization, only 
if by nature they are taxable as income. 

Under section 130A the granting of restricted stock options does not give 
rise to taxable income. More significant, however, is the fact that it is clear 
from the legislative, judicial, and administrative history of stock options that 
the enactment of section 130A did not change the preexisting law in this respect. 
It merely gave statutory definition to those stock options which never had been 
compensatory and never had been taxable as income. 

A bargain purchase does not in itself give rise to the receipt of taxable income. 
When granted by an employer to an employee the option may be of such nature 
as to be compensatory. But courts, before and since the Smith case, have recog- 
nized that incentive stock options are not compensatory and do not give rise 
to ordinary income. (For example, Delbert G. Geeseman, 38 B. 'T. A. 258 (1938), 
acq. 19389—1 C, B. 13; Norman G. Nicholson, 13 T. C. 690 (1949).) 

The Government conceded in its brief before the Supreme Court in the Smith 
case that an employee stock option would not give rise to compensation ‘where 
the sole purpose is to insure the employee's unflagging loyalty by giving him a 
stake in the employer's business” (p. 11). The Government also there stated 

“The governing Treasury regulations providing that where property is trans- 
ferred by an employer to an employee for an amount substantially less than 
its fair market value, the employee shall include the difference in his gross 
income to the extent that it is in the nature of compensation for services, express 
well settled principles, are of long standing, and must be deemed to have 
congressional approval” (p. 22). [Italies supplied.] 

The Treasury Department thought it found in the Smith opinion authority 
for the proposition that every employee stock option was compensatory, and 
amended its income tax regulations accordingly. Your committee corrected 
this impression, however, in its report accompanying the Revenue Act of 1950 
wherein it said: 

“Moreover, your committee believes these regulations g 
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Section 130A is therefore to be recognized as merely congressional definition 
of the existing line between compensatory and noncompensatory options. 
Because of the identity of concept in the stabilization and income-tax statutes, 
this statutory definition should be controlling for both purposes. Legislative 
clarification seems necessary, however, in order to prevent administrative inter- 
pretation from again blurring the lines so recently drawn. 

The intended operation of section 130A was described in your report as follows: 

“Under your committee's bill no tax will be imposed at the time of exercise 
of a ‘restricted stock option’ or at the time the option is granted and the gain 
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realized by the sale of the stock acquired through the exercise of the option 
will be taxed as a long-term capital gain. Such treatment is limited to the 
‘restricted stock option’ for the purpose of excluding cases where the option 
is not a true incentive device.” (S. Rept. No. 2375, 8ist Cong., 2d sess. 60 (1950) ) 

Section 130A(b), relating to so-called 85 percent options, specifies the very 
limited extent to which restricted stock options shall be “included as com 
pensation.” Section 402(d) (2) of the Defense Production Act expressly provides 
that no action shall be taken with respect to wages, salaries or other compensa 
tion which is inconsistent with any other law of the United States. The Salary 
Stabilization Board is thus devoid of statutory authority to adopt regulations 
subjecting restricted stock options generally to stabilization as “other compen 
sation,” but legislation is nevertheless necessary to remove the threat. 

In recommending such legislation our committee would like to point out 
that stabilization of restricted stock options is not only inconsistent with 
section 130A but is entirely unjustified by the purposes of the Defense Produc 
tion Act. Restricted stock options are not inflationary. The grant of such an 
option places no funds in the hands of the optionee. The exercise of the option 
requires substantial investment by the optionee, thereby shrinking the funds 
in the hands of consumers for inflationary spending. These funds will not be 
released for extended periods of time, probably far outlasting the temporary 
stabilization legislation. Stock acquired under options granted today cannot he 
sold prior to August 1953, without loss of the benefits of section 130A. The 
extended option periods of restricted stock options already granted suggest that 
exercise and sale will in practice be much longer deferred. (See Wall Street 
Journal, July 9, 1951.) 

If the Salary Stabilization Board, despite its lack of jurisdiction, were to 
attempt to stabilize restricted stock options, endless administrative confusion 
would result. If restricted stock options are held to result in compensation 
When granted, the problems of valuation at that date are well nigh insuperabl 
If the extent of compensation is not to be measured until the option is exercised 
it becomes impossible to regulate the present granting of the option. 

There is a clear need for clarifying legislation to avoid the return of confusion 
to the field of stock options and to forestall unwarranted administrative inter 
ference with the operation of section 130A as intended by Congress. To this 
end our committee recommends that section 180A(a)(1) be amended to read 
as follows: 

*(1) for the purposes of this title and of any other law of the United States 
no income or compensation for personal services shall result at the time of the 
grant of such option or the transfer of such share to the individual upon hts 
exercise of the option with respect to such share ;” 


kK. RETROACTIVE APPLICATIONS OF SECTION 211 OF THE REVENUE ACT OF 1950 RELATIN 
TO SHORT SALES 


Section 211 of the Revenue Act of 1950 enacted certain rules to be followed 
with respect to short sales. Although the legislation was expressly limited to 
transactions in taxable years beginning after the date of enactment, the Bureau 
of Internal Revenue is currently applying these rules to commodity futures 
transactions in earlier years. Our committee feels that this situation calls 
either for a new expression of intention by your committee or for correctiv: 
legislation. 


In mimeograph 6248, dated March 8, 1948, the Bureau of Internal Revenue 


notified its field officers that concurrent long and short positions in the sam: 
commodity in the same market for delivery in the same contract period ar 
considered closed when the offsetting trade is first made. Congress has now 


given legislative authority to the contention of taxpayers that mimeograph 624° 
does not properly reflect the law existing prior to the change made by the 


Revenue Act of 1950. 

Section 211 of the Revenue Act of 1950 gave prospective statutory force 
the rules which mimeograph 6243 had attempted to impose prior thereto. I 
procuring this legislation full recognition was given by the congressional com 
mittees to the fact that under then-existing law taxpayers were entitled to th 
tax advantages which section 211 would thereafter deny. 

The report of your committee said: 

“At the present time it is possible for an investor in stocks to realize a capita 
gain in less than 6 months and obtain long-term capital-gain tax treatment on 


by making a short sale, which will assure his gain on his original investment, 
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and then defer closing out the short sale until he has held his original stock 
investment for more than 6 months. A similar result may be obtained where 
the initial transaction is a short sale. 

“Much the same device may be used by a taxpayer to avoid tax on his profits 
from speculation in commodity futures. * * *” (S. Rept. No, 2575, 8lst Cong., 
2d sess. 44 (1950) ). 

Prior to the issuance of mimeograph 62438 the Bureau of Internal Revenue 
itself had long recognized that with respect to commodity transactions the law 
was contrary to the position therein taken. (E. g., unpublished Bureau rulings 
dated December 14, 1943, and March 10, 1947.) And in the case of security 
transactions, concurrent long and short positions prior to 1950 are still recog- 
nized for tax purposes. (G. C. M. 7451, LX-1 C. B. 81 (1930); Robert W. 
Bingham, 27 B. T. A. 186 (1932), Acq. XII—1 C, B. 2.) 

Mimeograph 6243 is thus contrary to law existing prior to enactment of the 
Revenue Act of 1950 as viewed in congressional committee reports, former 
sureau rulings, and court decisions, The Bureau of Internal Revenue is never- 
theless currently applying mimeograph 6248 to transactions in taxable years 
beginning prior to enactment of the Revenue Act of 1950, and even to taxable 
years prior to the issuance of the mimeograph. Taxpayers have contested this 
action in more than a dozen petitions now docketed with the Tax Court, the first 
of which, docket Nos. 31057 and 31058, are scheduled for hearing in October. 

The Bureau's attempt to apply the rules retroactively to transactions which 
occurred in taxable years beginning before September 23, 1950, under the guise 
of following an administrative ruling, would be in violation of the express pro- 
visions of section 211 (b) of the Revenue Act of 1950. Section 211 (a) adds to 
the code section 117 (1), which commences: “In the case of a short sale of 
property made by the taxpayer after the date of enactment of the Revenue Act 
of 1950:” Section 211 (b) provides “Errecrive Dare.—The amendment made 
by this section shall be applicable only with respect to taxable years beginning 
after the date of enactment of this act.” 

Congress Was well aware of the existence of mimeograph 6245, since both com 
mittee reports refer to it (S. Rept. 2375, Silst Cong., 2d sess. ST (1950) ; H. Rept. 
2319, Sist Cong., 2d sess. 96 (1950)). Section 211 (b) does not, however, con- 
tain any provision against the drawing of inferences from nonretroactivity such 
as that contained in the following section, section 212, relating to collapsible 
corporations, AS a matter of statutory construction, therefore, it should be 
inferred that transactions prior to the effective date of the short sales provision 
should be treated differently than those which followed it. 

As further evidence, your committee’s report on section 211 contains the 
following passage: 

“The amendments made by this section are applicable only with respect to 
taxable years beginning after the date of enactment of the bill. Even with 
respect to such taxable years, however, the amendments do not apply where 
the short sale was made on or before the date of enactment of the bill” (S. Rept. 
2375, Sist Cong., 2d sess. SS (1950). 

Your committee thus carefully excluded from the effect of the amendment short 
sales initiated before its effective date, even though substantially identical 
property was acquired after such effective date and before closing of the short 
position. Congress clearly cannot have contemplated a continuing application 
of mimeograph 6243 to transactions occurring before the effective date of the 
amendment, thus obliterating the distinction your committee took pains to 
point out. 

secause of the Bureau’s persistence in the continued application of mimeograph 
62453 despite the apparent contrary intent of Congress, it is recommended that 
your committee give new expression to this intent, by legislation or otherwise. 


C. PROPOSED WITHHOLDING ON THE GROSS AMOUNT OF ROYALTIES UNDER SECTION 201 
OF THE REVENUE BILL OF 1951 (H. R. 4473) 


Section 201 of the revenue bill of 1851 (H. R. 4473) provides for withholding at 
source of 20 percent of the gross amount of dividends, interest, and royalties 
paid. Section 1220 (a), to be added to the Internal Revenue Code, defines 
“royalties” to include royalties in respect of mines, oil and gas wells, and other 
natural deposits. The definition appears to include the landowner’s royalty, over- 
riding royalties, and oil and gas payments. 

Section 201 fails to give any recognition to the fact that such royalties, as 
contrasted with dividends and interest, are the fruits of a wasting asset. For 
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tax purposes, a portion of each payment constitutes a return of the capital in- 
vestment of the owner of the mineral deposit and to that extent does not consti- 
tute taxable income. This capital recovery is represented by the cost-depletion 
allowance or, where higher, by statutory percentage depletion. 

To require a withholding of 20 percent of the gross royalty paid without recog- 
nition of the depletion allowance will thus result in a substantial overwithholding 
of tax on the taxable income actually involved. Many royalties and oil payments 
have been purchased by investors after the approximate extent of the oil reserve 
and duration of the payments have been ascertained. In such cases the risk is 
small and the capital invested represents a large part of the total recovery to 
be received over the years. For example, if an investor purchased on a 6-percent 
discount basis a $500,000 oil payment expected to pay out ratably over 5 years, 
his purchase price would be $421,000. He would receive payments of $100,000 
each year, of which $15,800 would represent taxable income and $84,200 a return 
of capital. If 20 percent of the gross payment is withheld as tax, the withholding 
would absorb 100 percent of the income and 5 percent of the return of capital 
as well, 

This overwithholding in many cases will work a great hardship on the tax- 
payers involved even though tax refunds will ultimately be received. Royalties 
and oil payments in very substantial amounts have been assigned to institutional 
lenders as security for borrowing, and the reduction of 20 percent in the amounts 
immediately applied to the loans may result in defaults. 

To a lesser extent, the problem above referred to exists in the case of royalties 
on patents, copyrights, trade-marks, ete., which are included in the definition 
under proposed section 1220(b) of the Internal Revenue Code. In these cases, 
the capital investment is recoverable by way of depreciation rather than deple 
tion. As in the case of mineral royalties, however, the taxpayer will not be 
taxed on the entire royalty. 

Normally it is not possible for the withholding agent to ascertain the portion 
of the royalty which would be taxable to the recipient. Because of the adminis 
trative difficulty which this presents, our committee recommends against the 
extension of withholding at source to royalties. If such withholding is to be 
required, however, it recommends that legislation be adopted permitting tax 
payers to obtain a quick refund of amounts withheld on royalties. Such refunds 
would be based on the taxpayer’s estimate of the depletion or depreciation allow- 
ance to which he is entitled. 

Respectfully submitted. 

COMMITTEE ON TAXATION OF THE ASSOCIATION OF THE 
BAR OF THE City oF NEw YORK. 
By JOHN P. ONL, Chairman. 


NEw JERSEY GUERNSEY BREEDERS’ ASSOCIATION, INC., 
New Brunswick, N.J., July 31, 1951. 
Senator WALTER F. GEORGE, 
Chairman, Senate Finance Committee, 
Washington, D. C. 


DEAR SENATOR GEORGE: I am president of the New Jersey Guernsey Breeders’ 
Association that comprises the great majority of all the pure-bred Guernsey 
breeders and milk producers in the State of New Jersey. 

We have been discussing the various interpretations that the Internal Revenue 
Department seems to have placed in the past on the revenue acts as passed by 
Congress. It is our understanding that the Senate Finance Committee, of 
which you are chairman, is now considering the new Revenue Act of 1951, and 
we would like to direct ourselves to one provision of the bill (H.R. 4473) as 
it was passed by the House. 

This provision is of vital interest to our members, as well as to the countless 
taxpayers throughout the country who have herds of animals used for draft, 
breeding, or dairy purposes. It is our understanding that section 306 of the 
bill reads as follows: 

“Effective with respect to taxable years beginning after December 31, 1950, 
section 117 (j) (1) is hereby amended by adding at the end thereof the follow 
ing new sentence: ‘Such term also includes livestock held by the taxpayer for 
draft, breeding, or dairy purposes for 12 months or more.’ 

It would seem to us that the intention of the provision was to make sure that 
the taxpayer shall receive a capital gains treatment when he sells draft, breed 


ing, 
the 
mon 
Ye 
taxa 
an i 
decis 
past 
such 
was 
tion 
out 
reas 
repo 
hope 
Tre: 
the . 
Si 
fort! 
still 
O} 
sect 
and 


defe 
add 
or 0 
repo 
lst 5 

aa 
he g 
sale 
ACCC 
tern 

T 
own 
to 1 
ing 
sell 
rest 
it se 
pave 

7. 
abo 
Yet, 
teabx] 


per 
con 
to s 
tee. 
bef« 





REVENUE ACT OF 1951 2353 


ing, or dairy livestock, with the requirement that to secure such treatment 
the livestock must have been “held by the taxpayer” for such purposes for 12 
months or more. 

You and your committee must be familiar with the past confusion of the 
taxability of sales of draft, breed, and dairy animals. Despite the fact that 
an interpretation of the language of the past law and the fact that judicial 
decisions have been to the contrary, the Commission of Internal Revenue for the 
past few years has changed their decision and are now holding that sales of 
such animals result in ordinary income. Last year your honorable committee 
was most cognizant, we believe, of this situation when it considered the inser- 
tion of a provision on this subject in the Revenue Act of 1950 which spelled 
out just what you meant by the language it contained. However, for certain 
reasons this was not done and I call your attention to the conference committee 
report (H. Rept. No. 3214, Slst Cong., 2d sess., p. 28) which said: “It is the 
hope of the conferees that, pending such study and further legislation, the 
Treasury Department will follow the decision of the Eighth Circuit Court in 
the Albright Case (173 F. 2d 339).” 

Since then, the Treasury Department has come out with a new position set 
forth in mimeograph 6660 (June 27, 1951), but in this ruling the Commissioner 
still has not gone as far as some of the court decisions. 

Obviously, and especially in view of what happened last year, the intent behind 
section 306 of the pending revenue bill is to afford taxpayers certain benefits 
and to make sure that they receive them, notwithstanding what the position 
of the Commissioner may be. 

However, we would like to point out to you that the language in the bill lacks 
clarity and could very well result in considerable litigation which would be 
costly to taxpayers, as well as the Government, and which might very well 
defeat the intent of this new legislative provision. While the language to be 
added to section 117 (j) refers to livestock “held by the taxpayer’ for 12 months 
or more, there is no way of determining when such holding period begins. The 
report of the House Committee accompanying this bill (H. Rept. No. 586, 82d Cong., 
ist sess.) sheds no light on this atall. It states: 

“Your committee believes that the term ‘livestock’ in this new sentence should 
be given a broad, rather than a narrow, interpretation; and that the gains from 
sales of live stock should be computed in accordance with the method of livestock 
accounting used by the taxpayer and presently recognized by the Bureau of In- 
ternal Revenue.” 

To give you a specific example, let us refer to a bull which is owned by the 
owner of a dairy herd. The bull cannot be used for breeding until it is from 10 
to 12 months old. When does a taxpayer begin to hold such an animal for breed- 
ing purposes? If the bull was born on taxpuyer’s farm and the taxpayer did not 
sell it to the butcher after a few weeks, but held it in the herd, incurring the 
resulting expense awaiting the time when the animal can be used for breeding, 
it seems to us quite clear that once the bull has passed 1 month of age, the tax- 
payer begins holding it for breeding purposes. 

The same is true with regard to a heifer calf. It would not be bred until 
about 18 months of age and would first drop a calf about 9 months thereafter. 
Yet, once a month or so has gone by after the birth of this heifer calf, with the 
taxpayer not selling it but holding it in the herd, with the attendant. expenses, 
taxpayer is holding such animal for dairy or breeding purposes. 

In order to avoid confusion and considerable and costly litigation in the future, 
and in keeping with the apparent intent behind this provision, it is requested 
that your honorable committee modify this language so as to make it crystal 
clear when the holding period begins. 

Knowing how busy your committee is, with numerous witnesses requesting 
permission to appear before it, we are attempting to cooperate with you and are 
confining our request to the form of this letter. We trust you will be good enough 
to see to it that it receives the attention of yourself and your honorable commit- 
tee. If you or your committee so desire, we would be glad to personally appear 
before it to discuss this particular subject at greater length. 

Thanking you for your consideration. 

Respectfully, 
ATHERTON W. Hosier. 
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AMERICAN MEDICAL ASSOCIATION, 
Chicago 10, July 31, 1951. 
Hon. WALTER F.. GEORGE, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 


DeEAR SENATOR GEORGE: In compliance with the promise contained in my tele- 
gram to you yesterday, I am enclosing copies of resolutions considered by our 
house of delegates at its Atlantic City meeting in June of this year, and the action 
taken on them, relating to retirement benefits for professional persons who are 
self-employed. I shall appreciate it if this material be incorporated in the hear- 
ings on the Ives amendment to H. R. 4473. 

I am also enclosing a copy of a statement prepared by the director of our 
bureau of medical economic research, Frank G. Dickinson, Ph. D., entitled “In- 
come Tax Discrimination Against the Professions.” I think this statement will 
clearly indicate the interest of medicine in the Ives amendment and I hope that 
the statement can be included in the record of the hearings now under way. 

Sincerely yours, 
Ernest B. HowArp. 


RESOLUTIONS ON RETIREMENT BENEFITS FOR PROFESSIONAL PERSONS 


Dr. W. P. Anderton, New York, presented the following resolutions, which 
were referred to the reference committee on legislation and public relations: 

“Whereas the present high levels of Federal taxation on earned income make 
it virtually impossible for professional persons and other recipients of earned 
income to provide from this income for retirement: and 

“Whereas the problem of providing retirement benefits has to a great extent 
been solved for corporate employees by section 165 of the United States Interna! 
Revenue Code; and 

“Whereas the need for such retirement benefits is equally great in the case of 
professional persons and other persons having earned income but not covered 
by a pension plan; and 

“Whereas the American Bar Association has made a special study and has 
prepared legislation to be submitted to Congress aimed at making available 
retirement benefits for those persons having earned income but not covered by 
a pension plan; therefore be it 

“Resolved, That the House of Delegates of the American Medical Associatio: 
urge the board of trustees to support and seek to participate in all measures 
that may facilitate the enactment of such legislation into law; and be it furthe: 

Resolved, That this House of Delegates approve in principle United States 
House of Representatives bill No. 3456, introduced by Mr. Frederic R. Coudert, 
Jr., Seventeenth District, New York.” 


REPORT OF REFERENCE COMMITTEE ON LEGISLATION AND PuBLIC RELATIONS 


Dr. L. G. Christian, chairman, submitted the following report which was duly 
adopted : 

“Your reference committee has given careful consideration to the three resolu- 
tions referred to it relating to pension plans for physicians, introduced by Dr. 
Huron, of Michigan; Dr. Anderton, of New York; and Dr. Stovall, of Wisconsin 
Since all of these resolutions deal with the same subject matter, they were con- 
sidered jointly. 

“The objective sought is to establish a procedure whereby physicians and 
members of other professional groups may during their most productive years 
provide for their old age and less productive years by the purchase of retire 
ment benefits with tax-deferred income, the benefits being taxable when received 
Such a procedure is presently available for the benefit of employees and officers 
of corporations but not to taxpayers who are self-employed. 

“The board of trustees in February 1948 gave consideration to a somewhat 
similar proposal and approved it in principle. At a subsequent meeting of tl 
house of delegates, also in 1948, the action of the board was expressly com 
mended by the House. Since that time the directors of the Bureau of Medica! 
Economic Research and of the Bureau of Legal Medicine and Legislation have 
had a number of conferences with representatives of the American Bar Associa 
tion and of the Association of the Bar of New York City in an effort to develop 
appropriate legislation for presentation to Congress. Your reference committee 
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has been informed that the draft of legislation being prepared by a special 
committee of the American Bar Association is approaching final form which 
will be introduced in the Congress in the near future. 

“There have been introduced in the Congress from time to time a number of 
bills dealing with this subject. There are now pending the bill referred to in 
the New York resolution, H. R. 3456, and another introduced within the last 
several days. Your reference committee does not believe it timely for the House 
to express its support of any particular bill. It does recommend that the House 
reemmphasize its 1948 endorsement of the principle embodied in this proposal, 
with a reasonable ceiling on the amount of the retirement benefit and that the 
board of trustees be requested to continue its efforts in support of this principle, 
giving special consideration to any legislation formulated by the American Bar 
Association.” 


{Reprinted from the Journal of the American Medical Association, April 29, 1950, vol. 142, 
pp. 1357-1360] 


SULLETIN 74—INCOME-TAX DISCRIMINATION AGAINST THE PROFESSIONS‘ 
(By Frank G. Dickinson, Ph. D., director, Bureau of Medical Economic Research, 
American Medical Association) 


Under section 165 (a) and related sections of the 1942 Federal Internal Reve- 
nue Code, funds used by companies for the purpose of providing employees with 
pensions or shares in profit-sharing trusts are deductible from gross receipts as 
business expenses and thus are not a taxable part of the employer's or company’s 
income, if the particular plan is approved by the Bureau. These funds do not 
become a taxable part of the recipient's income until they are actually received, 
either when the recipient retires or when he cashes in on his profit-sharing 
account—at which time he will presumably be in a lower-income bracket. Since 
the provisions of section 165 (a) and related sections are restricted to employees. 


professional men who can qualify as employees—for example, company lawyers 


and company physicians—can receive the benefits of these pensions and profit- 
sharing trusts, while those who conduct their professions as single proprietor- 
ships or partnerships may not qualify for these benefits. 
crimination, which is particularly burdensome to professional men who practice 
as individual proprietors and partners, is the subject of the following discussion. 


The income-tax dis- 


THE PROBLEM ITS ORIGIN 


Until 1935 the problem of financing the retired years of life has been left largely 
to private initiative, although a few States had enacted pension laws prior to 
that date. The Social Security Act of 1935 embodied a new doctrine of indi 
vidual irresponsibility, or social responsibility; society through Government 
would provide minimum benefits for the aged. The Social Security Act, however, 
because of its limitations and exclusions, introduced certain glaring inequities 

The old-age and survivors’ insurance sections of this act provide for employee 
pensions financed by equal taxes paid by employer and employee on the portions 
of annual salaries not in excess of $3,000. Employers pay their share out of 
gross receipts. Their payments, as costs of doing business, are income tax free 
Employees, on the other hand, cannot deduct their contributions for income-tax 
purposes, but the pensions, when received, are not subject to Federal income 
taxes. The effect of the act was to provide proportionally greater benefits for 
those with incomes below $3,000 than for those with incomes above $3,000. Before 
the new social theory could become properly integrated with our way of life, an 
inequity such as this had to be eliminated. 

Section 165 (a) and related sections of the 1942 Federal Internal Revenue Code 
provide for additional pensions or shares in profit-sharing trusts on the basis of 
total income, not just that portion under $3,000. Although these additional pen 
sions and profit-sharing plans largely benefit those with incomes of less that 
83.000, I firmly believe that section 165 (a) and related sections were primaril) 
designed to round out the program first introduced in an incomplete form in the 

This discussion is based on a paper read at a symposium on medico-legal problem 
fall of 1948. The symposium was jointly sponsored by the Chicago Bar Asso 
Chicago Medical Society, and the Institute of Medicine of Chicago 
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depression-born Social Security Act in that they provide more equitable treatment 
for those with incomes above $3,000 in an era of steeply progressive income-tax 
rates. Since the code’s provisions, however, are restricted to employees including 
executives of corporations, those who conduct their businesses or professions as 
single proprietorships or partnerships are excluded. Thus all single proprietors 
or partners—farmers, shopkeepers, professional men—suffer this income-tax 
discrimination. 

The very nature of professional work and training makes this discrimination 
a particular hardship for professional men. The total lifetime income taxes paid 
by a professional man on a lifetime income may greatly exceed those paid by a 
nonprofessional person on the same lifetime income, because the former has a 
long training period and his high earnings are bunched into a relatively small 
number of peak earning years. Those professional men who can qualify as em- 
ployees under section 165 (a) of the Federal Internal Revenue Code—for exam- 
ple, company physicians or company lawyers—receive more reasonable treatment. 
Their employers can set aside funds for pensions which, as already noted, are 
deductible from company income as business expenses and therefore are not a 
taxable part of employer or company income. Section 165 (a) and related sec- 
tions also provide that these funds are not subject to individual income taxes as 
a part of the recipient’s income until he actually receives them, either on retire- 
ment or when he cashes in on his profit-sharing account. Thus the real benefit 
to the salaried professional man is derived from the postponement of the payment 
of taxes on his income until a time when his income, and therefore his tax rate, 
is expected to be lower. The realization of this benefit, of course, hinges on the 
income-tax laws at the time the cash is received as well as on the individual's 
income at that time. 


THE CASE FOR PHYSICIANS 


Since my work is most closely associated with the medical profession, I shall 

discuss their particular situation. Important in evaluating income-tax policies 
affecting the physician is a knowledge of the unusual pattern of his economic life. 
First, consider the cost of becoming a physician. ‘The prospective physician 
typically spends at least 3 years in premedical training and 4 years in a medical 
college—a total of 7 years. Almost all graduating doctors of medicine today 
spend a year in internship. During this year the physician receives board and 
room and sometimes a nominal salary. The year of internship, or eighth year of 
training, is thus one of zero income but no cost. The previous 7 years were years 
of cost and years of zero income. The physician who wishes to specialize, in 
addition to his year of internship, must serve one or more years—depending, in 
part, on the field he has chos as a resident in an approved hospital. As a 
resident he will receive board and room and a nominal salary. At about age 28, 
then, our typical physician may begin to earn an income. 

During the 7 years before graduation from medical school our physician spent 
about $3,500 for tuition, books and the like—exclusive of board, room and cloth- 
ing. During his 2 years of internship and residency he was presumably self- 
sustaining on his small salary. But the money he might reasonably have earned 
throughout the entire 9 years of training, in addition to the value of the perqui- 
sites and small salary of his internship and residency, must be added to the 
$3,500 expenses incurred in school. This income would have been roughly $26,500 
for the 9 years. Thus his out-of-pocket expense plus his lost income is approxi- 
mately $30,000. When interest is accumulated on this amount the 9-year training 
period has cost the young man entering the practice of medicine at age 28 roughly 
$35,000... He must amortize that investment—pay it off in annual installments— 
before it can be truly said that he is even with another man of the same age who 
started to earn after leaving high school at age 18. 

An endowment policy for $35,000 in force from age 28 to age 65—the traditional 
age of retirement—-and payable in full at age 65 or death, whichever is earlier, 
would require a premium of about $800 per year.’ An additional $1,400 per year, 
the 4-percent interest on a $35,000 capital investment, must also be recovered 
Thus a physician must earn $2,200 per year after paying the expenses of operat 


2 This sum excludes, of course, the costs to the medical school (over and above tuition 
for the 4 years of training, about $10,000. 
The self-employed physician does not face automatic retirement at age of 65 as do man) 
mpany physicians and therefore may provide for his old age by continuing to work 
But if he does continue to practice he is, of course, denied the leisure of the retired con 
pany physician, who can live on a pension prepaid during his working years. 
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ing his office and after paying taxes on his income just to amortize the cost of 
his training. The operating expenses (office rent, personnel, supplies) of a 
physician in private practice generaly run about two-fifths of his gross income. 
His income taxes, depending on his income bracket, may be any one of numerous 
possible amounts. Nevertheless, considering expenses and taxes, it is reasonable 
to estimate $5,000 per year as the minimum allowance in terms of gross income 
necessary to amortize a capital cost of $35,000. Hence the first $5,000 of gross 
income for the physician should be excluded in making comparisons with the 
earnings of a person whose earning period started at age 18. 

The original investment cost, depending on the length of the training period, 
is not equally great for all professions. For example, the time spent in training 
by the certified public accountant is appreciably shorter than that of the 
physician. Four years of college and some additional work are generally neces- 
sary for certification. The accountant’s working life expectancy, or the probable 
number of years between the beginning and end of his career, is greater than 
that of the physician. His lifetime earnings will accordingly be spread over a 
longer period of time and the degree of income tax discrimination against him 
less than the discrimination against the physician. The smaller amount of 
capital investment in accountancy training also imposes a smaller burden of 
annual amortization. 


PHYSICIANS’ INCOMES 


How much does the typical physician earn? Available data indicate that at 
the outbreak of World War II the average annual income (after expenses) of 
physicians in active private practice was between $5,000 and $5,200. During the 
war the picture was greatly disturbed by the induction of 40 percent of the 
physicians into the Armed Forces. Sixty percent of the physicians, then, were 
left to care for the 90 percent of the population that remained at home. Studies 
of the Bureau of Medical Economic Research of the American Medical Associa- 
tion indicate that during the war period patient visits per physician increased 
three-fourths. Consequently the income of the civilian physicians rose sharply 
during the war, but not as fast as the national income. It is likely that the 
average net income in 1947 was about double the prewar level. More definitive 
statements can be made when the United States Department of Commerce returns 
to its prewar practice of conducting surveys of physicians’ incomes.‘ 

We do know, however, that the percentage of personal consumer expenditures 
made for the services of physicians is lower now than it was before World War II. 
National income and total personal consumer expenditures for all goods and 
services, when adjusted for the increase in population, have increased more 
rapidly than the income of the typical physician in the United States. (The 
number of physicians has increased 14 percent since 1940, whereas the United 
States population increased only 12 percent in the 8 years since 1940.) Moreover 
the amount spent for physicians’ services as a percentage of the amount spent 
for all medical care items has been declining. 

An examination of the Consumers’ Price Index, developed by the United States 
Bureau of Labor Statistics, reveals that physicians’ fees have not risen as 
rapidly as the entire index since the base period 1935-39. In 1947 the Con- 
sumers’ Price Index stood at 159, as compared with 130 for the physicians’ 
services part of the index. Thus, from the standpoint of prices or fees the 
physician has not enjoyed the general prosperity of the country. The physician 
has benefited from this prosperity in the fact that the percentage of uncollected 
fees has sharply decreased. 

Of the roughly 200,000 physicians in the United States, about three-fourths, or 
150,000, are in active private practice; the remaining 50,000 are retired or in 
full-time hospital service as interns, residents, or hospital superintendents or 
employed by Government agencies or business firms. Roughly 4,000 physicians 
are now (November 1948) employed by business firms, and roughly 19,000 are 
Government employees, many of whom share in retirement programs. Of the 
150,000 physicians in active private practice more than 90 percent are individual! 
proprietors. Approximately 2 percent are in group practice usually conducted as 
a partnership. Possibly 5 percent are in small partnerships, which we do not 
classify as group practice. Relatively few physicians in private practice are 


full-time salaried employees of nonprofit corporations. Some may derive more 


: Plans have been completed for a survey of physicians’ incomes to be conducted 
by the U. S. Department of Commerce and the Bureau of Medical Economics Research in 
April 1950. The results of this survey will be published late in 1950. 


jointly 
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than one-half of their income as part-time physicians for corporations. No data 
are available on the number of physicians now benefiting from corporation pen- 


sions and profit-sharing plans. In economic terms the overwhelming majority of 


physicians in active private practice in the United States can be best described 
as small retailers of professional services. It is reasonable to say that almost all 
the net income derived by physicians from private practice is fully subject to 
current Federal income taxes, 

The physician’s case, then, is this: He undergoes a long training period at a 
high cost. His earning period is substantially shortened because of this long 
training period. Since a considerable portion of his lifetime income is bunched 
into a relatively few peak earning years, he is placed in a higher income-tax 
bracket during those peak earning years and hence pays more income taxes dur- 
ing his lifetime than another person who receives the same lifetime income 
spread more evenly over a greater number of years. If he practices as an 
employee, he can receive some relief through section 165 (a) and related sec- 
tions of the Internal Revenue Code by qualifying for an employee pension, which 
is not taxable until it is received. But since he typically practices as a single 
proprietor or partner, and not as an employee, he is subject to income-tax dis 
crimination in this matter of pensions. 


AMA ACTION 


The board of trustees of the American Medical Association authorized its rep- 
resentatives (Mr. J. W. Holloway, Jr., director of the bureau of legal medicine, 
and me) to record, at a meeting of the Association of the Bar of the City of 
New York in February 1948, its support, in principle, of the proposal that the 
Internal Revenue Code be amended to permit physicians doing business as indi- 
vidual proprietors or partners to declare as business expenses the costs of pen- 
sion programs for themselves with the proviso that there should be a reasonable 
maximum pension... The American Medical Association believes that such an 
amendment would appreciably reduce the present discrimination. 

The qualifying phrase “with the proviso that there should be a reasonable 
maximum pension” springs from a belief that without this limitation the proposal] 
would lead to abuses and would sharply reduce Federal tax revenues. Regula 
tions have been promulgated under section 165 (a) and related sections which 
set forth formulas designed to prevent abuses, that is, disproportionate benefits 
for high-salaried corporation executives, especially those who are large stock 
holders. Since employers are required to set up a plan which provides reason 
able benefits for lower-paid employees, it is unlikely that pensions for higher-paid 
employees will be out of line. The infrequency of the employee-employer rela 
tionship in the practice of medicine might make a similar set of checks unwork 
able for the medical profession. For this reason the American Medical Associa 
tion has recommended an over-all maximum pension. 

In the hearings before the Committee on Ways and Means, House of Repre 
sentatives, Seventy-seventh Congress, second session, on the revenue act (March 
and April 1942), Mr. Ralph E. Paul, then tax adviser to the Secretary of the 
Treasury, suggested $7,500 per year as one reasonable maximum for pensions 
financed by tax-free gross income. His suggestion was not adopted. If the 
decline in the purchasing power of the dollar is taken into account, his maximum 
today might be about $10,000. The American Medical Association has not recom- 
mended any specific amount as the maximum, 


TWO METHODS 


Two proposals for eliminating this tax discrimination against professional per 
sons have been presented at this symposium by two eminent tax authorities, Mr 
John R. Nicholson, of the Chicago Bar Association, and Mr. Harry Silverson, of 
the Association of the Bar of the City of New York.” Nicholson has suggested 


’ This action of the board of trustees was reported in the Journal (156: 834 [March 20 
1948) 

\ complete description of the proposals of Mr. J. R. Nicholson (135 South La Sall 
Street, Chicago 3) and Mr. H. Silverson (1440 Broadway, New York 18) ean be found 
the following publications : Nicholson, J. R.: Pensions for Partners, American Bar Associ 
tion Journal 23: 302 (April) 1947: Comments on Mr. Rudick’s Plan and Replies to His 
Strictures, American Bar Association Journal 33:1005 (October) 1947 Partnership 
Agreement Providing for Payment to Partner's Widow, Business Lawyer 2:29 (April 
1947: Tax Inequities Against Professional Men: A Kemedy, Chicago Bar Associatio 
Symposium on Taxation of Earned Income (October 27) 1948 (mimeographed). Silversor 
H \ New Tax Proposal, American Mereury 44: 345 (March) 1947: Earned Income and 
Ability to Pay, Tax Law Review 3: 299 (February—March) 1948, 
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{Reprinted from the Current Comment of the Journal of the American Medical Association, 
April 29, 1950, vol. 142, p. 1366] 


TAXES AND PENSIONS FOR PHYSICIANS 


Under existing Federal tax laws, physicians who practice as individual pro- 
prietors or partners face certain tax inequities with respect to pensions. Else 
where in this issue (p. 1357) Dickinson points out that section 165 (a) and 
related sections of the Federal Internal Revenue Code provide that a company 
can set aside funds under approved plans for employee pensions or shares in 
profit-sharing trusts which are deductible from the company’s income as business 
expenses and, therefore, are not subject to income taxes. These funds do not 
become a taxable part of the recipient’s income until they are received, either 
when the recipient retires or when he cashes in on his profit-sharing account- 
at which time he will presumably be in a lower income-tax bracket with a reduced 
tax burden. Only physicians and other professional men who are employees 
for example, company physicians and company lawyers—can receive the benefits 
of such pensions. A physician undergoes a long training period (the longest 
among the professions), during which he foregoes income and incurs expenses 
accumulating to approximately $35,000 at the time of entering medical practice, 
at approximately age 28. The working lifetime remaining after this prolonged 
training period is shortened, and a considerable portion of his lifetime earnings 
is bunched into a relatively few peak earning years. During these peak earning 
years he is placed in a higher income-tax bracket, and hence pays more income 
taxes during his lifetime than another person who receives the same lifetime 
income spread more evenly over a greater number of years. Thus, the question 
of pensions for physicians acting as individual proprietors and partners is par- 
ticularly perplexing for them because of the unusual economic pattern of their 
professional lives. 


STATEMENT OF Max L. WATERMAN, VICE PRESIDENT OF THE SINGER MANUFACTUR 
ING Co. 


In connection with the pending tax-revision bill (H. R. 4473) the Treasury 
Department has proposed addition of household-type sewing machines to the list 
of electric, gas, and oil appliances that are taxable under section 3406 of the 
Internal Revenue Code. The Department advanced the same proposal before 
Ways and Means Committee, where it was rejected; section 484 of the bill does 
not include sewing machines. 

While the proposal was not the subject of any specific comment in Secretary 
Snyder’s appearance before this Committee on Finance in his February 8, 1951, 
statement before the Committee on Ways and Means, the Secretary supported 
the proposed extension of the tax on the ground that, in the interest of equity, 
some appliances not now taxed should be brought into the base of the tax. Also, 
he referred to the President’s suggestion that additional revenue be raised from 
excise taxes on those consumer goods which are less essential or which use 
materials that will be in short supply. 

So long as the excise tax is not imposed on the workman’s tools or on the 
farmer’s plow, it should not be extended to the housewife’s sewing machine. 
For, as has been appropriately said, the sewing machine is a tool of home in 
dustry. Many women make their living by sewing on domestic or home-type 
sewing machines, and all use it as an important aid in reducing the cost of living. 

The domestic sewing machine is an item of productive equipment—not a labor- 
saving device. Use of the sewing machine in the home will increase the house 
wife’s burden, but wil! enable her to reduce the family’s clothing costs by sub- 
stituting her own labor for the cost of labor involved in manufactured Clothing. 
A tax on sewing machines is indirectly a tax on clothing. When it is considered 
that no tax is proposed for industrial or factory-type sewing machines, it be 
comes clear that a tax on household sewing machines discriminates against 
clothing made in the home. This added burden placed on home clothing narrows 
the advantage to be gained by the enterprising housewife through her own efforts 
This reduced incentive will produce results contrary to the announced desires 
of the Government. In the first place, large-scale home sewing means a reduced 
demand for the available supply of manufactured clothing which, in turn, eases 
the manpower demands of that industry. Scarcity of manpower is one of the 
serious problems in the present defense effort. Home sewing supplements the 
defense effort by adding spare-time hours of housewives to the labor pool sup 
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porting the production of clothing, a basic necessity. Over a hundred million 
new patterns are sold annually. More than 400,000 women take sewing lessons 
at the Singer shops alone each year. It may be conservatively stated that an 
equal number receive instruction at other points. These facts demonstrate that 
women are trying to clothe themselves and their families by their own effort, 
and avoid as much as possible the high prices of ready-made clothes. 

The proposed tax cannot be justified on the theory that it will fall on an item 
which is not essential or which uses important amounts of materials that will 
be in short supply. From what has been said, it is clear that the sewing ma- 
chine is the direct antithesis of the dispensable luxury. It is an absolute essen- 
tial as we go into a period of belt tightening. The principal materials used in 
the manufacture of domestic sewing machines are ordinary cast iron, low-carbon 
steel, and noncritical hardwoods. The amount of aluminum used, when aver- 
aged over the different styles of domestic machines which we produce, amounts 
to approximately 114 pounds of secondary aluminum per sewing machine. In 
the case of copper the only use is for a motor, and the average usage is only ap- 
proximately one-half pound per sewing machine. The continued volume produc- 
tion of domestic sewing machines, with all the beneficial effects which flow there- 
from, can therefore be supported by the consumption of relatively insignificant 
amounts of critical materials. 

The returns from such a tax will be negligible, but the addition of the tax 
will have the effect of pricing the article in question out of the buying range of 
many consumers—those who may need it most. 

Nor does any consideration of equity require that sewing machines be added 
to the base of the tax. A domestic sewing machine is not an electrical appli- 
ance. A sewing machine is a sewing machine. It is an article to perform 
sewing operations. The same sewing machine head may be operated by hand, 
by foot with a treadle, or by a motor. All three serve the same purpose. The 
use of an electric motor does not add one single function to the sewing machine. 
Electric power is merely another kind of power used to drive the machine. A 
true electrical appliance is useless without electricity or its usefulness is dras- 


tically impaired without an electrical motor. This is not true of sewing ma- 


chines. The difference in time alone has made ordinary hand sewing well-nigh 
obsolete, particularly in the United States. The addition of a motor to a saw 


does not make it an electrical appliance. 

The sewing machine is not a luxury. Its utility as an instrument of produc- 
tion gives it its appeal to those who, in times of emergency or rising prices, can 
afford only essentials. Thus, it is not competitive, directly or indirectly, with 
other items now subject to tax or proposed to be added to the tax base. The 
sewing machine serves a function of a different type, and its purchase arises 
from wholly different considerations. 

In past national emergencies much of the burden of providing clothing for 
civilian needs has been thrown on the housewife using her domestic-type sewing 
machine. This was particularly true in World War II when a large part of 
manufacturers of clothing produced uniforms, etc., for the Armed Forces. In 
such times shortages of civilian clothing develop and unless an adequate number 
of household sewing machines are available at a price which the average citizen 
can afford, the depleted supply of available civilian clothing is rapidly ex- 
hausted with no means of replacement. Then, too, in times of emergencies 
domestic sewing machines are used extensively in repair work and in remaking 
existing articles of clothing. Home sewing should be encouraged, not discouraged. 

The proposal to tax sewing machines was the subject of comprehensive testi- 
mony before the Committee on Ways and Means in March. The statements of 
the witnesses are set forth in part 3 of the printed hearings before the Committee 
on Ways and Means on Revenue Revision of 1951, as follows: Mrs. Mary Brooks 
Picken, president, Mary Brooks Picken School, page 2290; Mr. Glenn G. Nuss, 
president, White Sewing Machine Corp., page 2293; Mr. Raymond F. List, vice 
president, National Sewing Machine Co., page 2302; Mr. Lewis Emery, treasurer, 
Free Sewing Machine Co., page 2304; Mr. Max L. Waterman, vice president, the 
Singer Manufacturing Co., page 2306. 


CONCLUSION 


We respectfully submit that the home-type sewing machine should not be sub- 
jected to an excise tax. Such a tax would be a tax on clothing and this is 
contrary to the expressed policy of the Treasury and this committee. Home-type 
sewing machines are an essential item, and it is not in the national interest 
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to discourage their use. They are in a separate category and not in competition 
With time-saving or convenience electrical household appliances. 


JULY 24, 1951. 
Senator EVERETT M. DIRKSEN, 


United States Senate Office Building, Washington, D. C. 


My Dear SENATOR: As the present head of a home-building organization, 
organized in 1887 by the writer’s father, I find it very difficult to see any justice 
in a new tax proposal (which I understand has been passed by the House of 
Representatives), penalizing closely held corporations. Our organization, which 
now numbers among its executives my son (third generation), for 67 years has 
battled to build a worth-while business. 

The bill in question provides, in the case of corporations wherein 95 percent 
of the voting stock is held by five or fewer persons, that such corporations shall 
be treated as one, getting the benefit of but one surtax exemption and one excess 
profits-tax exemption. The difference in taxes is such as to make such taxes 
well-nigh confiscatory. 

The victim of such legislation is the small-business man, since stock of most of 
such corporations is held similar to ours. Our shares are held by more than five 
people, but because of the provision respecting family ownership, legally would 
be considered to be fewer than five. 

We believe vou will agree that taxes should be fairly apportioned, and that in 
cases involving few shareholders in a corporation, such corporation should not 
be singled out for excessive taxation. 

Surely, we should all pay heavy taxes in order adequately to assist in a strong 
defense program. We are, and of course should be, willing to bear our proper 
share, but the inequity of the situation in question tends to remove creative 
incentive, and a creative incentive we must retain. I believe you will agree. 

Should the bill in question reach an appropriate Senate committee for hearings, 
I most sincerely hope that you will find it consistent to agree with my position. 
Further, I would appreciate an opportunity to appear before a committee during 
its investigation into the merits of the bill in question. 

I would appreciate hearing from you and having your views. Thanks in 
advance. 

Yours very truly, 
Mitts & Sons, 
By LAURANCE H. MIILs, 
President. 


Bripcerort Brass Co., 
Bridgeport, Conn., August 1, 1951. 
Hon. WALTER F.. GEORGE, 
Chairman, Finance Committee, 
The Senate, Washington, D. C. 

DEAR SENATOR GEORGE: We appreciate an opportunity to present certain views 
to your committee on the application-of-growth provisions of the current excess 
profits tax. 

Bridgeport Brass Co. is the largest independent company’ in the brass-mill 
industry with manufacturing plants located at Bridgeport, Conn.; Indianapolis, 
Ind.: and Exeter, N. H. The company provides employment for some 5,000 
employees with current payrolls running in excess of $19,000,000 annually. 


GROWTH PRIOR TO 1946 


Our company experienced growth problems of a type analogous to those rec- 
ognized by your committee in its report on H. R. 9827 last December. It has 
grown steadily over the 85 years of its existence, particularly during the last 
15 years when its sales and assets have increased more than five times. Unfortu- 
nately from a tax viewpoint, the company’s major expansions took place in the 
two excess-profits-tax base periods, 1986-39 and 1946-49. 


1It manufactures and sells a complete line of brass mill products in the form of sheet, 
rod. wire, and tubes. as well as fabricated products, such as plumbing goods, tire valves, 
and aerosol pressure-packaged products. 
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As a result of expansion in 19837 and 1938 when we built the first continuous 
rolling mill in the brass-mill industry at a cost of over $5,000,000, our earnings 
in the 1936-39 base period were materially reduced. The consequence was that 
during World War II the company paid out some $25,000,000 in taxes and re- 
negotiation, which was more than our total assets at the end of the war. 

This big pay-out left the company in a weakened condition at the end of the 
war to continue its growth and to meet the postwar inflation, When it acquired 
new plants in 1946, 1947, and 1948, it had to borrow some $13,000,000 to pay 
for these plants and to provide the additional working capital required to run 
them. 


1947-49 NOT NORMAL YEARS 


During the years 1946—49 the company was building up its organization to 
operate these new facilities, but it had to carry the load of the additional debt 
which it had incurred without obtaining the benefits of the potential earnings 
from the new plants. We have learned that people, rather than plants alone, 
make the most important contribution to our company’s operations, and it takes 
us a long time (from 3 to 5 years) to develop a skilled organization to run a new 
brass mill profitably. Consequently, our expansion years 1946-49 do not truly 
represent the normal earnings to be expected from our investment in new mills 
during those years. . 


1946 AND 1950 APPROACHED NORMAL PROFIT LEVELS 


In 1950 for the first time the company began to approach a normal profit 
from these new facilities in line with its experience over many years, 

Your committee at its hearings in December made inquiry concerning our 
profits both before and after taxes for a period of years. In response to your 
inquiry, we attach exhibit 1. This is a comparison of our profits both before 
and after taxes with those experienced by all manufacturing concerns, 

In the postdepression years of the 1930's our profits approached 7 percent be- 
fore taxes. They were reduced by our expansion and the resultant dislocation 
and training of personnel in 1937-389. But the completion of the program en- 
abled us to reach levels before taxes of some 9.9 percent during World War II. 

However, a low average earnings credit from the base period 1936-39 reduced 
our profits after taxes to 2.3 percent of sales for the entire World War IT period. 

In 1946, the first postwar year, the company again achieved a normal earnings 
level of 9.6 percent before taxes. 

However, a large part of the facilities included in the company’s postwar 
modernization and expansion program were acquired toward the end of the 
1946-49 base period. For that reason earnings realized during this base period 
did not reflect the return which our stockholders had a right to expect from these 
facilities. 

In 1947 and 1948 our net profits after taxes were not sufficient to sustain 
service on our enlarged debt and to make provision for depreciation on our 
improved facilities and known future replacements, to say nothing of a fair 
return for our stockholders. Profits in 1947 were adversely affected by a sharp 
decline in customer demand created by a drastic reduction in customer inventories 
and further aggravated by uncertainties in the copper market. Also, in 1947 sub- 
stantial quantities of surplus brass products were sold by governmental agencies 
at prices well below the existing market. 

Profits in 1948 were unsatisfactory largely due to the fact that several new 
departments, including our newly acquired Indianapolis plant, had not reached 
their proper level of operating efficiency and potential earnings. During the 
year, substantial sums were expended in preparing the Indianapolis plant for 
producing thinner gages and smaller sizes of mill products needed by customers 
for regular commercial business. And, of course, the training of the organization 
of this plant to use this equipment was expensive and took several more years. 

For the brass industry, 1949 was a recession year and our company suffered 
a severe loss. 

So that, of the base period years, 1946-49, the only year which even ap- 
proached normal rates of profit Was 1946. 


1950 NOT AN INFLATED YEAR 
In 1950 we again reached a more normal profit return on commercial sales. 


We reached more efficient operation of our facilities contemplated by our train- 
ing program, and our sales volume recovered from the low levels of 1949. We 
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had only a nominal amount of Government business, and Government stock- 
piling of copper and zine, which are our raw materials, limited even our com- 
mercial business. 

We did not have the ifinationary lift in 1950 experienced by many industries. 
For example, the average selling price per pound of all our brass mill shipments 
(including interdivisional) in 1950 was only 5.7 percent above the corresponding 
average for the year 1948, Copper and zinc hardly more than recovered their 
1948 year-end levels (see exhibits 2 and 3), and our own 1950 margins remained 
substantially in line with those we experienced in 1948. So, by any standard, 
the 20-percent adjustment already made by Congress in the 1950 part of the 
growth formula would be more than adequate to cover a case like ours. 

For all of these reasons 1950 was a fairer reflection of normal profits for our 
company with its expanded facilities than any of the years 1946-49. 


PRESENT GROWTH FORMULA MISSES US 


Your committee courteously considered our situation in its hearings on excess- 
profits tax proposals on December 6, 1950. At that time you indicated that 
our case was one which seemed worthy of relief, and a growth formula was devised 
to take care of many such growth situations. Unfortunately, the growth formula 
as enacted narrowly missed our qualifications. 

1. Our assets were slightly more than the $20,000,000 total assets set forth 
in that formula. 

Were $20,000,000 of assets to be continued as the dividing point, we respectfully 
suggest that this figure be used after an appropriate deduction for current lia- 
bilities. The resulting net figure would surely offer a fairer measure. 

2. We did not reach the required increase of 30 percent in payroll or 50 percent 
in gross receipts during the last half of the base period. We could not because of 
the nature of our expansion and the low level of our operations during the loss 
year 1949. 

We believe that the Congress will desire to develop a suitable alternative for 
growth companies which expanded in the base period years. 


SUGGEST SLIGHT AMENDMENT TO GROWTH FORMULA 


We, therefore, respectfully suggest that a growth formula equivalent to that 
provided in section 435 (e) be made available to companies whose total assets 
less current liabilities at the beginning of the base period were less than 
$20,000,000, whose growth during the base period was in line with that which 
we experienced, who suffered losses in 1949, and whose 1950 gross receipts were 
150 percent of the average of those for 1946 and 1947. Further, such a formula 
could incorporate a choice of one-half of 1946, 1947, or 1948 profits before taxes to 
be added to 40 percent of those for 1950. 


SMALL EFFECT ON TAX BEVENUE 


It is our belief that the enactment of this suggestion will not materially dimin- 
ish the tax revenues of the Government, and we should be pleased to discuss this 
suggestion with the technical staff. 

Recent events have emphasized the truth of the statements of Secretaries 
Marshall and Snyder to the effect that our present emergency will be prolonged 
for many years. Since production is our most potent weapon against the Com- 
munist world, we would avoid weakening our industry. Rather we should do 
everything possible to make it strong. This being so, it is particularly important 
that the interest in companies which grew during the base period expressed by 
your committee at its December hearings be enacted into the growth provisions of 
the excess profits tax. 

This need of remaining strong has particular application to a company such as 
ours where remaining strong is the price of independence. 

Respectfully submitted, 

BripceportT Brass Co., 
JOHN S, DAWSON, 
Secretary and General Counsel. 


Com} 
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Comparison of Bridgeport Brass Co. and all manufacturing net profit before and 
after Federal taxes, percent of sales 


Bridgeport Brass All manufacturing 


| Before | > Before | = 
| ! or Fed. | 4 : se 
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Early thirties: 
1934 


1945 lia 
Postwar period: 
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1947 

1948 

1949 

1950..... 


1 Indicates loss. 


Source: Department of Commerce, National Conference Board Business Fact Book. Bridgeport Brass 
Co. figures are from published reports. Figures for ‘All manufacturing before Federal taxes” taken from 
National Income Supplement to the Survey of Current Business. 
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EXHIBIT 2 


RANGE OF COPPER PRICES 


(ELECTROLYTIC _ DELWD VALLEY) 


CENTS PEARLS. 1947 - 1950 
28 
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EXHIBIT 3 


RANGE OF ZING PRICES 


(PRIME WESTERN - E. ST. LOouls) 


CENTS PER LB. 1947-1950 
22 


yr 
17.504 HIGH \ 
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AMERICAN INSTITUTE OF ACCOUNTANTS, 
New York 16, N. Y., August 2, 1951. 
Hon. WALTER F. GeorGe, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 


Dear Senator Georce: The American Institute of Accountants, through its 
committee on Federal taxation, respectfully submits herewith recommendations 
for revision of the Internal Revenue Code. Our committee had sought an op- 
portunity to appear before your committee for the purpose of making thes« 
suggestions but was requested by your committee last week to forego making 
a personal appearance and submit its recommendations in written form. The 
present submission, therefore, is made in accordance with your committee's 
request. 

The American Institute of Accountants is the national organization of cer- 
tified public accountants and has a membership in excess of 17,000. Most of 
our members are engaged daily in the application of the Internal Revenue Code 
in their accounting practice and we, therefore, represent a group Which is well- 
qualified to make observations and suggestions on tax matters. 

As a policy matter, our committee does not concern itself with tax rates or 
the tax structure. Accordingly, our comments will be limited to the technical 
features of H. R. 4473 and to the provisions of the Internal Revenue Code which 
have created gross inequities among taxpayers. 

Our committee has for a number of months been giving serious consideration 
to a number of inequities in the Excess Profits Tax Act of 1950. Due to their 
great number, as well as their complex nature, our committee is not prepared, 
at this time, to make a detailed report on its proposed recommendations to 
correct these inequities. Additionally, a very important segment of the regu 
lations, specifically, those dealing with part II, have not been promulgated by 
the Commissioner of Internal Revenue. Our committee has been in close con 
tact with the Commissioner’s office, has made numerous suggestions for in 
corporation in the regulations, and has a deep appreciation of the serious prob 
lems confronting the Commissioner in getting out regulations within a reason 
able time. Nevertheless, these regulations have not yet been promulgated. I 
view of this most difficult situation, our committee desires to inform you that 
as soon as regulations are promulgated and finalized, we will submit detailed 
recommendations concerning excess-profits-tax matters. 

As a result of the delay in the promulgation of regulations (which delay our 
committee fully appreciates could not be avoided), a very serious situatio! 
confronts corporate taxpayers. Under section 53 (a) (2) the Commissioner of 
Internal Revenue is empowered to grant extensions of time for filing returns 
for a period no longer than 6 months after the original due date. It is entirely 
likely that, at the very earliest, final regulations will not be out until shortly 
before September 15, which is the statutory limitation date for calendar-vear 
returns (and even fiscal-year returns under the Excess Profits Tax Act). It 
will, therefore, be manifestly impossible for corporate taxpayers to digest and 
understand the regulations so that the numerous questions involved in filing 
proper returns by September 15, 1951, can be resolved. We, therefore, recom 
mend that there be incorporated in H.R. 4478 an amendment granting an exten 
sion of time for filing returns for corporate taxpayers for a period of 90 days 
from September 15, 1951. We earnestly request your very serious attentio 
to this grave matter. 

In the alternative, if time does not permit incorporation in H. R. 4473 of a 
section which will adequately take care of this dire emergency, we suggest 
passage of a joint resolution of the House and Senate to grant appropriate relic! 
to corporate taxpayers in this situation. 

On April 4, 1950, our committee submitted to the Committee on Ways and 
Means 28 specific recommendations for amendment of the Internal Revenu 
Code. Three of these recommendations, Nos. 15, 18, and 23, have been adopted 
in principle by the Congress and enacted into law. There still remains a ver 
pressing need for adoption of the remaining 25 recommendations and, while 
is realized that revision matters will probably not receive consideration in the 
current bill, our committee feels impelled to renew with all earnestness i! 
previous recommendations. A copy of the April 1950 recommendations 
enclosed. 

One of our April 1950 recommendations is included, in substance, in section 
303 of H. R. 4473, which relates to nonrecognition of gain on the sale of 
personal residence. We endorse that provision, but we wish to point out that 
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the 1-year period for replacement may not be sufficient if the taxpayer desires to 
build a home under present conditions. 

Another provision of H. R. 4473 merits comment, namely, section 201, re- 
lating to withholding of tax on dividends, interest, and royalties. This section 
places an impossible burden on the payor corporation if a dividend is paid in 
property. Not only is there a problem of converting some of the property into 
sash to pay the withholding tax, but, in addition, there is frequently a real 
problem of valuation of the property distributed as a dividend. The bill appears 
to place the liability on a corporation to withhold tax based on the correct valua- 
tion even though litigation may be necessary to determine the correct amount. 
Such property dividends should be exempt from withholding tax. 

Section 131 of H. R. 4473 relating to fiscal-year taxpayers does not go far 
enough. Income of a partnership on a fiscal year basis should be prorated so 
that the individual partner pays tax thereon at the rates applicable to the 
calendar year in which such income is earned to be consonant with the treat- 
ment accorded to individuals under this proposed section. A partnership is not 
taxed as an entity, but each partner is taxed individually. 

Our committee has followed with great interest the matter of granting 
tax relief to individuals to provide retirement income for themselves. A 
special subcommittee of our committee has made a detailed study of the Keogh 
and Reed bills (H. R. 4871 and H. R. 4878). As a result of this study, our 
committee desires to go on record approving the principles of these bills. There 
has long been need for a provision permitting a tax deduction for payments into 
a fund to provide retirement income for professional people since most lawyers, 
accountants, doctors, and other professional people are not covered by existing 
employer pension provisions. We recommend that the principle of the Reed 
and Keogh bills be incorporated into H. R. 4473. 

In the light of the understanding with your committee at the time we were 
requested to forego making a personal appearance at your hearings on H. R 
4473, it is our desire that this letter shall become part of the official record 
of hearings on H. R. 4473. 

Respectfully submitted. 
THOMAS J. GREEN, 
General Chairman, Committee on Federal Tazxation. 
WALLACE M. JENSEN, 
Chairman, Subcommittee on Current Taz Legislation. 


STATEMENT OF F,. CLEVELAND HEpRICK, JR., WASHINGTON, D. C., ON BEHALF OF 
WDSU Broapcastine Corp., NEw ORLEANS, La. 


WDSU Broadcasting Corp., the owner and operator of a radio and television 
station in New Orleans, La., appreciates this opportunity to bring to the attention 
of the committee an obvious error in section 445 (c) of the Internal Revenue Code 
which vitally affects the computation of the excess-profits credit of every corpo- 
ration commencing business after December 31, 1949, and seeking to use the 
provisions of such section, which purports to permit the credit to be determined 
by applying the base period industry rate of return to the total assets of the 
company. 

Under section 445 (c) the total assets for any of the first three taxable years 
are computed by taking the total assets on December 31, 1949, and adding the 
net capital addition for the taxable year involved. The total assets for deter- 
mining excess-profits credit for any taxable year after its third taxable year js 
computed by taking the total assets on December 31, 1949, or the last day of its 
third taxable vear, whichever day is later, and adding net capital additions. 

Where the taxpayer commenced business on or after January 1, 1950, its total 
assets for its first 3 years are determined under section 445 (c), which means 
that its total assets is in effect the amount of the net capital addition for such 
years determined under section 485 (g) since it obviously has no assets on 
December 31, 1949. The effect of this is to give the taxpayer a much lower credit 
than would be obtained by applying the industry rate of return to total assets 
as of December 31, 1950. Only 75 percent of assets acquired by borrowed capital 
are used in calculating the capital addition, while 100 percent of the interest on 
borrowed capital is deducted. On the other hand, the total assets for its fourth 
and subsequent taxable years is measured by the total assets on the last day 
of the third taxable year, plus capital additions for the current year, and the 
total assets on the last day of the third taxable year are not affected by whether 
the money was borrowed or acquired through stock issue. Furthermore, if the 





2370 REVENUE ACT OF 1951 


corporation had commenced business prior to January 1, 1950, and had acquired 
assets before December 31, 1949, the computation of its total assets would com- 
mence with a determination of its total assets on December 31, 1949, unaffected 
by whether the assets were purchased with borrowed money or equity money. 

The legislative history of the section indicates that no such discrimination 
against corporations commencing business after December 31, 1949, was intended. 

The House bill contained the following language with reference to the matter 
of computing excess-profits credit of such a taxpayer for the first three excess- 
profits-tax years: “For the taxpayer's first taxable year, if such taxable year 
is in excess-profits-tax taxable year, by multiplying the amount of the taxpayer's 
total assets for the last day of such taxable year by the base period rate of return 
for the taxpaver’s industry.” Similar provisions were made for the second and 
third excess-profits-tax years, 

The Senate Finance Committee made the changes which appear in the pres- 
ent provisions of section 445. However, the Senate Finance Committee report 
(Rept. No. 2679, Sist Cong., on H. R. 9827, at p. 26) states: “When the taxpayer’s 
first, second, or third taxable vear ends after the base period, the credit is de- 
termined for each of these years by applying the industry average base period 
rate of return to the taxpayer's total assets for each of such years. The credit 
for subsequent years is determined in a similar manner on the basis of total 
assets at the close of the taxpayer's third year or its last excess-profits tax year, 
whichever is later.” 

The conference committee report merely states with reference to the Senate 
amendment that “Amendment No. 134: This amendment strikes out certain 
provisions of section 444 of the House bill relating to the method of computing 
average base period net income for new corporations and inserts new rules for 
the computation.” 

A document entitled: “Summary of H. R. 9827—The Excess Profits Tax Act of 
1950” as agreed to by the conferees prepared by the staff of the Joint Com- 
mittee on Internal Revenue Taxation, December 1960, and distributed January 
3, 1951, states at page 16 in explanation of the alternative basis for new corpora- 
tions as follows: “When the taxpayer's first, second, or third taxable year ends 
after the base period, the credit is determined for each of these years by apply- 
ing the industry average base period rate of return to the taxpayer's assets for 
each of such years. The credit for subsequent years is determined in a similar 
manner on the basis at the close of the taxpayer's third year. A new corporation 
receives an adjustment for capital additions in the tax period when made more 
than 3 vears after it commenced business.” 

It seems clear that neither your committee nor the staff of the joint com- 
mittee contemplated the result, described above. We understand that the 
staff is aware of the problem and will at the appropriate time make a recom- 
mendation to correct the statute. 

It is suggested that the intent of your committee as expressed in Report No. 
2679 can best be carried out by restoring the House language, which will clearly 
permit corporations commencing business after December 31, 1949, to have the 
full benefits of the “total assets” method of computing excess-profits credit. 


MILWAUKERF, WIs., August 2, 1951. 
Hon. WALTER S. GEORGE, 
Chairman, Senate Finance, Committee, 
Washington, D. C.: 

Will you please have inserted at the appropriate time in the record of the 
present hearing the following statement of Harold E. Waltz, executive manager 
of the Photographers Association of America, Toledo, Ohio. This association 
representing professional and industrial photographers respectfully requests and 
urges the great importance of favorable action of your committee on section 485 
of the tax bill as our testimony on previous hearings verifies the correction in 
the present photographic excise-tax law which will be made by the section. 
This has long been greatly needed to correct serious and special inequities and to 
stop taking our production equipment, materials, and livelihood tools. 

HaroLtp E, Watrtz, 
Erecutive Manager, Photographers Association of America, Secor Hotel, 
Toledo, Ohio. 


Hon. 
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KANSAS STATE CHAMBER OF COMMERCE, 
Topeka, Kans., July 31, 1951, 
Hon. WALTER F.. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR GEORGE: As you know, thousands of people in Kansas and the 
Midwest have lost their homes and all of their property as a result of the floods 
which have ravaged this area in recent weeks. The spirit which these flood 
victims have demonstrated has been heart-warming and encouraging, but it 
cannot overcome the fact that they cannot absorb their losses unless they are 
aided in every way possible. 

Accordingly, the Kansas State Chamber of Commerce appeals to you and to 
the members of the Senate Finance Committee to give immediate favorable 
consideration to including provisions in the Internal Revenue Code which will 
permit the offsetting in its entirety of any flood loss against current and future 
income subject to income tax, whether suffered by business or nonbusiness 
property, to the end that victims of these floods will receive tax benefit for 
every dollar of flood loss sustained, less amounts recovered by insurance or 
grant. . 

This relief measure was recommended July 26, 1951, by the Federal Taxation 
Council of the Kansas State Chamber of Commerce, which is composed of the 
leading authorities on Federal taxation in this State. It was unanimously 
adopted on July 27, 1951, by the board of directors of this organization, which 
represents every section of Kansas and every phase of the economy of the State. 

We believe it would be a reasonable and fair procedure to permit owners of 
nonbusiness property to spread their loss over a period of time, as is currently 
the procedure open to owners of business property. We respectfully urge that 
the Senate Finance Committee take immediate action to incorporate such pro- 
visions in the new revenue act which is not under consideration by this com- 
mittee. 

Sincerely yours, 
M. W. Watson, President. 


MEDICAL SOCIETY, STATE OF NORTH CAROLINA, 
North Wilkesboro, N. C.. August 1, 1951. 
Senator WALTER F. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 


Dear Mr. GeorGe: It has been brought to the attention of the North Carolina 
State medical headquarters that an amendment to the revenue code No. 18 has 
been proposed. This has to do I understand, with retirement benefits for self- 
employed and professional people. It is felt by the medical men with whom I 
have talked, many of whom find themselves in the high income brackets over a 
relatively short period of time during the height of their earning capacity which 
averages about 15 to 20 years, that this works a great hardship and is unfair 
discrimination, 

The average doctor spends about 10 years and large sums of money in obtaining 
his education and preparing himself for the practice of medicine. The time 
spent during his training, in which there is no income, and expense involved 
has been figured at approximately $30,000. The average man, of course, begins 
at the same period with a lower income, pays less income tax and accumulates 
nore over a longer period of time than the doctor for reasons set forth above. 

For these reasons I personally feel, and I believe I express the feelings of 
the medical profession of North Carolina, that the medical profession should be 
neluded in the provisions of this bill. 

The bill referred to above I understand is H. R. 4478 and is now being 
considered by the Senate Finance Committee of which you are chairman. 

Cordially yours, 
FRED C. HUBBARD, 
President, North Carolina Medical Society, 


86141 
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CHICOPEE MANUFACTURING CoRP., 
New Brunswick, N. J., July $1, 1951. 
Hon. WALTER GEORGE, 
Senate Office Building, Washington, D. C. 

My Dear Senator Georce: Chicopee now has 5 mills in Georgia employing 
over 1,500 people. The economic progress and financial stability of our emplo) 
ees is being materially affected because of the excess-profits tax in its present 
form. 

The tax seriously affects the financial condition of our business. The result- 
ant effect is to limit growth and expansion, which in turn has its limiting effect 
on job opportunities for our people. The growth of this company has always 
been financed out of profits; without reasonable profits, we face economic 
strangulation. Under the existing excess-profits tax, we have no possibility of 
relief. Amendments to the law would only create greater inequities. The 
application of a base period should be removed as unrealistic. 

I, therefore, urge that the excess-profits tax be abolished and a flat tax on 
all corporate profits be substituted—a more sensible and sound approach. 

Sincerely yours, 
G. O. LIENHARD, President. 


YounG AMERICAN BUSINESS CONFERENCE, 
Houston 5, Tex., August 1, 1951. 
Hon. WALTER F. GEorGrE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 

DearR SENATOR GEORGE: Reference is made to my telegram of July 23. The 
Young American Business Conference, which now represents scores of small 
businesses throughout the country, believes the present excess-profits-tax law 
is highly discriminatory to those companies formed since 1946, and that a full 
exploration of the drastic effects of this law on small new businesses who will be 
America’s industry of tomorrow should be undertaken immediately. We believe 
that the 10-minute token hearings now being held by the Senate are insuffi 
cient to bring out the facts or delve into the problem of justified relief. 

The members of the Young American Business Conference do not believe that 
it is the intention of Congress to create a discriminatory tax or to work an 
undue hardship on small, new businesses. Although we are perfectly willing 
to pay our fair share of the tax burden, we absolutely cannot continue to main 
tain our present positions competitively, much less enjoy our normal growth 
and expansion, with the tax as it now stands and as it is proposed. 

In his report of January 15, 1951, to the Senate, Senator Sparkman of the 
Small Business Committee, stated, as a result of his hearings along other lines: 

“It (the Excess Profits Tax Act) of necessity will bear more heavily on the 
young and growing businesses which have no historical profit base with which 
to meet the burdens of emergency taxation. * * * Furthermore, it is these 
really small enterprises which often need all their profits to plow back into the 
business to meet their capital requirements. Many studies have shown this 
reinvestment gf profit to be the chief source of capital for small businesses and, 
as the basic tax rate rises, the amount of profits remaining after taxation will 
be proportionately reduced. With taxes at increasingly high wartime rates, it 
becomes more evident that no entrepreneur, however wise, will be able to meet 
his capital needs in this manner.” 

Further, it is the already expressed policy of both your committee and the 
House Ways and Means Committee to avoid undue penalty to new businesses 
through this law. This desire is expressed in paragraph 10, page 25, of Report 
No. 2679 of the Senate Finance Committee. Unfortunately, the “industry average” 
form of relief thus proposed is far from adequate, as the experience of hundreds 
of small corporations has already demonstrated. 

The present excess-profits tax law, hastily enacted last fall to meet an 
emergency, has created a condition which threatens the American system of fre 
enterprise and competition; and the future American business leadership is 
being taxed out of existence because: 

1. There are insufficient funds left after taxes to plow back into necessary 
plant expansion and improvement ; 

2. There are insufficient funds left after taxes for the increased working 
capital requirements in an expanding business ; 
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8. The necessity of paying 50 percent of the tax by March 15 further de- 
creases available working capital ; 

4. Small new businesses are forced to charge regular depreciation on 
plant and equipment and yet compete with older established companies 
who in many cases have already written off such equipment ; 

5. Small new businesses are forced to plow back every cent to fixed assets 
and increased inventories and therefore cannot accumulate any of the neces- 
sary reserves required to tide the business over a business cycle bobble ; 

6. Small new businesses less than 5 years old are still considered risky by 
bankers and insurance companies, and therefore it is virtually impossible 
to obtain capital loans from these sources; 

7. Small new businesses which have developed new products and processes 
but which are held down by high taxes to the extent that they cannot ex- 
pand fast enough to meet the demand they have created and enjoy the 
business which they have rightfully earned, are being made a prey to the 
larger carporations who have the necessary funds to take advantage of the 
market which the little fellow has developed ; 

8. Of all the small corporations formed since 1946, only a few, perhaps 
1,000, are advanced enough in their profit picture to be severely hurt by the 
excess-profits tax law. Yet, under a less severe tax program these rapidly 
growing companies of today would be America’s new industries of tomuorrow, 
Through rapid growth they would actually furnish more revenue to the 
Government in 2 or 3 years. The loss of revenue to the Treasury this year 
and next year would be relatively small under our proposals (probably 
less than $50,000,000), yet we shall be encouraging competition, free enter- 
prise, and American leadership and industry of tomorrow. 
a small tax for the Treasury Department to defer. 

9. None of the present methods of computing taxes takes into considera- 
tion that in most cases a manufacturer loses money during the first 12 to 
1S months before he is able to break even and start making money. 

10. The law as it presently stands, extending no growth company relief 
to new corporations. is ex post facto legislation against veterans. The 
majority of World War II veterans were still in uniform on January 1, 1946, 
and thus had no chance to get into postwar business in time to qualify 
for growth-company relief. 

There was a time in American history when a man could invent a new product 
or discover a new way of doing something and, through diligent work, good 
leadership, efficient management, and aggressive selling he could build an in- 
dustry. Under such conditions the automobile industry, the aircraft industry, 
the appliance industry, and the chemicals industries were built. Tomorrow’s 
industries which will keep our country strong and employment at a high level 
cannot be built on a 62 or 70 percent tax today. 

Please understand that small new businesses do not cry for tax relief to put 
money in their own pockets. We want this tax relief to put the money back into 
our businesses. Therefore, the Young American Business Conference proposes: 

(1) That a modification of the growth-company formula be extended to 
those qualified firms who have been incorporated since 1946, even up through 
1951; and 

(2) That small new corporations of less than 5 years’ corporate existence 
be allowed 20 percent of their income each year tax free, providing such in- 
come is used for plant expansion or improvements, 

Under No. 1 above, Congress should realize that in spite of Korea there are 
bound to be some new businesses and industries formed as a result of techno- 
logical advances and new ideas, which would prosper without a mobilization- 
stimulated market. We can’t brand all new corporations as “war profiteers” 
siniply because they were formed just prior to or during a limited war. 

Under No. 2 above, a 20 percent income exemption for expansion purposes 
would place small new corporations on a 42 to 50 percent tax, which would 


allow them to grow on a somewhat similar tax basis to those companies formed 
from 1986 to 1946, 


This is certainly 


I think you will find that the above proposals are neither greedy nor unrea- 


sonable. But the present excess-profits-tax law is certainly discriminatory, 
unmerciful, and unjust. 

For the above reasons it is only fair, prudent, and in the interest of the 
future of our country, as well as for future revenue to the Treasury Department, 
that the question of excess-profits tax as it affects small new businesses formed 
since 1946 should be investigated fully and quickly, either by a subcommittee 
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of the Senate Finance Committee or by the Senate Small Business Committee. 
We sincerely believe that if the Treasury Department and Congress will only 
pause to consider for a brief moment, you will quickly realize that you can pluck 
more feathers from an adult rooster tomorrow than you can from a baby chick 
today. 
Cordially, 
J. S. FINGER, Chairman. 


AMERICAN DENTAL ASSOCIATION, 
Chicago, Ill., August 8, 1951. 
Hon. WALTER F’. GEORGE, 
Chairman, Committee on Finance, 
United States Senate, Washington 25, D. C. 

Dear Senator GreorGe: This letter is in response to the telegram of Miss 
Elizabeth Springer, inviting the American Dental Association to submit for the 
record its views with regard to the amendment to H. R. 4473, a bill to provide 
revenue, proposed by Senator Ives of New York on July 25. 

Briefly stated, the purpose of this amendment is to provide a method whereby 
bona fide members of professional organizations can, to a certain extent, level 
off their lifetime earnings by postponing a portion of the income tax which 
would otherwise be levied upon their earned net incomes in any 1 year, until the 
funds upon which such tax would otherwise be levied would become available 
for personal use upon the retirement of the professional person. 

Under the proposal a professional man could pay not to exceed 10 percent, 
or $7,500, whichever is less into a retirement fund sponsored by his profession, 
during each of his earning years. This sum would not be subjected to income 
tax during the year in which it was paid into the fund, but would become tax- 
able at the rates then current, when withdrawn after retirement by any of the 
methods proposed in the amendment. 

In electing to serve his fellow man in the field of personal health services, 
the dentist. like the physician, the lawyer, and other professional personnel, 
deliberately postpones the beginning time of his earning period until many years 
bevond the time when high-school graduates first enter the employment market, 
and for a censiderable time beyond the time when the 4-vear-college graduate 
becomes employable. Today no person can become a dentist until at least 6 
years after his graduation from high school and in most instances this time is 
postponed 7, 8 or more years, depending upon the number of years he spends in 
college prior to entrance to dental school and in an internship or residency subse- 
quent to graduation but prior to commencing practice. 

During this period of preparation for his life work the professional man is 
investing both actual cash for the cost of his education and subsistence and time 
when he might otherwise be accumulating funds in gainful employment. Sub 
sequent to his entry into practice he passes through years of low income while 
attempting to establish a practice. After he is established he has a relatively 
few years of peak income, following which there is a rapid decline. In the case 
of dentists this income curve starts at about $3,000 annually at age 25, rises to 
slightly in excess of $9,000 in his early forties, and then diminishes until it 
reaches the $3,000 point of beginning after he passes his sixty-fifth year. His 
death, in accordance with the statistics for most white males, will occur shortly 
after age 65. During his earning period, he must recoup the funds he has in 
vested in his education, meet his ordinary living expenses and still find a way 
to provide for his old age and that of his widow. 

During his earning lifetime the member of a learned profession is dependent 
solely upon the difference between his gross and his net earnings for his sus 
tenance. No special provisions favor him in providing for his old age. Unlike 
many of those employed by others, no one provides a pension fund for him and 
pays part of its cost. No friendly law guarantees him minimum income in the 
event his patients fail to patronize him, as is provided for the farmer whose 
market is depressed. No one pays him unemployment benefits in the event his 
business fails. By his own choice he is excluded from the benefits of old age 
and survivors’ insurance. 

His very independence makes him more susceptible to the inherent inequities 
in our tax laws. It gives him the chance to make a varying income but it sub- 
jects him to the loss of a larger part of that income to the tax collector, viewed 
from the aspect of his total lifetime earnings, than is the lot of his fellow citizen 
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who chooses to work for another. In his years of low income he pays as much 
tax as his neighbor; in his years of high income, the surtax sequesters a large 
part of his temporarily high earnings. 

The Ives’ amendment offers a partial relief to the professionally self-employed. 
It does not absolve them of the total tax cost of years of abnormally high earn- 
ings, but it does serve to eliminate some of that burden and to postpone the re- 
mainder until that portion of the funds set aside under the provisions of the 
amendment actually become available as disposable personal income. The house 
of delegates of the American Dental Association considered this problem in 
1948 and adopted a resolution endorsing the principle of some form of tax relief 
for the professionally self-employed. The council on legislation has examined 
the proposal of Senator Ives and believes that it comes under the terms of that 
resolution. It therefore endorses the proposal as made. 

The cost of the proposal, so far as dentists are concerned, would not be unduly 
high. As is shown by the attached table, the revenue lost to the Government 
in any one year would be approximately $8,000,000 if every dentist availed him- 
self of the benefits of the amendment to the maximum extent, a highly im- 
probable occurrence. 

The council on legislation, on behalf of the American Dental Association, 
respectfully requests the favorable recommendation of the committee with regard 
to the proposed legislation. 

Respectfully yours, 
PAuL E. JONEs, D.D.S., 
Member, Council on Legislation. 


Mean net income of self-employed dentists, by age groups, as affected taxrwise 
by the Ives amendment to H. R. 4473 


Age croup | Number of | Net earned Present | Tax under | Available ie eatin | Group cost 
Age g I dentists income | tax amendment! for fund as tax loss 


Under 25 825 $3, 058 $270 $222 $306 $48 
25 to 29 10, 050 4, 868 | 553 476 487 77 
30 to 34 10, 4: , 480 | 762 660 748 102 
35 to 39 9, 525 9, 032 042 880 903 162 
40 to 44 o2e 9, 308 , 090 924 931 166 
45 to 49 q , 623 96S J S62 156 
50 to 54 |  B2E §, 307 910 76% R31 148 
55 to 59 ), B25 , 144 942 714 128 


NOTES 


Columns 2 and 3 derived from 1948 Survey of Dental Income by Department of Commerce 
Income-tax amounts calculated by Bureau of Economic Research and Statistics, American Dental 


Association. Groups ‘‘under 25, 25 to 29, and 55 to 59”’ assume 2 tax exemptions; all others assume 4 tax 
exemptions. 


Data on incomes of dentists over 60 excluded since that age is fixed for retirement under Ives’ amendment 

Total maximum cost to Government in any one year, assuming above data and 19%) tax rates, $8,147,480 

(tross tax savings to dentists on incomes ages 25 to 59, both inclusive, estimated at $4,743. Gross deposits 
n pension fund, possible $27,576 during same period. Annual withdrawals over 15-year period after retire- 
ment if maximum contributed $1,838.40 plus share of earnings of pension fund 

Pennies have been disregarded in all examples and sums rounded to nearest dollar. 


CONTROLLED COMPANIES OF 
AMERICAN District TELEGRAPH COMPANY, 
New York, N. Y., August 1, 1951. 
Hon. WALTER F.. GEORGE, 
Chairman, Senate Finance Committee, 
United States Senate, Washington, D. C. 

My Dear SENATOR GEORGE: Further reference is hereby made to information 
received from Elizabeth B. Springer, the clerk of your committee, that although 
a requested appearance before your committee in opposition to the inclusion in the 
Senate version of the Revenue Act of 1951 of section 123 of H. R. 4473 could not 
be effected due to necessary time limitations, a written statement of our views 
could be submitted to you, as chairman of the committee, for inclusion in the 
record of your hearings. 

We should like to avail ourselves of this courteous invitation and submit 
herewith a memorandum of our views on section 123, for inclusion in the record. 





2376 REVENUE ACT OF 1951 


Thank you very much for this opportunity to present the facts which we believe 
clearly demonstrate the inequity of section 123 as presently proposed. 
Very truly yours, 
E. A. Warp, President. 


MEMORANDUM IN OPPOSITION TO THE ENACTMENT OF SECTION 123 or H. R. 4473 1n 
ITS PRESENT ForM BECAUSE SUCH ENACTMENT WoULD INTRODUCE SEVERE IN- 
EQUITIES INTO THE DETERMINATION OF THE FEDERAL INCOME TAx LIABILITY or 
CORPORATE BUSINESS ENTERPRISE IN GENERAL AND THE CONTROLLED COMPANIES 
OF THE AMERICAN DIsTRICT TELEGRAPH Co. (NEW JERSEY) IN PARTICULAR 


THE PROPOSAL AND ITS PURPOSE 


Section 123 of H. R. 4473, as passed by the House of Representatives, would re 
duce to one the number of surtax tax exemptions which may be claimed by a group 
of “related” corporations and also confine such group to a single $25,000 mini 
mum excess profits tax credit. The avowed purpose behind this proposal is to 
avoid loss to the revenues in a period of high corporate income and excess profits 
taxation through “the deliberate splitting up of corporations for the purpose of 
realizing the unusual tax advantages which present law permits” (H. Rept. No. 
586, 82d Cong., Ist sess., p. 24). 


LEGAL UNSOUNDNESS OF THE PROPOSAL 


The revenues are now and long have been adequately safeguarded against the 
atomization of business into multiple units for tax-minimization purposes alone 
Specific safeguards, among others, are contained in section 112 (k) and section 129 
of the Internal Revenue Code, as well as the broad “in good faith for the purposes 
of the business” test which runs throughout the Excess Profits Tax Act of 1950. 
More general in scope, but no less effective, are the provisions of section 45. In 
addition, far-reaching judicial safeguards have been enunciated by the courts in 
such cases as Gregory v. Helvering (293 U. S. 465), National Carbide Corp. v. 
Commissioner (336 U. S. 422), Fairfield Steamship Corp. v. Commissioner (157 
F. 2d 321), and Commissioner v. Transport Trading & Terminal Corp. (176 F. 2d 
570, cert. denied, 338 U. S. 955), among a host of others. 

The real purpo:e of the Treasury would thus appear to be not so much to pro- 
tect the revenues against corporate split-ups motivated by tax considerations 
as to place a formidable tax obstacle to the operation of business enterprise 
through locally incorporated companies created in accordance with sound, in- 
dependent business purposes. See for example such recent cases as Alcorn Whole- 
sale Co. (16 T. C. , No. 10), Berland’s Inc. of South Bend (16 T. C. 182), and 
Chelsea Products, Inc. (16 T. C. , No. 102). 

The Treasury’s present bitter opposition to subsidiary corporations is to be 
contrasted with the following very sane statement made by Mr. Justice Robert 
H. Jackson, then assistant general counsel of the Treasury Department, in testi- 
mony before this committee then considering the Revenue Act of 1936: 

“We see examples of legitimate and almost necessary uses of subsidiary cor- 
porations by those whose operations are widely spread geographically. A na- 
tionally owned business may find it almost necessary, and certainly expedient 
to have subsidiaries in different States, often to comply with the requirements 
of the several jurisdictions as to qualifications for holding property or franchises. 
The Treasury would not favor a tax which would bear oppressively upon such 
legitimate operations.” 

The enactment of section 123, as presently conceived, into law would have the 
very effect which the Treasury wisely, in 1936, wholeheartedly wished to avoid. 


PERTINENT HISTORY OF THE AMERICAN DISTRICT TELEGRAPH SYSTEM’S DEVELOPMENT 


Starting from the most modest of beginnings about the turn of the century, the 
A. D. T. system through its fire and burglar alarm services today protects tangi- 
ble property values exceeding $27,000,000,000. Central stations are maintained 
in all the principal cities in the United States to serve the subscriber to the elec- 
tric protective services furnished by the A. D. T. system. Among these sub- 
scribers may be numbered the United States Treasury, 28 Federal Reserve bank 
buildings, the United States mints, and the Fort Knox and West Point bullion 
depositaries. 


Today the controlled companies of American District Telegraph Co. comprise 


a group of 48 companies, the capital stock of each of which is owned virtually 
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in entirety by American District Telegraph Co. (New Jersey), each operating in 
the State of its incorporation to supply electric protection service which safe- 
guard lives and properties from the hazards of fire, intrusion, and sabotage. 
See attached pamphlet entitled “Protecting Life and Property” for brief descrip- 


tion of services provided and scope of territorial coverage. 
Set forth below are the incorporation dates of the various corporate entities 


comprising the A. D. T. 
company acquired its stock interest. 


system together with the dates upon which the parent 


Controlled companies of American District Telegraph Co. (New Jersey) 


Name 


The American District Telegraph Co 

Do eucautan 
American District Telegraph Co. of San Francisco 
The American District Telegraph Co 

Do. ; LodGa = 

Do 

Do 

Do 
American District Telegraph Co., Inc 
American District Telegraph Co. of lowa 
American District Telegraph Co 

Do. i ‘ ‘ 

Do. 

Do 


The American District Telegraph Co. of Baltimore city 


American District Telegraph Co 

Bankers’ Electric Protective Association 

American District Telegraph Co 

Reliance Alarm Co... 

American District Telegraph Co 

The American District Telegraph Co. of Minnesota 
American District Telegraph Co 


Bankers’ Electric Protective Association, Inc. 
American District Telegraph Co 


American District Telegraph Co. of Cincinnati, Ohio. 


The American District Telegraph Co. of Cleveland. 
The American District Telegraph Co. of Columbus 
The American District Telegraph Co. of Ohio County 
The American District Telegraph Co aie 
American District Telegraph Co. of Toledo, Ohio 

The American District Telegraph Co. of Oklahoma 
American District Telegraph Co : ‘ 
The American District Telegraph Co. of Pennsylvania 
American District Telegraph Co 

American District Telegraph Co. of Dakota 

American District Telegraph Co., Memphis 

American District Telegraph Co., Tennessee 

American District Telegraph Co. of Texas. .. 

American District Telegraph Corp. 

American District Telegraph Co 

Seattle American District Telegraph Co 

American District Telegraph Co. of Washington 
American ‘District Telegraph Co 

American District Telegraph Co. of Milwaukee 
American District Telegraph Co. of Wisconsin.. 


State of incorporation 


Alabama..-_- 


| California 


do 
Colorado 
Connecticut 
Florida. 
Georgia 
Illinois 
Indiana. 
Iowa 
Kansas_-- 
Kentucky -.. 
Louisiana 
Maine 
Maryland.. 
Massachusetts 

do 

do 

do 
M innesota- ~ 

do 
Missouri_. 
Nebraska. - - 
New Jersey — 
New York... 

do . 
North Carolina 
Ohio 

do... 

do 

do 

do ee 

do. - 
Oklahoma... 
Oregon 
Pennsylvania 
South Carolina 
South Dakota 
Tennessee 

do 
Texas 
Virginia 
Utah 
Washington 

do 
West Virginia 
Wisconsin 

do 


| Date of incor- 


poration 


| Apr. 
Sept. 
Oct. 
June 
Apr. 
Dec. 
May 
Mar. 
Feb 
Mar. 
Dec. 
Nov. 
Feb 
Aug 
Aug. 
Jan. 
June 
June 
Nov 
Mar. 
June 
M a. 
May 
Mar. 
July 
Apr. 
| Mar, 
Nov. 


} Sept, 


Nov 


Dec. ‘ 
| Mar. : 


| Jan 


Sept 


Aug. 2 
Mar. 3 


June 
Nov. 
Jan 
| Aug. 
Oct 
Apr. 
Dec. 
July 
July 
May 
Fe b. 
Oct. 


9, 1901 
, 1887 
3, 1899 
2, 1883 
, 1887 
. 1898 


1909 | 


3, 1899 
7, 1898 
, 1890 


, 1885 | 


, 1899 
, 1912 
, 1902 
, 1874 
2, 1883 
, 1907 
3, 1903 
1946 
IsS4 

, 1890 
», 1901 
, 1887 
3, 1902 
5, 1902 
, 1924 
, 1939 
», 1892 
, 1899 
, 1876 
, 1898 
, 1898 
, 1901 
1899 

, 1903 
, 1899 
5 1903 
. 1919 
, 1892 
19, 1902 
9, 1900 
2, 1908 
28, 1897 
28, 1887 
30, 1900 
12, 1903 
9, ISSS 
9, 1899 


| 

| Date of 

| aequi- 
sition 


1902 
1902 
1902 
1928 
1902 
1902 
1909 
1902 
1902 
1902 
1902 
1902 
1912 
1902 
1902 
1902 
1930 
1908 
1946 
1906 
1902 
1902 
1902 
1902 
1902 
1930 
1939 
1902 
1902 
1902 
1902 
1906 
1902 
1902 
1903 
1902 
1903 
1919 
1910 
1902 
1902 
1908 
1902 
1931 

1902 
1903 
1902 
1902 


From the foregoing it is seen that of the 48 corporations which comprise the 
A. D, T.-controlled companies, 41 have been owned by the parent corporation 


since before the ratification of the sixteenth amendment. 


In addition, it may 


be noted that the stock of the remaining seven companies was acquired in 1919, 


1928, 1980, 1931, 1939, and 1946. 


The absurdity of supposing that the A. D. T. 


system’s method of doing business has in any way been dictated by a desire to 
escape its Just burden of Federal taxation when all but 4 of the 48 companies 
have been in existence since before March 1, 1913, is thus amply demonstrated. 

The creation and maintenance of the individual corporate entities was and is 


virtually inescapable for many reasons, among which are (1) a normal desire 
for limitation of liability, (2) the preservation of certain franchise and other 
rights embraced in the original charter heritage, (3) the greater facility with 
which negotiations for franchise and other permissions can be conducted at 
State and municipal levels, and (4) simplification of accounting apportionments 
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affecting revenues, expenses, plant investment, ete. The operations of each 
A. D, T. company are essentially intrastate in character, and there appears to 
be every reason to so regard and maintain them, for all purposes. The indi 
vidual companies operate autonomously. The Treasury’s 1936 views as to the 
virtual business necessity of corporate subsidiaries as voiced by its then assist- 
ant general counsel, Robert H. Jackson, in language quoted above, is fully and 
peculiarly applicable to the business realities faced by the A. D. T. system. 


FINANCIAL EFFECT OF SECTION 123 UPON THE OPERATION OF THE A, D. T. COMPANIES 


Set forth below in schedular form is a chart showing the fiscal import, 
once both severe and capricious, of the proposed changes in the law to be af- 
fected by section 123 upon the individual units of the A. D, T. system and upon 
the system as a whole. Based on 1950 taxable net income, the additional tax 
liability amounts to $181,314. As will be observed, the added tax liability ranges 
from a low of 1.6 percent to a high of 97.4 percent of the liability that would 
result without the application of section 123. This statement brings into sharp 
relief the effect upon low earnings companies. The depressive effect of the addi 
tional Federal tax upon the growth of such low-earnings companies must he 
obvious, and surely runs counter to the long expressed intent of the Congress 
to lend encouragement to such enterprises. 


Showing effect of changes proposed in H. R. 4478, sec. 123, on the tar liability of 
the controlled companies of American District Telegraph Co. (New Jersey) 


| Normal, sur- 
tax, and Normal, sur- 
excess profits! tax, and Indicated 
1950 taxable tax at pro- | excess profits! additional 
net income posed 1951 tax at 1951 tax lia- 
rates butat | ratesand | __ bility 
1950 exemp- | exemptions 
tions 


Name 


The American District Telegraph Co. of 
Ohio ‘ 

Bankers Electric Protective Association 
Inc. (New York) : 

Bankers Electric Protective Association, 
Inc. (Massachusetts) 

American District Telegraph Co. (Utah) 

The American District Telegraph Co. of 
Minnesota o 

The American District Telegraph Co. 
(Dayton, Ohio) 
American District Telegraph Co. of Wash- 
ington F E 
The American District Telegraph Co. of 
Oklahoma 2 

‘he American District Telegraph Co. 
(Nebraska) " 

American District Telegraph Co. of 
Toledo, Ohio ‘ 

The American District Telegraph Co. 
(Colorado) 

The American District Telegraph Co. of 
Columbus, Ohio “ 

American District Telegraph Co. Ine. 
Indiana) 

American District Telegraph Co (Oregon) 

American District Telegraph Co. (Louisi- 
ana) . 

American District Telegraph Co. of Cin- 
cinnati, Ohio 

American District Telegraph Co. (West | 
Virginia) 

Seattle American District Telegraph Co. 
Washington) 

American District Telegraph Co. of Mil- 
waukee 

American District Telegraph Co. of San 
Francisco c 

American District Telegraph Co. (Con- 
necticut) ‘ 

American District Telegraph Co. (Mas- 
sachusetts) 

American District Telegraph Co. of Texas 

American District Telegraph Co. (Min- 
neapolis) , * hand 
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Showing effect of changes proposed in H. R. 4473, sec. 123, on the tax liability of 
the controlled companies of American District Telegraph Co. (New Jersey) 
Continued 


Normal, sur- 
tax,and (Normal, sur- 

excess profits tax, and Indicated  Per- 
1950 taxable tax at pro- | excess profits | additional , cent 
net income posed 1951 tax at 1951 tax lia- in- 

rates but at rates and bility crease 

1950 exemp- | exemptions 

tions 


American District Telegraph Co. (Michi- 

gan) $88, 157.7 $45 5 4500. 00 
A. D. T. Co. (Kentucky) 88, 442. 52, | 57, 5, 500. 00 
The American District Telegraph Co. of 

Pennsylvania 91, 777. 2, } 7,72 j , 500. 00 
A.D. T. Co. (New Jersey) — 118, 005 ; . 678 5. 400.00 
A.D. T. Co., Ine. (New York) 140, 5S5. 4! i7, 5 73, 5 5. 500. 00 
The American District Telegraph Co. of 

Baltimore City ‘ 168, 134. 76 ; 7 7 5, 500 
The American District Telegraph Co. of | 

Cleveland, Ohio 206, 517. 8 21. ; 105. 61 5 FO) 
American District Telegraph Co. (Los 

Angeles) 
American District Telegraph Co. (Mis- | 

souri) 4 | 334, 2 ‘ 21: 2 5, 500. 00 
American District Telegraph Co. (Illinois) 593, 92 . 345, 405. 65 5, 500. 00 
The American District Telegraph Co 

(Alabama) 
American District Telegraph Co. (Florida) 
American District Telegraph Co. (Geor- 

gia) haha ae 
American District Telegraph Co. of Iowa 
American District Telegraph Co. (Kansas) 
American District Telegraph Co. (Maine) 
Reliance Alarm Co. (Michigan). 
A.D. T. Co. (North Carolina) 
American District Telegraph Co. (South 

Carolina) 

American District Telegraph Co. of Da- 

kota i 
A. D. T. Co. (Memphis, Tenn 

A.D. T. Co. (Tennessee) 
A. D. T. Corp. (Virginia ; 

American District Telegraph Co. of Wis- 

consin 


2, 98S, 850. 71 1, 614, 410. 92 


American District Telegraph Co. (New 
Jersey) (parent company) -- -- 1, 634, 027. 55 844, 194. 33 


No taxable income. 


SPECIFIC INEQUITABLE RESULTS OF THE APPLICATION OF SECTION 125, IN ITS PRESENT 
FORM, ON THE TAX LIABILITY OF ADT COMPANIES 


1. We know of no other group of corporations on which the provisions of 
section 123 of H. R. 4473 will weigh so heavily. That many will be affected we 
have no doubt, but with respect of few other groups of corporations are you 
likely to encounter a situation where, as here, the aggregate disallowance of the 
$25,000-surtax exemption is equal to 28 percent of aggregate taxable net income. 

2. In its over-all effect, the Revenue Act of 1951, as passed by the House, 
proposes an increase from 47 to 52 percent, or 5 percent in the normal and surtax 
rates applicable to corporations. By reason of the disallowance of the $25,000 
surtax exemption, the aggregate tax liability of the ADT controlled companies 
is increased not 5 percent but 10.6 percent. 

3. The retention of the $25,000 surtax exemption in the 1950 Revenue Act was 
specifically for the purpose of lending encouragement to the growth of small 
enterprises. It is not clear that a small corporation needs any less encourage- 
ment simply because its capital stock happens to be owned by another corpo- 
ration. Regardless of its ownership, the small enterprise cannot flourish unless 
it be permitted, within the provisions of the Federal-tax structure, to retain 
the funds necessary to sound growth. Nor is it clear that the Ways and Means 
Committee, in drafting section 123 of H. R. 4473, intended to espouse the 
philosophy that the earnings of a corporation organized under the law of one 
State in which it does business, should be employed to support the low or deficit 
earnings of a corporation, similarly situated, doing business in another State. 





2380 REVENUE ACT OF 1951 


It would seem, basically, that the Congress already has defined a small-business 
enterprise as one whose net taxable income does not exceed $25,000. Such being 
the case, and where there is no evidence of incorporation with intent to take 
undue advantage of tax exemptions, it is inequitable to allow the $25,000 surtax 
exemption and minimum excess-profits-tax credit to one specific group of small- 
business enterprises and not to another. 

4. The Internal Revenue Code already imposes one penalty upon the employ- 
ment of corporate subsidiaries by taking 15 percent of all dividend income. 
During 1950, ADT controlled companies paid dividends of $1,479,575 to the 
parent corporation, the tax on which at 52 percent of 15 percent would amount 
to $115,407. It is respectfully suggested that if the corporate entity is to be 
disregarded for the purpose of application of the surtax exemption and minimum- 
excess-profits-tax credit, it should be disregarded for all other purposes, and 
either that intercompany-dividend payments should be treated as wholly tax- 
exempt or the 2-percent premium eliminated which presently is assessed for the 
privilege of filing a consolidated income-tax return. 

5. The proposed additional tax of $181,314, which would be assessed against 
ADT companies by reason of the enactment of section 123 of H. R. 4473, in its 
present form, appears doubly inequitable in light of the fact that subscribers to 
ADT protection services already are subject to a considerable tax burden imposed 
under section 3465 (a) (2) (B) of the Internal Revenue Code upon charges for 
wire and equipment service. During the year 1950, pursuant to this section 
of the code, ADT companies paid into the United States Treasury the sum of 
$1,910,020. Truly, the many ADT companies which fall into the small-business 
class of corporations have long borne up, cheerfully, under a crushing Federal 
tax load, and should not be asked to bear the additional burden threatened under 
section 123 of H. R. 4473. 

6. The electric protection service industry, for several years, has been in a 
State of expansion, spurred by an ever increasing necessity to protect lives and 
property in a dynamic industrialized economy. This situation has called for the 
reinvestment of all available funds. The corporations have no surplus cash re- 
sources. It appears a foregone conclusion that the imposition of an additional 
tax liablity totaling $181,314 will require the companies to seek relief from the 
ceiling price provisions imposed by the Office of Price Stabilization. Such action 
of necessity can but swell the forces of inflation and serve as a deterrent to the 
further use of electric protection services in the protection of industrial plants, 
stores of strategic materials and in the conservation of manpower, all so badly 
needed in furtherance of the country’s defense effort. 

7. From the standpoint of competition, the proposal contained in section 123 of 
H. R. 4478 seems calculated to work grave inequities. A. D. T. companies are 
faced with severe competition within every city of operation at the hands of many 
individuals and corporations relatively few of whom comprise members of a con- 
trolled group. The effect of section 123 of H. R. 4473, therefore, will be to place 
each A. D. T. company at a competitive disadvantage in the minimum sum of 
$5,500 annually. Dependent upon the excess-profits tax situation, the annual com- 
petitive disadvantage could amount to considerably more than this figure. It 
is not believed that it is the desire of Congress to act, thus, to weight the scale of 
the competitive economy. 

8. For almost 50 years the ownership of the companies has been constituted sub- 
stantially as at present. By the enactment of section 123 of H. R. 4473 Congress 
will so have rewritten the rules for doing business as to assess an inequitable tax 
burden upon the A. D. T. group of companies that long have striven, under com- 
petitive strain, to hold their place at even odds in the domestic economy. 


SUGGESTED MODIFICATION OF SECTION 123 


There are two ways in which the objective of section 123 of H. R. 4473 could 
be attained, while at the same time avoiding the creation of the foregoing 
inequities which would discriminate so unfairly against companies possessing a 
corporate structure and tax situation similar to that of the A. D. T. controlled 
companies. These are by the insertion of one or the other of the following pro- 
visions as section 123 (d) of H. R. 4473: 

1. “(a) The provisions of this section shall not apply to any corporation which 
became a member of a ‘controlled group’ prior to January 1, 1940, or 

“(b) The provisions of this section shall not apply to any corporation which 
became a member of a ‘controlled group’ prior to March 1, 1913.” 
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2. “The provisions of this section shall not apply in the case of any corporation 
a member of a ‘controlled group’ furnishing wire and equipment services, charges 
for whose services are subject to taxation under section 3465 (a) (2) (B) of the 
Internal Revenue Code.” 

Favorable consideration of the foregoing representations is earnestly and 
respectfully sought. 


STATEMENT ON BEHALF oF Pasco Propucts, INc. 


My name is Randolph E. Paul, attorney of Washington, D.C. I am submitting 
this statement on behalf of Pabco Products, Inc., 475 Brannan Street, San 
Francisco, Calif., in order to bring to the attention of this committee several 
serious inequities in the excess-profits-tax law. 

As the committee is well aware, Congress imposed the excess-profits tax in 
1950 in order to siphon off increased corporate profits attributable to the Korean 
hostilities and the large military expenditures of our defense effort. Needless 
to say, the tax was not designed to reach the normal earnings of a corporation. 
However, in actual operation, as specifically illustrated by Pabco Products, the 
existing law provides an inadequate credit for the normal earnings of a com- 
pany which began the construction of increased productive capacity more than 
2 years before its first excess profits taxable year and completed such con- 
struction after the end of its base period. 

The excess protits credit based on income is predicated upon the allowance of 
an amount which is a fair and just reflection of the normal earning capacity 
of a business. Congress provided various relief provisions to assure that only 
excessive profits would be taxed. It had no desire to penalize a corporation 
which earns no abnormal profits. However, in the hurried drafting of the law, 
relief from the situation under which Pabco Products is unable to retain its 
normal earnings was overlooked in the letter of the law although it comes with- 
in its spirit. Unless the company can obtain adequate relief from the onerous 
hardships of existing law, it faces serious financial consequences because it 
expanded its peacetime productive capacity while less progressive competitors 
maintained their status quo. 


FINANCIAL HARDSHIP UNDER THE EXCESS-PROFITS-TAX LAW 


*abeo Products manufactures roofing, floor coverings, paints, and other build- 
ing materials. It has a large plant in Emeryville, Calif., and smaller plants in 
other communities in California. Although the company has a reconstructed 
calendar year base period, it reports its income on the basis of a fiscal year end- 
ing June 30. 

On February 9, 1948, Pabco Products borrowed $12,500,000) from two life- 
insurance companies to finance the construction of a linoleum- and felt-base 
floor covering plant at Raritan, N. J. The loan is repayable in annual install- 
ments of $300,000 in each of the years 1949 through 1951 and $750,000 in each 
of the years 1952 through 1962, with the balance payable in 1963. The proceeds 
of the loan were temporarily invested in United States Treasury bonds, which 
were periodically redeemed as funds were required for the payment of con- 
struction costs. The felt-base floor covering unit was completed and began 
operations in May 1950, more than 2 years after construction was commenced. 
The linoleum unit was completed and began operations in January 1951, almost 
3 years after the start of construction. 

The additional plant constructed by the company represents more than 190 
percent of its entire net investment in capital assets at the time construction 
was begun. The decision in late 1947 to build the new plant was based on 
projected normal profits of $1,200,000 per year from its operation, taking into 
account the then current tax rate of 38 percent. Under the existing law, how- 
ever, the income attributable to the additional $12,500,000 invested in this plant 
productive capacity, the additional facilities seemingly must have been in active 
is excluded from the company’s normal earnings credit. The taxation of the 
entire income from the new plant as excessive profits reduces the projected net 
profits from its operation to about $400,000. Manifestly, Pabco Products will 
not be able to meet the annual repayments of $750,000 under the loan agreement 
out of the profits of this plant. Already the company has been forced to reduce 
the income of its stockholders from a quarterly dividend of 30 cents per share 
to a quarterly dividend of 15 cents per share. Not only are the stockholders 
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deprived of any portion of the normal earnings of the new plant in the form of 
dividends, but they will continue to be penalized in order to assure working 
capital and annual loan repayments in excess of the potential plant earnings. 


INADEQUACY OF EXISTING RELIEF PROVISIONS 


Section 444 of the excess-profits-tax law is designed to provide some relief for 
companies which have increased their capacity for production or operation 
However, the section is so narrowly drawn that its application fails to relieve 
gross inequities in many situations. To qualify for relief based on increased 
production by the end of the base period. Hence under the stringent require 
ments of section 444, companies such as Pabco Products are denied relief, 
although they began to increase production facilities long before the Korean War 
and the expanded military expenditures. They are denied relief merely because 
they were unable to complete their new plants before the end of the base period 
due to the extensive nature of their expansion. 

Section 444, as it now stands, overlooks the basic consideration that an excess 
profits tax does not properly apply to those earnings which reflect a corpora 
tion’s normal earning capacity. In the case of old facilities those earnings 
are usually represented by actual earnings during the normal years of the 
base period. At the very least, new facilities which are unrelated to the abnoral- 
ities of the defense economy should be allowed the same rate of earnings as 
was normal for such facilities on an industry-wide basis. Even the much 
criticized relief provisions of the former excess-profits-tax law wisely afforded 
relief in such situations. And under section 445 a new corporation formed to 
construct and operate the new plant constructed by Pabco Products would be 
entitled to a normal earnings return on the plant before its profits would be 
subject to the excess-profits tax. 

Apparently the credit for capital additions during the latter part of the base 
period, contained in section 485 (f), was intended to complement section 444 and 
provide a measure of relief to a company investing in productive facilities which 
were not completed by the end of the base period. This section, however, falls 
short of the policy which it was designed to serve. Since the draftsmen assumed 
that investments in the first half of the base period are fully, or largely, re 
flected in the base period earnings, section 435 (f) makes no provision for those 
companies which invested capital funds in expanded production facilities more 
than 2 years before their first excess profits taxable year. The section overlooks 
the fact that, in many instances, such investments are not finally converted 
into production until after the end of the base period. 

The inadequacy of section 435 (f) is particularly emphasized in the case of a 
fiscal year corporation which receives the credit for capital additions during 
the last 2 years prior to its first year subject to the excess profits tax, although 
its base peried is reconstructed on a calendar year basis. The effect of this 
divergence from the reconstructed calendar year in the case of a company suc! 
as Pabeo, which has a taxable year ending on June 30, is that Pabco receives 
credit for capital additions only during the last 18 months of its base period 
instead of during the last 24 months as is true for calendar year corporations 

I understand that the reason for the lack of uniformity was the fear of admin 
istrative difficulties in connection with capital additions in the base period by way 
of earnings and profits. It was apparently thought that fiscal year companies 
would not have adequate records of earnings and profits as of the end of the 
calendar years 1948 and 1949. This difficulty, if any, however, cannot apply to 
borrowed capital, and the importance of borrowed capital as a source of base 
period capital additions has been unfairly minimized. 

Pabco Products is further harshly penalized. As it repays the borrowed cap 
ital, its excess profits credit will be reduced by 12 percent of 75 percent, or 9 
percent, of the amounts repaid. Not only does the company receive no credit 
for the additional borrowed capital, but the inadequate excess-profits credit that 
it otherwise has is further diminished annually by the repayment of capital 
funds which were never reflected in its earnings base. 


PROPOSED AMENDMENTS 


At present the excess-profits tax seriously penalizes expanding corporations 
at a time when additional production is urgently needed. The relief provisions 
do not satisfactorily provide for the progressive corporation which, during the 
normal years of the base period, took the risk of investing additional capital 
funds in expanded productive capacity to meet the needs of the peacetime 
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economy. In order to correct the inequity and remedy the oversight, a new 


subsection (4) should be added to section 444 (b) along the following lines: 

“(4) Any increase in the taxpayer’s capacity for production or operation con- 
summated during any taxable year ending after the last day of the base period, 
as a result of the construction of additional facilities begun and continued during 
the base period, shall be deemed to be an increase in capacity in existence on the 
last day of the base period.” 

Respectfully submitted. 

RANDOLPH E. PAUL. 


UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
Washington, D. C., August 2, 1951. 
Hon. WALTER F.. GEORGE, 
Senate Finance Committee, 
United States Senate, Washington, D. C. 

DeAR SENATOR: Enclosed please find a copy of a resolution adopted or pre- 
sented at a meeting of citizens in Memphis, Tenn., on July 27, 1951, concerning 
income taxes. 

I have received numerous letters from my constituents enclosing me copies 
of this resolution, and if you will lay it before your committee for consideration 
| shall greatly appreciate it. 

Thanking you and with best regards, I am 

Sincerely your friend, 
KENNETH MCKELLAR. 


RESOLUTION PRESENTED AT A MEETING OF CITIZENS AT THE PEABODY HoTEeEL, MeM- 
PHIS, TENN., JULY 27, 1951, ar 11:15 A. M. IN PROTEST TO THE RAISING oF ALI 
INCOME TAXES 


Whereas the House of Representatives has passed a bill known as the Revenue 
Act of 1951 authorizing a straight 12%-percent increase in all existing income 
taxes collected by the Federal Government and imposing an additional 5-percent 
tax and raising excess-profits taxes up to 70 percent on the already overburdened 
and overtuxed business corporations of this Nation; and 

Whereas our Government, while urging civilians to economize on manpower is 
squandering manpower (which is being increased at the rate of 1,900 Govern- 

ent employees per day) as in the case of 13,565 employees last year in the 
Bureau of Indian Affairs (one for every 30 Indians) and as in the case of 17,365 
employed chauffeurs to drive our public servants around Washington, to enu- 
merate two sinall items as examples of wasted manpower ; and 

Whereas there is general confusion, waste and inefficiency in our overwhelm 

g bureaucracy as exemplified in the Federal Supply Services of the General 

rvices Administration, which is divided into 4 branches, 17 sections, 27 units, 

t subunits, 13 groups, and 1 inquiry office; and 

Whereas no new tax legislation would be needed if Congress would eliminate 
waste in Government spending and lending for nonessential projects, most of 
which the people do not need, do not want and cannot afford to pay for: Now 
therefore be it 

Resolved, That in the interest of justice, equity and the preservation of ou 
free Republic, we, the citizens of Memphis, gathered here to consider the Revenue 

t of 1951, do condemn its passage by the House and petition our representatives 

the United States Senate to defeat this measure which is socialistic in prin 
le and destructive in purpose; and be it further 

Resolved, That we, the taxpaying public, rise in righteous indignation and 
emand of our elected Representatives and Senators, that they shall first dem 

strate a true measure of economy and efficiency before they request one addi 
tional cent of revenue from an already overtaxed public about to lose the last ves 
tige of freedom and solvency: Be it further 

Resolved, That we are opposed to the levying of any new Federal taxes what- 
ever until every dollar of nonessential spending and lending is eliminated and 

en shold the levying of new taxes be judged sound and necessary that such taxes 
should be paid by all the people through a pay-as-you-go manufacturers’ sales 
tax, and no further discriminatory or punitive taxes be assessed; and be it 

irther 
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Resolved, That each citizen present will mail a copy of this resolution to the enti 
following Senators and Congressmen: Congressman Cliff H. Davis, House Office and 
Building; Senators Kenneth D. McKellar and Estes Kefauver, Senate Offic all « 
Building. sary 

4. 
eati 
Dep 
coul 
due. 
chet 

ed. 
The Honorable WALTER F. GreorGe, to t 

Senate Office Building, Washington, D. C. tax- 

My Dear Senator Grorce: If the tax withholding at source from dividends ame 
and interest which is proposed in chapter 6, H. R. 4473 is adopted and becomes Tre 
part of our tax law, organizations which are by law exempt from Federal income the 
tax will be adversely affected; income will be diminished, application of funds Tre 
to the purposes for which they have been dedicated will be retarded and much S 
needed funds will be constantly frozen in the hands of the Treasury Department. 

Additional costs of operating will be imposed upon tax-free organizations in 
connection with the requisitioning, accounting and handling of funds. 

It is hoped that tax withholding at source from dividends and interest will be 
eliminated from the tax bill when it is finally adopted. However, should this 
withholding or any portion of the proposal be retained, the attached suggestion 
ot procedures for currently obtaining tax refunds would relieve some of the 
burden this withholding imposes on tax-free organizations. 

Your consideration of the enclosed memorandum will be appreciated. The 

Respectfully yours, ace 
HENRIETTA GIBSON, the 


Treasurer. exe! 
dur 


WoMAN’sS DIVISION OF CHRISTIAN SERVICE, 
OF THE Boarp OF MISSIONS AND 
CuuURCH EXTENSION OF THE METHODIST CHURCH, 
New York 11, N. Y., August 1, 1951. 


PROPOSED 20 PERCENT TAx WITHHOLDING AT Source From DIvIpENDS AND Bonp 
INTEREST 


If the proposed tax withholding at source from dividends and interest becomes 
effective, and no exceptions are recognized at source, entities which are by law 
exempt from Federal income tax will be adversely affected. Income will be 
diminished, application of funds to religious, charitable, and educational purposes 
will be retarded and the actuarial basis for pension trusts will be seriously dis 
turbed. Millions of dollars, representing tax refundable to tax-exempt entities, 
will be constantly frozen with the Treasury Department. 

The procedure outlined below would relieve tax-exempt entities of some of 
the burden this proposed tax withholding at source would impose and provide 
all such entities with a means of obtaining a tax refund each month. Th: 
Ways and Means Committee of the House of Representatives, recognizing that 
refunds should be made to tax-exempt entities as quickly as possible, has pr: 
posed that such entities able to do so be permitted, each month, to offset, against 
funds held by them representing taxes withheld from wages for social securit) 
and so forth, the tax withheld at source from dividends and interest. There are 
many tax-exempt entities which will not be able to obtain a tax refund in this 
manner; however, if the below-suggested procedure is permitted, all tax-exem)! 
entities would receive like consideration. 


SUGGESTED PROCEDURE 


1. The tax-exempt entity would file with its depositary or depositaries a certiti 
cation, verified by the Treasury Department, of its tax-exempt status. An a 
ceptable form would be prescribed by the Treasury Department. 

2. A dividend payment or interest payment order would be filed with corpor: 
tions or their paying agents for all stocks and bonds registered in the name 
the tax-exempt entity, so that all dividends and interest on such investment 
would be received through a depositary. All income on stocks and bonds own 
by such an entity, but registered in the name of a nominee, and so forth, wou 
be collected through the depositary, as would all interest on bonds held in coupe! 
or bearer form. This procedure is suggested as a means of proof of receipt of 
income. 

3. The depositaries, upon receipt of dividends and interest, representing \) 
percent of the amount due, would credit the proper account of the tax-exempt 
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entity. Depositaries would be looked to for the correctness only of the dividends 
and iftterest on stocks and bonds held by them in custody. The correctness of 
all other income would be determined by the tax-exempt entity, with all neces- 
sary adjustments made through the proper account with its depositary. 

4. Each month, the tax exempt entity would file with its depositary a certifi- 
eation (in duplicate), in such detail and form as prescribed by the Treasury 
Department, of the income its depositary has received and credited to its ac- 
count during the month. This detailed certification would set forth the income 
due, the refundable tax withheld, and the net amount received, and would be 
checked by the depositary against its control records. 

5. Attached to the certification statement submitted by the tax-exempt entity 
to the depositary would be a draft drawn on the Federal Reserve bank by the 
tax-exempt entity payable to the depositary for the account of such entity in the 
amount of the tax refundable. This draft would be in a form prescribed by the 
Treasury Department and would contain the endorsement and guarantee of 
the depositary similar to the following, or in a form to be prescribed by the 
Treasury Department: 

“By endorsement of this draft, the depositary bank guarantees 

“(1) That the drawer has filed with the depositary bank a Treasury cer- 
tificate evidencing its tax-exempt status. 

“(2) That the draft has been signed by a duly authorized officer of the 
drawer. 

“(3) That the proceeds have been credited to the drawer’s account. 

“(4) That the amount of the draft does not exceed 25% of the total 
interest and dividend payments credited to the drawer’s account in the 
depositary bank during the preceding calendar month.” 

The draft would be presented by the depositary to the Federal Reserve bank 
accompanied by the duplicate copy of the tax-exempt entity's certification. If 
the Treasury Department would honor these drafts, it will result in the tax- 
exempt entities obtaining each month a refund of the tax withheld at source 
during the previous month. 


WITHHELD TAx REFUND DRAFT 
New YORK 19____ 1-120 


Pay to the order of 
For account of 


éhsnieisigbies timate, reams a a a i ah at mel de ital a anata cn _._ Dollars 
To—Federal Reserve Bank of New York, 
Fiscal Agent for Treasurer of the United States. 


(Authorized signature) 


[See endorsement——reverse side] 
[Reverse side] 


By endorsement of this draft, the depositary bank guarantees— 

(1) That the drawer has filed with the depositary bank a Treasury Ccer- 
ficate evidencing its tax-exempt Status. 

(2) That the draft has been signed by a duly authorized officer of the 
drawer. 

(3) That the proceeds have been credited to the drawer’s account. 

(4) That the amount of the draft does not exceed 25 percent of the total 
interest and. dividend payments credited to the drawer’s account in the 
depositary bank during the preceding calendar month. 

Concerning interest on bonds, notes, etc., traded in between interest dates, the 
certification will always agree with the depositary’s control if tax is withheld 
only on regular interest payment dates. If tax withholding on accrued interest 
is taken into account by buyer and seller on between-interest-date transactions, 
there will be certain instances where tax refunds requested in the certifications 
will be less than 25 percent of amount shown by the depositary’s control as 
collected. For example: 

A. Where a tax-exempt entity buys a bond, etc., between interest dates and 
holds the security at the next regular interest date, the refund requested would 
be based on the period such entity held the security. 
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B. Where a tax-exempt entity sells a bond, ete., between interest datesy pro- 
viding such entity held the security on the previous regular interest payment 
date the tax refund requested will be 25 percent of the amount the depositary 
would show as collected, but if the security was not held on the previous regular 
interest payment date the refund requested would be based on the period the tax 
exempt entity held the security. 

C. It is recognized that where a tax-exempt entity sells bonds, notes, ete., 
between interest dates with adjustments made for tax withholdings, should such 
entity include in its certification for the month in which the sale took place a 
request for refund, such refund might be in advance of the month when the 
Treasury Department will collect the tax at source. In such instances, these 
items could be included in the certification for the month in which the regular 
interest date occurs. 

D. Regarding tax-withholding on true discount notes, bills, etc., the method 
as to how the Government will want this income treated for tax withholding 
will first have to be determined and, based upon that determination, such amounts 
could be satisfactorily worked into the certification. 


SUGGESTED PROCEDURE FOR THE SMALLER TAX-EXEMPT ENTITIES 


The tax-exempt entity would deposit dividend payments, interest payments, 
ete., from which a 20-percent tax has been withheld in its local bank and simul! 
taneously hand said bank a draft drawn on the Federal Reserve Bank as fiscal 
agent for the Treasury of the United States in the amount of the tax withheld 
at source from these specific dividend and interest payments, ete. This draft 
would contain endorsements similar to the following: 

A. “By endorsement of this draft the drawer certifies— 

“1. That it holds a good and valid ruling from the Treasury Department 
evidencing its tax-exempt status. 
That the proceeds have been credited to the account of the drawer 
That the amount of the draft does not exceed 25 percent of the total 
interest and dividends, ete, from which tax has been withheld at source, 
which has been credited to the drawer’s account simultaneously with this 
draft.” 
(B) “By endorsement of this draft the bank certifies 
“1. That the amount of interest, dividends, etc, noted above have bee! 
credited to the account of the drawer.” 
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NATIONAL FEDERATION OF 
STATE HiguH Scuoot ATHLETIC ASSOCIATIONS, 


Chicago, Ill., August 2, 1951. 
Hon. WALTER F. GEORGE, 


Chairman, Senate Finance Committee, 
Washington, D. ©. 

DEAR SENATOR: Our organization, the National Federation of State High Schoo! 
Athletic Associations, is the governing body in athletics in the high schools in the 
tS States. As such we are very much interested in the promotion of athletics 
in the high schools. 

In the present tax bill, H. R. 4473, the excise tax is to be removed from suc! 
equipment as football, basketball, track, gymnasium equipment used principal!) 
by the schools, but it is proposed to continue the tax on baseball equipment, sui 
aus balls, bats, gloves, masks, body protectors, and leg guards. 

It is the feeling of our association that the tax should also be removed fro 
baseball equipment because this equipment is very important in carrying on our 
physical-training program in the schools, just the same as football, basketba 
track, ete. 

For a number of vears, baseball in high schools was curtailed but becauss 
baseball fills such an important part in our physical training of boys in the 
ages of 12 to 17, our association initiated a program 5 years ago of increasing 
interest in the game. 

For the 1950 vear baseball was played in over 9,000 high schools with an esti 
mated 200,000 students participating. In addition there are an additional 
600.000 boys participating in informal baseball practice connected with the 
public school programs, making a total of SO00,000 in all 

The public high schools can purchase their equipment free of excise tax 
althongh there is considerable clerical work involved in the completing and 
filing of the excise-tax exemptions forms. 
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Fiscal Agent for 
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To - Federal Reserve Bank of New York 


Pay to the Order of 
for Account of 
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We respectfully request that baseball equipment be exempted from excise tax 
and thus relieve our school officials of the necessity of filing tax-exemption 
certificates. There will be no loss in revenue to the Government. As it is 
impossible for our associations to appear before your committee, it will be 
appreciated if this letter can be made a part of the record of the hearings. 

Very truly yours, 
H. V. Porter, Executive Secretary. 


LitTLE LEAGUE BASEBALL, INC., 
Williamsport, Pa., August 1, 1951. 
Hon. WALTER F. GEORGE, 
Chairman, Senate Finance Committee, 
Washington, D. C. 

DeEAR SENATOR GEORGE: Thirteen years ago, there was created the Little League 
Baseball movement that is now growing rapidly and which sets up baseball 
leagues for boys from 9 to 12 years of age. There are over 50,000 boys now 
playing in these leagues. 

We understand in the present tax bill, H. R. 4478, the excise tax on baseball 
is continued, though it is removed from other similar equipment. 

We strongly urge that the tax be removed from baseball equipment, for the 
continuance of the tax at a 15 percent level, as proposed in H. R. 4473, would 
be a curtailing factor in the growth of the Little League Baseball, because of the 
increased cost produced by this tax. 

The public schools can purchase their equipment free of the excise tax through 
a rather complicated procedure of filing an exemption form. This exemption, 
however, is not available to any organization such as the Little League. 

Baseball has played a very important part in helping to curb juvenile delin 
quency in Many areas and we are hopeful that your committee will favorably 
act upon the removal of the excise tax on baseball equipment. 

We will appreciate it if you will include this letter as a part of the record 
of the hearings. 

Yours very truly, 
CarkL E, Storz, Commissioner. 


AFFILIATED GAS EQUIPMENT, INc., 
Cleveland, Ohio, August 2, 1951. 
Hon. WALTER F’. GEORGE, 
Chairman, Senate Finance Committee, 
Washington, D. C. 

My Dear SENATOR: In view of the limited time available to the Senate Finance 
Committee for hearings on H. R. 4473, the Revenue Act of 1951, we are setting 
forth in writing our views on amendment of the excess profits tax. We respect 
fully request that the committee give consideration to our letter and that it be 
incorporated into the record of the committee’s hearings. 

As you know, part II of the Excess Profits Tax Act of 1950 enables only 
“acquiring corporations,” as defined in section 461 (a), to take into account the 
income credits of their predecessor companies in computing their own excess 
profits credits. Corporations acquiring their predecessors’ assets and business 
in transactions other than those specifically described in section 461 (a) do not 
qualify for the benefits of part IT. 

Affiliated Gas Equipment, Inc., was incorporated in August 1948, and began 
business in January 1949, when it purchased for cash all the assets subject to all 
recorded liabilities of three wholly owned subsidiaries of Dresser Industries, 
Inc. This acquisition was not one of those described in section 461 (a). The 
three Dresser subsidiaries, Bryant Heater Co., Day & Night Manufacturing Co., 
and Payne Furnace Co., were the only gas-appliance subsidiaries of Dresser 
Industries, Inc., and shortly after the sale they were dissolved and Dresser 
withdrew from the gas-appliance field. Affiliated Gas Equipment, Inc., has con 
tinued to operate the plants of the three companies whose assets it purchased, 
and has continued to manufacture and sell gas appliances of the same general 
nature as were manufactured and sold by its three predecessor companies. Since 
Affiliated Gas Equipment is not entitled under the present provision of part 1] 
to use the income credit of the three predecessor companies and since it was in 





ise tax 
mption 
; it Is 
vill be 


tary. 


League 
aseba ll 
‘Ss now 


iseba |] 


‘or the 
would 
of the 


rough 
aption, 


delin 
orably 


record 


inanc¢ 
setting 
pspect 
t it be 


s only 
int the 
excess 
ISINESS 
do not 


began 
to all 
stries, 
= She 
ig Co., 
resser 
resser 
is con 
hased, 
eneral 
Since 
art II 
was iD 


REVENUE ACT OF 1951 2389 


existence and doing business itself in only 1 year (1949) of the base period, it 
haus had to make use of the “new corporation” relief provisions of section 445 
in constructing an average base-period net income. This has not been wholly 
satisfactory, however, because the industry group in which it falls, “Primary 
metal industries and fabricated metal products (except ordnance, machinery, 
und transportation equipment), is an extremely large and diversified group in- 
cluding metal industries from steel works to tin cans. The tentative industry 
rate of return for this broad industry group is 13.8 percent, which we believe 
is substantially lower than the rate would be on our industry if a more refined 
classification were employed. Since there is no general relief provision in the 
1950 act, we have no opportunity to construct a more realistic income credit 
based upon the merits of our own particular case. 

We, therefore, commend to the consideration of the committee an amendment 
of the Excess Profits Tax Act to broaden the definition of “acquiring corpo- 
rations” to include at least companies acquiring, in a taxable transaction, all 
the assets and assuming the liabilities of predecessor companies where the pre- 
decessors dissolve after the sale and where the proceeds of the sale are not used 
in pursuit of the same business. For reasons set forth below, however, we con- 
sider it important that such an amendment provide an alternative credit to be 
used at the option of the taxpayer. and that the availability of the new credit 
provided by part II not withdraw from an eligible corporation its present right 
to construct a base period net income under the “new corporation” method of 
section 445, 

Such an amendment would eliminate the penalty imposed by the present law 
on corporations such as Affiliated Gas Equipment, Inc., which are taxed on so- 
called excess profits which would not be excess had the predecessor companies 
been continued in existence or had they transferred their property to their suc- 
cessors in any of the types of corporate absorptions recognized in section 461 (a). 
In the case of Affiliated Gas Equipment, Inc., the excess-profits credit in 1950 
would have been approximately $400,600 greater, and in 1951 would be approx- 
imately $600,000 greater, if the base period experience of its predecessors could 
be taken into account. This represents a direct tax penalty which its competi- 
tors do not have and which would have been avoided if it had purchased the 
stock of the three predecessor companies instead of their assets. 

We also think, however, that it is important to realize that some taxable asset 
acquisitions involving new management and personnel may not represent a true 
extension of predecessor company base period income. In such cases, where 
the successor Company is now entitled to the “new corporation” relief provision, 
it would certainly seem unfair to deprive it of its existing rights to its industry 
rate of return, and for that reason we strongly recommend that any amendment 
to part II to extend its provisions to taxable asset acquisitions be extended as an 
alternative credit which would not deprive “new corporations” of their existing 
rights to their industry rate of return. 

To summarize, we recominend amendment of the Excess Profits Tax Act in 
the following two particulars: 

(1) To include in the definition of “acquiring corporation” in part II at 
least companies acquiring all the assets and assuming the liabilities of one 
or more predecessor companies during or after the base period in taxable 
acquisitions where after the sale the predecessors discontinued business and 
dissolved ; and 

(2) To make available this new credit of part II on an optional basis to 
corporations otherwise entitled under existing law to the “new corporation” 
provision of section 445. 

In conclusion, we appeal to the committee to provide relief from the inequities 
described herein in any proposed legislation which it may report. 

Very truly yours, 

PHILIP W. Scort, Vice President. 


New YORK, N. Y., August 3, 1951. 
Senator WALTER F. GrorRGE, 
Chairman, Senate Finance Committee, 
Senate Office Building. Washington, D.C. 

The members and executive council of the Federation for Railway Progress 
respectfully urge your committee not to increase the already high surtax on the 
income of railroad companies. We estimate that the 5-percent increase in these 
taxes provided for in House bill 4478 which you are now considering would mean 
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$60 to $70 million additional annual tax burden for an industry already paying 
over a half billion dollars per year Federal income taxes. Instead of adding 
this new burden to railway industry, respectfully suggest this amount be realized 
by eliminating completely cash subsidies to airlines now running $40 to $70 
million per year. These cash subsidies are in addition to hidden subsidies we 
estimate at close to $400 million per year which air transport industry enjoys. 
The millions of people who own and work for railroads are unable to understand 
why their industry which pays its own way in every respect must contribute an 
additional $70 million per year to Treasury while their airline competitors con 
tinue to draw an equal amount in unnecessary cash subsidies. 
THOMAS J. DEEGAN, Jr., 
President, Federation for Railway Progress 


LITHOGRAPHERS NATIONAL ASSOCIATION, INC., 
New York, N. Y., August 2, 1951. 
Hon. WALTER F.. GEORGE, 
Chairman, Senate Committee on Finance, 
Senate Office Building, Washington, D. C. 

Dear Str: On numerous occasions over the past years the Lithographers 
National Association has recorded with the Senate Finance Committee the facts 
with respect to the discriminatory burden placed upon this industry of small 
business enterprises by section 3406 (a) (4) of the revenue code which levies 
extremely high excise taxes on photographic equipment and film. 

Among others we have pointed out the following facts: 

1. That photographic equipment and film are tools of production and production 
supplies for lithographers. 

2. The rate of these taxes was sharply increased under the Revenue Act of 1942 
to a point where, taking into account the sharply increased cost price of photo- 
graphic equipment, the actual tax in dollars is increased to more than 550 percent 
of the amount of the tax collectable prior to the passage of the 1942 act. 

3. That the smaller lithographers bear the brunt of the taxes on film. 

4. That the tax is inflationary. 

5. That, if continued, the tax threatens the growth of this industry. 

The purpose of this communication is to record our support of the proposals 
set forth in section 485 of H. R. 4473, which provides long-needed correction of 
the excises on photographie equipment and film, as well as to urge aflirmative 
action on this proposal by the Committee on Finance and by the Senate. 

We would appreciate it greatly if this letter could be made a part of the record 
in the current hearings. 

Respectfully yours, 
EpWArpD D. Morris, Secretary. 


STATEMENT OF E. J. BACHMAN, VICE PRESIDENT, JEFFERSON ISLAND 
SALT Co., LOUISVILLE, Ky. 


The total salt production in the United States for the peak war year of 1944, 
according to the United States Department of Interior, Bureau of Mines, was 
15,717,171 short tons. The average yearly production of salt from 1944 to and 
including 1949 was 15,714,831 short tons, or within 2,340 short tons of the coun 
try’s requirements during the last war. 

Recent Government and industry estimates’ point out that 10,000 tons of 
chlorine per day will be required by war industries by the end of 1951. In view 
of this, the Government has issued certificates of necessity for 3,121 tons of 
chlorine per day additional capacity and 319 more tons per day are under study. 
This additional chlorine capacity will require over 6,000 additional tons of salt 
per day, or an increased yearly capacity of over 2,000,000 tons of salt. 

Synthetic-rubber plants, military installations, and expanding industry will 
also require more salt, which will substantially increase the 2,000,000-ton chlorite 
requirements. 

In recent years there has been a negligible amount of capacity added to exist 
ing salt plants because the returns on this low-price commodity have not justified 


2 As reported in Chemical Industries, week of April 7, 1951. 
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the large investment required to produce additional salt. In order to alleviate 
the forthcoming shortage, it is essential that the salt producers be given stimulus 
for expansion and modernization of existing facilities and incentive to invest in 
additional productive capacity. 

The most feasible way of providing this incentive is for the Federal Government 
to allow a percentage depletion on salt comparable to the depletion allowed on 
similar minerals, such as coal, oil, sulfur, phosphate, ete. 

Based on statistics released by the Bureau of Mines in its 1949 Minerals Year- 
book, the total value of naked salt produced in 1949 amounted to $54,048,226. 
Assuming a 50-percent cost of extraction, treatment, etc., for the industry and 
a 15-percent percentage-depletion allowance, disregarding possible interim excess- 
profits taxes, the cost to the Federal Government of this depletion allowance 
would be only about $1,500,000 per year. This is an insignificant figure when 
compared with the benefits to be derived from expanding the salt industry com- 
mensurate with the increased needs for salt during the present emergency. 

It is, therefore, recommended that Congress provide for a 15-percent percentage- 
depletion allowance on salt by including the word “salt” in section 114 (b) (4) 
of the Internal Revenue Code of 1950 between the words “rock asphalt” and 
“phosphate rock.” 


VHEELING, W. Va., August 2, 1951. 
SENATE FINANCE COMMITTEE, 
Washington, D. C. 


GENTLEMEN: The following statements are true and correct and will be at- 
tested to by the affidavit which follows the close of the statements. 

3ecause of the fact that we were not in business prior to January 1, 1946 (hav- 
ing begun business on May 1, 1946), we cannot even use the growth factor but 
must be considered a new corporation which is given a credit equal to the return 
that the rest of its industry received on total assets. This, for a young fast- 
growing corporation, gives us nothing. We are not asking for any special 
privilege but simply that we be treated no differently than a corporation who 
began business January 1, 1946. We believe we are entitled to at least comparable 
consideration with such a concern. 

In the case of a company such as ours, comprised of men who were experienced 
in the business and whose ability and experience permitted a rapid expansion of 
the business, any return On assets for the industry is entirely inadequate to 
measure the growth of our particular business. We believe that we should at 
least be permitted to use as favorable a method of determining our credit as are 
concerns who were in business prior to January 1, 1946. Those concerns can, 
if they meet certain requirements as to increase in sales or increases in payrolls 
during the last half of their base period—that is, 1948 and 1949 combined com- 
pared with 1946 and 1947 combined—use either the last half of their base period 
or the last year of their base period as their credit factor. This does give con- 
sideration to growth because if a company grew, then its growth would be re- 
flected in the last half of its base period and especially in the last year of its 
base period. 

We would be satisfied at least in some measure if we could do this, but we 
cannot because the growth provisions of the code provide that a firm such as 
ours, which is a new corporation, cannot use that provision. Therefore, even if 
we had a growth that was twice as good as our competitor who happened to be 
in business prior to January 1, 1946, we are stuck with an average base-period 
net income that takes into consideration a very low start and a very high finish 
in the base period; also, which gives no relief at all when comparing the return 
on our total assets with the return for the industry since we were probably the 
only member of our particular industry that had such a growth factor. 

We believe that any corporation, no matter when they started business, should 
be permitted to use the growth factor if it could show that over four equal periods, 
beginning with the time it was incorporated and ending with the end of its base 
period, it had the type of growth provided for in the growth sections of the Excess 
Profits Tax Act. In other words, let us say we started business on May 1, 1946, 
and thus our base-period record could only be for 3 years, 8 months. That would 
be 44 months. We believe that if we can show that in the last 22 of those 44 
months we had the same type of growth as that provided for in section 435 (e) 
for the “alternative based on growth,” that we, too, should be permitted to use 
the same portion of our base period as the credit as is provided under that sub- 
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section for those firms who meet the growth factors. This would mean that if a 
firm had only a 2-year existence in the base period, if it could show in the last 
half of those 2 years—that is the last year compared with the first year—that 
it had the required growth factors, it, too, would be entitled to use whatever 
credits are provided for in the manner provided under section 485 (e) of the 
code. This would not be giving any firm any advantage, but simply giving a firm 
the same privilege as any other firm has who may have happened to have been 
organized prior to January 1, 1946. After all, if a firm does meet the growth 
factors, what is the difference how long it has been in business? It should be 
permitted to use a similar type of credit as any other firm may use under the 
same circumstances, even if the latter firm happens to have been in existence 
longer than the first firm. 

We ask this in equity only and in fairness to a corporation whose growth has 
been phenomenal and who is continuing to grow. For instance, our experience, 
especially as shown by our 1950 fiscal year (October 1, 1949, to September 530, 
1950) indicates that our base-period net earnings were as follows: 


Year ended Sept. 30— 
~ $117, 442. 5s 
203, 995. 48 
359, 799. 15 
478, 454. 42 

The foregoing figures are all before Federal income tax. Under normal con 
ditions, if the foregoing were representative of four calendar years beginning 
January 1, 1946, under the growth formula permitted under section 435 (e) of the 
Internal Revenue Code, a firm with the above history of earnings (assuming, of 
course, that it met the growth factors as this firm does in both the case of sales 
and payrolls), we would have a credit of 85 percent of $478,454.42. Because our 
tirm did not begin business until May 1, 1946, we are unable to calculate our 
credit by allowing for a growth factor, but must compute it under section 445 
of the Internal Revenue Code as a new corporation. Because of the fact that 
our growth was far and away ahead of any increase in our assets, it is far better 
for us to simply average our income for the three full vears we were in business 
during the base period rather than attempt to take a credit based on an industry 
return on total assets. Under these circumstances a firm like ours, which has 
had a much better growth than that even provided for under section 435 (e) of 
the Internal Revenue Code, comes up with a credit of 85 percent of $257,410.49 
plus $31,171.04 for an increase in capital during the last 2 years of the base 
period. This results in a total credit of approximately $250,000, whereas, if we 
were permitted the same privilege of using the growth provisions of the code, our 
credit would be almost $407,000, or 60 percent more than the credit permitted 
us at present. 

As an example of how this works, compared with our chief competitor in this 
area who has been in business for many years, we submit the following eom 
parable information for our fiscal years ended September 30, 1947, to September 
30, 1950, inclusive, with their calendar years ended December 31, 1946, to Decem 
ber 31, 1949, inclusive. The latter represents the base period for that company 
and the former represents the years out of which we carve the information for 
our base-period credit: 


Comparison of taxable net 


Comparison of net sales ; : 
f profit before income taxes 


Local com- Local com- 
petitor petitor 


Calendar year 1946 and fisc ar ended Sent. 

30, 1947 $3, 324, 947. 63 $644, G55, OS $502, 278. 08 
Calendar year 1947 and fisc ir ended Sept 

30, 1948 4, 828, 458.89 | 1,012, 798.63 | 1,076, 530.89 
Calendar year 1948 and fisc ir ended Sept. 

30, 1949 5, 218, 776. 13 | 1, 633, 728. 54 | 1, 063, 889. 06 
Calendar year 1949 and fisc ar ended Sept 

30, 1950 4, 674, 663.45 | 2, L83, 187.92 729, 850. 99 
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In addition to the foregoing situation, our net sales for the 6 months ended 
March 31, 1951, amounted to $1,509,896.22 and our taxable net income, before 
income taxes, for the same period amounted to $359,746. This indicates a very 
decided continuance of our growth factor. The competitor's figures for the 1950 
calendar year were net sales of $5,896,020.65 for the full year and profits, before 
income taxes, of approximately $947,535.55, also for the full year. I am a sub- 
stantial stockholder in the competitor’s business and have secured this informa- 
tion from the financial statements which they send me each year after the close of 
the calendar year. 

On the basis of the foregoing figures, the competitor's credit, which takes 
into consideration an increase of $277,133.28 in net worth for the calendar 
year 1949 and an increase in net worth of $622,535.28 for the calendar year 
1948, for excess-profits tax, will amount to approximately $884,000, whereas our 
credit is but about $250,000 despite the fact that within 6 months or a year our 
sales and our profits before taxes will probably be running on a par with the 
local competitor. We cannot see where there is any equity in a situation of 
that kind simply because our management has exerted tremendous efforts in 
developing the product and getting business. As soon as we reach the same level 
of earnings as our competitor we will be penalized at 30 percent of the difference 
between $250,000 and $884,000 on the basis of the same earnings as our com- 
petitor. That represents a slight penalty of about $190,000 when we reach that 
point. We believe that might be called materially unfair competition. To even 
give us the benefit of the growth factor permitted to other corporations who 
have been in business prior to January 1, 1946, would give us a credit of less than 
haif that of our local competitor, but at least it will have been computed on the 
only growth basis permitted so far under the statute. Actually, we believe 
there should be a special relief section covering business which developed at a 
fast pace, such as ours, similar to the special relief granted under the Excess 
Profits Tax Act during World War II, which permitted a company to obtain 
special relief if its capacity for production or operation was materially increased 
during its base period. 

Yours sincerely, 
ALFRED BRIESE, 
President, Pipe Coupling Manufacturers, Inc., Martins Ferry, Ohio. 
STATE OF OHIO, 
County of Belmont: 

I, Alfred Briese, being duly sworn, do depose and say that I am president of 
Pine Coupling Manufacturers, Inc., of Martins Ferry, Ohio, and that the facts 
and figures contained in the foregoing statement are true and correct. 


ALFRED BRIESE. 
Subscribed and sworn to before me this 2d day of August 1951. 


[SEAL] ; Marie E. Ortver, Notary Public. 
My commission expires November 8, 1953. 


STATEMENT OF Rorert A. GRANT, SoutH BEND, IND. 


This statement is submitted on behalf of the Ethanol Committee, an organiza- 
tion of users of ethyl alcohol engaged in the manufacture of médicinal and 
pharmaceutical products, together with the manufacturers of food products, 
flavors, and flavoring extracts. Together these represent the only two segments 
of the industry today who bear the tax burden imposed on the users of ethyl 
alcohol in the manufacture of nonbeverage products. 

We appear here in support of section 462 of H. R. 4475, which is presently 
before your committee. 

It was pointed out in my statement before the Committee on Ways and Means 
of the House of Representatives that, beginning in 1906, Congress recognized 
the necessity of making provision for industry to procure alcohol free of tax 
in the manufacture of many commodities which we use in our everyday life. 
This was accomplished by providing for the denaturation of the alcohol so as 
to make it unfit for beverage purposes. The list of items thus made today with 
tax-free alcohol would be far too long to recite in these hearings, but that list 
neludes such things and processes as cellulose, resins, and related products, 
plastics, photographie materials, solvents, thinners, shellacs, toilet preparations, 
cleaning fluids, motor fuel, antifreeze, and the processing of industrial foods and 
other products. 
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Over and above the denatured alcohol above referred to, alcohol which is not 
denatured may be withdrawn free of tax and used by hospitals, sanitariums, 
clinics operated for charity, colleges, universities, and similar institutions in 
research and allied work, 

It might seem there is no limit to the list of users of tax-free alcohol, but, 
Mr. Chairman, there is such a limit. And that is where we feel and have felt 
for years that there has been discrimination—discrimination against those who 
manufacture medicines and pharmaceutical preparations, and against the manu- 
facturers of food products, flavors, and flavoring extracts. There are literally 
thousands of manufacturers who pay no tax at all upon the alcohol which is 
used in their products or their processes. In an average year there are about 
325,000,000 proof gallons of alcohol withdrawn and used free of tax. But the 
makers of medicinal and pharmaceutical preparations, for example, use only 
about 2,000,000 proof gallons a year, or less than 1 percent of the amount of tax- 
free alcohol which is withdrawn and used under the present law. Let us consider 
this inequitable situation for just a moment. The alcohol contained in the 
antifreeze in your automobile or in a can of shellac is tax-free alcohol, but the 
alcohol which is contained in the spirits of ammonia, spirits of camphor, fluid 
extract cascara, or other medicinal preparations in your family medicine chest 
has been taxed at the net rate of $38 per proof gallon. This, of course, is accom- 
plished by the payment of the tax at the regular rate of $9 per proof gallon at 
the time the alcohol is withdrawn, and then following the end of each calendar 
quarter we are permitted to make claim for refund, and upon our showing that 
such alcohol has gone into the manufacture of medicines or pharmaceutical prod- 
ucts we are refunded 86 of the $9 paid. The result is that there are at all times 
between $10,000,000 and $12,000,000 of the proprietary medicine industry’s funds 
tied up at the Alcohol Tax Unit and the net tax we pay is $3 per proof gallon. 

About a year ago the House of Representatives recognized this inequity and 
wrote into the tax bill then under study a proposed amendment that would have 
increased the rate of draw-back to $7. That action would not have erased the 
inequity, but it was some indication on the part of the House of Representatives 
that an inequity did, and still does, exist and it offered some measure of relief 
in a much-needed direction. 

That bill was, as we all know, sidetracked by the outbreak of war in Korea 
and an entirely new bill was substituted by this committee and that action was 
‘atified by the Congress. 

Mr. Chairman, we do not intend to be critical of the draw-back system. We 
commend the Bureau of Internal Revenue on the efficient manner in which it 
has administered this system. Then, too, we realize that we are dealing With a 
volatile chemical and there is, perhaps, a penalty which must be paid, because of 
possible diversion when in the hands of 2n unscrupulous user. It has been ou 
earnest opinion that use of the draw-back system, tying up, as it does, millions 
of dollars of the industry’s funds, without interest, is enough of a penalty to pay 
to guard against the possible abuse of the use of tax-free alcohol. 

The Committee on Ways and Means supported by the House of Representatives 
has proposed by section 462 of the bill before us, to increase the draw-back to 
$9.50 out of a proposed tax of $10.50. We do not know what action the Finance 
Committee may take on the proposed increase of the alcohol tax, but whatever 
that action may be, we sincerely feel that the draw-backs permitted in these 
cases should, if possible, be in an amount equal to the full amount of the alcoho! 
tax, but in no event should our net tax, after giving effect to the draw-back, be 
greater than the $1 as proposed in the House version of section 462 of H. R. 4473 

The Committee on Ways and Means in its report (pp. 38-39) indicates that 
the net tax of $1 per proof gallon is intended to cover the cost of administering 
the draw-back system. If it is the judgment of Congress at this time that the 
industry should bear the cost of administering the draw-back system, then we 
shall interpose no objection at this time on account of the great demand on our 
Federal finances occasioned by the hostilities in Korea. We shall only express 
our deep appreciation for the fact that recognition is now given that an inequity 
has existed and that relief from the major portion of that inequity is now being 
provided. 

In-closing, Mr. Chairman, we thank you and the members of the committee for 
your sympathetic consideration of the vital problem of these little industries 
affected. 
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To: Senators Carl Hayden and Ernest W. MacFarland. 

From: Undersigned Arizona industry associations. 

Date: July 9, 1951. 

Subject: Currently proposed tax law; taxing of presently exempt sources. 

The undersigned leaders of Arizona industry groups are among the many who 
have written Arizona’s congressional delegates during the spring of this year 
to request that the new tax law take cognizance of the vast source of revenue 
now lying untapped in mutual savings and loan associations, properties owned 
by religious organizations, cooperatives, and other tax-exempt corporations 
Our letters have been intended to protest the fact that these concerns puy no 
tax, or do not pay taxes equally with the businesses with which the, compete. 

We feel the bill formulated by the House Ways and Means Committee is 
grossly unfair to a great seginent of American citizens who shoulder the daily 
increasing cost of Government. Incidentally, this segment is decreasing, be 
cause of the number who are converting to a taX-eXelmpt status. We request 
your efforts to encourage the Senate Finance Committee to draft a measure 
taxing the presently exempt groups on an equal basis with other business con- 
cerns, and further request an effort on your part in behalf of the passage of such 
a measure. 

It is our feeling that each unit (new industry and old taxpaying groups con- 
verted) added to the list of those who are exempt from taxation places an 
increasing load on a constantly diminishing source of tax income. Daily, going 
businesses are abandoning the role of taxpayers and joining the ranks of those 
who are exempt. One Arizona industry was recently approached for purchase 
by a tax-exempt organization which promised to pay an exorbitant purchase 
price readily from the great savings which would result from paying no taxes. 
To allow large business enterprises to avoid taxation by adopting the guise of 
charity, education, or cooperative venture, while yet doing business on an aggres- 
sively competitive scale with the general public, is to discourage individual 
initiative. Such discouragement of risk capital from the venture of private 
enterprise is destroying the philosophy expressed in our Constitution and is 
encouraging the collective philosophy of those countries with whom this Nation 
is now contending. 

If the Senate Finance Committee will formulate and the Senators will work 
to pass a measure tapping this huge (exempt) pool of funds, and if our Congress 
will create meaningful measures to insure economy in nondefense spending, the 
pressure for new tax sources will have been removed. 

Only such association leaders as are readily available in Phoenix at this time 
are signatory to this letter. More than double this number could be included 
if time permitted. We invite your attention to the number of business organi- 
zations involved and the many citizens employed by them and interested in their 
welfare. 

The undersigned, representing thousands of Arizona citizens, take this means 
of asking you to go on record as to your attitude in this matter. 

Lewis E. Haas, Manager, Phoenix Chamber of Commerce; Don Petty, 
Vice President, Air Conditioning and Sheet Metal Contractors’ 
Association, 21 members; O. D. Miller, Chairman, Arizona 
Council of Associations, 41 member groups; LD. H. Bonsall, Jr., 
President, Arizona Grain Dealers’ Association, 14 members; 
Malcolm Strauss, President, Retail Jewelers’ Association, 75 
members; Frank Feffer, President, Arizona Chemical Associa- 
tion, 16 members; Claude Quebedeaux, Chairman, Arizona Tax 
Equality Association, 367 members; Frank Middleton, President, 
Arizona Association of Insurance Agents, 281 members; J. Davis 
Wynne, Executive Secretary, Arizona Hotel Association, 252 
members ; J. Earl Stowe, President, Arizona Tire Dealers’ 
Association, 24 members; J. V. Guerin, Vice President, Arizona 
Implement Dealers’ Association, 21 members; W. L. Kolberg, 
President, Laundry and Dry Cleaners’ Association, 91 members; 
James C. O'Malley, President, Arizona Retail Lumber and 
Builders Supply Association, 150 members; Claude Stephens, 
Vice President, Arizona Automobile Dealers’ Association, 193 
members; Guy R. Cutler, President, Arizona Motor Transport 
Association, 86 members; Joe Banks, Manager, Arizona Restau- 
rant Association, 160 members; Wm. Larson, Executive Secretary, 
Vegetable Growers’ Association, 140 members; L. G. Vinson, 
President, Arizona Chapter, Associated General Contractors, of 
America, 73 members. 
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Rounp HI, Va., August 2, 1951. 
Senator GEORGE, 


Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 

DeAR SENATOR GEORGE: I wish to urge your careful consideration of section 
117J of Revenue Code. I am asking no personal favoritism whatsoever. If the 
intention of the law is that purebred breeding cattle are ordinary income—so 
be it. If the intention of the law is that such cattle are to be regarded as capital 
gains after being held 1 year, I pray you say so clearly. 

I feel it is little enough to expect the Congress to express its intention in lan- 
guage so clear that the Treasury cannot make fools of the taxpayers who are 
willing and try to pay taxes in accordance with the act of Congress. All the 
Commissioner seems interested in is to waste taxpayers’ time, cause expense, 
and clutter the courts. 

First, he ruled cattle 2 years of age or over are capital assets. Later, he ruled 
none are capital assets. We took our case to the Tax Court and got the absurd 
decision that females 26 months of age and males 34 months of age are capital 
assets (case 16 T. C. 108). One month later the same court, in the case of A. 
Harold Schmidt and Albert H. Schmidt held that all breeding cattle 24 months 
old are subject to capital gains. The two cases are analogous. One can only 
conclude that the decisions are absurd and that the court is confused on the 
whole question, since 117J reads, 6 months of age or older. 

The root of the confusion arises from the fact that section 117J uses the word 
“used” in the breeding herd. The Commissioner is so ignorant that he does 
not know we cannot use a female for breeding before she is 16 months of age, 
and males not before they are 13 months of age. These are laws of nature 
which must be observed unless we are to ruin cattle and produce runts. The 
young cattle are in and have to be held in the herd to these ages before they 
can be used in the breeding herd. 

The House revenue bill of 1951 section 306 reads “such term includes livestock 
held by taxpayers for draft, breeding, or dairy purposes for 12 months or more.” 
If this amendment is enacted and made retroactive to all years not barred by 
statute of limitations, it should end the confusion. It is possible even with this 
amendment that the Commissioner might argue that the cattle were not held 
for breeding purposes until they reached a certain age. This would be clari 
tied if the amendment was made to read “livestock 12 months of age and held 
by taxpayers for draft, breeding, etc.” 

The Commissioner has gone to great length to avoid applying what appears 
to have been the intention of Congress in section 117.). 

I am simply asking that you make the intention of Congress so clear, in such 
simple language, that a dumb commissioner and a confused court will have no 
choice but to follow that intention. We breeders are building the quality and 
quantity of cattle so badly needed and pay enormous taxes with no complaint 
Are we not entitled to language clearly expressing the intentions of Congress 
so we do not have to waste our time fighting the Commissioner in the courts and 
wasting money that otherwise would produce additional taxes? 

Sincerely yours, 
WALTER 8S. Fox. 

P. S.—The Revenue Bureau's ruling of April 18, 1951, is helpful as far as it 
goes. However, it confines capital gains to worn-out and defective animals and 
does not apply such treatment to the young animals (the new plant) from which 
the new and greater production is to come. Likewise it does not apply this 
treatment to breeding animals generally. 


STATEMENT OF MARY BrooKs PICKEN 


Mr. Chairman and members of the committee, some months back, I appeared 
before the House Ways and Means Committee when it considered and rejected 
a proposed excise tax on electric sewing machines. I explained to the gentlemen 
of the committee the importance of home sewing to the women of the country 
and pointed out the added burden that the tax would have on them. As the 
same proposal has been laid before the Senate Committee on Finance, I would 
like to place at your disposal my view as to the interest of women in this possible 
tax. 
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Practically all my life has been spent in teaching women and girls to sew. 
In Kansas many years ago I taught sewing in YWCA classes and later I gave 
sewing instructions to the women prisoners at the Federal penitentiary at 
Leavenworth. During the First World War. when there was a great upsurge 
of interest in home sewing, I wrote and directed the home-study courses in 
dressmaking for the Women’s Institute, Scranton, Pa., where we taught more 
than 260,000 women to make their own clothes. 

Since then I have written many books on sewing which are sold through 
the book stores to home women and used as textbooks in schools and colleges. 
1 give you these details of my own experience because, through working with 
so many home women, I know how vitally important to them is the ability to 
make their own and their children’s clothes and fabric furnishings for their 
homes. Because women sew primarily for reasons of economy and because it 
s the only way most of them can dress themselves and their children adequately, 
they should not be penalized with a burdensome tax on the tool that is so 
essential to their work 

Whenever we have a war, 4 depression. or other national emergency in 
this country, there is a great increase in home sewing. This is true because 
when the cost of living is high or the family income low, there is no other way 
by which a wife, a mother, or a girl at home or in business can meet the require- 
ments of respectable living. Food prices go up, and no matter how thrifty a 
housewife may be, she must provide her family with three meals a day and it 
takes more money to do so. However, by doing her own sewing, she can actually 
have clothes for herself and her children at just about one-third of their cost 
ready-made. 

1 gave the members of the House committee a practical demonstration of 
the savings home sewing can offer to the hard-pressed housewife. I showed 
them a relatively simple cotton dress for a little girl which I had purchased 
in a New York department store for $10.95. It would have cost approximately 
the same amount anywhere in the country. I then displayed an identical dress 
that we had made up at home. The materials cost just $3.12, or less than one 
third of the ready-made price. ‘To a mother with several children to clothe that 
would be a very important saving. It should be remembered that there are far 
more children to clothe in the United States today than ever before. Since 141 
we have had one of the highest birth rates in history. Today there are approxi 
mately 26 million children in this country under 10 vears of age. 

Women sew for another reason—becanse of pride in their own appearance and 
n the attractiveness of their homes. A women who makes her own clothes can 
have three times as many or save two-thirds of their cost ready-made. The same 
ratio applies to slip covers, curtains, draperies, and other fabric furnishings 

Because women recognize these possible economies and because the dollar will 
buy so much less today, more women and girls are sewing than ever before. 
Sales of tissue paper dress patterns have more than doubled in the past 10 years. 
The four major pattern companies report a sale of 110 million last year. While 
peaking in millions—home women converted 120 million fabric feed sacks last 
ear into garments for themselves and their children and articles for their 
homes. From this yardage in 120 million feed sacks, a sizable number of 
articles can be made. I understand these sacks are designed in some 50 to 60 
patterns, thus giving women a wide choice. 

A survey by the Women’s Home Companion shows that 77 percent of its 
{ million readers make some of their own clothes, 39 percent make more than 
half of their own clothes. A survey by McCall's magazine among 12,000 women 
who sew shows that they make an average of 27 garments per year. 

The Government is trying to combat inflation, trying to get women to conserve 
materials, spend less, save more. IT know of no one way in which all three of 
those objectives can be accomplished so effectively as by encouraging women to 
sew. The most essential item of equipment for that purpose is an electric sewing 
machine. A burdensome tax on that machine serves only to make it more difficult 
for a woman to own one or to place it entirely beyond her reach. 

An electric sewing machine is not a luxury. It is a necessary piece of pro- 
ductive and money-saving equipment for the home today It is a carefully 
considered purchase. It is bought for a lifetime of service and in most homes 
requires sacrifice to pay for. In my judgment the Government should avoid 
doing anything that will make its purchase more difficult or the sacrifice to 
obtain it a greater one. Therefore, I believe IT speak for the interests of millions 
of home women all over this country when I urge that the proposed tax be not 
levied on electric sewing machines. 
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Lucas & THOMAS, 
Washington, D. C., August 8, 1951. 
Hon. WALTER F’. GEORGE, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

DeAR SENATOR GEORGE: As special counsel for the Acacia Mutual Life Insur- 
ance Co. on tax and other legal matters, I have had occasion to read some of 
the testimony presented before the Finance Committee relative to H. R. 4473. 
In this letter I have reference particularly to the hearing of July 11 and the 
statements made by the three witnesses, Mr. John J. Magovern, Jr., of the 
Mutual Benefit Life Insurance Co.; Mr. Charles G. Dougherty, Metropolitan 
Life Insurance Co.; and Mr. Willis H. Satterthwaite, Penn Mutual Life 
Insurance Co. 

These witnesses testified concerning the effect upon life-insurance companies 
of the so-called tax withholding provided under section 201 of H. R. 4473, 
adding two new sections, 1200 and 1201, to the Internal Revenue Code. New 
section 1201 would require a 20-percent withholding in the case of certain divi 
dend and interest payments. New section 1200 includes in the definition of 
interest “interest on amounts held by an insurance company under an agree 
ment to pay interest thereon.” These provisions would affect both certain 
payments made by a life-insurance company to its policyholders and beneficiaries 
and interest and dividends paid to the life-insurance companies on their 
investments. 

The Acacia Mutual Life Insurance Co. is in complete agreement with the 
position taken by the three witnesses referred to above. We concur in all 
of the reasons set forth by these witnesses as a basis for their request that 
life-insurance companies be exempted from these proposed new provisions of 
the Internal Revenue Code. 

In addition, there is a further point which we believe is of concern to the 
Government, and which has not been developed by any witness during the 
hearings; namely, that if this bill were enacted in its present form the with 
holding provisions thereof would result in a direct loss to the Government 
in the amount of income tax received from life-insurance companies. The 
income tax that each life-insurance company pays is based upon the net invest- 
ment income of the company; that is, interest and dividends from all sources 
less investment expenses and less an allowance for the interest required to 
maintain reserves and to fulfill other interest obligations to policyholders and 
beneficiaries. As the interest and dividends are received they in turn are in- 
vested to produce additional investment income. Deferring the time of such 
reinvestment because of the withholding plan, as pointed out by the three wit- 
nesses referred to above, would result in reducing the net investment income 
of each company. This in turn would mean a reduction of equal amount in 
the taxable income of each company and, consequently, a reduction of tax 
revenues received by the Government. 

We do not have figures available for the entire life-insurance industry, but 
we do refer to the testimony of Mr. Charles G. Dougherty, of the Metropolitan 
Life, to indicate the amount of reduction in tax for that one company alone 
At the end of Mr. Dougherty’s testimony he points out that with respect to the 
Metropolitan Life Insurance Co. alone the proposed withholding program would 
result in a decrease in net investment income of $630,000 per year. Accordingly, 
the taxable income of the Metropolitan would be reduced by that amount and 
the income tax paid to the Government would be reduced proportionately. In 
other words, if there should be a tax rate of 50 percent the loss to the Gov 
ernment in income taxes on the Metropolitan Life alone would be $315,000 
per year. 

For all of the reasons advanced by the three witnesses who appeared before 
your committee on July 11 and for the additional reason set forth herein 
namely, the loss of income-tax revenues from life-insurance companies which 
the enactment of section 201 of H. R. 4478 would cause the Government—we 
respectfully urge that payments made or received by life-insurance companies 
be exempted from the withholding provisions of H. R. 44738. 

With best wishes, I am 

Yours most sincerely, 
Scott W. Lucas. 
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STATEMENT oF JosEPH A. SCHAFER, CERTIFIED PUBLIC ACCOUNTANT, 
WASHINGTON, D. C. 


The desirability of simplifying the Federal tax system has been ignored under 
pressure of heavy demands for additional taxes. In the hunt for tax dollars ev ery 
source of income is placed under the spotlight, so that eventually everything 
under the sun contributes its share to the cost of human relationships in domestic 
and international affairs. In the course of expansion there have arisen confusion 
and complications, duplication, and wastage, and inconsistencies and injustices. 

When taxation becomes burdensome and oppressive, proper principles must 
be sought and applied, such as the following: 

1. The taxes imposed must be just and equitable to all classes of citizens, 

2. The system must be practical and as simple as possible, in order 
that collection of the revenue will be at the lowest cost, and also that it 
will cause the least distraction and disturbance to the taxpayers. 

The revenue bill of 1951 (H. R. 4473) violates those principles because it 
creates new complications and will greatly increase the cost of collection and 
administration, and for the following specific reasons: 

1. Individual tax rates are exorbitant and confiscatory in the high- 
income brackets. 
2. Benefits allowed to heads of households and those filing joint returns 
are unfair to the low-income groups. 

8. Withholding on dividends and interest, as proposed, will be an intol- 
erable imposition upon those persons who owe no tax. 

4. Expansion of the system, as proposed, will cause considerable unneces- 
sary work for corporations and the Government, and will result in increas- 
ing administrative costs to the extent of millions of dollars, and the wastage 
of manpower and critical materials, supplies, and services 

5. Corporation income tax rates under the present method of compu- 
tation are extremely inflationary. 

6. Excise tax changes continue a discriminatory system. 


INDIVIDUAL TAX RATES 


The special limitation on tax provision has been increased from 80 percent in 
1950 and 87 percent in 1951 to 90 percent as proposed for 1952. The latter 
limitation percentage would permit a person who earned taxable net income 
of $500,000 in 1952 to retain $50,000. That concession, however, does not take 
into consideration the relationship, duplication, and superimposition of other 
taxes. 

State personal income-tax rates reach up to 10 percent. In many States 
sales taxes are 2 or 3 percent. Federal excise taxes are 20 percent on many 
items. Sales and excise taxes cannot be considered to be anything but a tax 
on income which is being spent for some commodity or service. The combina- 
tion of those taxes establishes a system of double and triple taxation on personal 
incomes to such an extent that it constitutes unreasonable seizure of property. 

The combined rate for income and defense taxes on all income over $90,000 
in 1952 would be 94.5 percent, but if a State income tax of 10 percent is added 
the rate becomes 104.5 percent. Assuming for that level of income that the 
taxpayer spends $1,000 of his earnings for goods which are subject to 3 percent 
State sales tax and 20 percent Federal excise tax, he would have to pay an 
additional tax of $230 besides the income taxes of $1,045, or a total of $1,275. 

In other words, for every $1,000 of earned income that was spent, it would 
be necessary to earn an additional $1,275 representing the tax dollars. An ef- 
fective tax rate of 127% percent violates the principle of tax limitation. In- 
comes over $90,000, therefore, will be subject to penalty taxation. Such a 
condition is outright confiscation of earnings and capital. 

True limitation of taxes on personal incomes should provide that at any 
rate no more than 100 percent of income can be demanded from taxpayers for 
the combined Federal and State income, excise, and sales taxes. 


JOINT RETURNS AND HEAD OF HOUSEHOLD BENEFIT 


In order to equalize the tax advantage previously enjoyed by husbands an@ 
Wives in community-property States, the splitting of income on joint returns 
was extended in 1948 to married couples in all States. It now is proposed that 
a portion of that benefit should also apply to persons who must maintain a house- 
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hold. This is a relief measure that is warranted because of the hardship which 
might exist, as in the case of a parent who must maintain a home for 
small child. 

The benefit of income splitting and the relief now proposed for a family 
unit, however, do not include all groups because of technical limitations. If 
hardship is to alleviated, then it should apply to all in that category without 
discrimination. 

Reference to the 1951 tax table will show that a married couple filing a joint 
return receives no benefit if they have less than $3,600 adiusted gross income 
A married couple with a child receives no benefit if they have less than $4,301 
adjusted gross income. For adjusted gross incomes from $3,600 to $5,000 the 
benefits to a married couple range from $1 to $25, while the benefits to a married 
couple with a child range from $1 to $13 for adjusted gross incomes from $4,301) 
to $5,000. 

In the same manner the tax tables presented in the House bill do not give 
any benefit to a head of the household with one dependent for adjusted gross 
income less than $3,650. If there are two dependents, the head of the househol 
would obtain no benefit if adjusted gross income is less than $4,250. For adjuste 
gross incomes from $3,650 to $5,000 the benefits to a head of the household wit! 
one dependent range from $2 to $14, while the benefits for two dependents rang 
from $1 to $8 for adjusted gross incomes from $4,250 to $5,000. 

Consequently, married couples and heads of households obtain no benefits if 
they are in the low-income groups, those having three exemptions obtain less 
benefit than those having two exemptions in the benefited brackets up to $5,000 
adjusted gross income; aud those having four to seven exemptions obtain mn 
benefit whatever up to $5,000 on the tax tables. It would seem that those family 
units in the low-income groups and those with additional dependents have 
greater burden to bear and therefore are entitled to greater relief than thos 
in the higher income groups. 

Based on changes proposed in the House bill, the following figures show the 
increase or decrease of income tax for the vear 1952 (12% percent over the 
1951 tax) for various amounts of income involving a family unit of two persons 


a 


Head of 
household 
with | 
dependent 


Married 
couple, no 
dependent 


Single person 
with 1 


Adjusted gross income dependent 


$2,000 to $2,025-__- | $16. 00 $16 
$3,600 to $3,650 . 51. 00 5i 
$4,950 to $5,000 : 85. 00 71 
$12,000 : 321. 0 a3 
$26,000 1, 180. 25 
$50 000 aon > neil 3, 154. 50 


All groups shown above will pay an increased amount of taxes in 1952 except 
the higher-income head-of-the-household groups, which will pay less tax in 1952 
than in 1951. 

To extend benefits to heads of households and to married couples in the low 
income groups it is recommended that a special personal exemption in th: 
amount of $300 be granted to those categories. Heads of households in al! 
income brackets would be entitled to the special allowance. There would | 
no special adjustment in surtax rates. With respect to married couples with 
less than $5,000 adjusted gross income, the special allowance of $300 would be 
in addition to the splitting of income on joint returns. 

Rased on allowance of the $300 special extemption to heads of households i! 
all income brackets, and to married couples with less than $5,000 adjusted gross 
income, the following figures show the increase or decrease (—) of income tax fo 
ihe year 1952 (12% percent over the 1951 tax) for various amounts of income 
jnvolving a family unit of two persons: 
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Single person | Head of 
: : ) CAS : ouse 
Adjusted gross income with 1 household 


with } 
dependent dependent 


Married 
couple, no 
dependent 


$2,000 to $2,025 ‘; 7 $16. 00 
$3,600 to $3,650 : | 51.00 
$4,950 to $5,000 __ _- ae . 85. 00 
$12,000 : 321. 50 
$26,000 _ ; - | 1, 180. 25 
$50,000 ___. ' cece 3, 154. 50 


| Benefited by $300 special exemption. 


WITHHOLDING ON DIVIDENDS 


The House bill provides that a tax of 20 percent shall be withheld by every 
person who pays out dividends after December 31, 1951. There will be no allow- 
ance for personal exemptions for individuals as in the case of salaries and wages. 

Withholding will be required where the recipients are individuals, partner- 
ships, estates, trusts, corporations, regulated investment companies, personal 
holding companies, tax-exempt organizations, and governmental bodies. 

On the other hand, no withholding will be required on dividends paid by 
Federal banking institutions because such dividends are received entirely by 
corporations. And no withholding will apply for dividends paid within an 
affiliated group of corporations which file a consolidated return. Likewise 
exempt from withholding will be governments, political subdivisions, inter- 
national organizations, and their agencies or instrumentalities, if they own the 
entire class of stock for which the dividends were paid, for the reason that with- 
holding would serve no useful purpose. 

Withholding on dividends is desirable, and ordinarily would be a simple mat- 
ter for the corporation payors. However, the system proposed in the House bill 
is objectionable because— 

1. As to individuals, it would cause untold annoyance and hardship to 
persons in the low-income groups who owe little or no tax. 

2. The requirements relating to corporations and other organizations are 
extremely cumbersome, complicated, and impracticable, and would serve no 
useful purpose. 


As to individuals 


In the case of individuals it should be noted that many persons receive in- 
come only from dividends during the course of the year. And in many cases 
the total income received is not in excess of the total exemptions so that no 
tax is due. In other cases the exemption amount offsets only part of the in- 
come and only a small amount of tax is due. In those cases it is probable 
that the person who depends on the regular receipt of dividend income for sub- 
stance operates on a close budget, and consequently any diminution of receipts 
because of withheld tax would deprive that person of the necessities and es- 
sentials of life. 

On $1,000 dividend income during the year, $200 would be withheld by the 
corporations for the 20 percent tax, so that only $800 would be received. The 
$200 reduction in receipts during the present high cost of living period cannot be 
other than a severe hardship to those people. Such a state of affairs is intoler- 
able and must be condemned as an unjust and unwarranted imposition on 
the citizens. 

Permission to obtain a refund of the wrongfully withheld tax would not allevi- 
ate the inconvenience and suffering that would be caused, because the with- 
holding would be a recurring matter and would overlap from one year to the 
next. That is, the Government would always be in possession of funds belonging 
to those persons, without interest, and some of it for longer than a full year. In 
the case of older persons it is certain that they would never have the benefit 
of the withheld portion of their income during the last year of their lives. 

The conditions recited above could be overcome by the simple process of 
allowing recipients of dividends to file certificates for the number of exemptions 
to which they are entitled. The exemption certificates would be filed with the 
corporation or other payors of dividends in the same manner that is in effect 
for the filing of employees’ withholding exemption certificates with employers 
in connection with the collection of income tax at the source on wages. Then, 
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if a person receiving $1,000 from dividends during a year was entitled to two 
exemptions totaling $1,200, no amount would be withheld because no tax was due 
for that year. 

This procedure should apply only to those who file certificates for their allow- 
able exemptions. But withholding from individuals would be required in every 
case where no exemption certificate was filed. 


As to corporations and other organizations 


The withholding system for dividends should apply only to individuals and 
not to corporations or other organizations. If no withholding by Federal bank 
ing institutions will be required because dividends paid by them are received 
entirely by corporations, then it would seem just as logical to eliminate from 
withholding all dividends paid to corporations, in every case and whether or 
not they are related or affiliated. 

Furthermore, corporations and governmental bodies are specifically exempted 
from withholding on their royalty income. Also exempted as interest paid on 
equipment trust certificates because they are ordinarily held by corporations. 

It should be noted that corporations are on a different tax basis than in- 
dividuals, and also that their financial records generally are satisfactory and 
complete with respect to all transactions. The theory that income is unreported 
because of evasion, forgetfulness, carelessness, and a failure to keep records, 
does not usually apply to corporations and other organizations. 

The exemption from withholding, because no useful purpose would be served, 
in the case of dividends paid to governments or their agencies, etc., if they own 
the entire class of stock, seems to be subject to an arbitrary restriction, because 
if no useful purpose is served in such case, then presumably no useful purpose 
would be served if they own only 50 or 25 percent or any other percentage of a 
corporation's stock. 

Special rules are proposed for withholding on dividends paid to regulated 
investment companies, personal holding companies, tax-exempt organizations, and 
governmental bodies. In those cases, it is believed outright exemption of pay 
ments would greatly complicate the work of the withholding agent. It is dif.- 
ficult to see how exemption of those classes would create complications. On the 
other hand, the complications created by the special rules could not be worse. 

It is recognized by the House committee that such withholdings would inter 
fere with current operations of those organizations, because they must disburse 
practically all of their receipts, so they would be given credit for any with- 
holdings from their dividend income, which credit they could apply against any 
payment due by them for income and payroll taxes and against amounts they 
themselves had withheld from their own dividend disbursements. The credit is 
limited to the amount of the liability for taxes or withholdings, and any excess 
credit over the liability would be recoverable upon the filing of refund claims 
quarterly or otherwise. 

In the case of a tax-exempt organization, for example, an amount first of all 
would be withheld from its dividend income, then it would subsequently have 
to claim a credit therefor when it filed its payroll tax returns or income tax 
return, and if a balance of credit remained it would have to file a claim for the 
refund of that amount, If it desired it could file a claim at the end of each 
quarterly period for the balance due it. Such useless procedures can only cause 
more confusion and create unnecessary work all around. 


WITHHOLDING ON INTEREST 


The above criticisms with respect to withholding on dividends also apply to 
interest income as the procedures are alike. 

Exemption from withholding on interest income is provided by the House bill 
in connection with equipment trust certificates, United States savings bonds, 
postal savings certificates of deposit, bank deposits and savings accounts, and 
payments on accounts in other financial associations, 

In order to assure collection of tax on all sources of income, the above items 
should not be exempted from withholding in the case of individuals. 

Upon the cashing in of savings bonds or certificates of deposit it would be a 
simple matter to withhold tax on the interest income, for which a receipt form 
could be filled out and given to the individual by the financial institution. With 
respect to interest earned on bank deposits and savings accounts, the system 
should provide for withholding of tax on the income at the time the interest is 
credited in the account, an offsetting charge being entered for the tax withheld 
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and a receipt form given therefor. On small accounts it could be provided that 
no tax less than $1 should be withheld on interest credited, but that withholding 
should be deferred until a withdrawal is made or the account closed out. 


PENSIONS AND ANNUITIES 


No provision is made in the House bill for withholding of tax relating to 
income from pensions and annuities. Aside from the probability that some income 
from those sources is unreported in tax returns and thus escapes taxation, the 
withholding by corporation payers of tax on such income would be a great relief 
to taxpayers. 

To the average taxpayer no item to be reported is more confusing than pen- 
sions and annuities. In the determination of the proper amount to report for 
such income it has always been necessary to provide a special schedule in the 
tax return. The confusion arises because several factors must be taken into 
account, such as cost basis, the portion of past receipts that was taxed and the 
portion that was tax-free, and the computation of the portion of the current 
year’s receipts that constitutes taxable income. 

It should be obvious that the corporations paying out pensions and annuities 
are in a much better position to determine the correct amount of such taxable 
income since they have all the essential information available in their records. 
Therefore, it would seem desirable for corporations to withhold tax on pension 
and annuity income at the source. Such procedure would assure better collection 
of tax on those sources of income, and at the same time would relieve taxpayers of 
one of the most confusing aspects involved in filing tax returns. 


THE WITHHOLDING SYSTEM 


Expansion of the withholding system to dividends, interest, and royalties 
should be limited to the payment of such income to individuals. All payments 
to corporations and other organizations should be exempted from withholding. 
Otherwise the withholding agents, as well as the corporation recipients and the 
Government, will have thrust upon them additional work and expense that is 
unnecessary. 

The extra expense will be incurred in connection with the collection, recording, 


accounting, reporting, and payment of the withheld funds by the payers, re- 
cipients, and Government. If the receiving and disbursing of the withholdings 
will involve 600,000 corporations, the importance of keeping added burdens to a 
minimum must be realized. 

Internal Revenue Bureau statistics on corporation income tax returns for a 
prior year reveal that less than 500,000 active corporations paid out dividends 
totaling $7.5 billion, and received dividends from domestic corporations in the 
total amount of $1.7 billion. Assuming dividends of $2 billion paid by corpora- 
tions to other corporations, the withholding at 20 percent would equal $400 mil- 
lion. Using only active corporations, it would take an average over-all cost of 
$800 per corporation to match total withholdings. If that were the case then the 
additional costs would equal the tax withheld. 

With respect to regulated investment companies and tax-exempt organizations, 
the special rules for the claiming of credit for withheld taxes by application to 
payroll and income taxes, or the filing of quarterly refund claims for excess credit 
balances, will cause complications and confusion. 

Adding insult to injury for the poor taxpayers whose gross income is less than 
$600 and who therefore would not have to file a tax return because they would 
owe no tax, is the provision in the House bill which would permit them to wait 
7 years to file a claim for refund, without interest, for tax withheld on their 
income from dividends, interest, and royalties. But the poor taxpayer would 
have to keep careful account of his withholdings during the 7 years because it 
appears that a refund under that provision could not exceed $2 for the taxable 
year. This seems to be one of the most impracticable provisions of tax law ever 
written. 

The requirement that withholding must apply to the full amount of the divi- 
dend or interest without regard to offsetting exemptions will result in the filing 
of perhaps 3,000,000 additional refund claims each year. More than 90 percent 
of those additional refunds will involve individuals who have also received 
salaries or wages, the withholdings from the latter sources having taken into 
consideration allowable exemptions and the standard deduction. The other addi- 

86141—51—pt. 362 
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tional refunds will involve those whose only sources of income are dividends and 
interest and who will owe less tax than that withheld, or no tax, depending upon 
their exemptions. 

According to statistics for the fiscal year 1949, 36144 million income-tax returns 
were treated as refund claims because of excess withholding of tax on salaries 
and wages. Including 2 million claims on Form 843, the total amount repaid 
to all classes of taxpayers by the Government was $2.9 billion, which included 
interest. It has been reported that refund checks amount to as little as 3 cents 
and 30 cents. At an estimated cost of $10 per refund, the extravagance of such 
a system becomes apparent. It may be correct to state that the cost of refund- 
ing excess withholdings amounts to as much as the total amount refunded. 
Therefore, instead of expanding the system in such a manner that the number 
of refunds will be increased, it would seem expedient to revise the withholding 
system in order to eliminate the necessity for refunding overpayments. 

Of vital importance during the present emergency is not only the costliness 
of an improper system, which because of higher prices adds greatly to the cost 
of administration, but the utter disregard for the squandering of manpower and 
the unnecessary wastage of critical materials and supplies. The Commissioner 
of Internal Revenue has stated: “We should strive toward seeing that the taxes 
are obtained with the least possible drain on our manpower and supplies in 
their administration. * * * Not only is manpower vital for defense purposes, 
but also supplies of various types.” 

Suggested simplification 

An attempt is made in the House bill to have the tax withheld on wages during 
the year equal the actual tax liability of the taxpayer. That would be accom 
plished by voluntary agreement between the employer and employee, according 
to regulations to be prescribed as to the conditions and the extent deemed proper 
Pending issuance of regulations it is not certain whether that provision will permit 
an employee to calculate his tax before the end of the year on all his income, 
and then inform his employer of the correct balance due which should be with- 
held from the last salary payment for that year. Would the employee be per- 
mitted to include in his calculation sources of income other than wages, such 
as dividends and interest? And instead of additional withholding, would it be 
possible to inform the employer that a lesser amount should be withheld on the 
final salary payment in order that total withholdings will equal the tax liability 
and thus make unnecessary the obtaining of a refund for overpayment of tax’ 

If such procedure is practicable for employers and employees, so that with 
holdings equal tax liability, then another step could be taken by eliminating the 
requirement that those persons file a return on which the year’s figures are 
reported. This could be made applicable to those who elect to file Form 1040A 
as an optional individual income-tax return, and on which the tax is computed 
by the Collector of Internal Revenue. Filing under this method is provided for 
under supplement T, which relieves individuals of the task of computing the tax 
on the income reported if their gross income is less than $5,000 and entirely 
from wages, dividends, and interest subject to withholding. 

Under those circumstances it should not be necessary for employees to file 
Form 1040A for the year involved, but instead a “substituted” Form 1040A 
could be filed for the employees by the employer at the close of the year. The 
“substituted” return would combine the withholding statement (Form W-2) 
on which total wages and tax withheld are reported for the year, and the 
employee’s withholding exemption certificate (Form W-—4), on which persona 
exemptions are claimed. 

The revised form combining the present Forms W-2 and W-4 would show 
the names and addresses of the employer and employee, a detailed listing of 
every person claimed as an exemption, the total number of exemptions and 
certification thereof, the total wages paid during the year, and the total tax 
withheld. The original copy of the revised form would be designated “Collector's 
copy.” the duplicate “Employee’s copy,” and if necessary a triplicate copy 
could be retained by the employer. 

The detailed procedure would be as follows: 

1. At the beginning of the year the employee would list his dependents and 
exemptions on the revised Form W-2/4, which then would be retained by the 
employer. 

2. At the end of the vear the employer would complete the revised Form 
W2/4 by inserting in the spaces provided therefor the total wages and tax with 
held for the year. 
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3. The original copy of the form would be mailed to the Collector as the em- 
ployee’s tax return and the duplicate would be given to the employee. No 
further action would be required of the employee. 

4. The Collector also would receive information returns from corporations 
reporting payments of dividends or interest to the employee during the year 
and the tax withheld thereon. 

5. All forms relating to a taxpayer would be assembled, and subsequently the 
Collector would compute the tax on the various items of income reported to 
prove that the correct amount of tax had been withheld and collected. In case 
of discrepancy a bill could be sent to the taxpayer. 

Correlation betweea the sections providing for voluntary agreement on 
withholding and the use of optional tax return, Form 1040A, would effect 
a major step in the simplification of the system for collection of tax at-the source. 
If the taxpayer can be relieved of the task of filing a tax return because the 
correct amount was withheid, it would not only be of the greatest convenience to 
him, but a tremendous saving would result from the elimination of millions of 
forms and all the work connected with their filing, processing, reviewing, exam- 
ining, transporting, storing, and other tasks. 

On the basis of practically 36 million tax returns with adjusted gross income 
under $5,000 as shown by the House committee report, it can be estimated that 
about 26 million would report salaries or wages only, while an additional 2 million 
would report dividends and/or interest along with salary or wage income. If 20 
million tax returns can be eliminated at an over-all cost of $5 per return (for 
paper, printing, processing, transportation, etc.), the saving to the Government 
would be $100 million. And if 20 million refunds for excess withholdings are 
eliminated at an over-all cost of $10 per refund, another $200 million would be 
saved. Such savings in the total amount of $300 million certainly make the 
attempt at simplification worth while. 

Alternative method 

The above procedures are adapted from the revised tax-collection system which 
lL have been advoeating for 4 years, but they entail only part of the program. In 
order to prevent the escape of tax on certain sources of income and therefore 
make it possible to collect the maximum tax due the Government at the lowest 
cost of administration, my plan provided for the following: 

1. Expansion of the income-tax-withholding system to include wages of 
domestic workers and agricultural labor by correlation with the social-secu- 
rity-tax-withholding system. 

2. Expansion of the withholding system to include income from dividends, 

interest, pensions, and annuities, to which now can be added royalties. 

3. Operation of the withholding svstem in such a manner that the tax 
withheld would be the actual tax due on the related income, instead of the 
present method of withholding the incorrect amount of tax all during the 
year 

4. Elimination of the requirement for filing tax returns to apply to tax- 
payers having adjusted gross income under $5,000 from the various sources of 
income to be included in the expanded system. 

As that plan would assure complete collection of tax on those sources of income, 
there would be no point in their filing tax returns. Since 90 percent of the tax- 
payers having adjusted gross income under $5,000 would thus be fully paid up 
on their tax liability, more than 30 million tax returns could be dispensed with, 
as well as perhaps 20 million refunds. The total saving to the Government then 
would be $350 million, not to mention the saving of vitally needed manpower and 
critical materials and supplies. 

More important is the probability that expansion of the withholding system to 
cover all individuals receiving salaries, wages, dividends, interest, pensions, 
annuities, and royalties would result in the collection of perhaps $1 billion of 
additional income taxes, it being estimated that from $1 to $1% billion of tax 
liabilities are neither reported nor uncovered at present. 

The procedure to withhold the correct tax during the course of the year, by 
splitting the mathematical process into two parts, the taxable and exempt 
income portions, and the application of the tax rate, is as follows: 

1. A taxpayer would be allowed to receive tax-free, without withholding, 
as much income as would equal the total amount of his exemptions. That 
is, if an employee was entitled to two exemptions, the first $1,200 of his 
Salary would not be subject to withholding, but after the value of his 
exemptions had been absorbed, tax would be withheld on every dollar of 
his earnings during the remainder of the year. 





2406 REVENUE ACT OF 1951 


2. A taxpayer receiving dividend income in addition to salary would have 
his allowable exemptions absorbed by his salary earnings and therefore 
the full amount of dividends whenever paid to him during the year would 
be subject to withholding. But if a taxpayer had only dividend income and 
no salary income, he should be permitted to file an exemption certificate 
with the payor corporation so that he can receive tax-free income to the 
extent of his exemption. 

3. The tax withheld on income during the taxable part of the year would 
be determined by application of a single effective rate, which would take 
into account the various factors involved in the computation of income 
tax—the normal tax, surtax, and defense tax rates, and deductions for 
contributions, interest, taxes, medical expenses, and other losses and ex- 
penses. The single rate would apply to only the first bracket of income, 
which could be fixed at $8,600 to conform to the basis of the social-security 
tax, aS a matter of convenience to the employer, instead of extending the 
first bracket to $5,000. 

4. A taxpayer would be permitted to file a tax return at the end of the 
year in order to adjust his tax payments because of error, extraordinary 
deductions, or special conditions which prevented correct withholding during 
the year. 

For example, an employee entitled to two exemptions ($1,200) and earning 
$50 salary per week would receive the full amount free of the withholding 
deduction for the first 24 weeks, at which time his $1,200 exemption would be 
fully absorbed. Thereafter he would enter the taxable period and every dollar 
of his earnings would be subject to withholding. Assuming an effective rate 
of 20 percent (which would automatically provide for the standard deduction 
and the defense tax), the tax withheld on the $50 weekly salary would amount 
to $10 for each of the final 28 weeks of the year, or a total of $280, which would 
correspond to the total tax otherwise computed for the year. In that event the 
tax withheld would equal the actual tax liability so the filing of a tax return 
would be unnecessary. 

The above is merely a general outline of the plan I have proposed. For a 
thorough understanding of the detailed procedures, including special situations 
and all the related problems, reference may be made to my original article, 
The Withholding System Needs Revision, which was published in the May 1948 
issue of Taxes—The Tax Magazine, and a supplemental article, Is it Time 
to Revise the Withholding System?, which was published in the September 1949 
issue of that magazine. 


CORPORATION INCOME TAXBS 


ro 


The House bill increases corporation income taxes from 47 to 52 percent. 
Although the rate increase is only 5 points, the inflationary effect will be almost 
three times greater than the increase in the direct tax element. That arises 
because of the method of computing corporation income taxes. 

Assuming that corporations are required to pay dividends aggregating $8 bil 
lion for the use of the invested funds of stockholders, at a 52 percent rate 
it would be necessary that they earn more than twice that amount because 
Federal income taxes first must be paid. The following figures show a 
comparison of the 1951 rate of 47 percent and the proposed rate of 52 percent: 


47 percent | 52 percent / 
rate rate Increase 





Millions Millions 
Taxable net income required $15, 004 $16, 666 
Corporation income taxes ; . : 7, 094 | 8, 666 


Balance left for dividends ane acai waite | 8, 000 8, 000 


At 52 percent corporations would have to earn $16.6 billion net income in order 
to pay $8.6 billion tax and have $8 billion left with which to pay dividends. 

Since the $8 billion of dividends is part of the net income, the direct tax on 
that $8 billion portion is the true tax element for the purpose of this illustration, 
and the difference between that and the actual corporation income taxes shown 
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above represents the differential which must be made up. The composition of 
the corporation tax is as follows: 


{In millions] 


| 47 percent 52 percent 
rate rate 
| 


Increase 


Corporation income taxes (above) __- : $7, 094 $8, 666 
Direct tax on $8 billion of net income representing dividends- -| }, 760 4, 160 


Differential... : asirabiGl ecient = : | 3, 334 4, 506 


These figures show that the direct-tax element increased $400 million, but 
that the differential needed to make up the actual tax increased almost $1,200 
million. 

It must be recognized that all costs, expenses, taxes, dividends, and reserve 
profits must be obtained in the first place through the prices charged to con- 
sumers. Therefore, the entire amount of tax, including the direct-tax element 
as well as the differential must be recovered from them. This means that for 
an increase of five points in the tax rate, prices to consumers must be inflated 
$1,200 million beyond the direct-tax element. 

That amount, however, must be more than doubled because the dividend por- 
tion used as a basis in the above calculation ordinarily represents less than 50 
percent. of the net income, as reserves, expansion, and other commitments must 
also be provided for. Consequently, it can be stated that prices and the cost of 
living for 1 year will be inflated $21 billion. 

In order to overcome that severe inflationary burden on the customers it is 
recommended that corporations compute their income taxes on the balance of net 
income after the deduction of dividends paid to stockholders. In that event the 
balance of net income after dividends could be shared by the Government, but 
only after providing for reserves, expansion, and other commitments. That 
method could provide a substitute for the very complicated excess profits tax 
system, and at the same time it could be used to control prices. That is, if prices 
increased 10 percent, the tax rate could be increased proportionately in order to 
extract the profit which had resulted from unwarranted or exorbitant price rises, 


EXCISE TAXES 


The change suggested above in the method of computing corporation income 
taxes would make it possible to abolish excise taxes (except those of a regulatory 
nature). The $2 billion of excises charged to corporations then would be re- 
placed by taxes that are based on net income that has been earned. 

Otherwise, the excise tax system will continue to discriminate against the 
people and also goods and services, it will continue to disrupt and interfere 
with business; and it will continue to deprive certain people of goods and serv- 
ices. The inconsistencies presented by the House committee point out the arbi- 
trary results of any attempted adjustment of a faulty system. 

It is proposed to exempt photographic items used in business because “a tax 
on business cost items is likely to be shifted forward as an operating expense 
and thus appear in the price of commodities.” That also should apply to many 
other items now taxed which positively will be added to costs and prices, such 
as communication and transportation expenses, leather goods, equipment, and 
other items used for business purposes. But the tax on trucks is being increased. 

It is proposed that the 344 percent tax on electrical energy be repealed because 
it is “one of the most burdensome of the excise taxes with respect to the lower- 
income groups,” and, since the tax did not apply to publicly-owned electric power 
systems, ‘“‘to impose the tax on some consumers and not on others is believed 
discriminatory.” But the House bill provides that no tax shall be levied upon 
any admissions to swimming pools, bathing beaches, skating rinks, and other 
places operated by a governmental unit. If the facilities are operated as a private 
enterprise the customers must pay tax. If tax on some users of electricity but 
not on others is discrimination, then why is it not discriminatory to impose a 
~0 percent tax on admissions of young boys and girls to private pools and rinks 
when no tax will apply if the facility is publicly-owned? 
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The unfair imposition upon the youth of the country is amplified by the pro- 
posed exemption of fishing trips from transportation tax. Now practically all 
sports personally engaged in will be exempt from excise tax, including fishing, 
bowling, golf, tennis, and horseback-riding. But no relief is granted to children 
who might find it more convenient to swim or roller skate at a private pool o 
rink. 


SHOULD SEWING MACHINES BE SUBJECT TO A 25-PERCENT Excise Tax ?—AN 
ANALYSIS BY THE FREE SEWING MACHINE Co. 


(By Lewis Emery, treasurer, Free Sewing Machine Co.) 


We assume the primary reasons for such a tax at this time are 
1. To curb inflation by curbing demand. 
2. To increase Government revenue. 

These are reasons in the public interest. This analysis is in terms of how 
such a tax would affect the public interest. 

Our conclusion is that it would not be in the public interest to impose 
25-percent excise tax. In fact, we believe the opposite to be true 

In this analysis we are illustrating specifically why we feel a 25-percen 
excise tax on sewing machines now will actually operate to the detriment o1 
the defense program and be contrary to public interest 

In the first place, a sewing machine is a production tool. Sewing machine- 
are not home appliances as such. 

This is not the case with the woman using the ordinary home appliance as 
labor-saving device. A woman using a sewing machine actually creates, fabri 
cates, produces, maintains, and repairs basic necessities of life. 

In 1949 the United States garment industry manufactured 728,000,000 items 
of women’s and children’s apparel. In the same year women at home mad 
300,000,000 items of similar apparel. Three out of every ten garments were 
home-sewn and this does not take into account the many more millions of 
garments which were repaired in the home and thereby kept in daily use. Ever) 
family with growing children knows what this means. We also must remembe: 
that with the likelihood of further clothing shortages, families of moderat: 
means will more and more have to repair the clothing which they already, 
have for themselves and their children. Furthermore, this does not take int: 
account the many millions of other items which each year are home-sewn 
(iraperies, furniture coverings, curtains, towels, bedspreads, sheets, and man 
other necessities. 

As a production tool that is used by millious of women to supply a basic need 
in our economy, the sewing machine conserves manpower, curbs inflation, an 
is indispensable to millions of users. 

Our second point is the conservation of manpower. An average of two man 
hours is required to produce an article of clothing by the garment industry 
This means that the sewing machine is currently conserving our industria 
luanpower at an estimated rate of 450,000,000 man-hours per year. This, from 
new garments alone, established the sewing machine as 2a production tool ot 
tremendous value to our defense program. Furthermore, a woman with 
sewing machine needs fewer new clothes. She can repair, alter, and remode 
and in doing so she conserves materials as well as needed skilled manpower. 

During our defense economy women should be encouraged to own sewing 
machines, because with them they can produce needed goods for the Natio 
If they are discouraged by excise tax, some professional workers will have t: 
fill this need. Every million garment made or repaired at home means 1', 
million man-hours saved to produce other civilian or military goods. 

In addition to the first point that the sewing machine is a production too 
and the second point that it conserves manpower, our third point is that as a 
production tool it also helps to curb inflation. I should like to explain why, in 
very simple terms. The principal reason why a woman makes clothing at home 
is because it is cheaper than buying ready-to-wear clothing. During the past 
10 years prices of ready-to-wear clothing have more than doubled. An excise 
tax on sewing machines which will compel more women to buy ready-to-wear 
clothing (many of whom cannot afford to do so) will serve to force the price of 
ready-to-wear clothing even higher. A more direct form of inflation cannot be 
imagined. 
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Now for point 4. The principal market for sewing machines is among families 
with moderate or low incomes. <A family with an income of $5,000 per year has 
a much greater need for a sewing machine than the $10,000 a year family. 
Almost 80 percent of the familiés in America are in or below the $5,000 per year 
income bracket. A substantial portion of the annual income of these families 
must be budgeted for clothing and other home necessities, which may be made 
on a sewing machine. These families must sew at home in order to afford 
proper clothing. To them the sewing machine is a major purchase. A manu- 
facturer’s excise tax of 25 percent would mean an increase of approximately $45 
in the retail price of a sewing machine. Since this is a substantial increase it 
would place the purchase of a sewing machine beyond the reach of those who 
need it most. 

Therefore, a tax upon sewing machines would not be a tax based upon the 
ability to pay. It would be a tax burden which falls most heavily on those least 
able to pay, although they are the people who have the greatest need for a sewing 
machine. 

To emphasize this very important point we would like to remind the committee 
that there are some 41 million family units in America today: 15 million of 
these family units were started in the last 10 years. One out of every three 
family units was started in the last 10 years. Obviously, these family units 
include a large percentage of young children whose clothes constantly need re- 
pair and replacement, and these young families are the ones which can least 
afford to pay the increased cost of such a tax. 

To come to point No. 5, we believe the sewing machine is indispensable to 
millions of people. As we have already indicated, over 50 million women sew 
at home. Over 3 million youngsters are now learning to sew in schools and 
classes throughout the country. Close to 1 million 4-H Club giris are completing 
hundreds of thousands of sewing projects each year. Large numbers of sewing 
machines in the hands of schools, churches, Red Cross, and other charitable 
institutions are needed for clothing of needy people and for our own defense needs 


In summation, because— 
1. The sewing machine is a production tool; 
2. The sewing machine conserves manpower ; 
The sewing machine curbs inflation ; 
The sewing machine is most needed by those least able to pay the tax; 
5. The sewing machine is indispensable to millions of people: 


Therefore, we urge your consideration in eliminating home sewing machines 
from the classification of products subject to the proposed excise tax. We are 
convinced that such a tax on sewing machines would be contrary to the public 
interest and the defense program of the Nation. 


Senator Byrp. The committee will recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 12:55 a. m., the committee recessed to reconvene at 
10a.m Friday, August 3, 1951.) 
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FRIDAY, AUGUST 3, 1951 


UNITED STATES SENATE, 
CoMMITTER ON FINANCE. 
Washington, #2. &. 

The committee met, pursuant to recess, at 10 a. m., In room 312, 
Senate Office Building, Senator Hi: arry F. Byrd | presiding. 

Present : Senators Byrd, Hoey, Kerr, Millikin, and Martin. 

Also present : Senator Henry C. Dworshak, of Idaho; Elizabeth 
B. Springer, chief clerk; Colin F. Stam, chief of staff, Joint Commit- 
tee on Internal Revenue Taxation. 

Senator Byrp. The committee will come to order. 

Our first witness is James V. Carmichael. 


STATEMENT OF JAMES V. CARMICHAEL, PRESIDENT, SCRIPTO, INC. 


Mr. Carmicnaren. Mr. Chairman, my name is James V. Carmichael. 
I am president of Scripto, Inc., of Atlanta, Ga., manufacturer of me- 
chanical pencils, ee pens, and ball pens. 


I am appearing on behalf of the National Fountain Pen and 
Mechanical Pencil M: anufacturers Association. 

May I proceed, Mr. Chairman ? 

Senator Byrp. Yes. 

Mr. Carmicuaent. Mr. Chairman and gentlemen of the committee, 
I just want to express to you my gratitude for permitting me to 
appear today. I know how heavily pressed you are for time and 
what a chore it is to listen to all of us—the people who are protesting 
every tax that comes along. 

I want to say at the outset, though, that this is the first time our 
association has ever appeared before either the House or Senate 
Finance Committees to protest a tax. 

It is the policy of our association to go along with all taxes which 
are general and which are thought necessary by the Congress. 

The only reason that we appear in this instance is the fact that we 
feel very sincerely that this tax singles us out and is discriminatory 
and is unfair and unjust. 

Senator Mriirtn. May IT make an observation ? 

Mr. Carmicuarn. Yes, sir. 

Senator Minuixrn. I think that it is very healthy for this country 
that people are “hollering” about taxes. I think that is the only 
thing that will save this country, and that is for people to “holler” 
about taxes and it certainly is not offensive to me to see any group 
of our citizens who do not want to go along with the tax. 

Mr. Carmicnagnt. Thank you, sir. 
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Senator Miniikriy. It is quite natural that they do not want to go 
along with taxes that hit them especially. 

Mr. Carmicuarn. Thank you, sir. 

| appreciate that and I believe that we have reached almost the limit 
of our ability—— 

Senator Miniikin. Whenever we reach the point where we go along 
without protesting what we think are unfair taxes put on us, we are 
dlone—we are dead ducks. 

Mr. Carmicuar.. I think you are right. [appreciate your remarks 

The first point I want to make to this committee is that mechanical 
pencils, fountain pens, and ball pens are not luxuries, but are an es 
sential part of our dailly life in this modern age. 

It is hard to conceive of any sort of business being transacted 
this day and age without the use of writing instruments, 

They are necessary to institute the designs on the drafting boards 
of our industries, to handle the work orders. They are necessary in 
all processes of education, from the grammar schools through our col 
leges, and they are essential to the morale of our people. 

The essentiality of our industry and of our product has been recog- 
nized by the National Production Authority and our industry has 
been so classified as an essential industry and is allocated materia! 
for the production of its products on that basis. 

As a matter of fact, the mechanical writing instrument of today is 
the tool of trade of millions of white-collared workers in Americ: 

They sit at their desks or they work at their jobs, and almost con- 
stantly they use a fountain pen, a ball pen, or a mechanical pencil, 
and to impose a tax such as this proposed here upon these mechan- 
ical writing instruments is to tax a tool of trade of those millions 
of white-collared workers, just as much as if you were taxing the saw 
that the carpenter uses or the trowel that a mason uses or the tools 
that a mechanic uses, because they are the tools with which they make 
their living, and to impose this tax is, in fact, to tax a tool of trade 
of millions of white-collared workers of America. 

Probably the largest class of users of mechanical writing pens and 
pencils are the sc hool children of this Nation. There are 32,000,000 
school children in this Nation and from the time they get out of their 
primary grades they are required to use fountain pens or ball pens and 
mechanical pencils. 

Senator Miturkry. Just think of all the people in Government em- 
ployment who use fountain pens. It is just a case of taxing the 
Government. 

Mr. Carmicuar.. Exactly sir. 

Senator Miu. The Government taxing itself. 

Mr. Carmicuarn. And if you take the fountain pens and pencils 
away from the Government it would stop tomorrow. 

Senator Minin. That would be a wonderful thing. [ Laughter. 
You have got something there. I had not thought of that. 

Mr. Carmicuarn. The best way to end all bureaucracy, Senator, is 
maybe to take the writing instruments away from the Government. 
[| Laughter. | 

Senator Byrp. Especially the red ink. [Laughter. | 

Mr. Carmicnaren. Yes, the red ink. Back in the days when I was 
in school, a child had an ink bottle and a staff that he used for his 
work, but today that is impossible. They move from class to class and 
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without the fountain pen the boy could not possibly get his work 
done, and certainly, as [ say, business could not. be carried on. 

Of these 32,000,000 children, 17,000,000 of them have families who 
have a $3,000 or less income, and to impose a 20-percent tax on the 
nstruments which these children have to use in their schools would 
certainly be placing it on the group least able to pay it. 

And 1 think one of the most Important factors of the mechanical 
writing instrument is the morale factor to our servicemen. 

We have got over 3,000,000 in the service, and there is no single 
factor that does as much for their morale as to be able to write home 
to Mama and papa and to receive a letter from mama and papa and 
without the mechanical writing instrument and the fountain pen, such 
correspondence would be impessible, and to say you are going to tax 
that soldier, with his modest income, 20 percent for the instrument 
with which he comes in contact with the home folks, to me is un- 
thinkable. 

Now, this tax was not even proposed by the Secretary of the Treas- 
iry—and he usually thinks of most things that can be taxed—but this 
tax was not even proposed to the House committee by the Treasury 
Department. It was not even proposed by a member of the House 
Ways and Means Committee. 

The first our industry knew about it was on May 14 when we read 

| press release that it hi ud been included by the House Ways and Means 
Committee and was thought up by a staff member after all public 
hearings had been closed, and the industry had no chance to appear 
to voice its protest. 

It is an ill-conceived, hastily thought up tax, and was based on the 
fact that it was an extension of the jewelry tax, and was so announced 
n the press by the House Ways and Means Committee—that the 
jewelry tax—that is, the tax on writing instruments which have gold 
upon them or precious metals—would be extended to cover all fountain 
pens, mechanical pencils, and ball pens. 

Now, our industry has no objection to the 20 percent tax on fountain 
pens, ball pens, and mechanical pencils which have gold on them that 
is made up for ornamental purposes. And the person who wants his 
lressed up with gold, let him pay a tax on it, if it is necessary for the 
support of this Government. 

Senator Byrp. How much revenue will this bring in? 

Mr. Carmicuar.. The most liberal estimate from the writing in- 
dustry is $26,000,000 and that is, as I say, liberal. At least half of that 
would be paid by the school children of America, and then another 
large segment of it would be paid by the servicemen, and the rest of it 
would be paid by the white-collared workers of America, the people 
who use these things to make their daily bread. 

We want no special favors; we are not asking you to give us any 
special exemptions, but we feel this tax is discriminatory in that 
t singles us out. We are not a luxury; we are strictly a utilitarian 
product and, as such, should not be taxed until the time comes when 
this country is willing to say that we are going to place a general sales 
tax on everything that is sold. 

If that becomes necessary for the support of our Government, or for 
the defense of our country, we will not appear to protest it, but we do 
iot feel that we should be singled out at a time—by this, and classified 
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as a luxury—when there is absolutely nothing but essentiality sur- 
rounding our entire product. 

I will be glad to try to answer any questions that any member of the 
committee might have. 

As I say, it will produce probably $26,000,000. 

I would like to point out that it is levied at the manufacturers’ level, 
and we sell on a varied discount structure, and what is going to happen 
is that a profit is going to be added, and it is going to be added up and 
going to be about a 40 percent retail tax when it gets to the retail trade, 
and the consumer is going to pay more without any benefit to the 
Government. 

Senator Byrp. Thank you very much. 

Mr. Carmicnagt. Thank you. 

(The prepared statement of the Fountain Pen and Mechanical Pen- 
cil Manufacturers Association and a letter from Senator Hickenlooper 
to the chairman follow :) 


MECHANICAL PENCILS, FOUNTAIN PENS, AND BALL POINT PENS 


Proposed excise tax, section 486 of H. R. 4473: 

“(a) IMPOSITION OF TAx.—There shall be imposed on the following articles, 
sold by the manufacturer, producer, or importer, a tax equal to 20 per centum 
of the price for which so sold: Mechanical pencils, fountain pens, and ball 
point pens. 

““(b) EXEMPTION IF ARTICLE TAXABLE AS JEWELRY.—No tax shall be imposed 
under this section on any article under section 2400 (relating to jewelry 
tax).” 


This brief is submitted on behalf of the Fountain Pen and Mechanical Pencil 
Manufacturers Association, Inc. That association is composed of some 83 manu 
facturers of fountain pens, ball point pens, and mechanical pencils. The mem- 
bership represents approximately 90 percent of the total production of these 
writing instruments. Its headquarters are at the Albee Building, Washington, 
D.C. 


ESSENTIALITY 


Writing instruments are not a luxury. They rank among the most important 
necessities of everyday living. There is not one single vital process which can 
be carried through from beginning to end without the use of some kind of 
writing instrument. Freight does not move without a written order or con- 
signment. Production stops if the administrative and clerical staffs have nothing 
with which to write. Conceive of miltary operations without written orders or 
communications. The paper work which is involved in every operation—civilian 
or military—is basic and essential. Without writing instruments, every opera 
tion in our present-day economy would come to an abrupt end. Production 
would stop. Mass transportation would cease. Communication would be con- 
fined to the spoken word, trade and commerce would disappear, and even educa- 
tion would be virtually halted. 

Mechanical writing instruments are the most efficient, portable, all-purpose 
writing instruments ever conceived. They are durable—their utility is measured 
in years, not in days or weeks. They are efficient. A fountain pen, whether 
conventional or ball type, carries its own reservoir of ink. A mechanical pencil 
carries a lasting supply of lead. No ink wells or pencil sharpeners are needed 
for mechanical writing instruments. They save time. Anyone can write legibly, 
smoothly, and quickly under almost any conditions, and any place, with a 
mechanical writing instrument. 

Thus, an unadorned mechanical writing instrument is not a luxury item. It 
isn’t a toy or a novelty. It is a vital, utilitarian instrument filling a demand 
for which there is no substitute. The proposed excise tax is on a necessity, 
not a luxury. It is going to hit all classes of people from educators and students 
to clerks, soldiers, and executives. 
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THE PROPER TEST : FUNCTIONALITY VERSUS ORNAMENTATION 


For many years the Congress, the Treasury Department, and the industry 
have recognized the fairness of a taxability test based on the presence or absence 
of ornamentation on fountain pens, ball-point pens, and mechanical pencils. 

We must bear in mind that a functional part can be pleasing to the eye without 
being ornamented or adorned in the sense of a use for purely decorative purposes. 
If ornamentation is not needed for functional or utilitarian purjoses, it has been 
and can continue to be taxed on the retail sales price. 

If the part is actually utilitarian in character, even though pleasing to the eye, 
there should be no excise tax of any kind on it at any level unless and until 
all articles of lesser essentiality are taxed at the same or a higher rate. 


BACKGROUND 


The background out of which this proposal arose is significant. It shows that 
the tax was not a considered move. It was conceived hurriedly without con- 
sultation or hearing. The Secretary of the Treasury did not recommend or 
even suggest such a tax. (See pp. 19 and 20, hearings, Ways and Means Com- 
mittee, pt. 1, 1951). 

We have been informed by members of the House Committee that this sugges- 
tion to tax all fountain pens, ball-point pens, and mechanical pencils originated 
with a staff member after the hearings before the committee had been closed. 

It was adopted by the House committee without giving the industry a hearing 
or an opportunity to be heard either orally or by written brief. The industry 
first learned of this proposal on May 14, 1951, from our daily newspapers. The 
release stated that the House Ways and Means Committee voted to make no 
change in the rate of tax on jewelry, but that the jewelry classification would be 
extended to cover fountain pens, ball-point pens, and all mechanical pencils. 
By this extended coverage the committee estimated $36 million additional reve- 
nue would be forthcoming. Thus it is proposed to classify fountain pens, ball- 
point pens, and mechanical pencils as jewelry items and tax them as such. It 
is not necessary to dwell on the weakness of this position. Jewelry is certainly 
a luxury. Writing instruments just as certainly are not. 


EFFECT ON STUDENTS 


Perhaps the largest group of daily users of mechanical writing instruments 
is comprised of the students in the schools and colleges of the country. There 
are more than 32 million such students. A writing instrument of some kind is 
so essential to the educational process that without it there could be no such 
thing as the kind of education we know today. As soon as the child emerges 
from the first grades to the departmental system, it is virtually compulsory for 
him to have a fountain pen because he must carry all of his equipment with him, 
Ordinary pen and ink, such as he may have used when he did all of his work 
it one desk, become impractical. Thus the great majority of all students beyond 
the early grades must have mechanical writing instrunrents as an absolute ne- 
cessity. Any excise tax, such as that proposed, would mean an additional cost to 
all of these students. 

Many of these students come from homes whose incomes are exceedingly 
moderate. According to the bulletin of the Federal Reserve Board of August 
1950 and based on 46 million families, the incomes of American families are as 
follows: 

Percent | 
$1,000 and under 4 | $4,000-$5,000 
$1,000-$2,000 ; 9 | $5,000-$7,000 _ 
$2,000-$3,000 — | $7,500-$10,000 __- 
$3,000-$4,000 : 91 $10,000 and over 


Families whose income is $3,000 or less constitute 54 percent of the total. Ap- 
plying this percentage to the total of school and college students we find that ap- 
proximately 17,280,000 of them come from families which, in these days of high 
prices, are existing on a marginal level. Any addition, however slight, to the 
educational burden of such families would work an undue hardship. 

Believing the educational aspect of this subject to be so important and so 
fundamental, the industry has reviewed available statistical surveys indicating 
the extent of use by students of mechanical writing instruments. These surveys 





2416 REVENUE ACT OF 1951 


have been made by wholly independent organizations, they were condueted solely 
for the purpose of ascertaining facts. Here is what they show. 

1. Survey conducted by the magazine Varsity in 1947: 

(a) 96.5 percent of those contacted own a fountain pen. 
(b) 12 years is the average age of those receiving their first fountain pen 

2. Survey conducted by the magazine Seventeen in 1948 : 

(a) 98.9 percent contacted by the survey own fountain pens. 

(b) 92.6 percent have owned mechanical pencils. 

(c) 10 years is the average age when first fountain pen was received. 
(d) 9 years is the average age when first mechanical pencil was received 

These surveys contacted teen-age boys (Varsity) and girls (Seventeen). The 
results show an almost universal use of fountain pens and mechanical pencils 
The students so covered are in the secondary school group—junior high schoo 
and senior high school. Classes are large and in the modern system the student 
moves about from room to room to attend classes. It is impractical to carry 
ink bottles or to sharpen pencils while moving from room to room. Certainly 
everyone knows that the ink supply in a good fountain pen will last for days 
and that the leads contained in a mechanical pencil will last for months as wi! 
the ink supply in a ball-point pen. 

At the college and university level the essentiality of mechanical writing 
instruments is accentuated. Writing speed and legibility are necessary in highe: 
education. The mechanical writing instrument best serves such needs. The 
students realize it as shown by the results of the above surveys. 

It seems probable that this educational aspect of the proposed tax was ne 
considered by the House committee. The levying of an excise tax on the “tools 
of education” seems clearly unwarranted, 


EFFECT ON MILITARY PERSONNEI 


Soldiers, sailors, and other national defense personne! and their families co 
stitute another large group who would be adversely affected by a tax on mechan 
ical writing instruments. During war and preparation for war, such as we are 
now experiencing, there is a vast separation of people from their normal loca 
tions, either to join the armed services or to take occupations in some militar) 
establishment or other form of war work. Such family separations bring about 
a tremendous increase in personal correspondence. The maintenance of such 
correspondence is a highly important factor. Prompt receipt and frequency ot 
letters to and from service personnel was recognized as a preeminent moral: 
factor during World War II. At one juncture, an urgent message came fron 
the high command in the Pacific theater which said in effect: “Send us food first 
and send us mail second.” During World War II the Army Chaplain Corps 
intervened against too great a curtailment of fountain-pen production. 

In consideration of this morale factor, the major pen companies have ar 
nounced free pen service for all men in the service overseas for the duration of 
the national emergency. These companies can exhibit many letters from service 
men in Korea and Europe who have returned their writing instruments for repair 
The essence of their messages is to speed the writing instrument back to then 
because they cannot be without it for any length of time. 

There are now more than 3,000,000 men under arms, a great Many more 
veterans’ hospitals, and more and more troops leaving this country to serv: 
abroad. The proposed tax on these writing instruments would comprise a 
penalty on one of the prime factors of morale in the Armed Forées.’ Military 
personnel, regardless of their economic or socia] status in civilian life, while ir 
the Armed Forces are certainly not to be classed among those best able to bea 
additional taxes. Their modest incomes are not suited to additional levies 
These men and their families who are left behind are making the greatest sacri- 
fice in the interests of national defense of any group of citizens: any additiona 
burden should not be imposed upon them. 


EFFECT ON INDUSTRIAL AND PROFESSIONAL WORKERS 


As already pointed out, mechanical writing instruments are necessary through- 
out all production and commercial processes: clerical, drafting, designing, pro 
duction planning, inspection, office, shipping, bookkeeping, timekeeping, payrolls, 
production control, engineering, supervision, storage, sales, and management 
The mechanical writing instrument is an essential tool that must be used by 
almost every worker in industry, trade, commerce, or the professions. For a! 
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those who perform their work, for the most part, away from a desk, a fountain 
pen, mechanical pencil, or a ball-point pen is necessary, as one Cannot very Well 
carry around an ordinary pen and a bottle of ink. And even for those who work 
at a desk, a mechanical writing instrument is oftentimes greatly preferred and 
more efficient. To tax writing instruments used as tools by the millions of work- 
ers, Would be no more logical or just than to tax a hammer or saw used by a 
carpenter, a wrench used by a plumber, a clinical thermometer used by a nurse, 
or the contents of a mechanic’s tool box. These millions of workers, for the 
most part, earn modest incomes and the proposed tax would be one imposed 
on one of the essential tools by which they earn their living. 


PROPOSED TAX WILL BE CONCEALED AND COLLECTED DOUBLE FROM THE CONSUMER 
WITH GOVERNMENT GETTING ONLY ONE-HALF 


Any excise tax on functional as distinguished from adorned or ornamental 
fountain pens, ball-point pens, or mechanical pencils, which ornamented items 
are now taxed at 20 percent under the jewelry classification, will be discrim- 
inatory unless there is a general consumption tax on all articles regardless of 
essentiality. This will be true regardless of the level at which the tax is pro- 
posed and regardless of the amount of rate of the tax. 

The proposed tax has the further vice of being susceptible of concealment- 
which means it will be concealed. 

Most important of all there is nothing to prevent a profit being collected at eacl 
stage of the distribution of such writing instruments to the ultimate consumer. 
This means a double tax on the consumer with the Government getting half. 


CONCLUSION 


The millions of students, workers, and members of the Armed Forces and their 
families would be the ones called upon to contribute to the proposed tax on me 
chanical writing instruments. The fact that the tax is a “hidden” tax (being 
imposed on the sale by the manufacturer rather than on the sale by the retailer) 
makes it no less unfair and unjust. It is imposed on a utility item that is essen 
tial to the conduct of everyday business and in every phase of modern life. As 
a subject of taxation these writing instruments—tools in the hands of most 
users—do not qualify under the principles upon which the excise taxes were 
imposed in the acts of 1941 and 1943. Those taxes were intended to place « 
premium on luxuries, to discourage the acquisition of articles and things not 
essential in a state of war, and to be levied on those best able to bear the burden 
The present tax on those mechanical writing instruments ornamented with gold 
or other precious metals is a tax of that character. It can be continued. It 
could even be increased, as an emergency tux, although any increase is bound to 
produce but little additional revenue. But the proposed tax on all other foun- 
tain pens, ball point pens and mechanical pencils is a tax on a utilitarian item 
that in most cases is a necessity; it is a tax on an article the acquisition and use 
of which should be encouraged rather than discouraged during a war emergency 
with the many family separations which inevitably occur; and it will be borne 
by the millions of students, workers and members of the armed services most of 
whom are least able to bear additional burdens and against whom the imposition 
of additional burdens is least warranted. 


UNITED STATES SENATE, 
COM MITTEE ON FOREIGN RELATIONS, 
August 3, 1951. 
Hon. WALTER F. GEORGE, 
Chairman, Finance Committee, United States Senate, 
Washington, D. C. 

Dear SENATOR GEORGE: It is my understanding that Mr. Frank L. King, execu- 
tive secretary of the Fountain Pen and Mechanical Pencil Manufacturers Asso- 
ciation, Inc., will appear before the Senate Finance Committee to present the 
views of this industry when excise tax witnesses are scheduled in hearings en 
H. R, 4473. 

The W. A. Sheaffer Pen Co. of Fort Madison, Iowa, which is one of the largest 
of its kind in the country, is very much concerned with the excise tax on fountain 
pens, ball-point pens, and mechanical pencils. Representatives of this company 
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have called upon me. Under the present law, ornamental writing instruments 
are subject to an excise tax of 20 percent of the retail price. 

The W. A. Sheaffer Pen Co, does not seek a reduction in that excise tax for 
ornamental instruments, in fact, they would not seriously object if the rate were 
increased. I make this statement to indicate that Sheaffer is not attempting to 
avoid taxes but that they believe that ornamental founain pens have been for 
many years the proper subject for imposition of a special excise tax; however, 
they are concerned with the question of an excise tax on functional writing 
instruments. These may be looked upon in the same category as working tools fo: 
business and professional people and for college students and school children 

It is my understanding that in the House Ways and Means Committee ther 
were not hearings on the question of imposition of excise taxes on unornamenta] 
writing instruments and that the Treasury Department did not propose such tax 
I am advised also that the vote in the committee on this item was close and. 
therefore, am glad to know that the Senate Finance Committee expects to give 
the pen manufacturers an opportunity to be heard and I hope that in its fina 
decision the committee may give full consideration to the elimination of the tax 
on unornamental writing instruments. I understand that the amount of revenue 
which would be raised is very small. 

Yours sincerely, 


B. B. HicKENLOOPER. 
Senator Byrp. This will be included for insertion into the record 
from Senator McCarran. 
(The letter referred to follows :) 


UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
July 31, 1951. 
Hon. WALTER F’. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 

My DEAR Senator: It has come to my attention that certain provisions of the 
Revenue Act of 1951, H. R. 4478, are directly prejudicial to the continued well 
being of the economy and government of the State of Nevada. I am certain 
that this cannot be the intention of the Congress or of your Finance Com 
mittee. 

Section 463, arrending section 3267 (a) by increasing the tax on coin-operated 
gaming devices to $250 per year per machine, will put many individuals out 0! 
business in Nevada. This is the third such increase in this tax and it cannot 
be borne by those engaged in legalized gambling, unless there is some equitable 
adjustment, such as I intend to propose by way of an amendment, a copy of 
which is attached hereto. 

If this proposed increase in taxes on slot machines becomes effective, the 
figures in my possession show that over one-half of the State’s licensees wil 
not renew their licenses. The revenue loss to the State of Nevada for this item 
alone will be tremendous, the resulting unemployment will be serious, and the 
dislocations to the economy of the State will be paralyzing. 

The effect on our few, scattered, small cities and towns will be even more 
drastic. The actual loss in direct taxes to local governments in Nevada wi 
amount to one-half million dollars compared to an estimated Federal gain ol 
only $57,000. 

The direct revenues received from gaming represent one of the most important 
sources of revenue of State, county, and local governments in Nevada. For the 
fiscal year ending June 30, 1950, a study by the Nevada Tax Commission dis 
closes the following: 

1. Of State revenues available for legislative appropriation, 28.03 percent 
were from direct gaming taxes. 

2 At the county level, gaming taxes now represent the second largest 
source of county revenue. 

3. At the city and municipal government level, gambling revenues loom 
large, making up 23.93 percent of total revenue, the largest factor other than 
the general property tax which accounts for 48 percent of the total. Much 
of this property tax is also borne by gambling properties. 

It should be kept in mind that the above percentages represent direct gaming 
taxes on the gaming itself. Our gaming laws are strictly enforced and observed 
in Nevada. Records are required, and the history of gaming in Nevada has been 
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one of cooperation and fairness rather than one of corruption. No district 
attorney in Nevada has had an opportunity to publicize himself by uncovering 
illicit relationships between gamblers and State or local officials. 

If, as may really be the case, the proposed tax is intended to suppress all 
gambling, whether legal or illegal, throughout the United States, it goes far 
beyond the recommendations of the Kefauver committee which is the most 
quoted source in the country on this subject. Its recommendations (see Recom- 
mendations VI, VII, LX, of the Third Interim Report) are directed at the illegal 
operator, requiring him to furnish annual net worth statements, to keep detailed 
records, and to deny him deductions for tax purposes. That committee appar- 
ently asumes that legal gambling, locally regulated and operating in the open, 
s to be treated as any other legitimate enterprise. Nevada has long operated 
on this same principle. 

I do not know just how many countries or localities in the United States levy 
a tax on gaming devices. It is my belief that there are very few, outside of 
Nevada, and that this tax will work a greater hardship on our localities than 
on any other. 

With this in mind, I intend to offer an amendment to the proposal as it now 
appears in the tax bill. If the licensed taxpayers are permitted to deduct the 
amount of similar license tax paid to State and local governments, from the $250 
license tax per machine to be paid to the Federal Government, the total burden 
would be equalized over the United States, as all slot machines would 
carry an equal tax burden of $250. 

Insofar as the State of Nevada is concerned, this deductibility would result 
in increased revenue to the Federal Government since licensees would not 
forced out of business through double taxation on a licensing basis. It goes 
without saying that the Federal Government would also benelit by the continued 
payment of Federal income tax and income derived from this industry. Further- 
more this procedure should also result in more adequate law enforcement in other 
jurisdictions which license coin-operated gaming devices. 

With this in mind I submit, for the record, a copy of the amendment as I 
propose it. I would appreciate your committee giving it the utmost considera- 
tion, keeping in mind the effect on Nevada of any penalizing tax of the nature 
contemplated here. 

My kindest personal regards and all good wishes to you. 

Sincerely, 


then 


be 


Pat McCarran, 
AMENDMENT TO H. R. 4473 


On page 122, strike out all in lines 15 to 17, inclusive, and insert in lieu 
thereof the following: 

“(a) Section 3267 (a) (tax on coin-operated gaming devices) is hereby 
amended by striking out ‘$150’ wherever appearing therein and inserting in lieu 
thereof ‘$250.’ 

“(b) Such section is hereby further amended by redesignating subsection (d) 
thereof as subsection (e) thereof, and by inserting, immediately after subsection 
(c) thereof, the following new subsection : 

“*(d) CREDIT AGAINST TAX FOR CERTAIN STATE AND LOCAL LICENSE FEES.—In the 
case of every person liable for the payment of any tax under this section for 
any year upon any device or devices defined in clause (2) of subsection (b), 
there shall be allowed a credit against such tax in an amount equal to the 
amount of any license tax or taxes paid by such person for such year to any 
State or any political subdivision thereof for the use or operation of such device 
or devices, except that the amount of such credit shall not exceed the amount 
of such State or local taxes computed at the rate or rates prescribed by law or 
regulation in effect on June 30, 1951.’ ”’ 


Senator Byrp. Mr. McMains. 


STATEMENT OF THOMAS F. McMAINS, VICE PRESIDENT AND ASSIST- 
ANT TO THE PRESIDENT, WESTERN UNION TELEGRAPH CO. 


Mr. McMarns. Mr. Chairman, I have a statement which I would 
like to read into the record of the proceedings. 
My name is Thomas F. McMains. I am vice president and assistant 
to the president of the Western Union Telegraph Co. 
86141—51—pt. 3——63 
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I am glad to have this opportunity to supplement the testimony 
presented by my company before your committee on July 6, 1950, 
which described the critical position of the Nation’s settee: te le 
graph industry, primarily due to the postwar application of 
percent excise tax on telegrams. 

Recent developments which have seriously affected the operation: 
of this vital industry, make relief from the 25-percent telegram tax 
more urgently necessary than ever before, in the national interest. 
While, in accordance with the committee’s directive, this presentation 
will be brief, we respectfully request that, in addition, renewed con 
sideration be given in your current deliberations to the facts which 
have been submitted to your committee at earlier public hearings. 

We are, of course, fully aware of the exhaustive study your com 
mittee is giving to the development of a new tax program to meet the 
requirements of the country’s defense and mobilization program. 

It is generally assumed that the requirements of national defense are 
of such a character that the revenue needs of the Federal Government 
will remain at high levels for a long time to come. 

Therefore, we urge that the committee in dealing with the unique 
excise-tax problem confronting Western Union give primary consid 
eration to the long-term consequences of the tax rates made applicable 
to telegrams, in the light of the vital importance such a determina- 
tion will hold for the future of the national telegraph system. 

The immediate cause of this urgent appeal to your committee is the 
recent granting of wage increases aggregating $16,500,000 annually 
to the company’s employees, to meet higher living costs, and to avert 
a Nation-wide strike which would have seriously impeded the national 
defense and disrupted the public’s record communications in a time 
of national emergency. 

The company had no alternative in this situation but to apply to the 
Federal Communications Commission for telegraph rate increases. 
Compelling evidence of the urgency of the rate application is the 
fact that this added wage burden would again thrust the domestic 
operations of Western Union into a deficit position. 

I might underline the gravity of the immediate situation by adding 
that, as a result of wage increases, our operations for the month of 
July resulted in a substantial deficit. Since only part of the wage 
increases became effective July 1, with the remainder scheduled to go 
into e ‘tfect on Se pte mber 1, it is obvious that the impact on the com 
pany’s wage bill in future months will be greater even than in July. 

It should be emphasized that the rate increases applied for by the 
company, together with ——— able increases for intrastate tr: _ 
which must be authorized by 45 State regulatory commissions will, 
granted in their entirety, a short by about $4,000,000 annually if 
meeting the added cost of the wage increases already agreed to by the 
company. This additional burden will thus fall with heavy impact 
upon the telegraph company, which has all too recently emerged from 
an extended period of deficit operations. 

Since competitive rates for other rapid communications services 
are factors affecting the extent to which the telegraph rate increases 
can be sought, the existing excise tax discrimination against the tele- 
gram in favor of the telephone has an important bearing on this situa 
tion. 
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Telegrams, Western Union’s major source of revenue, now bear a 
25-percent excise tax, in contrast with a 15-percent rate applied to the 
telephone companies’ major source of revenue—local telephone serv- 
ice. The effect of this existing competitive discrimination would be 
even more sharply accentuated by the continued imposition of a 25- 
percent tax on telegrams, at the increased rates necessary to meet 
Western Union’s increased wage costs. 

While the telephone companies have met their rising costs by in- 
creasing their local telephone rates, the impact on telephone users has 
been substantially less than in the case of telegraph users, because of 
the lower telephone excise tax rate. In the long-distance field, tele- 
phone rates have been reduced, the last reduction being effective in 
1946. 

In this connection it should be pointed out that at House committee 
hearings in 1947, and in 1950, a representative of the telephone system, 
while advocating the repeal of ail communications taxes, expressed 
the preference, if complete elimination were not possible, for primary 
relief in the local field. 

In discusing with the House committee in 1947 the question of selec- 
tive treatment for the telegraph busimess in the event an over-all 
elimination of excise taxes was not possible, the representative of the 
telephone company frankly recognized the serious problem con- 
fronting Western Union as warranting special consideration. 

It should be noted, incidentally, that the approval of the telegr: aph 
rate increases applied for by the company would automatically in- 
crease the tax yield to the Treasury, and impose, in addition to 10 
percent higher telegraph rates, a still higher tax burden on telegr: aph 
users already required to pay a superluxury rate. 

You will recall that H. R. 8920 was passed by the House of Rep- 
resentatives of the Eighty-first Congress and was pending before the 
Senate when the international crisis required abandonment of the 
adjustments which were included therein. Even though the House 
did not extend to Western Union the full relief requested, it gave 
consideration to the unique features existing in Western Union’s case 
and reduced the telegram tax to 10 percent. 

With regard to H. R. 4473 currently under consideration by your 
committee, providing for a reduction in the telegraph tax from 25 
to 20 percent. I would call to your attention the following quota- 
tion from the report of the Committee on Ways and Means which 
accompanied this measure : 

* * * Since World War II telegraph service in the United States generally 
has been carried on at a deficit. So far this year the service has been operated 
at a profit but wage negotiations now under consideration may again place tele 
graph service in a deficit position. By reducing this tax on telegraph service 
your committee anticipates that it will be possible to decrease the amount paid 
for telegraph messages, and that as a result the volume of business done will 
be increased and the profit position of the industry improved. Telegraph service 
not only is essential to the civilian economy but also is essential to national 
security. 

At the time the report of the House Committee on Ways and Means 
was prepared, Western Union had offered to grant its employees 
wage increases aggregating $12,500,000 annually, in accordance with 
the national wage formula. It proved necessary, however, in order to 
avert a Nation-wide strike, to increase this offer by $4,000,000 annu- 
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ally, thus providing far greater reason for the concern expressed in 
the report about the impact of these wage negotiations on the tele- 
graph industry, and it is submitted, making crucially necessary a 
greater degree of relief than is provided in the House measure. 

Western Union, since World War IT, has mechanized and increased 
its facilities to the extent that it can accommodate the requirements 
of mobilization and at the same time meet civilian and business de 
mands at higher levels. The carrying out of a Nation-wide mech 
anization and improvement program, which has doubled the com 
pany’s World War II plant capacity, was based on the firm convic 
tion that the 25-percent telegram tax, imposed during the war at 
super-luxury levels to discourage the use of the telegraph and keep 
the wires open for urgent war traffic, would be repealed at the end 
of the war. Instead, the continuance of this volume-destroying tax, 
and the absence of relief from the competitive tax inequity it cre 
ated, have hindered Western Union’s efforts to attract increased tel 
egraph business, and we have now been confronted with the necessity 
of increasing te legraph rates, as stated, to produce part of the ad led 
revenues required to provide cost-of-living wage increases to tele 
graph employees. 

We respectfully urge that your consideration of Western Union’s 
present critical situation take into account recognition of the fore- 
going factors. 

Now, as to Western Union’s current position: For the calendar 
year 1951, even if the full nomen of the rate increases requested were 
made effective on September 1, the company could reasonably antic- 
ipate a net return of less than 4% per cent on its plant investment. 
Under the present excess-profits tax bill the company is entitled to 
earn a net return of 7 per cent before the application of any Federal 
excess-profit tax provisions. We point this out to indicate that the 
estimated results for the year, even under the most favorable condi- 
tions possible, would fall far short of any semblance of a fair return. 

The forecast of a net return of less than 4% percent for the year 1951 
is the most optimistic figure that could be presented since, with respect 
to revised intrastate rates which represent an important part of the 
telegraph rate increases requested, it would be impossible to make these 
effective as early as September 1. Even without rate hearings, some 
States require 60 to 90 days after filing before the rates can become 
effective and, where hearings are necessary the delay would be even 
greater. 

With regard to subsequent years, since a major portion of the wage 
increases granted by the company became effective on July 1, with 
the remainder scheduled to become effective September 1, it is ob 

vious that the full ape of these wage increases will not be felt in 
the calendar year 1951. In 1952 and subsequently the full impact of 
the wage increases will of course be felt, with additional and even 
more serious effect upon the company’s earnings. 

It is clear therefore that Western Union could not anticipate, at 
best, any more favorable results for 1952 and subsequently than the 
return of less than 4% percent forecast for this year 

Indeed, to approach even this result would require—in addition to 
approval of the full amount of the rate increases requested by the 
company—continuance of the present emergency-induced higher level 
of telegraph business; retention of the present corporate tax level; 
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aud the maintenance of operating costs at their present levels, a com- 
bination of circumstances which is highly unlikely. 

It is obvious that so inadequate a rate of return—even if it were 
possible of achievement in the light of the uncertainties I have men- 
tioned—would seriously jeopardize the strength and solvency of any 
public service company and make difficult, if not impossible, the con- 
tinuing improvements in the country’s vital telegraph system which 
are of imperative importance to the national interest. 

For the reasons already cited, the gap between the amount of rate 
relief requested and the cost of w age increases granted by the com- 
pany can be narrowed at this time only by attracting increased tele- 
graph business through reducing the over-all cost of telegraph service 
to the public. To accomplish this a reduction in the excise tax on 
telegrams to a maximum of 10 percent or less would be required. 

We have a deep sense of appreciation of the problems with which 
your committee is confronted in determining the manner in which 
the funds needed to assure our national safety and well-being can 
be obtained with minimum disturbance to the economy. 

Insofar as the telegraph excise tax is concerned, it is submitted 
that the reduction in Federal revenues which would result from low- 
ering this tax to 10 percent—a total reduction of $21,500,000 based 
on the full year 1950—could have no material bearing whatever on 
the Government’s budget problem, particularly since there would be 
important offsets to the Treasury, as for ex: umple, through increased 
corporate income taxes from telegraph users. Approximately 75 
percent of the domestic telegraph revenue comes from business con- 
cerns, Whose telegraph excise-tax payments are deductible in the 
computation of corporate income taxes. 

In any event, based on Treasury Department estimates for the fiscal] 
year 1951, the entire amount of the proposed reduction represents less 
than one-half of 1 percent of all excise-tax collections. 

The reduction would have, however, an all-important bearing on 
the problem of this industry, competing as it does—unlike the tele- 
phone—with the tax-free and Government-subsidized air mail, and 
with the selective telegraph operations of the tele phone companies, 
which companies have for years enjoyed a substantial competitive 
excise-tax advantage over the telegraph company. 

I should like to repeat a statement by Senator Ernest W. McFarland 
which was quoted in our appearance before your committee on July 
6, 1950, on this same important subject : 

While few realize it, the future of our kind of life is involved in the kind of 
communications policies we have. All over the world, the avenues of communi- 
eations are in the hands of the state. Only in the United States do we have a 
free, privately owned system. We want to keep it that way. 


We stated at the time of this previous hearing, and it is even more 
timely today in the light of recent developments: 


The decision which Congress will make concerning the excise tax on domestic 
telegrams is not simply a policy decision regarding the small amount of tax 
revenue obtained from this source. The decision directly affects the funda- 
mental question of national communications policy referred to by Senator 
McFarland. 

We therefore believe we are acting in the national interest, as well 
as in the interests of more than 45,000 telegraph employees, 4,800 
pensioners, and 20,000 stockholders in requesting your committee at 
this time to extend the equitable tax treatment which was provided 
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for in H. R. 8920 in the Eighty-first Congress, thus providing the only 
presently practicable means for obtaining the additional revenue 
needed to offset the cost of the wage increases granted to the company’s 
employees. 

Senator Mitir«1n. What is the dividend history of Western Union 
in recent years? 

Mr. McMains. We were in deficit operations for several years, up 
until the latter part of last year. A dividend was paid of $2 during 
the latter part of 1950, and so far this year we have paid 50 cents 
each quarter. 

Senator Minirkrn. Prior to that time for how many years had 
you been in a deficit position ? 

Mr. McMarns. The history is spotty, going back to 1929. You had 
two or three of the war years in which we did pay a dividend. 

Prior to the war we paid, during the latter part of the thirties, a 
dividend of about $2 a year, and then there were several years in 
which we had deficit operations and paid no dividends; and prior to 
1929, for quite a number of years, we paid an $8 dividend. 

Senator Minin. In previous testimony, officials of your company 
stated that you had a large modernization program underway. 

How far along are you on that? 

Mr. McMarns. In the modernization program that has been re- 
ferred to at various hearings, we have that program practically com- 
pleted at the present time but, of course 

Senator Minirktx. How did you get the money to do that? 

Mr. McMarns. Partly through depreciation reserves, and partly 
through the sale of real estate as, for example, when we sold the head- 
quarters building of Western Union and leased it back, and quite a 
number of our other buildings which were sold and leased back by us 
on lease-back arrangements, in order to raise money for the moderni- 
zation program, and also for debt reduction. 

Senator Byrp. Thank you very much. 

Mr. McMarns. In the light of the critical situation now confront- 
ing Western Union, I respectfully but urgently recommend extension 
by your committee of excise-tax relief to a degree that will impose a 
maximum telegram tax of no more than 10 percent. 

Thank you. 

Senator Mirrurktn. T should have caught it before this but exactly 
what are you asking for? 

Mr. McMarns. I guess I did not 

Senator Mrnnikryx. The House reduced you to 20 percent. 

Senator Kerr. To 20. and he wants to reduce it to 10. 

Senator Minr1krn. You want us to reduce it to 10? 

Mr. McMarns. That is correct. 

Senator Byrp. Mr. Louis Ruthenburg. 


STATEMENT OF LOUIS RUTHENBURG, CHAIRMAN, NATIONAL 
COMMITTEE FOR FAIR EMERGENCY EXCISE TAXATION, ACCOM- 
PANIED BY LEON HENDERSON, CONSULTING ECONOMIST 


Mr. Rutnensoure. Mr. Chairman and gentlemen of the committee, 
IT am Louis Ruthenburg, of Evansville, Ind., chairman of the board of 
Servel, Inc., m: anufacturer of gas refrigerators and water heaters. 
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[ appear before you as chairman of the National Committee for Fair 
Emergency Excise Taxation, a committee of more than 50 principal 
executives of companies directly affected by excise taxation. At- 
tached to my statement is a letterhead of the committee which shows 
its membership. 

The members of this committee are traditionally opposed to all 
Federal excises or sales taxes, whether they are oo selectively 
or at the manufacturers’ level, or at the retail level; in fact, last year 
I appeared before you in behalf of the National C rela for Repeal 
of Wartime Excise Taxes to seek repeal of the taxes imposed or in- 
creased during World War II. After Korea, in recognition of the 
realities of mobilization, our committee was reconstituted into its pres- 
ent form. When-the present emergency is over we shall again seek 
the repeal of all Federal excise taxes. 

Senator Kerr. You do not hold the view of those then who have 
come before us recommending a flat tax at the manufacturers’ level 
on all manufactured products except food ¢ 

Mr. Rurnensure. No, sir. As will appear in my testimony, we 
believe that the tax should be applied uniformly at the retail level 
and not at the manufacturers’ level. 

We are glad that the House in its wisdom rejected the Treasury 
proposal to pile extremely high sales taxes on a small group of com- 
modities. They would have been harmful to the country and most 
unfair. We think that the House bill is good in that it did not accept 
those extremely high rates; we think it is bad in that it continues the 
discrimination that is basic to any selective approach. 

If Congress concludes that substantial revenue from the field of 
excises is required for this emergency our committee unanmiously 
suggests the enactment of a defense emergency tax, at the retail level, 
at a uniform rate, and across the board, exempting only food, medi- 
cine, rent, and certain other traditionally exempted services. This 
is a retail sales tax, but we suggest the name “defense emergency tax” 
s0 as to label it clearly, as one imposed for the emergency only. 

If exercises are to be used in a major way during the present emer- 
gency, we believe that the present selective hodgepodge of excises— 
some at the manufacturers’ level, and others at the retail level; at 
various rates; and under different conditions—should be abandoned 
and that they should be replaced with a system which is equitable, 
revenue producing, nondiscriminatory, and specially earmarked for 
the emergency only. 

At the first moment that Congress concludes that revenue from 
excises is no longer required for the emergency, our committee urges 
that this defense-emergency tax be eliminated entirely from the Fed- 
eral tax system. 

Senator Kerr. Suppose it got to the point where the Congress 
would decide that they would not put on a defense-emergency sale 
at the retail level, then would you favor such a tax at the manufac- 
turers’ level and on an across-the-board basis in preference to the one 
that we now have? 

Mr. Rurnensure. Senator, I believe that would be a lesser evil than 
the present discriminatory taxes. 

We believe, however, that it has weaknesses that can be clearly 
pointed out. 
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Senator Kerr. Do you point some of those out in here? 

Mr. Rurnensura. Yes, sir. 

Senator Kerr. Fine. Se 

Mr. Ruruensure. Such a tax would produce substantial revenii finisl 
and be flexible for adjustment with changing requirements; it woul: M 
retard inflation and avoid discrimination; it is administratively fea 
ible ; and it would be for the emergency only. 

Here are some of these high lights : as we see this proposed defen: 
emergency tax. M 

First, it would produce substantial revenue at low rates. Se 

Because of its broad base this proposed defense-emergency tax woul M 
involve a low rate. It would raise greater revenue than is conten Qo 
plated by the excise proposals of the Treasury. Se 

Senator Minurxkryx. What revenue do you estimate would be ol 120 | 
tained M 

Mr. Ruruensvurc. I beg pardon? that 

Senator Mintunkix. What rate do you propose, and what do y cates 
believe would be the amount of revenues / 

Mr. Rournensure. When we presented our case before the Ways 
and Means Committee, Senator, we made some very elaborate com 
putations. They were made by our consulting economist, Mr. Hi 
derson, who is here and can give you a considerable amount of deta 

Senator Mimurkrn. Do not give us the detail, Mr. Henderson, bu 
roughly, what is the return and what is the rate 4 

Mr. Henverson. There was no recommended rate. We say tha 
there is a base of about $130 billion in fiscal 1952 for consider: ation, 
and that if applied to the entire base, naturally a 5-percent rate would 
vield about $6,500,000,000, which is at least $2 billion more than thi 
present excises, other than gasoline, alcohol, and tobacco. 

Senator Mitnixin. Making allowance for the exemptions ? 

Mr. Henperson. Allowance for exemptions of food, shelter, and 
medicine. 

Senator MrmuiK1n. Roughly a biliion per point, making allowanc 
for exemptions. 

Mr. Henperson. It is more than that. 

Senator Mix.iki. How much more? 

Mr. Henverson. Again I made a calculation at the request of Re} 
resentative Curtis which appears in the hearing, in which he gav 
me the terms of reference. It is not a recommendation of our con 
mittee. He wanted to know, assuming all the traditional exemptio. 
that are being considered—— 

Senator Minurkin. Yes. 

Mr. Henverson. What it would be at 5 percent, and we say it woul 
be something like 5 or 6 billion, other than gasoline, to baceo, and alco 
hol, which is at least a billion and a half more than the exist ing syste! 

p rocduces. 

Senator Byrp. What do you mean by shelter ? 

Senator Kerr. Rents. 

Mr. Henpverson. All rents. 

Senator Byrp. You do not mean the construction of houses would 
be exempt ? 

Mr. Henperson. There are a number of things that go into houses 
which are taxed now mainly at the manufacturing level. If you 
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went across the board you would catch those materials just ahe same 
as you would catch any other material. 

Senator Byrp. In other words, if you constructed a house those 
finished products that go into a house would be taxed ? 

Mr. Henperson. That is right, and a number of them are now, just 
like parts going into an automobile. 

Senator Byrp. You recommend then that the other excise taxes 
above 5 percent be reduced to this 5-percent level 4 

Mr. Henperson. That is right. 

Senator Byrp. Except on tobacco 

Mr. Henperson. Alcohol and gasoline. 

Senator Byrrp. Alcohol and gasoline. 

Senator Kerr. I understood you to say that the base was roughly 
120 billion. 

Mr. Henpverson In fiscal year 1952, on the liberal exemption basis 
that I worked out for Congressman Curtis in great detail, taking every 
category of expenditures, there would be about $111 billion and 5 
percent on that—— 

Senator Kerr. Yes. 

Mr. Henperson. You get from that, Senator Millikin, a rough com- 
putation of about a billion per point. 

Seator Brrp. How much would the reductions reduce, for instance, 
the automobile tax which, in this bill, is 10 percent? You would lose 
5 percent on that? 

Mr. Henverson. It would be 5 percent at retail. 

Senator Byrp. Then you would have to allow, would you not, for 
those losses; by reducing it to 5 percent, how much would that be ? 

Mr. Henperson. Well, your present 111-billion base is approxi- 
mately 314 times the base of purchases which is taxed now. 

You may remember, Senator, that Secretary Snyder said that only 
about 22 to 25 percent of the personal consumption expenditures are 
taxed now, so you get a large base and a lower rate. 

Senator Byrp. I understand that. I understood you to say it was 
a billion dollars for every 1 percent. 

Mr. Henperson. Yes, sir. 

Senator Byrrp. Then you have got to take a loss off there because 
you are reducing other taxes. 

Mr. Henperson. That is right. 

Senator Byrp. How much would the loss be ? 

Mr. Henverson. The taxes now, other than the three which we have 
mentioned, produced in 1950 about 3.5 billion. 

Senator seus But you have not answered my question. 

Mr. Henverson. You would lose the 3.5 billion, and your total would 
be something in excess of 5, so you would have at least a billion and a 
half additional revenue, with a reduction of these extraordinarily high 
rates, 

Senator Miniiktn. May I ask one more question of Mr. Henderson ? 

Mr. Henderson, have you ever made a study of how much a tax at 

the manufacturers’ level expands as it reaches its way to the ultimate 
consumer ¢ 

Mr. Henperson. Yes. 

Senator Minirkrn. Do you have a general observation on that ? 

Mr. Henperson. Yes. It is about an 80 percent increase. 

Senator Byrp. Go ahead, Mr. Ruthenburg. 
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Mr. Ruruensure. Our committee’s consulting economist, Leon 
Henderson, has made original and extensive studies as to the amount 
of revenue our proposal will produce at varying rates. He testified 
before the Ways and Means Committee 

Senator Byrp. One more question: Have you got a list of those 
things that would be taxed under your plan? 

Mr. RurHensure. I beg your pardon? 

Senator Byrrp. Do you ‘have a list of the things taxed under you 
plan ¢ 

Mr. Rutnensure. Those are filed in the record before the Ways 
and Means Committee, Senator. 

Senator Byrp. A complete list ? 

Mr. Rurnensvure. Yes, sir. 

He testified before the Ways and Means Committee and in response 
to questions from members of the committee he prepared and sub 
mitted additional data. 

At the conclusion of my testimony he will be available to your 
committee for any questions any of you may care to ask him. His 
studies show that this suggested defense emergency tax will produce 
substantial revenue from excises, and will do it equitably. 

2. It would be flexible. We are just starting the second year of this 
emergency. How long it will last, and what expenditures it will re- 
quire, no one can foretell. The “selective” sales tax proposed by the 
Treasury causes great difficulty whenever more money is required. 

Witness the problem of the House committee and the one which is 
now presented to you: Which rates, if any, should be increased ‘ 

What commodities or services, if any, should be added? And s 
with each increase which might be necessitated if the emergency 
should grow more serious, or ‘if war should come. When the time 
comes for reduction of taxes as the emergency ceases, the unscrambling 
of the hodge-podge is just as difficult. 

But if the rate is uniform, the task of adjustment is easy. The 
rate can be fixed at one figure this year and, if need be, increased next 
year, and then, if circumstances permit, decreased in a succeeding 
year, and finally repealed entirely. 

Whenever a change is desired, up or down, all that is required is a 
simple change in the rate of the tax. 

Senator Minurk1n. May I ask another question, please? Have you 
made a study of what the total burden of taxation, Federal, State, and 
local would be on the lower income people if you imposed this Federal! 
sales tax? 

Mr. Henperson. I have not made it. 

Senator Miturkin. I am talking about open and concealed taxes 

Have you made a study of that? 

Mr. Henperson. I have not made an independent study, but I am 
familiar with the whole question going back to the days when I was 
with the TNEC when I instituted the first study. And I have re 
viewed all the existing studies, and a number of the criticisms on these, 
so I have, what I would call, a working knowledge of the burden of 
taxation. 

I might say that the information right now on burden is, well, 
say the least, in a theoretical st age, and if you adjust your * tied 
of how taxes are passed on, you come to a completely different idea of 
the incidence or the burden of taxation than is commonly accepted. 
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Senator Miuuixryn. That is what I am driving at, what I have been 
driving at through all of these hearings, and I am somewhat amazed at 
the fuzzy nature of the information that we have available on the 
pass-down of all types of taxes, and on the extent of indirect taxation. 
Obviously, when you are talking about imposing a general sales tax, 
we should have some knowledge of the total burden that results, and 
so far I do not believe we have a very good foundation of fact on which 
to act. 

Mr. Henperson. You have got a fairly good idea—so far as the 
low-income groups are concer ned, you know fairly well what percent 
of their income they spend for food, for shelter, and for medicine. 

Senator Minurxin. Yes. 

Mr. Henperson. If you had a 5 percent tax at retail, it would mean 
in the incomes below a thousand there could not be more than $300 
or $350 taxed by these other than the alcohol and tobacco, which are 
pretty regressive in those low categories. 

It would reduce it, I would say—the burden, as it is published i 
the Joint Committee on the Economic Report. <A 5 percent across- 
the-board retail tax would reduce it—1 percentage point of income, 
at least, because there would be no tax on food, or shelter, or on medi- 
cine, and that takes up a very high proportion of the very low-income 
group spending. 

Senator MriturK1n. The lesser the margins that are available to the 
people in those lower brackets, of course, the harder the impact of a 
tax that is put upon those things which they do buy. 

Mr. Henperson. That is correct. 

Senator Mitnikin. It is a burden that must be given some atten- 
tion. 

Mr. Hennzrson. They have an enormous burden now, as Mr. Barit 
pointed out, I think, before your committee; 29 percent of the cost of 
an automobile is taxed. There are $102 of that which is the Federal 
excise, and there are $99 of other excises in it so that anybody in the 
low-income bracket who buys an automobile has got at least $200 that 
he pays as excise tax alone. 

Senator Kerr. That would not be changed. 

Mr. Henverson. It would be changed to the extent of the 5 percent 
on a $2,000 automobile which would then mean $100, you see, in total. 

Senator Kerr. Rather than 8 percent on a $1,500 product, $1,400, 
I think—— 

Mr. Henperson. It is 7 now, and recommended for 10. 

Senator Kerr. Is it 7 now? 

Mr. Henperson. It is 7 now and recommended for 10. 

Senator Kerr. Well, the president of the Hudson Motor Co. indi- 
cated that the average wholesale price of that $2,000 car was about 
$1,400. 

Mr. Henperson. That is correct. 

Senator Kerr. Seven percent on that is $98, and 5 percent on $2,000 
is $100. 

Mr. Henperson. Yes; but you would get lower rates on the heater, 
the radio, all the parts and the things that go into the other $99. 

Now, that $99 that goes in there is also subject to the 80 percent in- 
crease, by pyramiding, you see, and you would get rid of the pyramid- 
ing, also. 
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Senator Kerr. You think that there would be a material saving 

Mr. Henprerson. On the automobile. 

Senator Kerr. In the amount of tax paid on the purchase of a new 
automobile ? 

Mr. Henverson. That 1s correct. 

I might point out that of all the manufactured items that are taxed 
at the manufacturers’ level, the automobile industry, because of its 
nature in the way it handles franchises, and selling, i is the only one 
that has the p: 1ss-through. 

Senator Kerr. The what? 

Mr. Henperson. Pass-through. 

Senator Kerr. Yes, sir. 

Mr. Henperson. That is, that the tax that you pay is on the factor) 
price other than the concealed taxes I ami talking about, on all the 
other manufactured items; they are naturally a part of the cost and 
are so considered, and so you picked out the one peculiar one, and 
even at that I would say there would be a sav ing. 

Senator Minurkix. We had a witness here, who, as I recall it, said 
a $2,500 income family pays $700 and some aggregate taxes of all 
kinds, of which he pegged $ $300 and some as labeled taxes, and $400 
and some as concealed taxes. 

Well, the burden is the same, whether it is labeled or concealed, 
and when you take seven-hundred-and-some-odd dollars out of a 
$2,500 income family for taxes, considering the margins on which it 
lives, the small, narrowness of the m: irgins, if there are any margins 
on which it has to work, you are imposing quite a burden, and TI had 
been hoping that we would sometime during this hearing get some 
rather reliable facts that wuold cover that whole area. 

Mr. Henperson. If you would want to ask me at the conclusion of 
Mr. Ruthenburg’s testimony further on this burden, I would give you 
the benefit of the work I have done for this committee for pretty 
nearly 2 years. 

Senator Byrp. Let me ask you this question: Do you exclude the 
sales to the Government in the computation of revenue ? 

Mr. Henperson. The sales to the Government are handled in two 
ways: Some of them are billed without the tax and some the Govern 
ment pays the tax now. 

Senator Byrp. What do you do? You figure so much on a gross- 
income basis of the sales—on the base. You must then include } 
the revenue the sales to the Government which, of course, will not be 
collected. 

Mir. Henperson. That is correct, but they are now on—— 

Senator Byrp. Well, your estimate is probably too high. 

Mr. Henperson. Well. the estimate of net, Senator, receipts on 
Federal income taxes, is grossly inflated right now because of the 
fact that the Federal Government does pay the excise tax practically 
on everything. 

Senator Byrp. But that is just taking money out of one pocket and 
putting it into another, 

Senator Kerr. $314 billion now received in excise taxes are, in 
reality, probably one-third from moneys paid by the Government now, 
is 1t not? 

Mr. Henverson. It is not that high. 
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I might say that our committee tried to get that information for 
quite a long time from the Federal Government, from the Treasury, 
and from any other source, and we did not find it available, and I 
think your committee staff has had about the s: ame diffic tulty. 

Senator Byrrp. If we spend $85 billion in the fiscal year after this, 
we are told we will spend, and 60 or more of has would be for 
military, practically all of that would be included in these figures, 
would it not, in the base figures that you have / 

Mr. Henverson. It would not—that $60 billion you have got both 
your housekeeping and your material. You are buying a lot of —— 
Senator Byrrp. Of course, then the other departments of Govern 
ment buy, make purchases that would be included, so that would 

balance it off. 

Mr. Henprrson. My rough guess, Senator, is— 

Senator Byrp. It would be pretty nearly 50 or 60 billi 

Mr. Henprrson. When it comes to 5 percent, as it is now 
on the broader base would be no higher than what the Government is 
pay ing now, you see 5 SO that if you undertook to get a realistic pl ture 
of the net of the excise taxes, and applied it against our proposal, 
I think that you would find that we came out about the same. 

Senator MriKin, Roughly speaking, even on the wage side of 
the Federal Government’s operations, we have to increase the wages 
as the living costs of the employees mount—so one way or another, 
you get caught with that tax. You either get it by the direct pur- 
chase of materials, or you get caught because it reilects itself 1 
creasing costs of living of the workers. 

Senator Byrp. The sales to the States 1s another question. Is it not 
true that the Secretary of the Treasury has the right to exempt the 
collection of the Governme nt tax on a good many of the excise taxes 
now ¢ 

Mr. Henperson. That is correct. 

Senator Byrp. What about the sales to the States / Does this 
contemplate, this estimate of revenue, include the sales to the States / 

Mr. Henprrson. Yes. 

Senator Byrp. Well, you cannot tax a State, can you, on a direct 
excise ¢ 

Mr. Henperson. This contemplates only a part of this because this 
figure, Senator, is built up mainly of sales at retail, and it is built from 
the personal-consumption expenditures. But to the extent that the 
Government or a State bought things which are now personal con- 
sumption items— 

Senator Kerr. At retail? . 

Mr. Henperson. At retail, they would pay—— 

Senator Byrp. But you have no breakdown here to show—— 

Mr. Henverson. They would not pay at wholesale. 

Senator Byrp. To what extent your figures include sales to States 
and sales to the Federal Government, have you 

Mr. Henverson. I would be glad to furnish that to you, but it would 
not represent the total amount of Federal purchases of goods which 
I think Senator Kerr is suggesting, because our table is built on the 
personal-consumption expenditures. ‘The 5-pereent tax would only 
affect. those that the Government bought, commodities ordinarily 
which are personal expenditures, and which are sold at retail: bought 
at wholesale the Government would not pay the tax. 
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Senator Byrp. I suggest though that is an area that should be 
examined because we will be spending soon about a hundred billion 
dollars a year, which is about a third of the total national income, and 
that will be spent by the Federal Government and the State and local 
governments. 

We want to see to what extent your estimate here will be changed 
if vou do not include that tax to be collected from the Federal, State, 
and local governments. 

Senator Kerr. Does not the State and local government now pay 
excise taxes on those items which carry it? 

Mr. Henperson. Yes. 

Senator Byrp. Well, the Secretary of the Treasury has the right 
to exempt certain items. 

Mr. Henperson. He can, but it is true that for the most part they 
are paid today. 

Senator Byrp. You take a gasoline tax; I do not imagine a State 
would pay a Federal gasoline tax for it. They just get a refund for 
it, just like a farmer gets a refund if the tax is not used on his road, 

Mr. Henverson. That is right. 

Senator Byrn. Although those things should be taken into consider- 
ation, and I believe it needs a little further study along that line 

Mr. Henperson. Yes; but I want to make sure I am understood. 
Our base that I suggest is what is predominantly and overwhelmingly 
omer orp expenditures, and it would be only where the Government 
ought those items, and at retail, you see, that it would pay. 

Senator Byrp. But outside of the personal services, in the armed 
services, they are direct purchases, of planes, automobiles, tanks, and 
everything. 

Senator Kerr. Mr. Chairman, Mr. Henderson’s estimate is based 
upon an estimate of the amount of income of the Americans that 
is devoted to the purchase of these items that he figures would be 
covered by this tax. 

Mr. Henverson. That is right; and that—— 

Senator Kerr. At retail. In other words, there is a certain per- 
centage of every American’s income which is estimated to be used 
to buy food and shelter and medicine; that is not included. 

Senator Byrp. This is not a retail sales tax that you are proposing. 

Mr. Rurnensure. Yes; it is. 

Senator Kerr. It is. 

Senator Byrp. How would it be collected? through the stores as 
other retail taxes? 

Mr. Rurnensure. Yes, sir. 

Senator Kerr. Then he estimates that a certain percentage of that 
income is used to buy other commodities at retail, and that most of 
the $111 billion base that he has told us is the result of his calculations 
with reference to the percentage of Americans’ income which they 
use in buying at retail those items. 

Mr. Ruruensure. That is correct. 

Senator Byrp. Then, of course, the tax on an automobile would be 
much more at retail than it would be at the manufacturers’ level ? 

Mr. Henperson. No. 

Now, the Feder: al tax now is $102, you see, and it also includes, as 
I say, $99 as costs which they have paid. 
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Senatory Byrp. But the agent sells the car at a profit of $200 or 
$300; is that not true? 

Mr. Henperson. That is true. 

Senator Byrp. If you put that tax on the retail level you will be 
taxing that $200 or $300. 

Mr. Henprerson. But you will be taxing it at a lower rate. You 
will be taxing a $2,000 automobile and the wholesale price is $1,400 to 
$1,500, and the 7-percent tax is applied to that, and the House bill 
makes it 10. 

Senator Byrrp. I do not see how you can figure much reduction as 
between the 7 percent and the 5 percent if you put it on the retail 
level ; I do not see that there would be much saving to the purchaser. 

Mr. Henperson. .It would be in the higher taxes than 7 percent 
which the company has to pay for electrical products, for radios, for 
heaters, which they say are $99 now. 

Their estimate is that it is $99, which are the concealed taxes that 
they pay. 

Senator Byrp. There is a straight retail tax, sales tax, in other 
words ¢ 

Mr. Rurnensure. That is correct, sir. 

Senator Byrp. I see. You used the word “excise” tax, and it con- 
fused me. 

I thought you meant an excise tax, such as we were discussing the 
other day on certain changes from the excise taxes we now have to 
an average of 5 percent. 

Mr. RurHensure. Senator, on page 3 of my statement I said that 
this isa retail sales tax. 

Senator Byrp. Yes. 

Mr. Ruruensers. But we suggest the name “defense emergency tax” 
so as to suggest clearly that it is one imposed for the emergency only. 

Senator Byrp. I see. You can proceed, sir. 

Mr. Rurnenpurs. Yes. I should like to briefly point out the fact 
that this proposed tax is not discriminatory. 

Calling an excise tax “selective” is just a euphonious way of saying 
the tax is discriminatory. No matter how patient and thorough the 
study of the problem, a “selective” sales tax is always unfair and dis- 
riminatory. It is not possible to divide up America’s products into 
the more essential and the less essential: and then to subdivide the 
“more essential” into those which are just “more essential” and those 
which are “most,” and to subdivide those still further, which are “less 
essential” into those which are “least” and those which are just “less.” 
But just that kind of Quixotic approach is required when we undertake 
to impose salés taxes “selectively”—under the Treasury approach—at 
various rates of 7 percent, 10 percent, 15 percent, 20 percent, and 25 
percent. 

Furthermore, in these United States yesterday’s luxuries are today’s 
necessities. Moreover, what is a luxury to one person is a necessity 
to another. 

I would like to file for the record a table which points out many of the 
discriminations between the taxed and the untaxed. Discriminations 
of this kind come inescapably from any system of “selective” taxes. 

To adopt the Treasury proposal of high rates on a few selected 
products would discriminate against low-income families—in fact it 
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would “pocket book” ration many of them right out of the market 
these particular products. 

The Treasury proposal would discriminate as between competi 
business; some would become second-class industries. 

On the other hand, if the tax is imposed at a uniform rate o1 
broad base, there is no unfairness or discrimination. 

Next, it would retard inflation. 

The defense emergency tax, which we propose, would curb inflati 
since it would discourage spending in a broad area of consumer \ 
penditures. 

If the tax isn’t across-the-board, if it is put on just a few things 
as the Treasury has recommended—it will simply transfer spending 
from items that are taxed at high rates to items that are not taxe: 
That will not stop inflation. That will just change the course of t! 
inflation. 

‘The defense emergency tax would run across the stream of spendit 
It would be imposed in that whole area where the supply of dolla 
presses against the less plentiful supply of commodities and servic: 
to cause inflation. 

The defense emergency tax would divert into the Federal Treasu 
a part of the money that will otherwise continue to inflate our who! 
economy. 

Senator Minnixin. What happens to the money after it gets int 
the Federal Treasury? Does it not continue to inflate 4 

Mr. Ruruensurc. I beg your pardon, sir. 

Senator Miniixiy. I say, after you take it from the market and p 
it into the Federal Treasury, after it is put into the Federal Treasury, 
it then goes back to the same people, does it not, and it thus continu 
to inflate ¢ 

Mr. Rurnennure. I believe I have heard that endlessly debat 
and I do not know that any sound conclusion has been reached. 

Senator Mintiikin. Thank you. 

Senator Kerr. It would not inflate nearly as much as it rene. 
that amount of money to be left in the hands of the private consum 
and then for the Government to borrow or create additional mone \ 
buy those things that they would have paid for with the money th 
you are talking about, by taking it from the taxpayers, and using 
to buy the things they are going to buy anyway. 

Mr. Rurwensvrs. I believe that is correct, sir. 

Senator Kerr. It would reduce inflation to that extent. 

Mr. Rurimennure. I think it would have the practical 
reducing inflation pressures, 

Senator Miniixin. | understood, Senator Kerr, it might multi 
inflation. If you take this money away from the t axpayer and p 
it in the Treasury and then return it to the taxpayer in the form ot 
wages and payments for goods, and so forth, the net result rough 
speaking, is nothing. But if, on top of that, you have expanded you 
credit by inflationary issuance of bonds, for example, you have mult 


plied your prob lem rather than decreased it. 
Senntor IWERR. 


There is no difference between us on that point. 
Senator Mitim1n. No; I may have misunderstood you. 


Senator Kerr. Here is the point I was trying to make: If the Gov 
ernment has to have an additional $15 billion, and that is merely 





REVENUE ACT OF 1951 2435 


designated figure, with which to buy things that it needs, there is less 
over-all demand and less over-all competition for those items if the 
Government gets that money from taxpayers who are thereby reduced 
in what they can spend by that amount rather than by the Govern- 
ment’s borrowing that aunount of money and leaving the same amount 
of money in the taxpayers’ hands, because then the Government uses 
its borrowed money to compete against the retained money in the 
taxpayers’ hands to buy the same commodities that it otherwise would 
have bought with the taxpayers’ money had it taken it by taxation and 
not obtained it by borrowing. 

Senator Miuzixiy. J will accept that completely. The only thing 
that I was driving at is that we always hear that if we impose the type 
of tax vou are talking about that it reduces inflation. It aaa for 
the moment. Then it depends on what the Government does with 
the money. 

If the Government takes $10 from me as a wage earner by way of 
a tax, and then gives it back to me by way of salary, I still have th. 
same amount of money to spend. 

Mr. Rurnensurc. I wonder, Senator, if that would not apply to 
taxes derived from any source? That is, the Government’s revenue 
might come from various sources—— 

Senator Minuikin. I think you then get inte—— 

Mr. Ruruensvunrc. But taken from this source, it would probably 
have the better effect on the inflation than if it were taken from other 
sources. 

Senator Minur«k1n. I think you then get into the question of degrees. 

Mr. Rurnensurae. Yes, sir; I agree with you. 

Senator Minimkin. You get into the question of degrees of the 
velocity of spending, and when you get into that you get into an endless 
morass, but the end point is that after one or two stages it all comes 
to the same thing; 1t comes back to the consumer. 

Mr. Rurnensure. I think it is generally accepted 

Senator Mitiikin. Is that not reasonably sound 4 

Would you not say that was reasonably sound, sir? 

Mr. Henperson. Yes, sir 

Mr. Ruruenrure. Yes. I think it isa generally accepted fact that 
the inflationary effect of collecting taxes is less than the inflationary 
effect of increasing the debt and the money supply. 

Senator Mittikin. That is true. 

That is, depending on how you borrow the money. 

Mr. Ruruenpure. Yes. sir 

Senator Byrrp. It is my understanding that vou propose a collec 
tion exclusively on the retail level. 

Mr. Rurnensure. Yes, sir. 

Senator Byrp. On the retail level? 

Mr. Rurnensvure. That is right, sir. 

Senator Byrrp. Suppose things are sold at wholesale, what then? 

Mr. Ruruenpsure. No tax until it reaches the retail level. 

Senator Byrrp. Well, then, could a consumer then purchase a farm 
tractor at wholesale and not pay any tax, but if it went through 
retailer he would have to pay a tax? 

Mr. Ruruenseure. Well, I should say that a consumer purchase 
must be regarded as a retail purchase. 


86141—51—pt. 3——64 
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Senator Byrrp. You just said, though, that a wholesaler, if you 
bought it at wholesale, you just said you would not pay any tax. 

There is a good deal of difference between a sale at wholesale 

Mr. Ruruensurc. We assume the man who buys wholesale would be 
a distributor and dealer. 

Senator Kerr. Buying for resale and 

Mr. Rurnensure. That ultimate consumer would be buying for 
retail. 

Senator Byrp. In other words, this is a retail sales tax. 

Mr. Ruruensure. Very definitely. 

Senator Byrp. And it is collected from the retailers, and not from 
the manufacturer ¢ 

Mr. Rutnensure. That is correct. 

Senator Byrp. And it is the same kind of a tax that practically every 
State is getting now. 

Mr. Ruruennvre. Yes, sir; 29 States, I believe. 

We are not unmindful of the fact that the National Association 
of Manufacturers advocates a manufacturers’ tax. 

We are convinced that if the tax is imposed at the manufacturers’ 
level, it will be pyramided, and inflation will be increased at every step 
of the mark-up as the commodity moves through the channels of dis- 
tribution to the final customer. I know that some people will say 
that it need not be pyramided, but the plain fact is that a manufac- 
turers’ tax is an item of cost and, like the rest of the cost, it is 
pyramided. 

Anyone in the business of manufacturing, or wholesaling, or retail- 
ing, knows that this is one of the A B C’s of American business pro- 
cedure. 

A manufacturers’ tax inflates the inventory figures and inflates the 
mark-up on each transaction. If anyone doubts it all he has to do 
is to have a look at our experience with the present manufacturers’ 
taxes, or at the Canadian experience, which shows clearly that their 
tax is pryamided. 

Our committee has studied the Canadian experience: some of our 
members have subsidiaries in Canada. We know that the Canadian 
manufacturers’ tax is pyramided. 

That is explained here in detail but I will not go into detail. 

Senator Byrp. Have you made an estimate with respect to the House 
bill, after you made these changes, and canceled part of the House 
taxation, and replacing it with this, as to what would be the net in- 
creased revenue for the Government ? 

Mr. Rurnensurc. We made no definite recommendation, except to 
supply them with the data upon which their own computations can 
be made and, as Mr. Henderson has made, and upon their assumptions 
as to taxable commodities, a 5-percent tax would produce something 
in excess of 5 billions. 

Senator Byrp. Mr. Stam estimates that it will only be $300,000,000 
additional revenue. 

Mr. Rurnensure. Under the present proposals? 

Senator Byrp. Yes, sir. 

In other words, I believe if you strike out the House bill—strike out 
those things that your proposal contemplates, and substitute yours, we 
would only get 300,000,000 more than we would get under the House 
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Mr. Ruruensure. Can you reconcile that statement / 

Mr. Henverson. I know I cannot reconcile it because the net in- 
crease by the House bill calculated, I think, a net of 1.1 billion, is that 
not it? 

Mr. Sram. 1.2 billion, and you had 1.5 billion net, you see, so that 
difference would be 300,000,000. 

Mr. Henverson. No, I had a 1.5 billion based not with the House 
increases in it. 

I say that the commodities to which we are applying—to which I 
applied the Curtis analysis, would produce something in excess of a 
billion and a half more than is presently being produced. 

Senator Byrp. I see. 

Mr. Sram. That is a billion and a half compared to the 1.2 billion 
additional of the House. 

Mr. Henperson. Yes. I take no account of the House estimates on 
the 1952 revenue, and the estimates of what would be yielded, you see, 
would be higher, certainly, with increased business; but, if you want 
to say that 5 percent produces in the neighborhood of a half billion 
more than the House bill, I think that I could accept it. If you are 
only going to raise this amount of revenue from excises, the 5 percent 
would only raise a half billion dollars more than the House has al- 
ready provided. 

Mr. Stam, we are completely in agreement on that. 

Mr. Sram. That is what I thought. You are just comparing one 
method with the other, that is all. 

Mr. Henperson. That is right. We compared it with the House 
bill, and with the Treasury’s proposals, you see. 

Senator Byrp. What is your estimate of net increased revenue above 
the House bill? 

Mr. Hennerson. About half a billion, my estimate is. 

Senator Byrp. That is only $200 million more? 

Mr. Henperson. That is right, as far as the House excises are con- 
cerned here. 

Senator Byrp. It is pretty close to the estimates we get around here, 
which is $200 million. 

Go ahead, sir. 

Mr. Rurnensure. Let me mention an enigma in the Treasury 
position. 

Like the NAM the Treasury has recommended manufacturers’ 
taxes—but to be applied “selectively” rather than uniformly. When 
the Secretary testified before the House committee in Febru: ary he 
presented tables which assumed no pyramiding of proposed tax in- 
creases, 

Nevertheless, the Secretary has recently advised the Senate Finance 
Committee that if a general sales tax is enacted it should be imposed 
at the retail rather than the manufacturers’ level since taxes on the 
retail product avoid pyramiding due to retail mark-ups, and also tend 
to disturb the price ceiling program less. 

The Committee for Economic Development—with whose position 
on excises we find ourselves in general agreement—has stated that it 
is fundamental both to tax policy and to stabilization policy that the 
new or increased excises should be excluded from the measurement of 
the cost of living in any controls that link wage increases to the cost 
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of living. This.is possible with a uniform retail tax, but not with 
manufacturers’ tax. 

Next, I would like to point out it is administratively feasible: That 
it requires compliance by many businesses, not few, 1s scarcely an ol 
jection when we cons ider that the mainstay of the Federal Treas 
is the income tax, which is composed of many times as many taxpaye) 
Innumerable businesses—drugstores, retail stores, and so forth—noy 
comply with the hodge-podge of “selective” sales taxes: it would 
easier for all if the tax were at a uniform rate on a broad basis. In 2 

States and the District of Columbia businesses and individuals are a 
ready accustomed to this type of tax. Its feasibility is underscor 
by the fact that against the background of years of knowledge, di 
cussion, and experience, the use of the sales tax has increased, not d 
creased. Ina democracy that is the acid test. 

The defense emergency tax would no more interfere with the Stat: 
sales tax than the Federal income tax interferes with the State incon 
taxes (imposed in 31 States and the District of Columbia) nor tha 
the Federal gasoline tax interferes with gasoline taxes imposed by 
the States. 

Perhaps the final test is: What do the retailers themselves say 
Like our own National Committee for Fair Emergency Excise Taxa 
tion, they are normally opposed to all Federal excise taxes, but tli 
American Retail Federation, representing the retailers of the country. 
have gone on record as favoring an across-the-board retail excise tay 
limited to the emergency.’ And they have done this with the full rea! 
ization that they will be the ones on whom the burden will fall 
collect it. 

It would be earmarked for the emergency only. The fact that 
the hodge-podge of “selective” taxes is still on the books 10 years atte 
these taxes were first imposed in preparation for World War II, 
the fact that they are the only tax category which was not i 
after the war was over, is proof of the diflic ulty of getting such tax 
out of the tax structure. And this is in the face of the fact that the, 
have been marked for removal by the President, the Senate Financ 
Committee, the House Ways and Means Committee, and Congress ss 
a Whole—all with the active support of the AFL, the CLO, the CED 
our own group, and many others. 

Because manufacturers’ taxes (both those advocated by the Treasur) 
and those advocated by the NAM) are hidden taxes, and because thie 
would ae to become permanent taxes, we oppose them. 

We believe that the defense emergency tax which we propose should 
have an expiration date written into the law which enacts it. This 
would require reexamination of the tax in order to continue it. 

We believe the law should carry a strong statement of congressiona! 
disapproval of Federal excise taxes except as an emergency measur 
for the defense of the country. 

The defense emergency tax would be the means of raising sub 
stantial revenue for defense, and then, since it would undoubtedly 
be repealed when the emergency is over, it would be the means o! 
ultimate elimination of excises from the Federal tax system. 

That 


gentlemen, concludes our testimony, and we express our aj 


'Statement of John F. Lebor to this committee: If as a result of adopting th 
principles there is a need for a substantial amount of revenue which cannot be made 
by increased efficiency and real economy, and if consequently the Congress decided 
raise this amount by the use of excise taxes. then a broad, biased excise tax, at the ret 
level without exemptions, is the proper method to select. 
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preciation for your having heard us. If you have any questions, I 
would like to answer them. 

Senator Minui«r1. Mr. Chairman, I would like to ask Mr. Hender- 
son if he would like to send us a letter or a memorandum on the 
pass-down burden of a sales tax in connection with the whole subject 
of tax burdens on the lower-income brackets ¢ 

Mr. Henverson. I would be very glad to send that to you. As Isay, 
I have done quite a bit of work on burden, but I have done more 
work on the excise tax burden because it is very 

Senator Mituixrn. The job to be done at the expense of your clients. 

[ Laughter. ] 

Mr. Henperson. I might say that my clients have wanted me to 
examine all the related items to make sure that their proposal was a 
sound one; that it met all the challenges of the NAM proposal, o1 
the Magill proposal, or any of those. 

Mr. RutHensure. May I say, that we have asked Mr. Henderson 
to go into all sorts of collateral issues, so that we could not get a 
distorted view of this thing. 

Senator Mmurkin. That kind of information will be useful to the 
committee. 

Senator Byrrp. Mr. Henderson, I would like you to add to that the 
statement of the reductions that would be incurred in existing taxes— 
under the House bill, what the laws would be in each category, and 
then the increases to take the place of that. 

I may say that this only brings in the sales tax of 5 percent which 
would give a net revenue of three to five hundred million dollars, and 
we have got a prospective deficit of six or seven billion. That will not 
vo far toward paying that deficit. 

Mr. Henperson. Well, Senator, if I recall correctly, Mr. Ruthen- 
burg said that if this committee finds that it needs additional revenue 
from the consumption tax, then it can look to the retail tax. The 
) percent is not the recommendation of our committee. We have 
said that you can easily measure from this base, based on about a 
billon for each percent, for each percentage point. 

Senator Byrp. That would be a pretty burdensome tax, 5 percent, 
is that not right? Is ay ‘re any State that has as much as 5 percent ? 

Mr. Henverson. No, but the Federal Government is charging 20 
percent now on many items at retail. 

Senator Brrp. In this case they are supposed to be a luxury class. 
Whether or not they are, that is a supposition. That will go on the 
necessities of life, outside of food. Does it apply to clothing? 

Mr. Henperson. It applies to clothing. 

Senator Byrp. Food and medicine are exempted ? 

Mr. Henperson. Food, medicine, and shelter. 

You might be interested—I am not submitting this for the record, 
but the question I asked 

Senator Byrp. You would not advocate a 10-percent retail sales 
tax, would you ? 

Mr. Henperson. We would advocate whatever revenue the Federal 
Government seeks to obtain from the excise taxes that it gets by apply- 
ing whatever uniform rate is necessary. Our advocacy— 

Senator Brrp. I mean the proposal of 5 percent ; does that mean with 
a small balance, but it does not improve the fiscal condition of the 
Government because it only adds about three to five hundred million 
dollars of increase ¢ 
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Mr. Henperson. Yes, sir. But we did not propose the five. Con 
gressman Curtis asked the question. 

Senator Byrp. What figure do you propose ? 

Mr. Henperson. We do not propose any set figure. We say that in 
vour deliberations you have three broad groups from which you ar 
going to draw additional revenue. 

Senator Byrp. Where did this 5-percent figure come from in thi 
discussion ? 

Mr. Henverson. Congressman Curtis, in the Ways and Means 
hearing, asked if I would prepare for him an estimate of a 5-percent 
retail sales tax with exemption of food, clothing, medicine, and the 
traditionally accepted items. 

Now that estimate is in the hearings before the House at pag 
1842. Then I submitted to Congressman Curtis in a letter, a copy of 
which I have here, all the things that we included and all the things 
that we excluded, which still left a base of $111,640,000,000, as I say, 
which is, roughly, three times what is taxed now. I would like to give 
this to you. 

Senator Miuuikry. Mr. Chairman, I would like to have him put i: 
in the record, if he has no objection. 

Senator Byrp. Put it in the record. 

Senator Mititr«ry. This is not in the House record? I think it 
would be useful to put this letter into the record. 

Senator Byrn. Do you have it in condition to submit ? 

Mr. Henperson. I can furnish it within a short time. 

Senator Byrp. Then this other information I would like to have 
also from Mr. Henderson. 


(The information referred to follows:) 


AveustT 138, 1951. 
Senator Harry F. Byrp, 
Senate Finance Committee, United States Senate, 
Washington 25, D.C. 

Dear SENATOR Byrp: At the conclusion of the testimony before the Senate 
Finance Committee on excise-tax legislation by Louis Ruthenberg and myself, 
for the National Committee for Fair Emergency Excise Taxation, you were kind 
enough to ask me to prepare a statement for the record. This statement, as I 
understood it, was to indicate the changes which would take place in the excise 
tax structure if the National Committee for Fair Emergency Excise Taxation pro 
posal for a retail sales tax were substituted for most of the present selective 
excises at the manufacturing and retail level, and those on services, such as 
communications, transportation, admissions, etc. 

Tam pleased to submit my calculations in three tables below. 

Fortunately, the computation I prepared at the request of Representative 
Curtis for the House Ways and Means Committee provides a basis for comparing 
the effect of the plan suggested by the National Committee for Fair Emergency 
Excise Taxation. (See table A, p. 1842, House Ways and Means Committee 
hearings, 1951.) This computation shows an estimated revenue of $6,082,000,000 
from his suggested 5-percent retail tax for a full year operation in fiscal 1952 
and this figure is used in all three tables below. The assumptions employed 
appear with the computation in the House hearings. 

The products and services which are included and excluded appear in detail 
in a table inserted by me at the suggestion of Senator Millikin and yourself at 
the end of Mr. Louis Ruthenberg’s testimony before the Senate Finance Com 
mittee on August 3, 1951. (The table is headed “Goods and services included 
and excluded in tax base of $111,640,000,000 used by Leon Henderson for estimate 
of revenue from 5-percent retail sales tax.’’) 


SUMMARY 


In brief, the three tables below indicate that a 5-percent retail tax would yield 
the following: 


(a) Total excise revenue of $2.2 billion more than the present law (table 1). 
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(b) Total excise revenue of $2 billion more than the House bill, assuming 
identical yields from increases for alcoholic beverages, tobacco products, gasoline 
and oil, the new wagering excise, and other House bill changes (table 2). 

(c) Total excise revenue of $700 million more than the House bill, without 
the additional revenue from other categories provided by the House bill. (Dis- 
cussion following table 3.) 

(d) Total excise revenue in excess of the Treasury 1951 proposals for in- 
creases in selected commodity excise rates. (Discussion, table 3.) 


rABLE 1 AND DISCUSSION 


TABLE 1.—Comparison of estimated excise tar yields for full fiscal year from 
present excise legislation and from a 5-percent tax at retail on selected goods 
and services, assuming present rates on alcoholic beverages, tobacco products, 
gasoline and oil, transportation of property, and electrical energy, and assum- 
ing a 25-percent cutback in principal durable goods. 


{In millions] 


Alcoholic beverages. - 
Tobacco products. _... 
Gasoline and oil 

Other manufacturers’ excises 
Retailers’ excises 
Miscellaneous 

Stamp taxes 


Total 


i Identical with estimates under present law because National Comn 
Taxation makes no proposals for changing the rates in these categories. 


The estimate of fiscal 1952 yield from existing excise legislation of $8,560,- 
000,000 is my new estimate. It is slightly higher than the Treasury estimates, 
but I believe it will closely correspond with the forecast of the staff of the Joint 
Committee on Internal Revenue. 

No increases have been included in the estimated retail-tax yield for trans- 
portation of property or for electrical energy, whose rates are below 5 percent 
now. Nor does it include revenue from excises on sugar, narcotics, and several 
other miscellaneous taxes which in fiscal 1951 yielded approximately $125 
million. 

TABLE 2 AND DISCUSSION 


TABLE 2.—Comparison of estimated excise-tar yields for full fiscal year from 
(a) present laws plus House bill changes and from (b) a 5-percent tar at 
retail on selected goods and services (assuming 25-percent cut-back in princi- 
pal durable goods), assuming present rates on transportation of property and 
electrical energy, and assuming revenue changes from House bill on alcoholic 
beverages, tobacco products, gasoline and oil, wagering, ete. 


[000,000 omitt¢ d] 
Increases ssumed 


under under 5 percent Difference 
House bill I ll etail tax 


Present 
law 


Alcoholic beverages i $2, $252 
Tobacco products j 4 177 
Gasoline and oil - i 220 
Other manufacturers’ excises ; * 227 
Retailers’ excises 513 —§ 
Miscellaneous 

Stamp tax 


Total 


Identical with estimates under House bill because National Committee for Fair Emerger 
raxation makes no proposals for these categories 
? Reflects primarily estimate of $400 million to be derived from wagering together with increases and 
decreases in other items. 
Includes estimate of $400 million from wagering as in House bill and $6,082 1nillion as in Curtis 
memorandum, 





2442 REVENUE ACT OF 1951 


The estimate of “increases under House bill” of $1,252 million is taken from 
the Committee on Ways and Means “Summary of the provisions of H. R. 4473 
(revenue bill of 1951).” 

The estimate of 86,482 million revenue from an assumed 5 percent retail tax 
represents my estimate of $6,082 million, plus the $400 million expected revenue 
from the new wagering tax. 

My retail tax estimate includes the existing electrical-energy excise, which 
the House bill repeals. This represents about $100 million, which I have assumed 
to be offset by the some $125 million revenue from sugar, narcotics, ete., which 
do not appear in my estimates anywhere. 


TABLE 3 AND DISCUSSION 


In table 3, below, are listed those categories of manufacturers’, retailers’, and 
miscellaneous excises whose rates would be reduced to 5 percent if a 5-percent 
retail tax, across the board, were substituted. Existing excise rates on these 
categories appear in detail in table 2 of Secretary Snyder's testimony before the 
House Ways and Means Committee on February 5, 1951 (p. 16, House hearings, 
1951). 


" 


Table 38.—Categories of excise tares whose existing rates would be changed by 
adoption of an assumed 5-percent retail excise tar, used in projection for 
Representative Curtis * 


(Category designations from Treasury Department Form 7095, monthly release 
Collections of Internal Revenue) 


Manufacturers’ excise taxes: 
Tires and tubes 
Automobile trucks and busses 
Other automobiles and motorcycles 
Parts and accessories for automobiles 
Electric, gas, and oil appliances 
Electric light bulbs and tubes 
Radio sets, phonographs, components, etc. 
Phonograph records 
Musical instruments 
Mechanical refrigerators, air-conditioners, ete 
Business and store machines 
Photographic apparatus 
Sporting goods 
Firearms, shells, and cartridges 
Pistols and revolvers 

Retailers’ excise taxes: 
Furs 
Jewelry 
Luggage 
Toilet preparations 

Miscellaneous taxes: 
Telephone, telegraph, radio, cable, leased wires, etc. 
Local telephone service 
Transportation of persons, seats, berths 
Leases of safe-deposit boxes 
Admission to theaters, concerts, ete. 
Admission to cabarets, roof gardens, ete. 
Club dues and initiation fees 
Bowling alleys, pool tables, ete. 
Coin-operated devices 


The categories of excise taxes listed in table 3, above, yielded revenue of 
$3.4 billion in fiscal 1951. With the addition of revenue from the categories 
“transportation of property” and “electrical energy,” the yield was $3.8 billion 
in fiscal 1951. It is this latter figure of $3.8 billion which is to be used for con 
parison with the yield of a 5 percent retail excise tax, which is calculated 
(p. 1842, House hearings 1951) to be $6 billion for fiseal 1952. 


1Table A, page 1842, hearings, part 3, Revenue Revision of 1951, House Committee o1 
Ways and Means. 

(Nore.—-No rate change was suggested for categories “Transportation of property” and 
“Electrical energy,’’ both of which are currently taxed at less than 5 percent.) 
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In other words, the proposal of the National Committee for Fair Emergency 
Excise Taxation for substitution of an across-the-board, uniform retail tax, with 
liberal exemptions, would produce at the assumed 5 percent rate over $2 billion 
more revenue than was collected from selected commodities and services in fiscal 
1951. 

From these same selected categories (which do not include aleohol, tobacco, 
or gasoline) the Treasury proposals made to the House Ways and Means Com- 
mittee on February 5, 1951, would be expected to yield $4.9 billion in fiscal 1952. 
The 5 percent retail tax, as projected for Representative Curtis, would yield 
more than a billion dollars more than the Treasury request for 1952 from these 
categories, without imposition of the unprecedentedly high, selected rates asked 
by Secretary Snyder. 

The fiscal 1952 estimated yield under the House bill of the categories listed in 
table 3 may also be compared with the $6 billion estimate of a 5 percent tax at 
retail. The House bill provides for new revenue, on a full-year basis, of $1.2 bil 
lion. Of this $1.2 billion, it is estimated that $400 million would come from the 
new wagering excise, and from increases over present rates there would come 
additional revenue of £252 million from alcoholic beverages, $177 million from 
tobacco products, and $220 million from gasoline and oil. Thus a total of about 
$1,050 million increase would come from categories not included in the 86 billion 
retail tax calculation. 

Under the House bill, total excise revenue for fiscal 1952 
neighborhood of $9.8 billion. The estimate of total excise reve! . Su 
Representative Curtis (p. 1842, House hearings) was $10.5 billion. No rate in 
creases in any category whatsoever was assumed in this $10.5 billion estimate. 
Therefore, if the only excise-rate change adopted were that of substituting the 
retail excise tax at 5 percent for the present hodgepodge of selective rates, this 
change would produce $700 million more than the S8Y.S billion which the preset 
House bill provides. 

I estimate that the House bill would provide excise revenue of $3.9 billion in 
fiscal 1952 from the categories listed in table 3, above. If this estimate is cor 
rect—and I believe it will closely correspond with the estimate of the staff of 
the Joint Committee on Internal Revenue—then the preposal as calculated for 
Representative Curtis would yield over $2 billion more than the House bill for 
the same categories. 


Sincerely yours, 


nnlie 
pI lied 
ite 


Leon HENDERSON, 


Avucust 13, 1951. 
Senator EvGene D. MrikIn, 
Senate Finance Committee, 
Washington, D. C. 

DEAR SENATOR MILLIKIN: When I appeared before the Senate Finance Com- 
mittee on August 3 on behalf of the National Committee for Fair Emergency 
Excise Taxation, you asked me to submit a letter on “the pass-down burden of a 
sales tax in connection with the whole subject of tax burdens on the lower-income 
brackets.” 

As I indicated, I have made no original studies of tax burdens on different 
income classes, but I have analyzed the all-too-few surveys which have been made, 
and the technical criticisms of these which are available. The material below 
flows from my observations and statistical analyses of my associates, Mr. and 
Mrs. E, R. Lerner. 

One conclusion is abundantly clear, and this is that the disagreements between 
those who have studied the subject are so pronounced that the Congress has no 
exact basis on which to rely, if an exact basis is required for national tax policy. 

The disagreements stem from (a) choices of statistical tools and (b) differing 
economic theories as to the ability to shift taxes, and to allocate the shifts by 
economic and income classes, 

One of the most acute conflicts revolves around the relative burden of taxation 
on the extremely low income groups and on those with incomes above $7,500. 
My opinion, which is elaborated below, is that spending units with less than 
$1,000 cash income differ very markedly from those which include most worker 
families, and their patterns of spending differ also. Then, too, to lump all 
incomes above $7,500 and assume these have identical patterns of spending is to 
link at realities. 

There is no doubt in my mind that the burden of taxation falls very heavily on 
low-income spending units, and that hidden taxes, plus the pyramiding of tax 





2444 REVENUE ACT OF 1951 


costs at other than retail levels, tends to conceal the real weight of this burden. 
The progressivity of personal income tax exemptions only offsets a part of the 
burden. I have pointed out elsewhere that low-income units buy substantial 
quantities of automobiles, refrigerators, and other housebold appliances. The 
sheer money outpayments for taxes on these items will claim large shares of 
current income of any low-income buyer. 

Sometimes the dispute over relative burdens of taxation gets bogged down in 
the dispute over “regression.” Roswell Magill gave an excellent discussion of 
the confusion over exise tax regression when he appeared before your commit- 
tee at these hearings. 

Frankly, I am not convinced that the Federal tax system is especially regres- 
sive on incomes below $1,000, for example. But I am convinced that spending 
units in this group bear heavy burdens from taxation, and, in addition, the bur- 
den is compounded by the relation of prices to their total income. Such units 
lose buying power for many reasons: they pay highest prices, get fewer discounts, 
pay installment charges, pyramided taxes, and other dilutions of real purchasing 
power. 

To measure with exactness the regressivity of a new tax on various income 
classes is not possible at this time. But to choose a system of taxation on con- 
sumption which will not add to the already heavy burden of low-income classes 
ean be done. 


INCIDENCE 


Who pays the taxes? is the question that is involved in all discussions of tax 
incidence, for it is generally conceded that the individual who makes the monetary 
payment of a tax may be able to shift the payment to other individuals and thus 
recoup in part or in whole the amount of money he has paid out. He may not 
be able to shift the total amount of the tax; he may not be able to shift every kind 
of tax. The problem of incidence is thus the problem of the shifting of the 
money expenditure for taxes. 

It is understood that the monetary payment of the tax is in a sense not a true 
statement of the burden because all individuals derive the benefits of Government 
activities. 

This letter is concerned only, however, with the monetary burden among dif 
ferent income groups and the shifting that may come about among income classes 
and more specifically with the shifting of excise taxes. Thus this letter is con 
cerned with the impact or burden of excise taxes on individuals and families 
measured in dollars that are expended for taxes in relation to their total income. 

There are numerous and serious problems involved in any analysis that seeks 
to measure the burden. In the first place total income must be measured and 
this would mean all money income, including money gifts, and all income in 
kind. Excluding either of these raises the ratio of burden to income and actn- 
ally distorts the true picture. There is actually little precise information on 
the expenditures of individuals and families (whose patterns may be quite 
different from one another) on presently taxed items. What information is 
available is fragmentary and spotty, reflecting largely expenditures of families 
in urban centers. 

The measurement of the degree of shifting is also complicated by other factors. 
The stage of the business cycle, the elasticity of demand, the competitiveness 
within industries, the ability of consumers to obtain substitutes for taxed items, 
and the presence of a buyers’ or sellers’ market all have an effect on the degree 
to which a tax may be shifted. 


CONGRESSIONAL STUDY NEEDED 


To me it is quite clear that the Congress, faced with almost inevitable con- 
sideration of raising substantial new revenue, should take responsibility for a 
burden study of its own. At present, the most widely quoted conclusions are 
those contained in the Musgrave report, mentioned above. This practice runs 
the very real danger that Dr. Musgrave’s extensive cautions will not be quoted 
also. The Musgrave report has added considerably to the fund of knowledge 
on tax burden. It has also stimulated additional surveys and critical review. 
One of the most challenging reviews, which I have analyzed in advance, will 
appear as an article by Rufus Tucker in the forthcoming September issue of the 
National Tax Journal. When the Musgrave and Tucker articles are read to- 
gether, they will fortify my recommendation for a congressional study. 
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TAX BURDEN 


Despite the great political and economic importance of an understanding of 
the tax burden on American families and individuals relatively few comprehen- 
sive studies of this type have been made. Among the most noteworthy are: 
TNEC Monograph No. 3—Who Pays the Taxes, Gerhard Colm and Helen Tara- 

sov, 1940. 

Social Research, Supplement IV, Who Does Pay the Taxes. Tarasov, 1942. 

The Fiscal System, The Distribution of Income and Public Welfare by John H. 
Adler, Chapter in Fiscal Policies and The American Economy, edited by Ken- 
yon BE. Poole, 1951. 

Distribution of Tax Payments by Income Groups: A Case Study for 1948, by 
Richard A. Musgrave et al; National Tax Journal, March 1951. 

All of the studies attempted to demonstrate statistically the incidence or 
burden of all taxes (Federal, State, and local), after full consideration of various 
assumptions. Nevertheless, the authors fully recognized the limitations of such 
treatment of so complex and involved a problem. In this connection it is well 
to recall the rather cogent series of observations contained in the opening chapter 
of the TNEC study to the effect that “even the most complete statistical material 
can never measure the incidence of taxation. The incidence of taxes can be 
derived from figures on tar payments only on the grounds of theoretical reason- 
ing and hypothetical conjecture. Whatever statistical refinement is achieved, 
therefore, the results necessarily rest on a number of assumptions. The inci- 
dence of taxation depends, among other factors, on the degree of competition 
and monopoly previaling in an economy, on the direction of Government regula- 
tion of prices and cost factors, on the general trend of economic growth or stag- 
nation, on the development of labor productivity, on the time which has elapsed 
since the introduction of new taxes, on the increase (or decrease) in tax rates, 
and finally, it depends on the nse made of taxes and on the other fiscal policies 
(e. g. borrowing) pursued at the same time.” [Italics mine.] 

The most recent of the studies—that by Musgrave—has been attracting a 
good deal of attention not only because of its comprehensiveness but also because 
it differs in several important respects from the assumptions and techniques used 
in other studies. 

Many users of Musgrave’s conclusions are failing to keep in mind his own 
cautions that different conclusions may have been reached with other assump- 
tions and statistical methods. In particular he expresses emphatic cautions 
with respect to his results which reflect incomplete consumption expenditure 
patterns, methods of distributing corporate tax payments, and allocating of pay- 
roll and property taxes. Furthermore, he recognizes the difficulties of interpret- 
ing results obtained both at the bottom of the income scale, because of the 
heterogeneity of the composition of the low spending unit brackets, and the top 
income bracket which combines all groups having $7,500 or more. 

Musgrave’s concepts as to what constitutes the income base, what types of taxes 
are shifted from the payer to other economic classes, to whom they are finally 
shifted, and how the taxes so determined are to be allocated and distributed are 
areas of major differences with other studies. 

That his results differ from those of the pioneer TNEC study is not surprising. 
Fiven if there were no major differences in assumptions, the income distribution, 
the expenditure patterns, and the tax structure were so radically different in 
1938-39 that the surprise would have been much greater had the results been 
similar. Moreover, the statistical tools available to the TNEC authors were 
indeed blunt instruments. In addition, in the controversial area of corporate 
income tax, the TNEC study assumed that such taxes were not shifter, whereas 
Musgrave assumed they were in his “standard case.” * 

A better evaluation of Musgrave’s final results is afforded by comparison with 
the equally contemporary study by Adler. While the latter study does not de- 
scribe its assumptions and techniques in nearly as creat details as Musgrave, it 
is clear that it departed in several respects from Musgrave. As a consequence, 
the results of the Adler study are markedly different from Musgrave. While 
both find the over-all tax structure (Federal, State, and local) to be regressive 
at the lowest bracket—under $1,000—the Adler findings show a fairly sharp 
progression thereafter, whereas Musgrave’s “standard case” carries forward 
tlmost on a proportional basis from $2,000 through $5,000 and shows fairly sharp 


1 Represents from among several alternatives the assumptions and methodology Musgrave 
regards most applicable. 
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progression thereafter. Throughout, the impact of all tax payments on various was 
income classes is lower in the Adler study than in the Musgrave study, except is, 
in the highest income class of $7,500 and over, where they coincide. pur 
These varying results are due to several important differences in assumptions pre 
and statistical methods. First, Adler uses the Department of Commerce series pen 
for his income base, which provides a higher figure than the source used by tior 
Musgrave, namely, the Survey of Consumer Finances of the Federal Resery: late 
Board. Second, the basic data selected to represent expenditure patterns differ ind 
Adler uses throughout the Bureau of Labor Statistics studies of three cities mad exp 
in 1947 exclusively whereas Musgrave uses the Survey of Consumer Finances stud kne 
for general expenditure patterns and BLS (for nine cities) and SCF for speciti Mu 
expenditure patterns. Since the patterns used by each differ considerably, any I 
allocation of a certain type of tax payment by either of these methods will r insi 
sult in different distributions. Finally, Adler assumed—as did TNEC study tro 
that corporate taxes were not shifted, contrary to the Musgrave concept. Sinc: per 
corporate taxes represented about 30 percent of the Federal tax collections ji reti 
1948 and about 23 percent of total Federal, State, and local taxes, it is unde: the 
standable why patterns of burden will vary, depending upon the treatment o gre 
corporate income taxes as far as shifting is concerned, bra 
Quite apart from the comparisons, and confining ourselves strictly to the in 
Musgrave study, several observations are worth mentioning. Furst there is lary 
au finding that the pattern of effective rates shows sharp regressivity (on a! me! 
over-all basis) at the lowest income level of “under $1,000°—a finding supported con 
by the other studies. Just who are the families or individuals with incomes of I 
less than $1,000 annually has challenged the curiosity of many, including severa! tha 
members of Congress. <A considerable amont of statistical evidence is avail in | 
able that shows how dissimilar in composition this income ¢lass is: nearly ha ins 
were single, 35 percent were over 65 years of age; 51 percent lived in rural areas on 
about a fourth were farm operators; 35 percent received pensions, annuities, 0 the 
relief, only 46 percent received wage or salary payments; and lastly nonmoney tior 
income was a substantial part of total income for this group. The compositio by 
of this group clearly differs substantially from that of all other income classes SYS! 
Moreover, as evidence of their financial condition, about 50 percent owned thei: pay 
own homes. Under these conditions, the finding that total tax structure is re¢ The 
gressive at the lowest income levels still requires an elaborate explanation to for) 
give it any significance. It is significant, however, that over-all effective rate cise 
for the lowest income class, as computed by Musgrave, is regressive almost mel! 
entirely because of the impact of State and local tax rates on this income clas inst 
The burden of Federal tax payments is essentially a progressive one tem 
The Musgrave study points out the difference of 856 billion less between it pen 
personal income base and that of the Department of Commerce but does n ins! 
fully explore the effects of that omission. Some idea of the significance of ASS) 
the omission is gained from the Adler-Musgrave comparison in which Musgray\ 
adjusts his series to the Commerce Department level. The effect is to lows 
the effective rate for the lowest bracket by 5 percentage points and to narrow A 
considerably the regressive pattern of his “standard” case. From auother poit 
of view, even this treatment of the S36 billion is not entirely satisfactory, sit 
it is known that a very large portion—about $21 billion—went to the incom: 
below $7,500 and very likely bulked largest in the lower income classes. Conss in t 
quently omitting these amounts from the income base of these classes resulted i! abl 
increasing their effective rates of tax payments in relation to their low income tax: 
Another area of doubt arises in connection with the assumption that undis exc’ 
tributed profits of corporations should be regarded as income of stockholders of 5 
This has the opposite effect of the omission of income mentioned above in that con 
it raises the income base of the higher income classes and therefore results in a the 
lighter load. Whether income that never reaches the stockholders and furthe: of : 
more which may not be reflected in appreciation in value of securities should urb: 
be so regarded is debatable. Vv 
The statistical measures used by Musgrave in making his allocation of tax the 
payments are frequently crude, as admitted by him. In a number of instances sari 
he is compelled to rely on a general pattern of consumer expenditures to mike bus 
his allocation—a pattern which is a derivative of the Survey of Consuny cide 
Finances—or on a pattern for a class of expenditures derived from a samp face 
based on BLS studies of nine cities. While Musgrave expresses some concer! con 
over the reliability of the latter, he appears more confident of the forme inst 
While more reliable data will become available upon the completion of BLS ratl 
studies now in progress, there is no basis for assuming that either measur 
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was sufficiently Satisfactory for the 
is, however, further doubt as to the 
purpose. While BLS data do show 






purpose for which it was utilized. There 
Validity of the use of BLS data for this 


broad patterns, their application for very 
precise measurement can result in large Statistica] errors. Since these ex- 


penditure patterns are for urban families of two or more persons. their applica- 

tion to the low income sroups is of dubious Validity, Moreover, according to the b 
latest Census data, 18 percent of American “family units” are represented by 

individuals, A sroup of this magnitude cannot » have the same 

expenditure pattern as families of two or 

known facts are to the contrary, All of these weaknessec are recognized by 
Musgrave but he finds no better alternative Statistical me; 

The “assumption that contributions 
insurance legislation are “tax” Payments is also likely to 
troversial. About $4 billion are involved jn this item, 
percent of Federal tax collections, a substantial] part of which 
retirement, Because of the limitation of 
the first $3,000 (how $3,600) in 
sressive and obviously increases the burden of 
brackets. \Y hether a mandatory tax of 
in the normal] Sense of the word is d setting involved in the 
larger question of benefits to the entire population derived from all tax pay 
ments as explored by Adler, In this instance, the tax is presumably a partial 
contribution toward a retirement or Survivor benefit. 

In either case, it can he regarded as a form of Compulsory savings rather 
than a tax. It might be further deduced that such payments are not taxed 
in the true Sense from the fact that Government payments under the social- 
insurance System are not subject to income tax and are hot reported as 
on personal income taxes. One airsument for their inclusion 
the income derived on retirement is reflected in the 
tions of the various income Classes. The problem of Classific 
by Consideration of the treatment of medical 
system. The individual Subject to the tax for such purpose would shift from 
paving Personally for me lical care to Paying taxes as medical care insurance. 
The same amount may be Mvoelved in each Method of Payment but Where the 
former payment Was Inerely an expenditure like any other not subject to ex 
cises, under the latter, the 


expenditures would be pay- 
ment, Perhaps the iliustration € an individual) 


insures himself surgical and hospitalization 
tem and has reguiar monthly deductions made from earnings 
penditure. Should it become a Inandatory deduction from w 
insurance system, it would then l 
assumption, 
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EXCISES 





A number of questions raised 








above with respect to the Musgrave general ap- 
proach are equally applicable to consideration of his treatment of excises, If 
his theory and Statistical methods have reduced the income base in the lower 
brackets, then the burden of existing excises the bercentage of income paid out 
in the form of these taxes— has been eXaggerated. Because excises are identifi- 
able and because the place of final payment is clearer than in other areas of 
taxation, however, there is less controversy over the assumptions on shifting of 
excises than elsewhere in the Study. The same questions as to the applicability 
of general consumption expenditure patterns derived as a residual (money in- 
comes less Federa] income taxes and savings) from the income distributions of 
the Survey of Consumer Finances based on a small sample of the bopulation or 
of specific consumption patterns derived from a miscellaneous SToup of nine 
urban centers are still pertinent. 

With respect to the theory that 
the TNEC Study agrees with this, in feneral but concedes that 
sarily true at all times—that prices may be held at 
business conditions, thereby absorbing the tax in whole or in part, Having de- 
cided however, that all such taxes are passed on to consumers, Musgrave js still 
faced with the problem of determining how much is to be allocated to Specific 
consumption items rather than to a eeneral “catch-all.” since in a humber of 


instances, a sizable portion of the revenue from such sources come from business 
rather than consumer purchases. 
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The problem varies in degree for the different excises but is particularly acut 
for the categories yielding among the largest amounts of revenue—namely, 
automotive (e. g., gasoline and oil, trucks and busses, automobiles and moto) 
cycles, tires and tubes, and parts and accessories), Communication, recreation 
and transportation. Only crude estimates, bordering on conjecture, could be 
used in making the separation between business and consumer purchases 
of such goods and services. Finally, having made the allocation, a dubi 
ous expenditure pattern is applied to obtain the necessary distribution of tay 
payments which can then be related to the income of each class. Because even 
small changes in the amount of tax payments allocated to the lower income 
classes produce widely varying results, it is essential that a revenue source of 
this magnitude be distributed as accurately as possible. One critic of the study, 
in accepting generally Musgrave’s theory of shifting and incidence but modify 
ing slightly a few assumptions regarding allocation, obtained a far different 
burden picture with respect to Federal excises than did Musgrave. Still other 
results were obtained when different sources of expenditure patterns of a mors 
comprehensive nature though less recent date were used. In both instances, 
the distinctive U-shaped curve, indicating regressivity, at the lowest income 
level, of the Musgrave findings, disappeared. There was no distinct over-al 
tendency toward regression on excises until income bracket of $15,000 and over 
was reached. 

On the burden of Federal excises, Musgrave, as do others, makes no specia 
distinction for sumptuary taxes, such as those on alcoholic beverages and to 
bacco products. Of the total amount of $7.9 billion allocated to Federal excises, 
$3.5 billions were derived from these two categories. Since such taxes are char 
acteristically regressive, inclusion with excises from other consumer expendi- 
tures is bound to yield a regressive pattern. If tax payments on such items 
were separated from the Musgrave distributions, the resulting pattern is es 
sentially proportional between the $1,000 and $7,500 income classes, as shown 
below : 


Spending unit income brackets—Tax payments as a percentage of income 
Federal excises 


[Thousands of dollars] 


. > - » = 7.5 and 


ove 


Under 


Total 


including tobacco and liquor 
il, excluding tobacco and liquor 


The lowest bracket of “under $1,000" shows regression but the composition 
and character of this group lessens the significance of sharp deviations from 
the general-burden pattern. This is particularly pertinent in this instance be- 
cause the regressivity is caused almost entirely by Musgrave's resort to a 
general consumption pattern for allocating $2.2 billion of the total $4.4 billion 
1948S Federal excise collections, exclusive of alcoholic beverages and tobacco 
products. At this juncture, such technique falls largely in the realm of conjec- 
ture. It exemplifies the need for precision instruments rather than hand-made 
tools. 


THE EFFECT OF THE NATIONAL COMMITTEE FOR FAIR EMERGENCY EXCISE TAXATION 
PROPOSAL ON BURDEN 


The foregoing discussions high lighted the impact of excise taxes on various 
income classes and pointed out the numerous difficulties involved in such 
measurement. The very fact that these excises, as they exist today, are 
imposed at various levels of the process of production, complicates the problem 
of uncovering the groups who really pay them. Since a large proportion are 
levied at the manufacturers’ level, and since much is pyramided all along the 
way, in those instances where the final consumer does bear the burden of the 
tax, he pays far more heavily than had the same tax been imposed on him at 
the retail level. A study of the true burden of current excises should obviously 
take account of pyramiding. 
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Thus, were the same excises as are in effect today all levied at the retail level, 
the consumer would pay less than he pays today. To the extent that these 
commodities are purchased by the lower-income groups, their burden would be 
reduced. The change from a manufacturers’ excise to an equivalent “retail” 
point of final consumption—tax even on the presently taxed items, Would re- 
turn to the Government at a lower tax rate as much as it derives now and save 
the consumer considerable money. The Treasury Department estimated that in 
many industries a 10-percent tax at the manufacturers’ level, would get as 
much revenue as a 6-percent tax at retail, where the retail price included the 
tax and took no account of pyramiding. In other industries an even sharper 
drop could be made because of the mark-up practices of the industry and the dis- 
tribution channel common to the industry. Thus a product which travels from 
the manufacturer to the wholesaler to the retailer would have the tax marked up 
at both levels; one that was sold directly by the manufacturers to the retailer 
has the tax marked up only once. 

The extension of excises to all retail sales or to all sales to the final consumer, 
as proposed by our NCFEET, would substantitally increase the tax base and 
still not increase the burden on the lower-income classes. As can be seen from 
a table submitted to Congressman Curtis (p. 1842, House hearings, 1951) the tax 
base would be more than doubled or tripled. The tax would not, of course, 
extend to food, rent, or medicine or to the traditionally excepted items. But bys 
such an extension of the tax base, the same revenue as now obtained could be 
collected at much lower rates. Food, which takes the largest proportion of 
expenditures in the budget of the lower-income classes (those under $5,000), 
would be exempt. This means that approximately 35 percent of expenditures 
would automatically be exempt. An additional 15 to 20 percent would be exclud- 
ed by the exemption of rent, approximately another 5 percent for drugs and medi- 
cines, and the exemption of traditionally excepted services means that at least 
55 to GO percent of the total expenditures of these lower-income groups would 
be free of retail taxation. 

Conversely, it appears that the burden on the higher-income classes would 
tend to increase as a result of the application of this twpe of tax, since recent 
miscellaneous studies of consumer expenditures indicate that the main cate 
gories of expenditures that would be subject to the retail tax have a tendency 
toward progression—that is, expenditures as a percent of income increase as 
income increases. 

Sincerely yours, 
Leon HENDERSON 

Mr. Henperson. One other item Mr. Stam and I had a little bit of 
disagreement on: if I can check for 1 minute, I think that we can 
correct that. 

The estimate of the present law, I think, for 1952 is about 8.3 billior 
for fiseal 1952 from all—— 

Mr. Sram. I think, Mr. Henderson, on the excises, if you are just 
looking at the fiscal vear 1952, the estimate of the additional revenue 
from excise is about $1,037,000,000, which makes your figure about 
right. the 500 instead of the 300, you see? 

Mr. Henperson. But in our Curtis estimate we estimated that 10.5 
billion, which is 2 billion more than the present law, so if you pick 
up a billion, then ours is, roughly, a billion. 

I will give you my computation. I think that is correct. 

Mr. Stam. I do not think there is any disagreement on this par- 
ticular point. 

Mr. Henperson. It would be upward of a billion, but the question 
then comes, Is it worth while changing the whole tax structure? 

Senator Byrp. Thank you very much, Mr. Henderson. The attach- 
ments to Mr. Ruthenburg’s statement will be placed in the record at 
this point. 
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(The documents referred to follow :) 


DISCRIMINATION BY GENERAL CATEGORIES 


Consumer durables 


TAXED OR PROPOSED TO BE 
Automobiles 
Trucks and busses 
Parts and accessories 
Tires and tubes 
Business and store machines 


TAXED 


Gas and electric appliances: 

Electric direct motor-driven fans 
and air circulators; electric, gas, 
or oil water heaters; electric flat- 
irons: electric air heaters (not 
including furnaces) ; electric im- 
mersion heaters; electric heating 
pads (exempted by H. R. 4473) 
and blankets; electric, gas, or oil 
stoves, warmers, coffee makers, 
ranges, roasters, toasters, waffle 
irons, hot plates, griddles, casse- 
roles, steam tables, ete. 

(Proposed by H. R. 4473: power 
lawn mowers, gas electric 
clothes driers, belt driven fans, 
dehumidifiers, dishwashers, door- 
bell chimes, food choppers and 
meat grinders, hedge clippers, ice 
cream freezers, electric sheets 
and spreads, shavers, floor polish- 
ers and waxers, pants pressers, 
mangles, and motion or still pic- 
ture projectors. ) 

Mechanical refrigerators 
freezes for household use. 


or 


or quick 


Self-contained air conditioning units. 


NOT TAXED 
Used automobiles 
Used trucks and busses 
Used parts and accessories 
Other rubber products 
(hot water bags; rubber heels) 
Cash registers 


Gas and electric appliances: Blowers, 
vacuum cleaners, Washing machines 
sewing machines, hair dryers. 

Household furniture and furnishings 
floor covering, draperies, light fix 
tures, etc. 

Furnishings include china, glass 
ware, utensils, comforters, quilts, 
pillows, pottery, shears, portable 
lamps, lawn mowers, garden 
tools, etc. Also curtains, table 
cloths, sheets, slipcovers, brooms 
shower-bath curtains, towels 
draperies, bedspreads, blankets. ) 


Mechanical 
freezes not 

lce boxes. 

Air conditioning, not self-contained. 


refrigerators 
for 


or quick- 
household use. 


Personal appearance 


Jewelry and watches 

Handbags 

Luggage 

Some toilet articles and preparations 
Fur coats 

Some fur coats 


Clothing 

Accessories 

Shoes 

Other toilet articles and preparations 
Other coats 

Other fur coats 
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Services 


Transportation * Barber shops 
Persons * Beauty parlors 
Property * Laundries 
Communications ? Classified advertising 
Safe deposit boxes Cleaning, dyeing and pressing 
Household utilities Household cleaning and repairs 
(a) Electricity Automobile storage, repair, rental 
(b) Telephone Dressmakers 
Household utilities 
(a) Gas 
(6) Water 
Shoe repair 
Hotel rooms and tourist cabins 
Upholstery and furniture repair 
Professional services 
Rug and drapery cleaning and repair 
Meals 


Recreation 
Admissions Parimutuel wagering 
Golf green fees Golf instruction and caddy fees 
Dues in athletie and social clubs Dues in fraternal, business, patriotic, 
Toys that look like musical instruments and women’s clubs 
Radios Toys, bicveles, ete. 
Televisions Radio programs 
Photographie equipment Television programs 
Musical instruments and records Photographie studios, developing and 
printing 
Books and magazines, and circulating li- 
braries 


Personal habits 


Liquor, wine, and beer. Soft drinks 
Cigarettes and tobacco 


Candy and ice cream 
Entertainment in cabaret 


Entertainment in private club 
Miscellaneous 


Photographie lenses 
Beads (strung) 
Seat covers 


Kiveglass lenses 

Beads (unstrung) 
Custom-made seat covers 
Building materials 


NATIONAL COMMITTEE FOR FAIR EMERGENCY EXcCiIseE TAXATION, New York, N. Y. 


Officers: 
Chairman: Louis Ruthenburg, chairman of the board, of Servel, Inc. 
Vice chairmen: 
Ardé Bulova, chairman of the board, of Bulova Watch Co. 
J. H. Carmichael, president, Capital Airlines, Inc 
John A. Robertshaw, president, Robertshaw-Fulton Controls Co, 
Robert C. Tait, president, Stromberg-Carlson Co. 
Treasurer: Charles T. Lawson, vice president, Nash-Kelvinator Corp. 
Secretary: H. Leigh Whitelaw, managing director, Gas Appliance Manufac- 
turers Association, Inc. 


Transportation has its own discriminatory features, thus: Publie transportations is 
taxable, private is not; travel by intercity bus, plane, train, or ship is taxable, by taxicab 
or rented car, plane, or boat is not; a flat rate in freight tax discriminates against the 
long haul as against the short haul. Commutation tickets exempt 

* There are also discriminations within the communications taxes, i. e., a domestic 
elegraphic message is taxed at 25 percent (20 percent under H. R. 4473) : international 
at 10 pereent. If I eall Paris collect from New York, I pay no tax. If I call New York 
collect from Paris I pay a tax. 


86141—51—pt. 3——65 


+ 
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General counsel: Wilson W. Wyatt, Wyatt, Grafton & Grafton. 
Committee on procedures: 
Chairman: Glen McDaniel, vice president, Radio Corp. of America. 
Members: 
J. Carlton Bagnall, president, Swank, Inc. 
Harold V. Bozell, president, General Telephone Co. 
William J, Hogan, vice president and treasurer, American Airlines, In: 
R. J. Irish, executive administrator, A. O. Smith Corp. 
Glenwood J. Sherrard, president, Parker House Hotel. 
Committee members: 
Arthur L. Blakeslee, president, Kalamazoo Stove & Furnace Co. 
Henry P. Bristol, chairman of the board of Bristol-Myers Co. 
J. H. Carmine, executive vice president, Philco Corp. 
Alden IP’. Chester, president, Globe American Corp. 
Clarence Coleman, vice president, the Coleman Co., Inc. 
J. W. Craig, vice president, Aveo Manufacturing Corp.—American Centr 
Division, Bendix Home Appliances Division, Crosley Division. 
Robert Driscoll, vice president, the Greyhound Corp. 
M. P. Duke, president, Duke Manufacturing Co. 
Cc. W. Engelhard, president, Engelhard Industries. 
D. H. Farrington, executive vice president, Farrington Manufacturing Co 
Albert J. Feldman, treasurer, A. Hollander & Son, Inc. 
Bruce A. Fleming, vice president, Edwin L. Weigand Co. 
Marion B. Folsom, treasurer, Eastman Kodak Co. 
Charles J. Gibson, president, Gibson Refrigerating Co. 
Julius Green, president, Julius Green Fur Co., Inc. 
H. E. Handley, president, Handley Brown Heater Co. 
Lyle C. Harvey, president, Affiliated Gas Equipment Corp. 
Oscar Heyman, president, Oscar Heyman & Bros., Inc. 
Richard A. Hinckley, vice president, General Water Heater Corp. 
Stanley H. Hobson, president, Geo. D. Roper Corp. 
F. A. Holme, assistant to the chairman, General Electric Co. 
Henry Honer, president, Western Stove Co., Inc. 
John 8S. Kier, executive vice president, Dennison Manufacturing Co. 
Julius Klein, president, Caloric Stove Corp. 
T. J. Lawes, assistant to president, Proctor Electric Co. 
Paul Levinger, vice president, Speidel Corp. 
R. H. Lewis, president, Ruud Manufacturing Co. 
A. W. McGregor, president, Robbins & Myers, Inc. 
L. R. Mendelson, president, the Hotstream Heater Co. 
Don G. Mitchell, president, Sylvania Electric Products, Ine. 
Robert F. Patrick, president, G. S. Blodgett Co., Inc. 
W. A. Patterson, president, United Air Lines 
Ray A. Polverini, vice president, Pioneer Water Heater Corp. 
W. T. Rasch, president, Security Manufacturing Co. 
Carl P. Ray, assistant to the president, Underwood Corp. 
A. B. Ritzenthaler, vice president, the Tappan Stove Co. 
Willard F. Rockwell, chairman of the board, Rockwell Manufacturing Co. 
Gerald E. Rosenberger, president, Coro, Inc. 
Lee Shubert, vice president, the League of New York Theaters, Inc. 
R. D. Siragusa, chairman and president, Admiral Corp. 
E. C. Stephenson, vice president of finance, the J. L. Hudson Co. 
Arthur Stockstrom, president, American Stove Co. 
A. H. Sutton, president, Mission Appliance Corp. 
George Umbreit, executive vice president, the Maytag Co. 
E. C. Vawter, general manager, Hoyt Heater Co. 
W. H. Wheeler, Jr., president, Pitney-Bowes, Inc. 
R. L. White, president, Landers, Frary & Clark 
H. V. Widdoes, vice president, Remington Rand, Inc. 
Harry Winston, Harry Winston, Inc. 
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Goops AND SERVICES INCLUDED AND EXxcLupEp IN TAX BASE oF $111,640,000,000 
Usep By LEON HENDERSON FOR ESTIMATE OF REVENUE FROM 5 PERCENT RETAIL 


Sates TAx 


[(s)=service, (dc)=durable commodity, (ndc)—nondurable commodity] 


INCLUDED 
I. Food and tobacco 


Purchased meals and beverages (ndc) : 
Retail, service, and amusement es- 
tablishments (ndc) 
Hotels 
Dining and buffet cars 
Clubs 
Tobacco products and smoking supplies 
Alcoholic beverages 


II. Clothing, accessories, and jewelry 


Shoes and other footwear (ndc) 

Shoe cleaning and repair (s) 

Clothing and accessories except foot- 
wear (ndc) 

Fur storage and repair (Ss) 

Cleaning, dyeing, pressing, alteration, 
storage, and repair of garments, 
n. e. c. (in shops) (s) 

Dressmakers and seamstresses (not in 
shops) (s) 

Costume and dress-suit rental (s) 

Net purchases from second-hand cloth- 
ing dealers (s) 

Miscellaneous personal services (s) 

Jewelry and watches (dc) 

Watch, clock, and jewelry repair (s) 


III. Personal Care 


Toilet articles and preparations (ndc) 
Barber-shop services (s) 

Beauty-parlor services (s) 

Baths and masseurs (s) 


IV. Housing 


Transient hotels and tourist cabins 


EXCLUDED 
I, Food and tobacco 


Food purchased 
sumption (ndc) 
Purchased meals: 
Schools and 
(ndc) 
Institutions and industrial lunch- 
rooms 
Food furnished government 
cluding military) and commer- 
cial employees, and withdrawn 
by nonfarm proprietors (ndc) 
Food produced and consumed on 
farms 


for off-premise con- 


school fraternities 


(in- 


II. Clothing, accessories, and jewelry 


Standard clothing 
personnel 


issued to military 


III, Personal care 


IV. Housing 


Owner-occupied nonfarm 
space, rental value (s) 
Tenant-occupied nonfarm 

(including lodging 
rent (s) 
Rental value of farm houses (s) 
Clubs, schools, and institutions 


dwelling 


dwellings 
houses), space 
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V. Household operation 


Furniture (dc) 
Floor coverings (dc) 
Refrigerators and washing and serving 
machines (dc) 
Miscellaneous electrical appliances ex- 
cept radios (dc) 
Cooking and portable heating equip- 
ment (dc) 
Durable house furnishings, n. e. ec. (de) 
Products of custom establishments, 
n. e. c. (de) 
Writing equipment (dc) 
Net purchases from second-hand furni- 
ture and antique dealers (s) 
Upholstery and furniture repair (s) 
Rug, drapery, and mattress cleaning 
and repair (s) 
Care of electrical equipment 
radios and of stoves 
Semidurable house furnishings (ndc) 
Lighting supplies (ndc) 
Cleaning and polishing 
(nde) 
Miscellaneous 
ucts (nde) 
Stationery and writing supplies (ndc) 
Fuel (except gas) and ice purchased 
(nde) 
Household utilities: 
Klectricity (s) 
Gas (s) 
Water (s) 
Telephone (s) 
Telegraph, cable, and wireless (s) 
Express charges (s) 
Moving expenses and warehousing (s) 
Miscellaneous household operation 
(Ss) 


except 


preparations 


household paper prod- 


services 


Vi. Medical care and death expenses 
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V. Household operation 


Fuel (except gas and ice) produced 
and consumed on farms (ndc) 

Postage (s) 

Domestic service (excluding practical 
nurses) 

Fire and theft insurance on personal 
property, net payments 


VI. Medical care and death expenses 

Drug preparations and sundries (ndc) 

Ophthalmic products and orthopedic 
appliances (dc) 

Physicians (s) 

Dentists (s) 

Osteopathic physicians (s) 

Chiropractors (s) 

Chiropodists and podiatrists (s) 

Private-duty trained nurses (s) 

Practical nurses and midwives (s) 

Miscellaneous curative and healing pro 
fessions 

Privately controlled hospitals and sani 
tariums (s) 

Net payments to group hospitalization 
and health associations (s) 

Student fees for medical care (s) 

Accident and health insurance, net pas 
ments (S) 

Mutual accident and sick benefit asso 
ciations, net payments (s) 

Funeral and burial services (s) 

Cemeteries and crematories (s) 

Monuments and tombstones (dc) 
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VII. Personal business 


Miners’ expenditures for explosives, 
lamps, and smithing (ndc) 

Tools (de) 

Safety-deposit-box rental (s) 

Classified advertisements (s) 

Net purchases from pawnbrokers and 
miscellaneous second-hand — stores 
(s) 


VIIT. Transportation 


User-operated transportation: 
New cars (de) 
Used cars (dc) 
Tires and tubes (de) 
Parts and accessories (dc) 
Automobile repair, greasing, wash- 
ing, parking, storage, and rental 
(s) 
asoline and oil 
ridge, tunnel, 
tolls (s) 
Automobile 
ments 
Purchased intercity transportation: 
Steam railway (excluding commu- 
tation) (s) 
Sleeping and parlor car, fares and 
tips (s) 
Intercity bus (s) 
Airline (s) 
Coastal and inland waterway (s) 
juggage transfer, carriage, stor- 
age, and excess charges (s) 
Luggage (dc) 


(nde) 
ferry, 


G 
B 


and road 


insurance, net pay- 


enses 


nde) 
pedic 


ation 


pa) 


asso 
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VII. Personal business 


Theatrical employment agency fees (s) 

Nontheatrical employment agency fees 
(s) 

Net payments to labor unions (s) 

Employees’ dues and fees to profession- 
al associations (s) 

Brokerage charges and interest and in- 
vestment counseling 

Trust services of banks (s) 

Bank service charges for deposit ac- 
counts, check collections, and foreign 
exchange (s) 

Money-order fees (s) 

Services furnished without payment by 
financial intermediaries except insur- 
ance companies (s) 

Expenses of handling 
life-insurance 
ternal and 
(Ss) 

Legal services 

Interest on personal debt 

Personal business services, n. e. c. (Ss) 
notary public, detective, ete. 


(Ss) 


life 
colnpanies 


assessments 


insurance, 
and fra- 


associations 


VIII, Transportation 
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IX. Recreation IX. Recreation 


Admissions to specified amusements: Camp fees (s) 
Motion-picture theaters (s) Clubs : 
Legitimate theaters and opera (s) School fraternities 
Entertainment of nonprofit organi- Fraternal, patriotic, and women's 

zations, except athletics (s) 

Professional baseball (s) 

Professional football (s) 

Professional hockey 

Horse and dog race tracks (s) 

College football (s) 

Other amateur spectator sports (s) 

Ticket brokers’ mark-up on ad- 

missions (s) 

Purchase of programs (s) 
Parimutuel net receipts (s) 
Nonvending coin machines, receipts 

minus pay-off (s) 

Specified commercial participant amuse- 

ments: 

Billiard parlors and bowling alleys 

(s) 
Dancing, riding, shooting, skating, 
and swimming places (s) 
Amusement devices and parks (8S) 
Daily fee golf courses, green fees 
(s) 
Golf instruction, club rental, and 
caddy fees (s) 

Sightseeing busses and guides (s) 

Private flying operations (s) 
Informal recreation : 

Books and maps (dc) 

Magazines, newspapers, and sheet 

music (ndc) 

Book rental and repair 

Nondurable toys and sport supplies 

(nde) 

Wheel goods, durable toys, and 

sport equipment (dc) 

Boats and pleasure aircraft (dc) 

Boat and bicycle rental, storage, 

and repair (s) 

Radios, phonographs, parts, and 

records (de) 

Pianos and other musical instru- 

ments (dc) 
Radio repair (s) 
Photo developing and printing (s) 
Photographic studios (s) 
Collectors’ net acquisition of 
stamps and coins (s) 

Hunting dog purchase and train- 
ing, and sports guide service (s) 

Veterinary service and purchase of 
pets (s) 

Flowers, seeds, and potted plants 
(nde) 

Clubs : 

Athletic and social (s) 
Luncheon 
Commercial amusements, n. e. ¢c. 
(s) 
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X. Private education and research X. Private education and research 


Higher education (s) 

Elementary and secondary schools (s) 

Commercial, business, and _ trade 
schools, fees (s) 

Correspondence schools, fees (Ss) 

Other instruction (except athletics) 
fees (s) 

Foundation expenditures for education 
and research (s) 


XI. Religious and welfare activities XI. Religious and welfare activities 


Religious bodies (s) 

Social welfare and foreign relief agen- 
cies (s) 

Museums and libraries (s) 

Foundation expenditures (except edu- 
eation and research) (s) 

Political organizations (s) 


XII. Foreign travel and remittances XII. Foreign travel and remittances 


Foreign travel and remittances by 
United States residents 


XIII. Miscellaneous 


Trucks and busses 
Building materials 
Farm implements 

Hardware 


Senator Byrp. The next witness is Mr. John Wicker, Jr. 
Mr. Wicker is a very prominent member of the Virginia Bar, and 


has been for 25 years. He has been a member of the State Senate of 
Virginia; was president of the State electoral college in 1944; and was 
temporary chairman of the Constitutional Convention of Virginia in 
1945. 


STATEMENT OF JOHN J. WICKER, JR., AMERICAN MUTUAL 
ALLIANCE 


Mr. Wicker. Thank you, Senator Byrd, for that generous com- 
ment. I appreciate it. 

Mr. Chairman, and gentlemen, I am truly grateful for the oppor- 
tunity to appear before you, and knowing how much you are pressed 
for time, I will take less than 3 minutes. 

[ have a prepared statement here which I am not going to read, but 
which I believe fully answers and refutes the misrepresentations that 
have been made to you by representatives of a notorious propaganda 
association calling itself the National Tax Equality Association, which 
misrepresentations were intended to convey the utterly erroneous im- 
pression that mutual fire and casualty companies are either tax-exempt 
or are not bearing their full share of the tax burden. 

Both sides of this question were fully heard and considered by the 
Ways and Means Committee, and that committee agreed with these 
mutuals, and refused to recommend any change in the existing mutual 
insurance tax laws, which have proven satisfactory for the past 9 years 
to the Treasury Department. 

Instead of recommending any changes at this time, the Ways and 
Means Committee directed the staff of your own Joint Committee on 
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Internal Revenue Taxation, together with the Treasury, to make a 
thorough and impartial study of the taxation of all types of fire and 

asualty insurance companies, and this study should be completed 
in a few months hence. 

If it were not for this special study we would have desired a full 
hearing, and I believe that we could have convinced you, as we did the 
Ways and Means Committee, that mutual fire and casualty insurance 
companies are already fully and fairly taxed. 

However, since we feel your committee would not care to consider 
this involved and controversial subject until after you have had the 
benefit of your special study by your own staff, we are merely present- 
ing our own statement with the attached exhibits, and ask that it be 
received as a part of the record of these hearings. 

If, perhaps, any member of this committee has any doubt in the 
meantime, we believe that a reading of our statement, and the ex- 
hibits therewith, will remove that doubt. 

In closing, Mr. Chairman, I want to leave with you a photostatic 
copy of a proposed advertisement which contains a libelous attack 
upon this committee and upon the Congress as a whole. 

This proposed advertisement was very recently, July 20, sent out 
all over this country, with the suggestion that it be published locally 
in August. 

It was sent out by the National Tax Equality Association, and in 
sending it out, as you will see from their transmittal letter, they said 
it could be published over their name or over a fictitious name that 
they suggested. 

This is nothing less, as you will see, than a brazen attempt to under- 
mine the confidence of the American people in the honor and integrity 
of their duly-elected representatives. 

Thank you. 

Senator Mirirkrx. What, may I ask, do you desire of this com- 
mittee / 

Mr. Wicker. As we have indicated here, we believe, Senator Milli 
kin, that the logical course is for the committee to defer consideration 
of this involved subject until you have the benefit of the study before 
you, and we will have an opportunity to discuss it—the study of your 
own joint committee staff and the Treasury Department, and then we 
think you can make an intelligent decision. 

Senator Minurkr. As I understand it, the House requested that 
kind of a study, and I assume that some kind of a study of that kind 
is under way ¢ 

Mr. Wicker. Yes, sir. 

Senator Minuixtn. Thank you, sir. 

(The prepared statement of Mr. Wicker together with the exhibits 
follow :) 


REPLY TO ATTACKS ON THE TAX STATUS OF MUTUAL FIRE AND CASUALTY INSURANCE 
COMPANIES 


(Statement submitted on behalf of American Mutual Alliance) 
INTRODUCTION 
My name is John J. Wicker, Jr. I am a lawyer with offices in Richmond, Va. 
The experience I gained while serving on the finance committee in the Senate of 


Virginia enables me to appreciate the perplexing problems of any legislative com- 
mittee dealing with taxation. I am appearing here today on behalf of American 
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Mutual Alliance, which is an association of mutual fire-insurance companies 
and mutual casualty insurance companies with its headquarters in Chicago, Ill. 
Its members write a substantial part of the fire and casualty insurance risks 
insured by mutual insurance companies in the United States. While I speak as 
counsel only for these companies which write a substantial portion of the busi- 
ness, material presented applies to mutual fire and casualty insurance generally. 

Inasmuch as no official proposals are before your committee, to our knowledge, 
for any change in the law under which mutual fire and casualty insurance com- 
panies (which I will refer to hereafter as these mutuals) have been paying 
very substantial Federal income taxes each and every year since 1942, perhaps 
it may appear unusual or even unnecessary to discuss their Federal income-tax 
status. 

After considering arguments on both sides of the matter, in its recent hearings, 
the House Ways and Means Committee decided against making any change at 
this time. The House committee directed that the staff of your Joint Committee 
on Internal Revenue, together with the Treasury Department staff, make a 
special study of the Federal tax status of fire and casualty insurance of all types— 
mutual, stock, reciprocal, ete. The mutual fire and casualty insurance companies 
promptly offered their complete cooperation to the joint committee staff and to 
the Treasury staff in this study. On the other hand, NTEA and other antimutual 
propagandists have appeared before your committee and urged premature action, 
before this study can be completed. 


ATTACKS ON MUTUAL TAX STATUS ARE INSPIRED BY VICIOUS ANTIMUTUAL PROPAGANDA 
CAMPAIGN 


Unfortunately, some vicious attacks have been made upon the tax status of 
these mutuals. There have been many misrepresentations and distortions of 
fact, not only before your committee but also by circulars and publications, as 
part of a Nation-wide campaign designed to flood the Congress and the general 
public with antimutual proganda. 

Its obvious purposes are— 

(1) To undermine the confidence of the American people in mutual insur- 
ance, in an effort to cripple the mutuals, and to weaken, if not destroy, the 
wholesame competition now existing between the mutuals and the stock 
insurance companies. This campaign involves such devises as insinuating 
that those who become mutual insurance policyholders are helping to advance 
the cause of communism and socialism, ete. 

(2) To high-pressure Congress into ignoring the fundamental differences 
between these mutuals and the stock companies in the hope that these 
mutuals will be saddled with an unfair tax burden, and with the further 
hope that the present exemption of the very small mutual insurance com- 
panies will be wiped out. 

Unless these misrepresentations are publicly answered and refuted, the public 
may be left under the false impression that the Congress and the Treasury 
Department have granted, and are permitting to continue, some sort of unfair 
tax preference for these mutuals. Accordingly we are making this statement. 


MUTUALS PAID OVER $80,000,000 FEDERAL INCOME TAXES, 1942-50 


The fact that mutual fire and casualty insurance companies have been paying 
substantial Federal income taxes since the enactment of the present mutual tax 
provision in 1942 is attested by the following tabulation: 


1942 _ : $5, 125, 000 | 1948 : a _. $11, 237, 000 
1943... 3 ree - 5, 859, 000 | 1949 12, 816, 000 
1944 = ae 6, 393, 000 | 1950__. 13, 351, 000 
1945 5 Fe eh 7, 622, 000 | <=eetiadonametgaaite 
1946 Bs 8, 596, 000 | Total__-_ ; _ 80, 808, 000 
tar etewane pee. 9, 804, 000 | 


These figures represent the Federal income taxes incurred by mutual fire and 
casualty insurance companies as shown by Best’s Insurance Reports for 1942; 
Best’s Aggregates and Averages 1943-49 and for 1950 by Best’s Insurance Guide 
(1951 edition). 

As shown above, during the period of the present mutual tax formula (1942-50, 
both inclusive) the Federal income taxes incurred by these mutuals have aggre- 
gated more than $80,000,000; have been substantial each and every year; have 
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steadily increased each year; so that for the year 1950, alone, the tax incurred 
by these mutuals aggregated more than $13,000,000. 


THE MUTUAL INSURANCE PREMIUM DOLLAR ACTUALLY PRODUCES GREATER FEDERAL 
REVENUE 


But even this total of more than $80,000,000 constitutes only a portion of the 
income-tax revenue which the Federal Government derives as a result of the 
operations of mutual fire and casualty insurance companies. A much larger 
amount is paid in Federal income taxes by commercial policy holders as a result 
of dividend refunds made to them by these mutuals. 

During the 9-year period, 1942 to 1950 inclusive, on the basis of the most com- 
plete data available, these mutuals saved for their millions of policyholders 
and refunded in cash to those policyholders, the very substantial sum of $1,144,407,- 
000. It is conservatively estimated that about 80 percent of the fire and casualty 
insurance premiums come from commercial policyholders, rather than non- 
business sources. Accordingly, when these savings are returned to business 
policyholders, they become fully taxable to those business policyholders, as a 
reduction in their cost of doing business. 

When the Federal income taxes incurred by these mutual business policy- 
holders on these premiums returned as savings are added to the Federal income 
taxes paid by the mutual fire and casualty insurance companies themselves, it 

can be seen at a glance that the mutual-insurance dollar is producing greater 
revenue for the Federal Government than the stock-insurance dollar. Included 
as exhibits herewith, are two statistical charts which very clearly illustrate the 
fact that, under the existing tax formulas, the Federal Government has derived 
proportionately more in taxes from mutual fire and casualty insurance than 
from stock insurance. Best’s Insurance Guide (1951 edition) reveals the in- 
teresting fact that the majority of stock fire and casualty companies, accounting 
for a substantial volume of their total business, incurred no Federal income-tax 
whatever for one or more years during the last 5 years. 


MORE THAN 97 PERCENT OF MUTUAL INSURANCE BUSINESS PAYS SUBSTANTIAL INCOME 
TAXES EVERY YEAR-—-ONLY SMALL MUTUALS, DOING LESS THAN 3 PERCENT OF THE 
BUSINESS, ARE TAX-EXEMPT 


It frequently is charged that “80 percent of all mutuals are exempt from taxa- 
tion.” This is a half-truth of the sort more misleading than an absolute false 
hood. 

It is true that many small mutual companies (usually local farm mutuals) are 
tax-exempt and that they aggregate about 78 percent of the number of all mutual 
fire and casualty insurance companies. However, it also is true that the pre 
miums written by all of these small companies combined account for less than 
three percent of the total volume of mutual fire and casualty insurance pre 
miums written. Conversely, the mutual companies writing more than 97 percent 
of the total volume of mutual fire and casualty insurance business are not tax- 
exempt, but on the contrary have been subject to substantial Federal income 
taxes in each year since 1942. Thus, even though 78 percent of the number 
of mutual companies may be exempt, 97 percent of the mutual premium volume 
is taxed—and taxed substantially. 

The only mutuals exempt from income taxes are those whose gross receipts 
(from premiums, assessments, investment earnings, and other income, without 
any deductions for expenses or losses) do not exceed $75,000 per year. In fact, 
the average gross income of these small mutuals from all sources (in 1948) was 
less than $18,000 per year. Often total receipts of these small mutuals merely 
represent the total of the losses for which the policyholders have assessed them- 
selves, and they usually have little or no investment income. _ 

When the mutual tax formula was developed by the Congress in 1942, the 
Treasury Department, the staff of the Joint Committee on Internal Revenue, the 
Senate Finance Committee, and the House Ways and Means Committee were all 
of the opinion that these small mutuals should continue to be exempt from 
Federal income taxes. The tax-exempt status of these very small mutuals is 
analogous the tax-exempt status of millions of individual citizens whose gross 
income is so small that no income tax is imposed upon them. 
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FUNDAMENTAL DIFFERENCES BETWEEN STOCK AND MUTUAL INSURANCE 


Certain basic facts must be kept in mind before an evaluation can be made 
of the relative tax positions of the mutuals on the one hand, and of the stock 
companies on the other hand. 

There are several important fundamental differences between mutual and stock 
insurance companies. The mutual is a nonprofit organization, designed and 
operated on behalf of its policyholders to provide insurance protection at the 
lowest reasonable net cost. In contrast, the stock insurance company is de- 
signed primarily—and quite properly so—to produce profits for its third-party 
owners, the stockholders, while providing insurance protection for its policy- 
holders. 

Mutual insurance companies and stock companies are chartered and regulated 
under State insurance laws. Unlike the stock companies, mutual companies 
have no stockholder-owners. Anyone obtaining a policy of mutual insurance 
becomes thereby a member of a mutual insurance company, and is carried 
individually by name on the mutual company’s membership rolls. He cannot 
secure a policy of mutual insurance without becoming a member; he cannot 
become a member in any other way. 

Mutual policyholder-members generally are the only ones who have the legal 
right to control mutual companies through the election of directors. In stock 
companies, the policyholders have no voice or control in the management, or in 
the election of directors, since these powers are vested entirely in the third-party 
stockholder-owners. 

In both stocks and mutuals, the funds which are collected as insurance premiums 
and derived from investments, are used first for the payment of losses and 
expenses, and to set up such reserves as may be required by law or by good busi- 
ness judgment for the safe operation of the company. 

In mutual companies, funds not required for these purposes are returned to 
the policyholders. These refunds are paid in cash, unless the policyholder 
desires to apply them in payment for new insurance. 

In stock companies, on the other hand, funds not required for such purposes 
may be paid to the stockholders as dividends at any time the directors choose; 
or such funds may be retained in the company, thereby enhancing its net worth 
and usually enhancing the market value of its stock. 

In a mutual insurance company there are no “profits,’ and there never are 
any third-party owner interests. The assets of a mutual insurance company 
remain at all times the property of its policyholders. In ease of liquidation 
of a stock insurance company all surplus assets belong to the third-party stock- 
holders, and the policyholders have no right to any part of such surplus assets. 
On the other hand, in case of liquidation of a mutual company, all of its surplus 
assets belong to the policyholders. 


RECOGNIZING THESE FUNDAMENTAL DIFFERENCES, CONGRESS 
TAX PLANS 


HAS DEVISED DIFFERENT 


The Gongress always has recognized the important fundamental differences 
between stock and mutual insurance, and in consequence has devised different 
plans for taxing the two different types of insurance companies, just as it has 
devised different plans for taxing many other types of business corporations. 

Stock fire and casualty insurance companies pay Federal income taxes at 
regular corporation rates upon the gains they make for the account of their 
stockholders in all income transactions with third parties; these are the gains 
growing out of insurance transactions with their policyholders, and the gains 
growing out of investment transactions. 

Mutual fire and casualty insurance companies have no stockholders. They pay 
Federal income taxes at regular corporation rates upon the gains they make for 
the account of their policyholders in all income transactions with third parties; 
these are the gains growing out of investment transactions. No gains for the 
account of policyholders of a mutual insurance company can grow out of insur- 
ance transactions with policyholders ; the two groups are identical. 

In 1942, after the Treasury Department and the staff of the Joint Committee 
on Internal Revenue had given long and careful study to the subject of insurance 
taxation, the Congress—then, as now, facing emergency wartime revenue de- 
mands—adopted a tax plan for mutual fire and casualty insurance companies. 
Under this plan, found in section 207 of the Internal Revenue Code, each of these 
mutuals must pay each and every year— 
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Either a tax at regular corporation rates on its entire net investment 
income (net income from interest, dividends, rents, and net capital gains) ; 

Or a tax of 1 percent of the total of its gross income from interest, divi 
dends, rents, and of its gross premiums (less return premiums, premiums paid 
for reinsurance, and dividend refunds to policyholders) . 


MUTUALS HAVE A “TAX FLOOR” PRODUCING SUBSTANTIAL TAXES EVERY YEAR 


The mutuals must compute the tax by both methods, and must pay the larger 
of the two taxes. 

Consequently, these mutuals have a substantial income tax floor. Neither the 
stock insurance companies nor any other substantial group of taxpayers has 
any such income tax floor. Every increase in the corporate tax rates, as applied 
to ordinary business corporations, is applicable to the investment income of the 
mutuals. Thus, when corporate tax rates rise, the dollar amount of tax paid 
on their investment income increases. Ever since 1942, this mutual tax plan 
has produced a steady and substantial flow of tax revenue for the Federal Goy 
ernment without regard to whether mutual insurance operating experience was 
good or bad. 

On the other hand, the stock insurance company is taxed only on its net profits, 
after it has first deducted all losses and operating expenses and any dividends 
to policyholders. Thus when a stock insurance company’s profits are high, its 
Federal income taxes rise; when its profits are low, its Federal income taxes 
decline ; when it incurs a net loss for the year, a stock insurance Company incurs 
no Federal income tax. 

The effect of the present different tax formulas on stock and mutual fire 
and casualty insurance companies is shown by a study of Federal income taxes 
incurred in 1949 by 475 stock companies and 315 mutual companies, and the 
taxes incurred in 1950 by identically the same lists of companies. The figures 
are shown in Best’s Insurance Reports and Best’s Insurance Guide. 

The net premium volume of these 475 stock companies increased 9 percent 
in 1950, as compared to 1949, but their Federal income taxes incurred decreased 
25 percent. 

The net premium volume of these 315 mutual companies increased 824 percent 
and their taxes increased more than 13 percent. 


ANTIMUTUAL PROPAGANDA VARIES AS STOCK INSURANCE FROFITS VARY 


These wide variations in the year-to-year amounts of Federal income taxes 
paid by stock insurance companies have somewhat the result which would be 
expected. When stock insurance taxes increase, there are loud complaints 
about Federal income-tax discrimination; when stock insurance taxes are low, 
then the complaints quiet down. Hostile propaganda against the Federal 
income-tax position of the mutuals has gone into high gear in 1949 and 1950, 
following years in which many stock insurance companies made profits which 
while they were entirely legitimate—were greater than any in their previous 
histories. Years like 1946 and 1947—when mutual taxes were relatively higher 
than those of stock, fire, and casualty insurance companies—were years when the 
antimutual propagandists spoke only in whispers, 


ANTIMUTUAL STATEMENTS AND STATISTICS ARE UNFAIR, DISTORTED AND MISLEADING 


On July 19, Prof. O. Glenn Saxon, appeared before your committee on behalf 
of the NTEA. He presented as his own, almost word for word, the antimutual 
statement presented to the Ways and Means Committee last February by Mr. 
William E. Webb, Jr., a stock insurance agent. The Webb statement, in turn, 
had been taken largely from the statement filed with both of the congressional 
tax-writing committees in 1950 by the National Tax Equality Association—the 
notorious propaganda organization which raises hundreds of thousands of dol- 
lars each year for use in attempting to high-pressure Congress into following the 
partisan tax recommendations. 

It is not clear whether Professor Saxon was offering his own conclusions 
as a serious economics scholar, or was merely serving as an advocate for the 
NTEA’s standard arguments. 

A part of these presentations consisted of statistics which have been relied 
upon and quoted from by several other witnesses speaking on behalf of the NTEA 
Although these raw statistics were taken from the authoritative Best’s Fire and 
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Casualty Aggregates and Averages, their use in these witnesses’ attempted anal- 
ysis of Federal tax principles is very unfair and misleading in several important 
particulars. 

(1) They completely ignored the factor of refunds to policyholders (al- 
though for mutual companies these refunds aggregated $842,422,652 for 
1948-49). This device seriously distorted the significance of the statistics. 

(2) They included in the data concerning mutuals figures based on the 
health and accident premiums of certain substantial mutual companies, 
which may be taxed on a very different basis. This constituted a further 
distortion. 

(3) They ignored the very substantial income taxes incurred by com- 
mercial policyholders on approximately 80 percent of the mutual policy- 
holder refunds, the inclusion of which would have shown that the mutual 
premium dollar produces even more Federal tax revenue than the stock 
premium dollar. 


DIFFERENCES IN TAXES OR PERCENTAGES DO NOT NECESSARILY INDICATE TAX 
INEQUALITY OF UNFAIR DISCRIMINATION 


However, even on the basis of the NT'EA-Webb-Saxon statistics, unfair as they 
are to the mutuals, it should be apparent that differences in amount or percent- 
ages of taxes do not necessarily indicate any sort of tax inequality or unfair 
discrimination. 

For example, the NTEA-Webb-Saxon statistics reveal the following amazing 
tax differences between the stock fire companies and the stock casualty companies : 

(1) For the period 1943-49, inclusive: The stock fire companies incurred 
taxes averaging only 16.8 percent of their total profits, which was nearly 
one-fourth less than the 21.5 percent incurred by the stock casualty com- 
panies. Yet during this entire period stock fire companies and stock casualty 
companies were governed by identically the same tax law (sec. 204, Internal 
Revenue Code). 

(2) Furthermore, for the vear 1945 the taxes of the stock casualties com- 
panies, in relation to profits, were nearly twice as large as those of the stock 
fire companies, as shown by the following tabulation. 


Tax as 

Earned Total ome percent of 
premiums | profits total 
i profits 


tock fire companies decwan $1, 128, 133, 000 | $328, O89, 000 $16, 313, 5.0 
Stock casualty companies cudlaase 1, 127, 884, 000 | 222, 151, 000 21, 472, 9.7 


Consequently, when such substantial tax differences between different groups 
of stock companies, under the same section of the tax law, are not regarded as 
evidence of tax discrimination or tax inequality, no one can reasonably argue 
that tax differences between stock companies on the one hand and mutual com- 
panies on the other hand are any evidence of tax inequality or unfair diserimi- 
nation. 


IDENTICAL TAX PLANS ARE NOT REQUIRED BETWEEN ALL COMPETITORS 


Three competing merchants, in the same line of business and with similar loca- 
tions and business volumes, may pay income taxes which differ vastly in amounts, 
percentages of volume, and percentages of profit. One operates as a sole proprie- 
tor, one as a partnership, another as a corporation. Yet these differences in 
taxes of competitors are not regarded as tax inequalities, because of the funda- 
mental differences in the nature and operation of the three competitors. Simi- 
larly, even though stock and mutual insurance companies are competing in the 
same lines of business, they are fundamentally different in character, owner- 
ship, purpose, and so forth. Consequently, it is only natural and proper that they 
should have different tax plans which may develop varying differences in taxes 
from time to time. 
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NTEA ATTEMPTED ANALOGY BETWEEN LIFE INSURANCE TAXATION AND FIRE AND 
CASUALTY INSURANCE TAXATION IS NOT SOUND 


In his statement to this committee Professor Saxon undertook to argue tha: 
there is no legal or economic justification for taxing mutual fire and casualty in- 
surance corporations on a gross-receipts basis while taxing their capital-stoc| 
competitors on net income as all other corporations are taxed. He indicat: 
Federal income-tax provisions for mutual and stock fire and casualty insuran: 
companies should be identical because provisions for taxing mutual and stock 
life insurance companies are identical. 

The efforts of uninformed advocates to force sweeping changes in the laws 
governing one of the major economic institutions of this country—insurance 
upon the basis of illogical and unsound comparisons of just this sort is the pri: 
cipal reason why there is congressional sentiment for a thoroughgoing study of 
the whole subject of insurance taxation by experts who understand the many 
complexities involved. 

In the first place, mutual fire and casualty insurance companies are not taxed 
upon a gross-receipts basis; they are taxed at full corporation rates upon the 
only income they receive from outside sources—namely, investment incom: 
The gross-receipts tax is merely a “floor” below which the tax on investment 
income is not permitted to fall. This is essentially the basis upon which life 
insurance companies now pay Federal income taxes, except that only a smal! 
portion of their investment income is considered taxable income, whereas the 
entire net investment income of mutual fire and casualty insurance companits 
is considered taxable income. 

In the second place, the great bulk of life insurance, both stock and mutual 
is written on the participating plan, by both types of companies. Consequent|y 
it is understandable that life insurance companies are taxed identically. 

In the third place, it is assumed that there are important differences betwee: 
life insurance and fire and casualty insurance which may have significant leg:! 
and economic bearings upon the Federal income-tax plans suitable for th: 
different types of carriers. The fact that a life insurance policy may run fo 
scores of years without possibility of a change in rate, and that each policy 
must at some time mature, is a situation very different from that existing in 
fire and casualty insurance, and makes it possible to determine with great 
accuracy how much each policy will cost the life insurance company. Life 
insurance policies are sold upon a basis which requires a certain amount of 
investment earnings; in fire and casualty insurance rates are made without 
giving any consideration to investment earnings. 

It might be pointed out that, according to Professor Saxon’s own figures 
covering the 1943-49 period, the actual dollar amount of Federal income taxes 
incurred by both stock and mutual fire and casualty insurance companies was 
exactly 25.2 percent of the dollar amount of the net investment gain of eac! 
type of carrier. 

It might also be pointed out that Professor Saxon’s contention that the 
present tax situation will lead to domination of the fire and casualty insurance 
business by mutual companies—as he says the life insurance business now is 
dominated—cannot be demonstrated historically. The mutual life insurance 
companies were writing most of the life insurance in this country long before 
there was a Federal income tax law, and the mutual life insurance companies 
have maintained their position under a system of so-called tax equality with 
stock life insurance companies. 


ANTIMUTUAL PROPAGANDA, WHILE FALSELY PORTRAYING MUTUALS AS TAX SLACKERS, 
IGNORES FACT THAT MUTUALS IN SOME YEARS HAVE PAID HIGHER TAXES THAN 
STOCK COMPANIES 


Some recent antimutual propaganda circulars actually claim that the mutuals 
are tax slackers—tax 4-F’s—who did not pay their fair share of Federal income 
taxes during and since World War II. Such claims are viciously false, and the) 
display a cynical disregard for the intelligence of Congress and of the publi 
Even the NTEA-Webb-Saxon statistics show that in 1944, 1946, and 1947, mutua 
fire companies as a group paid relatively higher Federal income taxes than stock 
fire companies, and also that in 1946 and 1947, the mutual casualty insurance com 
panies as a group paid relatively higher taxes than the stock casualty 
companies. 

The NTEA-Webb-Saxon statement attempted to explain away these higher 
mutual payments in some years by stating: “The only year in the 7-year period 
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studied (1943-49) in which the fire-insurance business was close to normal was 
the year 1949.” Asa matter of fact, in 1949 the stock fire insurance companies’ 
profits were so great that in that year alone they incurred as much in Federal 
income taxes as they had during the six previous years combined. Here is what 
the Alfred M. Best Co., Inc., the standard insurance statistical authority, says 
in its annual review as of the end of 1950: 

“The year (1950) ranks among the best the fire companies have ever had and 
firmly establishes the last 3 years as the most profitable 3-year period in fire- 
insurance history.” 


MUTUALS SOMETIMES PAY MUCH HIGHER TAXES THAN STOCK COMPANIES 


The following arbitrarily selected comparisons are taken from Best’s Insur- 
ance Reports, covering the latest 5-year period 1946-50, inclusive: 





Net earned | Federal in- 
| premiums! | come taxes 2 
Massachusetts Bonding & Insurance Co. (Massachusetts) (stock casualty) __| $132, 900, 000 | —$228, 000 
Michigan Mutual Liability Co. (Michigan) (mutual casualty) | 81, 603, 000 +791, 000 
Sun Indemnity Co. (New York) (stock casualty) ---- : -----| 27,888, 000 | 5, 000 
Security Mutual Casualty Co. (Illinois) (mutual casu alty) -| 20,313, 000 162, 000 
New York Casualty Co. (New York) (stock casualty) ..| 37, 208,000 219, (00 
lowa National Mutual Insurance Co. (Iowa) (mutual casualty) . | 38, 200, 000 404, (00 
Louisville Fire & Marine Insurance Co. (Kentucky) (stock fire 861, 000 —73, C09 
Implement Dealers Mutual Fire Insurince Co. (North Dakota) (mutual fire i, 586, 000 +73, COO 
Hamilton Fire Insurance Co. (New York) (stock fire) | 972, 000 000 


Granite Mutual Insurance Co. (Vermont) (mutual fire) . , 114, 000 -9, 000 
Dubuque Fire & Marine Insurance Co. (lowa) (stock fire) », 845, 000 +1, 000 


Employers Mutual Fire Insurance Co. (Wisconsin) (mutu1! fire z , 548, 000 +103, 000 


” 


1 These ‘‘net-earne 1 premiums” are stated before deduction of policyholder refunds-dividends. 
t— indicates tax credit carry-over and no income tax incurred. 


Anyone caring to use the same tactics employed by antimutual propagandists 
eould cite the foregoing comparisons as proof that mutual companies pay rela- 
tively much higher Federal income taxes than stock companies do. They are 
not cited here for any such purpose but merely as glaring examples, exactly oppo- 
site, in appearance and effect#to the statistical comparisons cited by tax critics 
of the mutuals. 

This spurious statistical comparison device has been widely and indiscrimi- 
nately used by Massachusetts Bonding & Insurance Co. in its wholesale distri- 
bution of antimutual propaganda. While criticizing the mutual tax status, 
this particular stock company overlooked the weakness of its own tax record 
as shown by Best’s Insurance Guide (1951 ed.) This stock company, for the 
years 1946-50 had a premium volume aggregating nearly $133 million, and dis- 
tributed more than $314 million in dividends to stockholders; but it incurred 
no Federal income taxes whatever for the entire 5-year period as a whole. In 
fact this stock company actually ended the period with a tax credit carry-over 
of more than $200,000. 

Great differences in tax payments frequently develop between stock insurance 
companies of the same type, which approximately the same business volume, 
even though they are subject to the same identical tax law. 

For example, during the 5-year period (1944-48), inclusive, Firemen’s Insur- 
ance Co. of New Jersey, a stock fire company, with a premium volume of approx- 
imately $124,000,000 paid Federal income taxes aggregating $363,000. For the 
same period National Fire Insurance Co. of Connecticut, another stock fire com- 
pany, with a volume of more than $125,000,000, paid Federal income taxes aggre- 
gating a little more than $8,000. Even Professor Saxon in his testimony before 
this committee on July 19, deplored what he calls the intellectual dishonesty of 
“statistical manipulation by both capital stock and mutual analysts.” In the 
next breath, however, Professor Saxon proceeds to adopt the unfair and mislead- 
ing NTEA statistics as the basis of a ae e in statistical manipulation, 
thus providing a classic example of the practice he professed to deplore. 

As pointed out in the attached reprint of editorials from the Richmond, Va., 
News Leader, the facts are that, for any given period of time, some mutual com- 
panies will pay relatively higher Federal income taxes than some stock com- 
panies; and some stock companies will pay relatively higher taxes than some 
mutuals. This is entirely natural, entirely proper, and no indication whatsoever 
of any “tax inequality.” 
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MUTUAL TAXES ARE VERY SUBSTANTIAL AND CANNOT REASONABLY BE CALLED TOKEN 
TAXES 


A typical antimutual misrepresentation is that the mutuals pay only token 
taxes. Considering the nonprofit character and ownership of these mutuals, 
Federal income taxes incurred aggregating more than $80,000,000 (1942-50), 
including taxes of more than $13,000,000 in 1 year, cannot fairly or reasonably 
be considered as merely token taxes. . 


MUTUALS ENJOY NO TAX ADVANTAGE BY DEDUCTION OF POLICYHOLDER DIVIDENDS 
BECAUSE INCOME-TAX LAW GIVES STOCK COMPANIES IDENTICALLY SAME RIGHT OF 
DEDUCTION 


The NTEA argument that these mutuals enjoy a tax advantage over their stock- 
company competitors because the mutuals are permitted to deduct all dividend 
refunds to policyholders before computing Federal income taxes has been dem- 
onstrated to be utterly ridiculous. The Federal tax laws allow to both stock 
companies and mutual companies identically the same full deductions for divi- 
dend refunds to policyholders. Consequently, whatever has been said or written 
alleging tax discrimination, tax preference, or tax inequality, because of the 
dividend distribution of savings to mutual members, has no application whatso- 
ever to mutual fire and casualty insurance companies’ distribution of dividend 
refunds to their policyholders. 

Last February Professor Saxon, speaking on behalf of the NTEA before the 
Committee on Ways and Means asserted that “the mutuals, because of tax in- 
equality, can charge much lower rates by giving larger dividends.” Apparently, 
the professor Was then ignorant of the fact that stock companies have the same 
right as the mutuals to make policyholder refunds before computing Federal 
income taxes. The NTEA statistics, which the professor adopted, show in them- 
selves that the alleged tax differential averages only a little more than $1 
per $100 of premium volume. Clearly, this could not account for policyholder 
dividend refunds averaging $12 to $20 per $100 of premium. 

In the interim Professor Saxon seems to have discovered this fact, for in his 
July 19 testimony before your committee, he proposed that the credit for policy- 
holders’ dividends be removed completely for both stock and mutual companies. 

This shift in position by the NTEA, and its witness, reveals clearly that its 
program is not really “tax equality” but rather that it seeks the complete 
destruction of a method by which mutual, and certain stock insurance companies, 
have furnished insurance to the public at lower costs. 

The real objective of the NTEA in its insurance activities is to prevent the 
continuance of this method of doing business. , 

The lower cost of mutual insurance is based on a combination of lower loss 
costs and lower expenses resulting from superior safety engineering and more 
efficient operation. 


SLOWER GROWTH OF STOCK COMPANY ASSETS HAS BEEN CAUSED BY STOCK COMPANY 
DISTRIBUTION OF PROFITS TO THIRD-PARTY STOCKHOLDERS 


It also has been charged that, in recent years, the growth of the assets of the 
mutual fire and casualty companies has been disproportionately greater than 
that of the stock companies. Even so, no one questions the sufficiency of the 
stock companies’ assets. A little analysis shows the reason why the rate of 
growth of mutual assets has been somewhat greater. During the period 1943-49, 
the stock insurance companies paid cash dividends totaling $674,054,343 to their 
third-party stockholders. Had only a portion of these dividends been retained 
in the stock companies for the protection of their policyholders the gap would 
have been narrowed appreciabiy. 


DIFFERENT TAX PLANS FOR STOCKS AND MUTUALS HAVE HAD NO APPRECIABLE EFFECT 
ON THEIR RELATIVE COMPETITIVE POSITIONS 


Some antimutual critics have bitterly complained that the Federal tax status 
of the mutuals has had a crippling competitive effect upon their stock insurance 
competitors. In fact these critics have gone so far as to predict that a continua- 
tion of the two separate tax plans would inevitably result in serious progressive 
losses of business by the stock companies to the mutuals until the latter would 
completely dominate the field. Reference to the authentic records exposed the 
utter lack of foundation for these complaints. 
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In 1942 the combined stock fire and casualty volume of net premiums amounted 
to $1,778,825,000 ; while the combined mutual fire casualty volume of net premi- 
ums written amounted to $491,796,000. Thus, in 1942 the stock companies en- 
joyed 78.5 percent of the business. 

In 1950 the combined stock fire and casualty volume of net premiums written 
amounted to $4,616,133,000 ; while the combined mutual fire and casualty volume 
of net premiums written amounted to $1,251,707,000. Thus, in 1950 the stock 
insurance companies enjoyed 78.6 percent of the combined volume. 

This demonstrates that the alleged differences in the tax plans of the stocks 
and the mutuals have had no appreciable influence or effect upon their relative 
competitive situation. In view of the maintenance of stock company domination 
in the volume of fire and casualty insurance, what can be the real purpose of the 
antimutual critics of the present tax formula—the destruction of mutual fire 
and casualty insurance, and monopoly for stock companies? 


EXISTING TAX LAWS HAVE NOT ENABLED MUTUALS TO RETAIN UNREASONABLE RESERVES 


It is, of course, well recognized that all insurance companies must have, and 
must retain, reasonable reserves for the protection of the policyholders and the 
public to meet the uncertainties and contingencies of the future. Some anti- 
mutual propagandists have stated that the present tax laws have enabled these 
mutuals to retain larger reserves proportionately than those retained by the 
stock companies. Complete refutation of this charge is apparent from Best's 
Insurance Reports and even from the NTEA statistics. According to these 
NTEA statistics for the period 1943 to 1949, inclusive, the stock fire and casualty 
insurance companies’ total premium income amounted to $20,806,360,000. Dur- 
ing this period their surplus reserves increased $1,485,556,000. This increase 
amounted to 7.11 percent of premium volume. During the same period—and us- 
ing the same statistics—the mutual fire and casualty insurance companies had 
a total premium volume of $5,816,398,000 and their surplus reserves during that 
period increased $363,745,000. This mutual increase is only 6.25 percent of 
premium volume. 


“MUTUAL” HAS PRECISE MEANING IN INSURANCI 


Antimutual propagandists contend that the word “mutual” has no significance 
in connection with a large fire or casualty insurance company, and that it is 
“only incidental” that the “capital” of a mutual insurance company comes from 
its policyholder-members, while that of a stock insurance company is subscribed 
by its stockholders. The answer is, the fact that a stock insurance company 
belongs to its third-party stockholders, while a mutual insurance company be- 
longs solely to its policyholder-members, is a fundamental difference between 
the two types of insurance organizations; it has far-reaching legal and economic 
consequences and it is not “merely incidental.” 

It has been charged that there is no “mutuality of interest between the mutual 
policyholders because they vary greatly in their locations, business and prop- 
erty.” The answer is, there is a definite mutuality of interest among all of the 
policyholders in a mutual insurance company, regardless of the variety of their 
property, their individual locations or their yocations. They have the common 
interest of protecting themselves effectively from economic loss at the lowest cost 
compatible with sound protection, and an interest in being willing to exercise 
the degree of care and personal responsibility which mutual insurance com- 
panies require of their members. 

Members of fraternal, religious, political, or labor organizations, for example, 
also may be widely separated geographically, and may vary widely in other 
respects ; and yet no one could reasonably argue that they do not have mutuality 
of interest as to their basic objective. 

Some critics characterize the nonprofit nature of mutual insurance as the 
“nonprofit myth”, but they have never been able to demonstrate that any 
“profits” are derived from the insurance operations of a mutual insurance com- 
pany. These critics quarrel also with the fact that the very nature of insurance 
prohibits the precise determination of the actual cost to any insurance com- 
pany of carrying any individual risk; but these critics ignore the well-known 
fact that insurance—whether stock or mutual or otherwise—cannot onerate 
Other than through the averaging process. 
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TAXATION OF INSURANCE SURPLUS IS NOT IN THE INTEREST OF THE PUBIIC 


Some questions have been raised about the possible taxation of additions 
policyholders’ surplus. Mutual insurance companies and their policyholders } 
live that taxation of funds accumulated for the sole purpose of providing agains: 
present losses and for future protection is basically unsound. Such taxation 
would be most undesirable from the standpoint of the insuring public. 

Additions to policyholder surplus are made for the purpose of providing tle 
necessary protective reserves—which are required either by law or by sound 
business judgment, or both—for the protection of the policyholders who have 
paid in their premiums. Unquestionably, it is to the best interest of the gen 
eral public that insurance companies of all types should acquire and maintain 
adequate reserves to guard against the losses for which the insurance is }: 
vided. While the policyholders’ surplus of these mutuals has steadily increased 
through the years, this inerease has only been in keeping with the increase iy 
the total amount of risk assumed by mutual insurance companies. Any inc: 
pendent examination of the policyholders’ surplus of the mutuals makes it © 
vious that, while this surplus is reasonable, it is in no degree excessive in rej:- 
tion to potential insurance liability at risk. Apart from all of the listed consid 
erations, the policyholders’ surplus of the mutuals remains the property of the 
policyholders. 


TAXING MUTUALS AND STOCKS ON SAME PLAN WOULD NOT END THE CONTROVERSY 


Some ask: “Why not tax both mutual and stock fire and casualty insurance 
companies on the same plan, and end all this controversy?” 

The simple fact is that both mutual and stock fire and casualty insurance 
companies pay substantial Federal income taxes—they each pay taxes upon that 
portion of their net margins which the law considers to be “profits.” In the 
mutual company this is ‘net income from investments ;” in a stock company this is 
the combination of “net income from underwriting and investments.” In addition, 
a mutual company is subject to “tax floor” of 1 percent of its gross income, even 
if this must be paid out of funds that are not properly considered “profits.” 

As heretofore pointed out, fundamental differences in structure, ownership, 
purpose, and operational methods not only justify but actually require different 
tax plans between these mutuals and the stock companies so as to avoid injustic 
to one group or the other. 

We do not believe that the Congress will make revolutionary changes in the 
tax structure of these mutuals merely to appease the propaganda-inspired cou- 
plaints of critical competitors. 

The differences between mutual and stock insurance are so clear-cut as to be 
obvious, and they have been reviewed in this statement. Such differences as 
exist in the amounts of “profits” subject to Federal income tax are differences 
which develop with inescapable logic out of a simple fact: The margin betwee! 
the amount collected from policyholders and the amount required to furnish 
them with insurance protection is a fund which belongs to the policyholders in a 
mutual company, but it is a fund which belongs to the stockholders in a stock 
insurance company. 


CONCLUSION 


We are not here criticizing the tax status of the stock companies, nor do w' 
suggest any change therein. We have referred to the stock companies only be- 
cause it has been necessary to do so to accomplish the sole purpose of this state 
ment—namely, to answer and refute the unfair and misleading attacks which 
have been made on the tax status of the mutual fire and casualty insurance 
companies. 

It is true that mutual fire and casualty insurance companies are taxed on a 
basis different from stock insurance companies, but that fact does not prove 
that the different methods of taxing these different types of insurance companies 
result in tax inequality, tax discrimination, or any “loop-hole” in the Federal! 
income-tax laws. On the contrary, the different bases of taxation exist because 
of the very real and fundamental differences between stock insurance companies 
on the one hand and mutual insurance companies on the other hand. 

The fact that both types of companies pursue many similar business practices 
in the course of their operations in no way destroys or modifies their basi 
differences in character and purpose. For many years, mutual fire and casualty 
insurance companies have been paying substantial Federal income taxes year iu 
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and year out, regardless of whether the operating experience of these companies 
is favorable or unfavorable. The income taxes paid by these mutuals constitute 
a steady and substantial and constantly increasing source of Federal Govern- 
ment revenue. 

The Congress is being subjected to an increasing flood of communications, 
inspired by the deliberate distortions and malicious misrepresentations of NTEA 
and other antimutual groups. 

However, if the views of the more than 20,000,000 mutual policyholders were 
to be communicated to the Congress, they would be based upon truth and logic. 
Furthermore, they would far outnumber and outweigh all the antimutual com- 
munications from every source. 

Important tax changes, affecting a vital Nation-wide industry such as mutual 
insurance, should never be influenced by partisan propaganda. Consideration 
of any such changes should come only after careful, impartial and objective study 
of the important subject of taxation of mutual insurance. 


SuMMARY OF CROSS EXAMINATION OF JOHN J. WICKER, Jr., BY HouSE COMMITTEE 
ON WAYS AND MEANS, Marcu 15, 1951 


Upon conclusion of presentation of Mr. Wiicker’s statement, committee chair- 
man R. L. Doughton inquired why—if mutual insurance companies have no tax 
advantage over stock insurance companies under present law—both should not 
be placed in exactly the same category in order to stop arguments. Wicker 
pointed out that the two types of companies are entirely different in corporate 
structure, purpose, and organization, and that simply because they are competing 
with each other is no reason for their being placed in the same tax basket. He 
pointed out that all of the funds which come in to a mutual insurance com- 
pany come from the policyholders, and that even in a stock company the funds 
which the stockholders have contributed in order to get the business started are 
only a drop in the bucket as compared with the funds which policyholders con- 
tribute to these stock insurance companies. 

Chairman Doughton inquired whether the statement that the management 
of a mutual insurance company is in the hands of the policyholders is true in 
reality or just in theory. Wicker pointed out that perhaps a parallel situation 
exists in the degree of management exercised by the stockholders of a stock 
corporation, who also have the right to control the business. He gave it as his 
opinion that the degree of participation by policyholders in the mutual insur- 
ance company is larger than the degree of participation by stockholders in the 
average stock insurance company. 

Chairman Doughton inquired whether management of mutual insurance com- 
panies receive large salaries. Wicker disclaimed knowledge of the subject, 
but suggested that if the committee wished to write the five largest mutual and 
the five largest stock fire and casualty insurance companies as to the salaries 
paid their presidents, he would pledge that the mutual officials would reply. 

Chairman Doughton inquired whether the savings returned to policyholders 
constitute profits; Wicker stated that the amounts turned back to policyholders 
are in the mature of an overpayment by the policyholder when he pays his origi- 
nal premium, and that there is no profit to the policyholder. 

Representative D. A. Reed, member of the committee, inquired as to how voting 
rights are determined in a mutual insurance company, and how the amount of 
premiums to be collected is determined. He summarized his understanding of 
the situation by stating that good management requires that mutual insurance 
companies make their estimates of premiums required large enough to cover 
their probable losses so that it will not be necessary to come back to the policy- 
holders for additional payments, that people wish to protect themselves by paying 
a large enough premium so the company will be sound, and that they know they 
will have returned to them what is not required by the company. He asserted 
that he could see no profit in such a situation. 

Representative Reed also took occasion to criticize sharply the National Tax 
Equality Association, characterizing it as “one of the worst racketeering organi- 
zations that was ever permitted to exist in this country.” 

Wicker pointed out that some of the misstatements which have been circulated 
around the country have tried to make a left-handed attempt to connect mutual 
insurance with communism, despite the fact that mutual insurance is conducted 
today on identically the same principles as it was founded upon by men such as 
George Washington, Benjamin Franklin, and Thomas Jefferson. 
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Representative H. P. Eberharter, member of the committee, inquired about the 
claim that had been made by previous witnesses that if mutual fire and casualty 
insurance companies were taxed upon the same basis as stock fire and casualty 
insurance Companies it would mean additional Federal revenue of $60,000,000. 
Wicker explained that this statement was based upon distortion of statistics 
that ignored return of $842,422,652 in savings or dividends to policyholders. He 
stressed the fact that mutual policyholders who are engaged in business pay 
Federal income taxes upon dividends returned to them by their mutual insurance 
companies, in the sense that these are offset against deductions taken as business 
expense for insurance premiums paid, and that in 1949 Federal income-tax 
revenue on this account actually exceeded $40,000,000. He said it was estimated 
that SO percent of the savings refunded by mutual fire and casualty insurance 
companies are to commercial policyholders, that Federal income taxes are paid 
on this money, and that a 30-percent tax rate would be about the average in 
recent years. 

Representative R. W. Kean, member of the committee, inquired whether money 
paid in by policyholders is so used as to result in earnings for the mutual insur 
ance company. Wicker explained that money received from policyholders indeed 
is invested by a mutual company, but in response to a further question by 
Representative Kean said that such earnings have been taxed to mutual fire and 
casualty insurance companies at the regular corporation rates since 1942. 

Representative N. M. Mason, member of the committee, said: “If there is any 
one member of this committee interested in tax equality I think Iam he. I am 
interested in tax equality on these mutual fire insurance and mutual casualty 
insurance companies. I have gone into this matter with our staff and with 
Mr. Stam. I have been assured by our staff that since 1942 when the Congress 
by law placed a tax upon the mutual insurance companies, either the corporate 
tax upon the net income of your companies, or 1 percent of the gross income of 
your companies, whichever is the larger. Since that time the payment from the 
mutual insurance companies has fluctuated with that of the stock companies, 
but as a whole they have at least equaled what the stock companies have had 
to pay because even when you could not show any net profits or net income, you 
had to pay 1 percent on your gross income, which the stock companies do not 
have to pay. So from what our staff has told me and from the tax basis upon 
which you are now being taxed since 1942, I feel that your mutual insurance 
companies, both fire and casualty, have been paying their proportionate share 
of taxes as well as the stock insurance companies. lam honest enough to assert 
that here in public. I think you are in a different class entirely from mutual 
savings banks and the building and loan associations because of this tax which 
was placed upon you in 1942. I think up until that time there was a little reason 
for some questioning.” 

Representative B. P. Harrison, member of the committee, inquired whether 
the fact that mutual companies charge policyholders considerably less than stock 
companies do for insurance is due to a tax differential, or what does account for 
the ability of mutual companies to return dividends. Wicker said that the tax 
differential’s effect is negligible, but that savings could be returned because of 
the mutuals’ lower selling cost, their lower losses due to fire prevention and 
safety engineering activity, and the fact that there were no third-party stock 
holders to whom dividends have to be paid. 

Representative T. E. Martin, member of the committee, asked for further 
information upon the previous Wicker testimony that the mutual insurance 
premium dollar already produces more Federal income-tax revenue than the 
stock insurance premium dollar. 

Wicker explained that from 1943 through 1949 Federal income taxes paid 
by mutual fire and casualty insurance companies were $62,297,000. Assuming 
that 80 percent of mutual policyholders to whom savings are returned are com- 
merical policyholders, and that their Federal income tax rate averages about 
30 percent,. the income tax liability of mutual commercial policyholders on 
dividends returned during the 1948-49 period was about $202,000,000. Added 
to the Federal income taxes paid by the mutual fire and casualty insurance 
companies themselves that gives a total of $264,478,000, or 4.54 percent of 
the gross total mutual premium volume for the period. 

During the same period the stock fire and casualty insurance companies 
paid $494,195,000 in Federal income taxes, and returned as savings to their 
policyholders $136,941,000. Applying the same 30 percent average Federal in- 
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come tax rate, and assuming that 80 percent of the stock insurance policy- 
holders are commercial policyholders, there policyholders had tax liability of 
$32,685,840. Stock companies also paid during that period $674,054,000 to their 
stockholders, Assuming again an average tax rate of 30 percent, these stock- 
holders incurred tax liability of $192,216,000. So the total of Federal income 
tax liability of stock fire and casualty insurance companies, their policyholders 
on account of returned savings, and their stockholders on account of stockholder 
dividends was $729,277,000 for the 1943-49 period. This is only 3.5 percent of 
the gross total stock premium for that period. 

Chairman Doughton asked what becomes of savings returned to policyholders 
as far as taxation is concerned, either as to stock or mutual policyholders, 
if the policyholders do not pay taxes on these refunds. Wicker said that the 
commercial policyholder incurs Federal income tax liability on these refunds, 
assuming that he has deducted the original cost of his insurance as a business 
expense. The insurance company—stock or nrutual—does not pay Federal in- 
come tax on these savings returned to policyholders, any more than another 
type of businessman would pay Federal income tax on discounts he allows his 
customers. 

Chairman Doughton inquired as to the difference, as far as taxation is con- 
cerned, between the dividends paid to a stockholder in an insurance company, 
and the savings or dividends returned to a policyholder as a refund of the 
unused portion of his insurance premium. Wicker indicated that a dividend paid 
to a stockholder of an insurance company who had invested his money in the 
organization in the hope of earning a profit would be taxable like any other 
income the stockholder receives. The savings or dividend refunded to a 
policyholder likewise would be taxable to a commercial policyholder like any 
other income, in the sense that it offsets the deduction of the cost of his insur- 
ance which the commercial policyholder previously has made as a business 
expense, 


Federal Government actually derives more tax revenue proportionately from 
mutual fire and casualty insurance than from stock insurance 


[As shown by following comparison for the entire period (1942-50 inclusive) that present tax laws (sec. 
204 for stock insurance; sec. 207 for mutual insurance) have been in effect 


] be - 

Stock companies Mutual com 
panies 

Gross premium volume 4. 825. 000, 000 $7, 490. 000, 000 
Less dividend refunds to policyholders 179, 458, 000 l 107, 000 


Net total premium volume 54, 645, 5 0 }, 345, 593, 000 


Net underwriting income 


642. 040. 000 22 78, 000 
Net investment income 7 


2 74 900, 000 303, 171, 000 


Total profits (net underwriting and investment ins 9, 000 


Income tax incurred 
By companies 
By commercial policyholders on dividend refunds 
By stockholders 


rotal income tax incurred. 127, 460, 680 


Ratio of total tax 
To net total premium volume percent 
lo total profits (net underwriting and investment income 


percent 


After deduction of dividend refunds to policyholders 


Source: For 1942, Best’s Insurance R ‘ports and Best's Ager 
Best's Aggregates and Averages; for 1959, Best’s Insurance Guid 
Exhibit: American Mutual Alliance statement filed with Senate 
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Federal Government actually derives more tax revenue proportionately from 
mutual fire and casualty insurance than from stock insurance 


[As shown by following comparison for the entire period (1942-50 inclusive) that present tax laws (sec. 204 
for stock insurance; sec. 207 for mutual insurance) have been in effect] 


x | Mutual 
8 : 
tock companies | companies 
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| 
Net total premium volume sca Nate tied alle so ol a $34, 645, 542, 000 | $6, 345, 593, 000 
Total profits (net underwriting and investment income) -----.---.-- 3, 016, 940, 000 | 532, 149, 000 
Total income tax incurred ! Se a Pa 973, 852, 596 | 427, 460, 680 


1 By companies, by commercial] policyholders on dividend refunds, and by stockholders. 


Source: For 1942, Best’s Insurance Reports and Best’s Aggregates and Averages; for 1943-49 inclusive, 
Best’s Aggregates and Averages; for 1950, Best’s Insurance Guide (1951 edition), 


COMPARISON OF TAXES AS PERCENTAGE OF PREMIUM VOLUME: 


STOCK 


MUTUAL 


COMPARISON OF TAXES AS PERCENTAGE OF TOTAL “PROFITS”: 


STOCK 


MUTUAL 


[From the Richmond News-Leader, March 19, 1951] 
WHosE STATISTICS? 


One of the arguments raised in the House of Representatives by supporters of 
the Reconstruction Finance Corporation dealt with the RFC’s benefit to small 
business. It was submitted, for example, that in the last 6 months of 1950 
some 89.55 percent of the RFC’s loans were small-business lous in amounts of 
less than $100,000. There’s another way of looking at it. When one considers 
the abuse of discretion in the handling of large sums of the taxpayers’ money— 
which was the principal point at issue—it is of passing interest to note that 
dollarwise, only 28.37 percent of the RFC’s loans were in this small-business 
classification. More than two-thirds of the RFC’s loan volume in this period 
went to business that was pretty big, indeed. 

We are reminded in this connection of the phony assault made recently on the 
mutual insurance companies. Some of the stock company spokesmen hollered 
that approximately 80 percent of the mutuals are tax exempt. But what the) 
failed to disclose was that mutuals with 97 percent of the premium volume are 
not tax exempt at all. 

In these days, when figures are flying every which way, it is a good idea to 
look all gift statisties in the mouth. A lot of them are like Senator McCarthy’s 
charges—sound and fury, signifying nothing. 
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[From the Richmond News-Leader, March 23, 1951] 
MISLEADING, He Says or INSURANCE STaTISTICS 


EDITOR THE NEWS-LEADER: 


Speaking of “Whose Statistics?’ [March 19], the least I would think one could 
say is that yours are certainly misleading. 
Harry F. THOMPSON, 
Manager, Virginia-Carolina Department, 
Boston Insurance Co., Old Colony Insurance Co. 


Reader Thompson refers to our criticism of tactics used by stock insurance 
companies in warring upon the mutuals. Among the statistics put out by the 
stock companies was a statement that 80 percent of the mutual fire and casualty 
companies are tax exempt. The figure was the truth but not all the truth. The 
truth is that the small companies making up this 80 percent account for less 
than 3 percent of the total volume of mutual premiums; the companies with 97 
percent of the premium volume are not tax exempt. Mr. Thompson’s further 
ammunition is commented upon editorially today.—Eb1rTor. 


[From the Richmond News Leader, March 23, 1951] 


FIGHTING THINGS OUT WITH STATISTICS 


A Richmond insurance man, writing in today’s Forum, charges that certain 
figures we presented editorially on March 19 were certainly misleading. Our 
correspondent is a partisan for the stock insurance companies, who now are 
engaged in a knock-down-and-drag-out battle with the mutual-insurance com- 
panies. These combatants, represented on both sides by well-heeled lobbies, are 
pounding at each other before the House Ways and Means Committee. It is a 
whale of a fight, and important to every person who carries fire insurance on 
his home or liability insurance on his automobile, but our observations today 
are concerned not with the outcome, but with the weapons. This donnybrook 
is being fought with statistics, as so many Washington rhubarbs are fought 
these days, and the struggle emphasizes all over again the advisability of teach- 
ing some statistical analysis in the public schools. It has been said that sta- 
tistics, like quotations from Jefferson, can be used to prove anything; the 
stock insurance companies are giving this maxim a wonderful time. 

Our correspondent, for example, in an earnest effort to set us aright on the 
question at issue, sends along a hand-out from the W. J. Perry insurance office 
in Staunton. These widely publicized statistics, which appear in table I, are 
for the year 1949 alone; they are supposed to show how lightly the mutuals are 
taxed and how heavily the stocks are burdened. At first glance, the figures 
look powerfully impressive. But look at table II. It sums up premium and tax 
figures for the identical companies in 1946. From these statistics, it seems 
apparent that the stock companies had a free ride while the mutuals were 
paying heavily. 

The facts are, of course, that mutuals and stocks are fundamentally different 
in their structure and operations, and they wisely are taxed on a different basis. 
in a lean year, the mutuals pay relatively high taxes, while the stocks pay low 
ones; in fat years, the picture is reversed. The mutuals are not getting any 
free ride; the stocks apparently are putting up a fair share of the tax burden. 
There’s merit on both sides, but to read their statistics—and especially the stock 
companies’ statistics—you'd never on earth believe it. 


TABLE I 


1949 net pre- 1949 Federal 
miuins income tax 


M4 
\ 


laryland Casualty 

American Mutual 

Travelers Indemnity 

Lumbermen’s Mutual_.-- 
U.S.F.&G wast ‘i 

State Farm Mutual. -.-.--.-- 
Indemnity of N. A-. 

Hardware Mutual... ._...__- ed 
Hartford Accident & Indemnity - - -. 
Liberty Mutual -- 
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TABLE ITI 


1946 net pre- 1946 Federal 


C yarry j i 
om party miums | Income tax 


Maryland Casualty 7 a $38, 083, 000 Ni 
American Mutual axe . i : 36, 756, 000 | $525 
Travelers Indemnity 40, 421, 000 ( 
Lumbermen’s Mutual ere | 44, 218, 000 398 
U.S.FL.&G cenit | 56, 026, 000 N 
State Farm Mutual. . 61, 121, 000 697, (4X 
Indemnity of N. A . 27, 647, 000 121 
Hardware Mutual | 21, 473, 000 

Hartford Accident & Indemnity ; : 66, 892, 000 

Liberty Mutual 74, 527, 000 


Senator Byrp. Following Mr. Wicker’s testimony, I have a state- 
ment from the opposing side, which I will insert. 

(The statement referred to by the National Association of Insurance 
Agents follows :) 


STATEMENT OF THE NATIONAL ASSOCIATION OF INSURANCE AGENTS 


There is a distinct inequality in the method of taxing mutual and stock fire 
and casualty insurance companies. 

The facts are: 

1. Stock fire and casualty insurance companies are taxed at regular corporate 
and capital gain rates under section 204 of the Internal Revenue Code. 

2. Mutual fire and casualty companies are taxed under section 207 of the 
Internal Revenue Code, which provides a tax of 1 percent of their premiums or 
corporate rates on their investment income whichever is the larger. 

Both sections 204 (¢c) (11) and 207 provide for deductions on otherwise taxable 
income, in the form of “dividends or similar distributions paid or declared to 
policyholders in their capacity as such * * *, The term ‘paid or declared’ 
shall be construed according to the method of accounting regularly employed in 
keeping the books of the insurance company.” 

Thereby there was conferred upon mutual companies a tax privilege which 
has raised the issue of inequality in taxing insurance companies. The simple 
question here involved is as to whether all insurance companies, both stock and 
mutual, should be taxed on a corporate basis on the net income, as ordinarily 
understood in the insurance business, or whether a Federal preference shall be 
provided for mutual companies. 

We believe that any tax structure created by the Congress on corporations 
should have as its definite intention, the levying of a tax on the net income of a 
corporation before dividends are distributed. It would therefore appear that 
the exemption provided in section 204 (c) (11) and section 207 of the Internal 
Revenue Code should be eliminated or other provision made for equality of 
taxation as applied to all insurance corporations. 

Senator MimuiKrn. Mr. Chairman, I would like to request that this 
advertisement and letter of transmittal mentioned by Mr. Wicker be 
incorporated at the end of his remarks. 

Senator Byrp. It will be done. 

(The advertisement referred to follows :) 


NATIONAL TAx EQUALITY ASSOCIATION, : 
Chicago 4, Ill, July 20, 1951. 

DEAR MEMBER AND FRIEND: The Senate Finance Committee is now rewriting the 
1951 tax bill. Chairman George, of Georgia, and other members of this tax- 
writing committee have repeatedly stated they intend to include provisions that 
will tax the profits of co-ops, mutuals and other tax-exempt commercial busi- 
nesses. 

They should have as much public support as possible. One sure way to de- 
velop this backing in your own community is through the use of newspaper adver- 
tising. We are enclosing proofs of four new newspapers advertisements, which 
we would like to see published in your community. We suggest that you get in 
touch with your local newspaper man and two or three of your business friends. 
Together, you can quickly make the necessary financial arrangements to under- 
write the small cost of publishing these ads in your home city newspaper. 
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We will supply mats, free and postpaid, upon receipt of the enclosed order 
plank from you or your newspaper. The ads can be started at once, running one 
ad per week for 4 weeks. 

The name of this association may be used at the bottom as the sponsor, or 
the ads may be signed by your local State tax equality organization, or ‘Local 
Independent Taxpaying Businessmen” if you have no local or State group. 
Just send the order blank and we will take over from there and communicate 
direct with the newspaper you designate thereon. 

These ads should appear in every American city to arouse taxpayers to the 
necessity of demanding that tax-exempt businesses—now escaping a _ billion 
dollars in income tax every year—be fully taxed before your or anyone else’s 
taxes are again increased. Please call your newspaper and a number of your 
business associates now and enlist them in seeing that these ads are underwritten 
for publication in your city. 


Tax equality can be achieved in this 1951 tax bill if we act now. 


Very truly yours, 


et 


GARNER M. LesTeR, President. 


Congress is playing politics 


with YOUR INCOME! 


ConGRESS is about to boost YOUR income tax again. 
At the same time, purely for ulterior political reasons, still 
permits income tax exemption to more than 35,000 profit- 
making business corporations. Congress allows ONE OUT 
OF TEN corporations to pay little or no Federal income tax 
on their business profits. Congress lets them escape taxes 
of more than ONE BILLION DOLLARS A YEAR...while 
taxing YOU more! 


Congress adds that billion dollars onto the tax 
bill of you and every other income taxpayer. 
‘Their_political chicanery is_costing you money 
...Will soon cost you more unless you demand 
an end to this tax discrimination. 


These profit-making businesses coddled by. Congress... in. 
? return for political favora from their I ers romoters 
S, SAVI ° 


lea 

= ERATIV AND LOAN ASSOCI 
ATIONS, MUTUAL SAVINGS BANKS, CREDIT UNIONS, 
and other cooperative banks and corporations of this 
kind. Even some MUTUAL FIRE AND CASUALTY 
INSURANCE COMPANIES are given favored tax treat- 
ment that adds to YOUR tax bill. 


It is time you protested against Congress making 
a political football out of your pay check, your 
pocketbook, or your business income. Write 
your Congressman and your two United States 
Senators immediately. 


The House of Representatives has ALREADY PASSED 
the new 1951 tax bill raising your individual and business 
income taxes by billions, but doing absolutely nothing to tax 
the billions in profits of these tax-exempt corporations. This 
legislation is NOW before the Senate. 


Make your resentment of this tax discrimina- 
tion against you heard in the halls of Congress. 
Write your Congressman and Senators today. 
Demand that they tax the untaxed first, before in- 
creasing your or anyone else’s Income Tax again. 


. * * 
Write your Congressmen-</o Hovse Office Bidg. 
Write your Senaters-</e Senate Office Bidg. 
WASHINGTON, D. Cc. 


(IMPRINT) 


1 Suggested fictitious name. 
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Senator Byrp. Mr. Theodore K. Warner, Jr. 


STATEMENT OF THEODORE K. WARNER, JR., CHAIRMAN, FEDERAL, 
TAXATION COMMITTEE, PENNSYLVANIA STATE CHAMBER OF 
COMMERCE 


Mr. Warner. Mr. Chairman and gentlemen of the committee, my 
name is Theodore K. Warner, Jr. 

I am an attorney in Philadelphia, and chairman of the Federal] 
taxation committee of the Pennsylvania State Chamber of Commerce. 

It is my privilege today to present the views of that business organi- 
zation. 

In view of the time limitation, I shall ask leave to submit our state 
ment, and I shall summarize certain portions of it. 

We can appreciate some of the difficulties encountered by your 
committee in formulating tax legislation in this trying period. No 
one wants to pay higher taxes, but unless the $68 billion in expendi- 
tures forecast by Secretary Snyder for 1952 can be cut substantially— 
and we think they should be—there will apparently be a sizable deficit 
if taxes are not decreased. 

I understand that much higher Federal spending is being forecast 
for 1953. State and local government budgets are approximately $20 
billion. To balance our rising governmental budgets—they should 
be balanced in this inflationary period, if at all possible—will require 
taxes which are equivalent to one-third or more of our National in 
come. 

Our organization commends the constructive work of the members 
of this committee who are advocating the elimination of waste in 
both military and nonmilitary spending. 

We are also convinced that the first approach to the perplexing tax 
problem should be the removal of wasteful and inflationary spending 
by the Federal, State, and local governments. 

If taxes must be increased to balance the 1952 budget, we believe 
the new taxes should be directed toward a major source of inflation, 
consumer spending. The present stem of excises is no longer adequate 
to provide the revenues required from consumer taxes. Of total con- 
sumer spending of $179 billion in 1949, according to Secretary Snyder, 
only $4.6 billion, or 22.7 percent, were subject to Federal taxation. A 
huge area of consumer spending, in spite of its inflationary pressure, 
is not being taxed. 

The present excises are also discriminatory in their effects. Some 
lines of consumption, without any clear reason, are singled out for 
especis ally heavy taxation. Some competing lines are not taxed at 
all. Some industries must struggle along under a heavy tax load which 
they endeavor to shift to consumers while other industries are free 
from this handic: up. 

Our selective excises have had a long historical development and 
will doubtlessly need to be retained in some form, preferably along 
more rational lines. Canada, Britain, and other leading national 
governments have eventually found it necessary to supplement their 
traditional sources of revenue with a broad consumer tax. We believe 
that the time has come in this country, when personal and corporate 
income taxes have already been pushed to staggering heights, that 
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any new revenues required should be sought in the consumer area 
in order to prevent the overburdening of investment and production 
and to discourage inflationary consumer spending. 

Two general ‘types of consumer taxation are available, the one to 
be imposed at the manufacturing level and the other at the retail 
level. Either would be preferable to increases in the individual and 
corporate income taxes. Along with the majority of the State cham- 
bers of commerce affiliated with the Council of State Chambers of 
Commerce, we in Pennsylvania believe a consumer purchase tax, col- 
lected through retailers, would be superior to a tax collected through 
manufacturers. 

We fear that hidden taxes would invite governmental extravagance, 
ever-increasing budgets, and still higher taxes. A tax on retail pur- 
chases would bring ‘home to the citizens the gravity of our financial 
situation and enable them to contribute fairly to the cost of national 
defense. 

A tax at the retail level, charged separately to purchasers, would 
disturb price ceilings less than a tax on manufacturing or whole- 
saling. It would enter into business costs to a much lesser extent 
and would not pyramid from producer to producer and dealer to 
dealer. Because the tax would have a broader base, it could raise an 
equivalent amount of revenue at a lower rate. 

A tax on retail purchases could be excluded from cost-of-living 
wage contracts, unlike a tax on manufacturing, which would com- 
monly be concealed in retail prices. This would be an important 
factor in the fight against inflation. Unless selective and general 
excise and income taxes, imposed to finance defense expenditures, are 
excluded from escalator clauses in wage contracts to the extent their 
burdens on individuals are known, those receiving higher wages under 
such contracts will escape their fair share of national defense costs. 
Similarly, a tax on retail purchases could be eliminated from parity 
prices for farm products much more readily than a tax on manufac- 
turing. 

From an administrative standpoint, a tax on retail purchases could 
be administered within the existing framework of the Bureau of In- 
ternal Revenue organization. Ample precedent for filing returns 
and paying the tax exists in the present regulations relating to the 
selective retailer’s excises, to which many retailers are alre sadly sub- 
ject, and the social-security tax, which ‘affects almost all retailers. 
In many cases, the total taxable sales for the year would be the same 
amount as the total sales shown on the retailer’s income-tax return. 
It is believed that a Federal tax on retail purchases could be collected 
without undue inconvenience to the retailer or the Government. 

To minimize the taxation of the lower incomes, purchases of foods 
in the retail markets to be consumed off the premises should be ex- 
empt. It is assumed that rentals for living quarters and payments 
for the purchase of homes would not be taxed. A large part of the 
typical family budget would thus be exempt from taxation. 

The type of tax on purchases at retail which we propose should 
yield an annual revenue ef approximately $1 billion at 1 percent and 
proportionately more revenue at a higher rate. 

These are the several reasons why the Pennsylvania State Chamber 
of Commerce would prefer a general consumption tax at the retail 
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level. Other witnesses appearing before you have emphasized the 
advantages of a tax at the level of final manufacture. 

We noted that businessmen, in general, are in agreement of the 
desirability of some type of broad base consumer tax. Our group 
favors it at the retail level. 

Heavier consumer taxation is one of the harsh requirements in this 
critical period, if we are to go ahead and fight inflation as well as the 
Communists. 

But the inflation which inevitably would be engendered by deficit 
spending would be far more destruc tive of living standards and Amer- 
ican institutions than higher taxes. 

There are no exemptions from inflation. It hits the poorest along 
with the richest. 

If additional revenues must be raised, after consumer taxation has 
been increased to its rational limits, we would favor a higher tax on 
personal incomes. But the tax increase in the House bill seems to us 
to be harsh and inequitable. We would prefer a flat increase of not 
over 5 percentage points on each bracket of surtax net income. More 
desirable, since the higher brackets already pay very steep taxes, would 
be to add any additional tax imposed as a flat rate increase upon the 
income remaining after exemptions, deductions, and present income 
taxes, 

We oppose the increased taxation of capital gains and the length- 
ening of the holding period for capital assets as measures which would 
discourage risk taking and productive investment. Asa general prin- 
ciple, we believe that capital losses should be recognized to the extent 
that capital gains are taxed. 

After thoughtful consideration, we wish to register our opposition 
to the introduction of the proposed withholding taxes on dividends, 
interest, and royalties at this time. The enumeration of the divi- 
dends and interest received by the taxpayer on his return and the 
complete reporting by corporations of dividends distributed should 
first be given a fair trial. 

As an organization of businessmen, we are opposed to the proposed 
increase in the normal tax on corporations from 25 to 30 percent, 
resulting in most cases in an over-all tax rate, exclusive of excess- 
profits taxes, of 52 percent, retroactive to January 1, 1951. Even 
during World War IT the maximum tax upon corporations not sub- 
ject to the excess-profits tax was 40 percent. The proposed rate im- 
poses an unconscionable burden upon productive enterprise. 

We oppose the provision in the House bill reducing the excess-profits 
credit based on income from 85 percent of the taxpayer’s base per riod 
average earnings to 75 percent of such earnings. 

The effect of such a provision would be to subject 25 percent of a 
taxpayer’s admittedly normal earnings to an excess-profits tax, with 
ac seemed rate upon a portion of the income as high as 82 percent. 

We believe that such action is wholly unwarranted. In view of the 
continuing decline in the purchasing power of the dollar, it would be 
more realistic and equitable to increase the credit to 100 percent of 
average earnings. This would provide some measure of relief against 
the necessity of paying excess-profits taxes on mere inflated dollar 
profits which do not, in fact, reflect any increased economic benefit. 

The effect of these changes has been presented to you by Secretary 
Snyder (table 16) which indicates that a corporation, whose present 
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income is identical with that in the base period, will be taxed 54 to 
59.4 percent. This exceeds even the recommendation of a 55-percent 
rate proposed by the Treasury Department. 

Furthermore, the maximum tax upon every dollar of corporate 
income would be increased from 62 to 70 percent, leaving but 30 
percent for capital expenditures, debt payments, and dividends. 

We are opposed to the provision in the House bill which would 
allow only one surtax exemption and one minimum excess-profits 
credit to a related group of corporations, 

Many of our industries find it necessary to operate by means of 
two or more corporations under arrangements which were made years 
ago solely for business reasons and without regard to Federal income 
or excess-profits taxes. 

In such cases, each of the corporations is a valid, subsisting corpora- 
tion. The proposed provision, however, would in practical effect 
refuse to recognize the separate existence of these corporations and to 
this extent would repudiate the corporate entity theory of taxation, 
which has been sustained in numerous court decisions. 

The allowance of a single credit to related corporations would be 
similar to the single credit now granted to affiliated corporations 
filing a consolidated return. Incongruously, however, the law exacts 
a penalty from those corporations which choose to file a consolidated 
return. Ifa provision of this type is necessary to prevent tax evasion, 
it should be aimed only at those whom it is intended to affect. 

We, therefore, recommend that if such a provision is found to be 
necessary, it should be applic ‘able only to those corporate divisions 
which occur after January 1, 1951, and which are undertaken without 
a legitimate corporate business purpose other than tax reduction. 

Then there are technical amendments which are not appropriate to 
present at this time at any length. On the other hand, we never seem 
to have any opportunity to present these technical problems which are 
thorns in the flesh, so I will just enumerate them. 

Under the historical method, the taxpayer must make his election 
with his return. Under all other provisions he has the opportunity 
later to take the higher credit. This way, if his guess is right, he 
pays a fair amount of tax. If his guess is wrong, the Government has 
a windfall. 

The net capital addition under the historical method is not 12 per- 
cent, as it is under the others, and it should be. 

Your estimated base period net income on industry classification 
works out inequitably and there are many publications on that issue. 

Many corporations have attacked the $20,000,000 limitation on the 
growth formula. The inadmissible assets factor should be applied 
as it was in World War IT, rather than the present excess-profits-tax 
law. 

On the income tax, we notice that they have corrected one of the 
inequities on the sale of a residence. We hope that sometime they 
will get around to considering the problems of the corporations oper- 
ating in foreign countries with your foreign tax credit. 

Then there is the 2-percent penalty, and all the other things that 
you have heard comments upon at many other occasions. 

Thank you very much. 
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(The prepared statement of Theodore K. Warner, Jr., previously 
referred to, follows :) 


STATEMENT OF THEODORE K. WARNER, JR., ON BEHALF OF THE PENNSYLVANIA STAtT! 
CHAMBER OF COMMERCE 


Mr. Chairman and gentlemen of the Senate Finance Committee, my name is 
Theodore K. Warner, Jr. I am an attorney in Philadelphia and chairman of 
the Federal taxation committee of the Pennsylvania State Chamber of Commerce 
It is my privilege today to present the views of that business organization. 

I can appreciate some of the difficulties encountered by your committee in 
formulating tax legislation in this trying period. No one wants to pay highe: 
taxes, but unless the $68 billion in expenditures forecast by Secretary Snyde: 
for 1952 can be cut substantially—and we think they should be—there will appa: 
ently be a sizable deficit if taxes are not increased. I understand that muc! 
higher Federal spending is being forecast for 1953. State and local governmen( 
budgets are approximating $20 billion. To balance our rising governmienta 
budgets—and they should be balanced in this inflationary period, if at al! 
possible—will require taxes equivalent to one-third or more of our national! 
income. 

Our organization commends the constructive work of the members of this 
committee who are advocating the elimination of waste in both military and nou 
military spending. We are also convinced that the first approach to the per 
plexing tax problem should be the removal of wasteful and inflationary spending 
by the Federal, State, and local governments. 

If taxes must be increased to balance the 1952 budget, we believe the new 
taxes should be directed toward a major source of inflation, consumer spending 
The present system of excises is no longer adequate to provide the revenues re 
quired from consumer taxes. Of total consumer spending of $179 billion in 1949 
according to Secretary Snyder, only $40.6 billion, or 22.7 percent, were subject 
to Federal taxation. A huge area of consumer spending, in spite of its infla- 
tionary pressure, is not being taxed. 

The present excises are also discriminatory in their effects. Some lines of 
consumption, without any clear reason, are singled out for especially heavy) 
taxation. Some competing lines are not taxed at all. Some industries mus! 
struggle along under a heavy tax load which they endeavor to shift to consumers 
while other industries are free from this handicap. 

Our selective excises have had a long historical development and will doubt- 
lessly need to be retained in some form, preferably along more rational lines 
Canada, Britain, and other leading national governments have eventually found 
it necessary to supplement their traditional sources of revenue with a broad con 
sumer tax. We believe that the time has come in this country, when persona! 
and corporate income taxes have already been pushed to staggering heights, 
that any new revenues required should be sought in the consumer area in order 
to prevent the overburdening of investment and production and to discourag: 
inflationary consumer spending. 

Two general types of consumer taxation are available, the one to be imposed 
at the manufacturing level and the other at the retail level. Bither would be 
preferable to increases in the individual and corporate income taxes. Along 
with the majority of the State chambers of commerce affiliated with the Council of 
State Chambers of Commerce, we in Pennsylvania believe that a consumer pur 
chase tax, collected through retailers, would be superior to a tax collected 
through manufacturers. 

We fear that hidden taxes would invite governmental extravagance, ever 
increasing budgets and still higher taxes. A tax on retail purchases would 
bring home to the citizens the gravity of our financial situation and enable them 
to contribute fairly to the costs of national defense. 

A tax at the retail level, charged separately to purchasers, would disturb price 
ceilings less than a tax on manufacturing or wholesaling. It would enter into 
business costs to a much lesser extent and would not pyramid from producer 
to producer and dealer to dealer. Because the tax would have a broader base, 
it could raise an equivalent amount of revenue at a lower rate. 

A tax on retail purchases could be excluded from cost-of-living wage contracts, 
unlike a tax on manufacturing, which would commonly be concealed in retail! 
prices. This would be an important factor in the fight against inflation. Unless 
selective and general excise and income taxes, imposed to finance defense expendi 
tures, are excluded from escalator clauses in wage contracts to the extent thei! 
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burdens on individuals are known, those receiving higher wages under such con- 
tracts will escape their fair share of national defense costs. Similarly, a tax 
on retail purchases could be eliminated from parity prices for farm products 
much more readily than a tax on manufacturing. 

From an administrative standpoint, a tax on retail purchases could be admin- 
istered within the existing framework of the Bureau of Internal Revenue organ- 
ization. Ample precedent for filing returns and paying the tax exists in the 
present regulations relating to the selective retailer’s excises, to which many 
retailers are already subject, and the social-security tax, which affects almost 
all retailers. In many cases, the total taxable sales for the year would be the 
same amount as the total sales shown on the retailer’s income tax return. It is 
believed that a Federal tax on retail purchases could be collected without undue 
inconvenience to the taxpayer or the Government. 

The State taxes on retailing prove that purchases at retail can be taxed readily 
and productivity. Some argue that because many of the States tax retailing, a 
Federal tax of the same type should not also be imposed. But no clear division 
in this respect exists even today. Several of the States also tax manufacturing, 
and the Federal Government already has a number of taxes collected directly 
from consumers, including the admissions tax. As a matter of fact, a Federal 
tax on retailing does not duplicate State taxes of this type to a greater extent 
than a tax on manufacturing, since both types of taxes are ultimately shifted 
to the consumer and, hence, constitute taxes on consumer spending. 

To raise the maximum revenue while curbing inflationary consumer spending, 
the base of the tax on retail purchasing should include such services as those 
provided by barber and beauty shops, hotels, laundries, dry cleaners, repair shops, 
and certain other dispensers of service. Transportation and communication 
services are already being taxed. We do not have in mind the taxation of such 
services as those of architects, accountants, and attorneys, which are commonly 
employed in business, or those of the medical profession or of morticians. 

To minimize the taxation of the lower incomes, purchases of foods in the retail 


markets to be consumed off the premises should be exempt. It is assumed that 


rentals for living quarters and payments for the purchase of homes would not 
be taxed. A large part of the typical family budget would thus be exempt 


from taxation. 

The type of tax on purchases at retail which we propose should yield an annual 
revenue of approximately $1 billion at 1 percent and proportionally more revenue 
at a higher rate. 

These are the several reasons why the Pennsylvania State Chamber of Com- 
merce would prefer a general consumption tax at the retail level. Other wit- 
nesses appearing before you have emphasized the advantages of a tax at the 
level of final manufacture. We are encouraged to observe that businessmen are 
in general agreement On the present desirability of some type of broad-based 
consumer tax. 

Let us consider some of the effects of the alternatives to a general consumption 
tax. If Congress raises a billion dollars by extending the system of selective 
excises and advancing the rates of certain existing excises, the lower incomes 
will probably bear the brunt of this commodity-tax increase. If the corporate 
income and excess profits taxes are advanced, much of this increase will pre- 
sumably be shifted to consumers. Moreover, as the corporate and personal in- 
come taxes are raised, investment is penalized and economic incentives are 
dulled, to the disadvantage of production and employment. In whatever direc- 
tion we may move to raise very substantial new revenues, we shall probably find 
we cannot escape the unpleasant necessity of going directly or indirectly to the 
only remaining source of such revenue, the incomes and spending of the middle 
and lower income brackets. We would prefer to go directly to that source with 
a general tax on consumer purchasing. 

Heavier consumer taxation is one of the harsh requirements in this critical 
period, if we are to fight inflation as well as the Communists. But the inflation 
which inevitably would be engendered by deficit spending would be far more 
destructive of living standards and American institutions than higher taxes. 
There are no exemptions from inflation. It hits the poorest along with the 
richest. Food costs, rents, and the prices of everything purchased by the poor 
are advancing. We cannot escape the insidious inroads of inflation and its 
hidden, universal, and cruelly inequitable burdens unless we choose the lesser 
evil of heavier taxation of consumers. 

If additional revenues must be raised, after consumer taxation has been 
increased to its rational limits, we would favor a higher tax on personal incomes. 
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But the tax increase in the House bill seems to us to be harsh and inequitable. 
We would prefer a flat increase of not over 3 percentage points on each bracket of 
surtax net income. More desirable, since the higher brackets already pay very 
steep taxes, would be to add any additional tax imposed as a flat-rate increase 
upon the income remaining after exemptions, deductions, and present income 
taxes, 

We oppose the increased taxation of capital gains and the lengthening of the 
holding period for capital assets as measures which would discourage risk- 
taking and productive investment. As a general principle, we believe that capital 
losses should be recognized to the extent that capital gains are taxed. 

After thoughtful consideration, we wish to register our opposition to the intro- 
duction of the proposed withholding taxes on dividends, interest, and royalties at 
this time. The enumeration of the dividends and interest received by the tax- 
payer on his return and the complete reporting by corporations of dividends 
distributed should first be given a fair trial. 

As an organization of businessmen we are opposed to the proposed increase 
in the normal tax on corporations from 25 to 30 percent, resulting in most cases 
in an over-all tax rate, exclusive of excess-profits taxes, of 52 percent, retro- 
active to January 1, 1951. Even during World War II the maximum tax upon 
corporations not subject to the excess-profits tax was 40 percent. The proposed 
rate imposes an unconscionable burden upon productive enterprise. 

We oppose the provision in the House bill reducing the excess-profits credit 
based on income from 85 percent of the taxpayer's base period average earnings 
to 75 percent of such earnings. The effect of such a provision would be to 
subject 25 percent of a taxpayer’s admittedly normal earnings to an excess 
profits tax, with a combined rate upon a portion of the income as high as 82 
percent. We believe that such action is wholly unwarranted. In view of the 
continuing decline in the purchasing power of the dollar, it would be more 
realistic and equitable to increase the credit to 100 percent of average earnings. 
This would provide some measure of relief against the necessity of paying 
excess-profits taxes on mere inflated-dollar profits which do not in fact reflect 
any increased economic benefit. 

The effect of these changes has been presented to you by Secretary Snyder 
(table 16), which indicates that a corporation whose present income is identical 
with that in the base period will be taxed 54 to 59.4 percent. This exceeds 
even the recommendation of a 55 percent rate proposed by the Treasury Depart- 
ment. Furthermore, the maximum tax upon every dollar of corporate income 
would be increased from 62 percent to 70 percent, leaving but 30 percent for 
capital expenditures, debt payments, and dividends. 

We are opposed to the provision in the House bill which would allow only 
one surtax exemption and one minimum excess-profits credit to a related group 
of corporations. Many industries find it necessary to operate by means of two 
or more corporations under arrangements which were made years ago solely 
for business reasons and without regard to Federal income or excess-profits 
taxes. In such cases, each of the corporations is a valid, subsisting corporation. 
The proposed provision, however, would in practical effect refuse to recognize 
the separate existence of these corporations and to this extent would repudiate 
the corporate entity theory of taxation, which has been sustained in numerous 
court decisions. The allowance of a single credit to related corporations would 
be similar to the single credit now granted to affiliated corporations filing a 
consolidated return. Incongruously, however, the law exacts a penalty from 
those corporations which choose to file a consolidated return. If a provision of 
this type is necessary to prevent tax evasion, it should be aimed only at those 
whom it is intended to affect. We, therefore, recommend that if such a pro- 
vision is found to be necessary, it should be applicable only to those corporate 
divisions which oceur after January 1, 1951, and which are undertaken without 
a legitimate corporate business purpose other than tax reduction. 

We believe that the first step to be taken in the amendment of the Excess- 
Profits Tax Act should be the correction of inequities which appear to be the 
result of errors in draftsmanship. Since these provisions should be corrected 
for the first year under the act, it is essential that the amendments be made 
immediately. 

Taxpayers should not be required to elect at their peril to compute their 
excess-profits credit upon either the asset method or the historical invested 
capital method. No similar election is required as between the invested capital 
method and the income method, the code merely providing that the credit shall 
be computed upon whichever method produces the lesser tax. A similar rule 
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should be provided with respect to the computation.of credit under either the 
asset method or the historical capital method. 

Section 488 of the Internal Revenue Code should be amended so as to allow 
a rate of 12 percent of the amount of net new capital addition for the taxable 
year in cases where the excess-profits credit is computed under the historical 
invested capital method. Such a credit is allowed to taxpayers using both the 
average-earnings method and the asset method of computing excess-profits 
credit, and a similar allowance should be granted to those taxpayers who use 
the historical invested capital method. 

Sections 442 to 446 of the Internal Revenue Code should be broadened to pro- 
vide a more detailed breakdown of industry groupings in cases where a substi- 
tute base period net income is to be computed by reference to an industry clas- 
sification base period yearly rate of return. The present law provides that such 
base period rates of return shall be determined for approximately 60 major 
industry groupings. It is clear, however, that within any single industry group 
there may be a wide variety of subgroups for which there would be widely 
varying rates of return on total assets. AS a result severe hardships will re- 
sult to these taxpayers whose normally anticipated rates of return will be sub- 
stantially higher than the average for the major industry grouping applicable 
under the present statute. Similarly, a distinct advantage will be granted to 
those companies whose normal rate of return is materially less than the aver- 
age for the major industry grouping. This situation would be alleviated if the 
law provided for a more detailed breakdown of industry groupings for the pur- 
pose of applying the relief sections. 


Section 488 (e) (1) (A) of the code should be amended by repealing retro- 


actively to the first excess-profits tax year the requirement that for a corpora- 
tion to compute its excess-profits credit under the alternative “growth” method, 
its assets at the beginning of the base period may not exceed $20 million. Cor- 
porations of all sizes which were growing rapidly during the base period need 
a growth credit to equalize their position as compared with other corporations 
of equivalent size which achieved their growth prior to 1946. Clearly, a growth 
formula based upon any predetermined level of assets will not afford a fair 
measure of the need for relief. 

The inadmissible assets factor should be applied to reduce the taxpayer’s 
invested capital rather than its excess-profits credit. The purpose of the inad- 
missible assets factor is the elimination of that portion of the taxpayer's assets 
the income from which is not subject to the excess-profits tax. This elimination, 
therefore, should properly be accomplished by a reduction in the invested eapi- 
tal upon which the excess-profits credit is to be based, rather than upon a re- 
duction of the credit itself. We, therefore, recommend that the World War II 
law treatment of inadmissible assets be followed in the present excess-profits 
tax law. 

The present House bill removes the long-standing unfairness of applying the 
income tax to taxpayers who sell one residence and purchase another, There 
are other provisions of the income tax law which also should be corrected. 
Among them are those relating to the taxation of foreign investments and busi 
ness operations in foreign countries. The provisions relating to the foreign tax 
credit should be liberalized in order to encourage foreign trade and investment. 
Under the existing provisions of section 131 (f), the allowance of the foreign-tax 
credit is unduly limited to certain restricted situations. Thus, under section 
151 (f) (1), the credit is allowed only where the domestic corporation owns a 
majority of the stock of the foreign corporation. Under section 131 (f) (2). the 
credit is allowed only in those instances where the foreign parent owns 100 per- 
cent of the foreign subsidiary. It is recommended that the provisions of section 
131 (f) (1) be liberalized to permit the allowance of the credit in all cases where 
a domestic corporation which owns any stock of a foreign corporation receives 
dividends from the latter. The provisions of section 131 (f) (2), relating to a 
foreign subsidiary of a foreign corporation, should be amended so as to allow 
the credit in cases where the foreign parent owns less than 100 percent of the 
voting stock of the foreign subsidiary. 
ownership. 

The 2 percent penalty upon the filing of consolidated returns should be re- 
pealed. As a result of increased rates, this penalty would take an increased 
percentage of retained earnings. Consolidated returns have been provided for 
in the tax laws since 1921, as a means of determining the net income of a single 
enterprise, even though the business is carried on through two or more corpora- 
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tions. No special advantages are derived through the use of such returns. The) 
are recognized and favored by both the Treasury Department and taxpayers 
alike, as the only practical method of determining net income in such Cases, and 
as a method which is fair and easy to administer. The additional rate of 2 per 
cent imposed upon those filing consolidated returns, however, imposes a penalty 
upon their use which in many cases compels the filing of separate returns. Such 
a provision clearly discriminates against the business which must be carried on 
through subsidiaries. Considered either from a viewpoint of equity or adminis 
trative convenience, consolidated returns should be fostered by eliminating thx 
2 percent penalty imposed on their use. In addition, and in any event, the tax 
payer should be given by statute the right of an annual election to file eithe: 
consolidated or separate returns, in place of the present restrictive provisions 
contained in the regulations. 

Sections 165 and 23 (p) were originally designed to cover voluntary pension 
plans set up by employers. In the last 2 or 3 years many pension and welfare 
plans have been set up pursuant to negotiated contracts with labor unions. [) 
an effort to apply sections 165 and 23 (p) to these negotiated pension plans man) 
complications have arisen, particularly with respect to the limitations on deduc 
tions under 23 (p). Where employers set up trusts to cover their liabilities 
under agreements with labor unions, there would seem to be no question but 
that the contribution made to such a trust should be deductible. In order to 
provide for this new situation, it is suggested that a new provision should b 
inserted in section 23 (p) which would permit employer companies to deduct al 
amounts paid into a trust for the purpose of funding their liabilities under 
negotiated contracts with labor unions. 

We appreciate the opportunity which has been extended to us to appear before 
your committee. 

Senator Byrp. At the request of Senator McClellan, of Arkansas, 
here is an insertion to be made, coming from C. H. Scott, of Little 
Rock, Ark. 

(The document referred to follows :) 

Lirtte Rock, ArK., August 1, 1951. 


Re Titanium—Special tax treatment on same basis as granted other strategic and 
precious minerals that are so essential to furtherance of defense efforts. 


United States Senator WALTER F. GEORGE, 
Chairman, Senate Finance Committee, Washington, D. C. 

Drar SENATOR: Every group interested in any particular mineral, oil, or busi 
nesses of any kind from a purely selfish standpoint naturally try to get as much 
tax consideration as possible, quite often to the detriment of other groups. Thos: 
interested in the production of titanium are interested in seeing that this minera 
receives the same equal treatment pertaining to taxes as any other strategie min 
eral that is used in the furtherance of our defense efforts. 

I doubt if there is another mineral that is occupying as much spotlight fron 
and by the chemists, metallurgists, corporations, with research laboratories an 
the Government as is now found in titanium. This is particularly true in trying 
to find a process that will refine the ore into finished metal that is so badly needed 
for military uses by Army, Navy, and Air. The finished metal will play a great 
part in making our military equipment lighter, more efficient, stronger and effe: 
tive as well as many other uses in our over-all economy. 

We feel like your committee might want to make a distinction and give special 
treatment on any titanium which is refined into metal that will be used for and i) 
the development of our military power. We use approximately 750,000 tons of 
ilmenite that is produced in this country and some foreign countries and practi 
cally all of this is used in paint by Du Pont, National Lead, Kenecott Co., and 
other companies. I doubt if Congress would want to make any special treatment 
on any titanium that is used in this manner but, on the other hand, I think when 
titanium in any form is refined into metal by any process that will make it cheap 
enough for the Government to use in strengthening our military equipment it 
should have special treatment the same as lead, zinc, tungsten, bauxite, barite, 
ete. 

I want to take the liberty of asking the committee to study several recent 
articles by men and research laboratories who have devoted a great deal of time 
to improving and perfecting a process in making it possible for titanium to com 
pete with aluminum, stainless steel, and other metals. 
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Exhibit No. 1: New Wonder Metal: Titanium. Condensed from Popular 
Science Monthly, Harland Manchester, published by the Reader’s Digest, 
October 1950. 

Exhibit No. 2: Potential Uses of Titanium Metal—Military Uses, by O. C. 
Ralston and F. J. Cservenyak, Bureau of Mines, Washington, D. C., published 
by Industrial and Engineering Chemistry, February 1950. 

Exhibit No. 3: Release from Washington, D. C., July 2, 1951, appearing 
in Arkansas Gazette, July 3, 1951, pertaining to new process developed by 
Horizons, Inc., Cleveland, Ohio. 

Exhibit No. 4: Titantic Titanium, article appearing in Business Week, 
July 21, 1951. 

Exhibit No. 5: Excerpts from statement prepared by Felix A. Vogel, Jr., 
of the Bureau of Mines, dated September 1944, pertaining to titanium 
properties. 

Some remarks by Dr. R. G. Knickerbocker, Chief of Minerals Tech- 
nology Division Region VI, Bureau of Mines, Rolla, Mo. 

Remarks by M. E. J. Chapin, Metallurgy Division, Naval Research 
Laboratory, Washington, D. C. 

Exhibit No. 6: Statement by Helena M. Meyer, Bureau of Mines Minerals 
Yearbook 1949, Titanium. 

It is the consensus of opinion by and among the chemists and metallurgists 
that different forms of titanium will ultimately be used in metal which will 
be produced in abundance by and through an easier process, which will be 
developed by some research laboratory or pilot plant. 

We fell that this special tax treatment should apply to ilmenite, rutile, or any 
other form of titanium that will actually go into metal used in the development 
of our military equipment. 

‘There are only three or four substantial known deposits of rutile in the United 
States. It is the consensus of opinion of men who have studied these deposits 
that the largest one in this country is at Magnet Cove, Ark. There could be 
3 to 6 million tons of titanium (rutile). 

I think this special tax treatment we are requesting would strengthen our 
hands in the development of these deposits, especially if and when a new process 
is finally perfected to the extent that the raw titanium can be refined into abund- 
ance of finished metal. 

Any courtesy that your committee can extend in meeting our request will be 
greatly appreciated. 

Sincerely yours, 

C. H. Scorr. 


[From the Reader's Digest, October 1950] 
NEW Wonper METAL: TIraANIUM 
(By Harland Manchester—Condensed from Popular Science Monthly ) 


A few years ago Dr. Charles H. Moore, Jr., a young industrial-research scien- 
tist of Perth Amboy, N. J., made in a small furnace of his own design a pear- 
shaped crystal of titanium oxide the size of his thumb. He was working with 
titanium to try to make white paint a little whiter, and eventually he succeeded. 
But as he looked at the crystal he got another idea. He took it to a lapidary, 
who cut and polished it. The result was an amazingly beautiful gem, not quite 
as hard as a diamond but far more brilliant. 

Thus the first really new gem in history was born. Unlike synthetic rubies 
and emeralds, “titania” or “rutile” is not an imitation of anything. It is a gem 
in its own right. National Lead Co., Dr. Moore’s employer, operates six furnaces 
to make the erystals and sells them to gem cutters all over the country. Thou- 
sunds of Women are proudly displaying them. Most titania stones are white, 
hut they are also made in rich blue, orange-brown, red, green, and yellow. They 
sell for about one-thirtieth the price of diamonds. 

This new gem is only one facet of the great titanium development which many 
scientists, manufacturers, and military men are excited about. They predict 
that titanium, light, strong, and rust-resistant, will become a major metal, rival- 
ing in importance aluminum, magnesium, and stainless steel. 

Ketter and faster planes, more powerful jet engines and gas turbines, lighter 
and more durable automobile engines, ships that need no paint, long-wearing 
and nonrusting edged tools, cool handles for kitchen pots and pans, better optical 
leises—these are a few of the things that titanium in its various forms may 
bring about. 
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The new metal is a natural for airborne vehicles and weapons, since its use 
instead of steel cuts weight 40 percent with no sacrifice in strength. Army 
Ordnance, testing the new metal for tanks, finds that it resists penetration 
better than steel of the same thickness. 

From the Navy point of view, this silvery metal is highly desirable because 
it is virtually rustproof. Samples of titanium immersed in the sea for 60 days 
showed no trace of corrosion—a record equal to that of platinum, the non 
corroding champion. The prospect of decks which need no paint and of cabins 
and other seagoing gear which never rust is tremendously cheering to naval men 
The metal is also unaffected by many highly corrosive acids and alkalis, and its 
resistance to vinegar, citrus juices, and other corrosive foods makes it eligible 
for kitchen containers. 

Titanium has the great merit of being plentiful. It is the ninth most common 
element in the earth’s crust, far more plentiful than nickel, copper, or lead 
Also it is the fourth most abundant structural metal, exceeded only by aluminum, 
iron, and magnesium. This does not mean that our factories can start using 
the metal tomorrow. Production is yet in the pilot-plant stage. But in scores 
of Government, university, and industrial laboratories, a concentrated drive is 
under way to harness this versatile and long-neglected element. In the last 
4 years Government and industry have spent more than $15,000,000 on titanium 
research, and belief is common among experts that it will become a major struc 
tural material within 5 or 10 years. 

Titanium is by no means new. The ore was first discovered about 160 years 
ago by William Gregor, an English clergyman and amateur chemist. Martin 
Heinrich Klaproth, famous as the discoverer of uranium and other elements, 
rediscovered titanium in an ore called ilmenite, announced it as a new element, 
and gave it its name. 

The first big-scale use of titanium developed indirectly from the fact that a 
French chemist named Auguste J. Rossi was something of a gourmet. He was 
employed in the laboratory of the Titanium Pigment Corp., Niagara Falls, N. Y., 
which produced titanium oxide to improve the whiteness of false teeth, billiard 
balls, and other articles. He always brought his lunch to the laboratory, and 
there mixed his own salad dressing. Spilling some olive oil on his workbench 
one day in 1908, he noticed how it mixed with the titanium. Thereupon he began 
research into the possible use of the oxide as a paint pigment, The result many 
years later was the whitest white paint ever known. The tiny crystals are 
highly efficient refiectors of light, hence titanium paint has great opacity or 
“hiding power.” This means that a little of it will cover a lot of surface. A 
dash of titanium oxide is used by the Johns-Manville Corp. in the manufacture 
of a long-lasting white asbestos-cement siding for houses. 

Titanium oxide has largely supplanted white lead in paint. It is also used 
in whitewall tires, white rubber bathing caps, kitchen-equipment enamels, face 
powders and creams, and many other products. Some 225,000 tons of titanium 
oxide are now used every year to make white things whiter. 

Dr. Wilhelm Kroll, of Luxemburg, 18 years ago invented a promising process 
for extracting the pure metal from the ore. When he fled to the United States 
in 1940 to escape the Nazis the Bureau of Mines signed him up. A pilot plant 
was set up at Boulder City, Nev., and by 1946 the Bureau was making the new 
metal—spongy gray stuff which looked like oversize furnace clinkers. The 
Bureau set up another pilot plant at College Park, Md., to fabricate the meta! 
into bars and sheets and to work on alloys. At this time world production of 
the metal ran about 10 pounds a year. Today United States production is in 
the neighborhood of 40 tons annually, enough for large-scale experiments. Having 
nursed the new metal to the toddling stage, the Bureau is now turning it over 
to industry. 

Discovery of superior new titanium alloys will hasten its adoption. The pure 
metal is strong and stable up to 800° F. Tests indicate that the right alloys will 
push this ceiling far higher. When the alloys become available aviation experts 
foresee a possible 20 percent reduction in the weight of airplanes, which would 
more than double the plane’s pay load of passengers, freight, fuel, or bombs. 

When titanium was used only for pigments we got most of it from the black- 
sand beaches at the southern tip of India. Now geologists report such widespread 
distribution of the ore throughout North America that we can be completely inde- 
pendent of imports. From a huge, terraced, open-strip mine at Tahawus, N. Y., 
titanium-bearing ilmenite is being scooped up by National Lead Co. The Kenne- 
cott Copper and New Jersey Zine Cos. are jointly spending $25,000,000 to open 
up a tremendous ilmenite deposit in the Allard Lake region of Quebec. Du Pont 
and other firms are getting titanium from the sands of Florida beaches. 
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As for titania, the gem with more fire than a diamond, its fascinating possi- 
bilities are not limited to jewelry. Because of its superior light-gathering ability, 
it has important optical uses. As bigger crystals of optical purity are made, 
titania lenses might make possible powerful small telescopes, smaller periscope 
tubes, Smaller tubes for internal physical examinations. A research job in this 
field has been launched by Bausch & Lomb. Titanium also has interesting elec- 
trical properties. Tiny wafers of barium titanate are used in place of crystals 
in hearing aids, radios, radar, and television sets, and record players. 

Whatever other uses may be found for the new metal, you may be sure there 
is titanium in your future. 


[Reprinted from Industrial and Engineering Chemistry, vol. 42, p. 214, February 1950] 


POTENTIAL Uses oF TITANIUM METAL 


(By O. C. Ralston and F. J. Cservenyak, Bureau of Mines, Washington, D. C.) 


Potential uses of titanium are based on the favorably combined prop- 
erties of high strength, light weight, and resistance to corrosion. Uses 
of titanium as disclosed by the literature and reported by those who are 
actually testing its suitability for numerous purposes are cited. The 
field of usefulness by the Army, Navy, and Air Force is given. Al- 
though this relatively new metal with unique and highly desirable prop- 
erties has a promising future, its production today is too costly to war- 
rant the conclusion that it will have almost universal applications and 
compete with steel, aluminum, and copper where these cheaper metals 
ean function satisfactorily. 


Titanium, a metal inadvertently but correctly named after the Titans, may 
naturally be expected to have many uses. As a pure metal it is unusually 
strong, and because it has a specific gravity only a little over half that of steel 
it has the advantage of exceptionally high strength-weight ratio—the real basis 
of comparison. Another great advantage is its corrosion resistance, which places 
titanium in the same class as the stainless steels. It is obvious, therefore, that 
the biggest immediate field of usefulness is in aviation, where high strength, 
light weight, and resistance to corrosion are all important. The same applies to 
marine conditions, but the necessity for getting nothing but top quality is not 
so pressing. 

This paper gathers some details on the uses of titanium as disclosed by the 
literature and reported by those who are actually testing its suitability for 
numerous purposes. Many of the potential uses have minor importance as far 
as amounts of metal are concerned, but everything taken together indicates a 
promising future for enterprisers. 

The Bureau of Mines pioneered and developed the first commercially adaptable 
process for the production of high-purity titanium metal. It has been the 
Bureau’s policy to distribute new products to qualified technical and scientific 
organizations to expedite industrial interest and exploitation. This practice has 
accelerated commercial development in the case of electrolytic manganese and 
is doing the same for titanium. 

The potential uses of titanium are based mainly on the favorably combined 
outstanding properties of high strength, light weight, and excellent resistance 
to corrosion, Its development should have an important bearing on the future 
welfare of the Nation not only as a substitute for presently used strategic 
materials in short domestic suply, but also for construction materials having 
a combination of properties not possessed by other available metals and alloys. 

It is estimated (4) that titanium is the fourth most plentiful metallic element 
in the earth’s crust suited for structural uses. Commercial ores of titanium are 
widely distributed in the United States and the cost of developing them has been 
charged in part to the titanium-oxide industry, which, up to the present, has 
been the main use for titanium. The titanium industry has been featured year 
after year by the record-breaking consumption of titanium dioxide in pigments 
for paints, the only large quantitative use (17). Production of the oxide, there- 
fore, has provided excellent sources of ore for the development of the metal. 


INDUSTRIAL USES 
The availability of high-purity titanium will advance its use far beyond prior 


applications where alloys or impure titanium metal have been previously utilized. 
These prior uses are well known and include ferrotitanium as a scavenger or 
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purifier for steel, as a primary precipitation hardening element, and as a ferrit: 
former (22). In the form of ferro alloys, titanium is used as an alloying elemen| 
in austenitic stainless steels (23) to stabilize carbon and prevent intergranula 
corrosion. It is also employed in heat-resisting alloys, weld-rod coatings, and i) 
permanent magnets (11). 

Titanium belongs to that class of elements that causes unmixing when added 
in small amounts to melts of iron and ferrous sulfide, converting the ferrous 
sulfide into titanium disulfide (25) similar to the action of manganese. 

The metal is principally used in steel because of its property of forming 
stable carbides and nitrides; it acts also as a deoxidizer. Steel with a titaniu: 
content of only 0.02 percent reduces the equilibrium oxygen content in a melt just 
as much as 0.2 percent silicon (29). 

Titanium is claimed to be suitable for use in chromium-free, heat-resisting 
steels (26). It was also found most effective in a group of alloying elements 
used to reduce grain size in high-chromium, heat-resistant steel (24). 

It was found possible to get high creep-strength values for certain steels con 
taining titanium (9). In low-carbon steels tested for high-temperature use, 
it is believed that titanium will prevent hot shortness due to sulfur and that 
therefore, manganese above the usual residual content of about 0.15 percent is 
unnecessary (9). The addition of titanium stabilizes enameling iron (27) and 
steel (6) by converting the carbon to a more stable form. Most defects in the 
vitreous enameling iron result from reaction of an iron-carbon aggregate with 
the molten glass. Addition of titanium in enameling steel stabilizes the carbon 
and stops its reaction with the oxides in the enamel coating that forms gas and 
blisters. 

Porosity is eliminated in monel castings by use of titanium to combine with 
the hydrogen and nitrogen. In aluminum alloys, titanium acts as a grain 
refiner and strengthener. 

Small quantities of titanium added to copper or nickel give strong age 
hardening alloys which may be utilized as a substitute for tin (76). At 900° C 
titanium spreads in a thin layer over copper surfaces, which suggests the 
titanizing of ferrous plates that have first been given a copper coating. 

Titanium forms extremely hard nitrides and carbides, the latter being useful 
for special cutting tools. 

A high-temperature, T0-percent-nickel alloy, Inconel X, uses titanium now 
introduced as ferrotitanium. The availability of unalloyed pure titanium low in 
nitrogen and oxygen might mean that 7 to 10 percent titanium could go into 
the production of this alloy (14). Inconel X possesses outstanding spring 
characteristics at elevated temperatures and may have application in the gas 
turbine and jet engine fields. 

Tests indicate that addition of titanium decreased grain size and increased 
flexural strength of cobalt silumin and manganese silumin (/2). 

The gettering or gas-absorbing property of titanium is well known. Cases 
such as oxygen, nitrogen, carbon dioxide, etc., are absorbed by titanium in the 
production of high-vacuum tubes. Chips of titanium can be used to remove 
oxygen and nitrogen from helium and argon. 

During World War II there was considerable interest in Germany on certain 
potential uses of high-purity titanium (2/7). In the vacuum tube industry, tests 
were conducted with pure titanium in sheet form for use as functional elements 
and as getters. Addition of the metal to certain steels seemed to enhance their 
high-temperature resistance properties and to lower their creep rates. Some 
of the German work included cladding steel with high-titanium alloys of copper, 
nickel, and cobalt to provide fairly good heat-resistant surfaces. It was alse 
indicated that light armor plate might be prepared by incorporating titanium 
into a steel surface, followed by carburizing and heat treatment. Preliminar) 
experiments indicated that laminated plate formed from sheets of titanium 
showed promise for this purpose. Consideration was also given to the application 
of titanium in jet-propuision aircraft. It was thonght that the metal might have 
useful applications in the production of mirrors because of its excellent resistance 
to corrosion and condensation, <A very thin layer of the ductile metal was 
evaporated onto a glass surface to make such mirrors. 

A low-carbon German steel with 0.5 percent titanium was used (17) as sheet 
material in jet planes for high-temperature service and for turbine wheels 
It was reported (3) that when small amounts of titanium were added to Thoms 
steel, the product could be used to make machine gun barrels. 

The German war metallury (15) brought out a type of alloy that was pro 
tectively chromized by gaseous chromous chloride or chromic chloride. Various 
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basis metals were chromized most effectively and an important type was a steel- 
containing titanium. 

The influence of titanium as grain refiner is evident in all of these processes, 
In one instance, the titanium proportion is definitely specified to be less than 
enough to combine with the carbon content of the steel. High-temperature creep 
strength was attained by hot-working the metal above 1100° C. A heat treat- 
ment for titanium-bearing chromized steel was also described heating at 500° 
to 900° C. and then quenching in air, water, or oil. Products manufactured from 
such steel were heat- and scale-resistant and good for exhaust parts of internal 
combustion engines. 

Pearlitic nickel-vanadium steel with less than 0.2 percent carbon, up to 1.5 
percent vanadium and 3 percent nickel (in which the vanadium could be replaced 
by titanium) was corrosion-resistant and had high impact strength at lower 
temperatures. It was designed for vessels and tubing for refrigerator coolers. 
It is claimed that a basis metal of austenitic manganese steel with 12 to 22 per- 
cent manganese and under 0.2 percent carbon should contain a grain refiner like 
titanium, zirconium, vanadium, or molybdenum to impart resistance to corrosion 
at high and low temperatures when chromized, high hot strength, toughness, 
and high fatigue strength. 

The phenomenon of marking glass with pure titanium is well known. The 
glass should be clean and free of grease or oil, and if it is wet with a mild alkali 
it is possible to draw consistent lines without pressure. The mark is essentially 
a streak of smeared titanium, but the surface is also scratched, as can be noted 
by dissolving the metal with dilute hydrofluoric acid. Many minute scratches 
are formed transverse to the direction of marking. Rubbing titanium metal 
against other hard surfaces often produces smears which are difficult to remove. 
Such smears have been investigated (28) on diamond, corundum, hematite, 
magnetite, rutile, chrysoberyl, spinel, quartz, topaz, diopside, beryl, albite, 
axinite, epidote, garnet, and tourmaline. Titanium smears can be used to make 
high electrical resistances by marking glass with a metal point or pencil. 

The smearing of titanium parallels the seizure of aluminum in the early days 
of experimenting on aluminum engine blocks and pistons. That difficulty was 
cured by alloying and heat treatment. Therefore, any trouble that might be 
encountered with pure titanium under similar conditions or in operating ti- 
tanium shafting against bearing metals should not indicate that all forms of the 
metal are unsuitable for such purposes. 

The combination of stainlessness, high proportional limit, and low modulus 
makes titanium an interesting material for springs where a considerable ex- 
pansion in relatively low loads is required. Main and hair springs for watch 
and clock products may be improved by replacing the steel wire now used with 
titanium. Titanium or alloyed titanium hair springs may be used in control 
equipment such as time devices for water softeners that are usually installed 
in basements, which in many cases are damp, and give trouble due to rusting 
of the hair spring. 

Titanium has been suggested for use in boiler and boiler-feed-water systems 
as replacement for 18-8 stainless steel, which is about the only metal resistant 
to high purity and aerated water. Some suggested uses for titanium in the 
boiler plant include valve seats, corrugated gaskets, and pump parts. In appli- 
cations where titanium proves insufficient, consideration should be given to its 
sister metal, zirconium. Since titanium resists attack by dilute sulfuric acid 
and also by concentrated acid, especially tn the range of 40 to 60 percent, it 
might be used in recuperator elements for preheating air in power plants. Some 
of these elements are alternately exposed to temperatures ranging from below 
the dew point of the flue gases to 1000° F., and there is a tendency for condensa- 
tion and absorption of sulfur dioxide from the flue gases, forming acid in 
varying concentrations, which attacks the metal. The thin oxide film which 
will form at the maximum temperature might be of assistance in resisting the 
acid attack. It is hoped that titanium can be used for measuring chambers and 
for powdered-metal gears in water meter gear trains, both of which suffer greatly 
from corrosive waters. 

A small percentage of titanium is used in steel tubing at a steam power plant 
(2) to superheat steam from 850° to 1050° F. in the last two stages of a three- 
stage system. 

It is believed that titanium can be used as a rotary shaft seal operating in 
fuming nitric acid because of its chemical resistance to this acid and its possi- 
hility of resisting frictional wear. The resistance to frictional wear, mainly 
dependent on the service conditions, may be increased by surface hardening in 
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a cyanide bath (7) or introducing oxygen by heating under controlled conditions. 
Temperature control is necessary to obtain the desired surface hardness without 
sealing. The ability of titanium to be surface-hardened suggests its use for 
parts subject to frictional wear, such as cutting tools, dies, bearings, pistons, 
cylinders, and other engine components (8). 

Titanium appears to have a future in the design of portable machine tools 
where strength and light weight combined with a definite proportional limit are 
desirable. It is also being considered for use in sensitive geophysical instruments. 

Titanium powder, with its sister metal, zirconium powder, has been used 
experimentally in a low-melting alloy matrix in producing sparking flints for 
cigarette lighters. Experiments showed that a satisfactory flint can be produced 
as a substitute if cerium or misch metal became scarce. The pyrophoric proper- 
ties of these flints are satisfactory, although their softness leads to rapid con- 
sumption. 

An optieal firm is experimenting with titanium evaporation onto glass surfaces 
to produce high-index films. Successful tests have been made on sealing hard 
glass to titanium wire by an electronic tube manufacturer. Because of its 
wetting properties, titanium has found use in an alloy for sealing window glass 
to metal frames (23). Approximately 2 percent titanium is preferred in a copper 
alloy (1/3) used in metalizing glass. The alloy is easily atomized into droplets 
small enough to eliminate largely local shattering of glass by droplets of hot 
metal. 

It has been estimated that there are 12,000,000 orthopedic patients in this 
country, of whom 2,000,000 wear full braces. Because of its light weight 
titanium could replace stainless steel in the manufacture of such braces. It is 
also believed that titanium might have a place in the prosthetic dentistry field in 
making stronger appliances for the mouth. Titanium may be used for medical 
and dental equipment where strength and freedom from corrosion have prime 
importance. 

Preliminary tests indicate that titanium would be satisfactory for metal coil 
springs in oviduct diaphragms. It has been suggested for spectacle cases where 
strength and light weight are required. It is claimed that aluminum cases are 
too soft and steel cases too heavy. The extra cost of titanium is compensated 
by the added protection given in rimless glasses. Titanium should also be useful 
in making fancy frames for women’s glasses. Although aluminum frames are 
light, they reportedly become dull and lose their polish. In cutting lens shapes 
the glass blanks may be marked with a titanium pencil. The special inks now 
being used for marking glass blanks come off during handling and edging. 

Corrosion studies with various foods (10, 19), such as pineapple juice, cider 
vinegar, lard, tea, coffee, grapefruit juice. and lactic acid showed no attack on 
titanium. This suggests that titanium could be used for food handling and 
processing equipment in restaurants and lunch counters. Its low thermal con 
ductivity indicates many possible household uses, such as handles for pots 
and pans. 

The development of titanium may be an important contribution to the elec- 
tronic industry for making miniature capacitors of smaller size than now 
obtainable. Tests have been made on oxidizing the surface of titanium to a 
thickness of 0.5 mil of oxide and by firing a silver film on the exposed side in 
nitrogen atmosphere. It was reported that higher capacities per unit volume 
of the composite metal and oxide were produced than is possible using ceramic 
material. 

X-ray targets of titanium have been prepared and have proved to be satis- 
factory in practice, showing no signs of deterioration. Only a thin layer of 
titanium is necessary on a water-cooled copper base because of the low thermal 
conductivity of titanium. A considerable reduction in the amount of scattered 
radiation is indicated by the use of titanium radiations in X-ray diffraction 
photographs. 

It is believed that the intensity of radiation from a synchrotron may be in- 
creased by enclosing barium aluminate in a titanium foil jacket with a heater 
buried in the center. There is reason to expect that the barium, which diffuses 
through small holes punched in the titanium, will condense on the surface of the 
titanium and provide a greater source of electrons than can be obtained from a 
pure tungsten or a coated filament that can be provided in the available space. 

The stability of the discharge in lamps is greatly improved by the use of 
titanium electrodes (20). Titanium may also be used as a capacitor electrode 
material and as an electrode for disintegrator drills. 
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Interest is also being shown in titanium for the fabrication of thin-window 
Geiger tubes for counting beta particles and in a radioactive isotope of vanadium 
which may be conveniently obtained from a titanium target by deuteron 
bombardment. 

Titanium should find use in textile machinery (8) for high speed, light-weight 
spindles, spools, warp beams, and other working parts. It may be used for 
sporting equipment such as light-weight noncorroding golf clubs, tennis racquets, 
and fishing rods. Its corrosion resistance, together with its ability to surface- 
harden, is being utilized in making pen points and styluses. 


MILITARY USES 


Potential applications of titanium by the Army, Navy, and Air Force were re- 
ported at a recent symposium on titanium sponsored by the Office of Naval Re- 
search. 

The property most attractive to the Navy and Air Force is the outstanding re- 
sistance of titanium to corrosion by sea water and saline atmospheres. Corro- 
sion tests on titanium in sea water have shown scarcely any effect on the metal 
and indicate that titanium is more resistant to salines than any common engi- 
neering material. The life span of naval equipment subject to corrosion could 
be greatly prolonged by the use of titanium (30), and this metal would thus com- 
pete economically with materials now produced at a lower cost. Numerous pos- 
sibilities exist for the use of titanium on ships. Possible applications are for 
lightweight piping systems handling salt water, condenser tubes operating with 
high water velocities, replacing Monel or stainless steel in plumbing fixtures, 
substituting for stainless steel in pump rods or rotor shafts, and for water- 
lubricated and antifriction bearings of high load capacity operating in salt water. 
Titanium wire may be used for shipboard radio aerials if tests prove that it is 
resistant to stack gases. Small, high-speed propellers may be made from titanium 
if satisfactory resistance to hydraulic cavitation is shown. To date, few, if any, 
alloys tested have better corrosion resistance than pure titanium for the above 
applications. 

Numerous applications of titanium for aircraft are now being considered (18), 
the majority of which involve substitution of titanium for other materials in 
structures where intermediate temperatures, weight, or corrosion problems are 
encountered. Where a high strength-weight ratio or esistance to salt water 
corrosion is required, titanium could be substituted for lightweight alloys and 
steel. At high speeds the organic protective coatings on leading edges made of 
light alloys are removed by dust and rain impingement, and the efficiency of the 
airplane is decreased because of increased turbulence and drag resulting from 
roughening of the edges. 

The present high-strength light alloys begin to weaken at temperatures between 
300° and 400° F. Elevated temperatures are becoming more common in aircraft 
as a result of aerodynamic heating at high speeds, use of heat for deicing, prox- 
imity of structural parts to jets and afterburners, and higher temperatures in 
the compressors of jets and turbines. Titanium is preferable to steel for mod- 
erate-temperature service because of its lightness and corrosion resistance. 

Titanium has also been suggested for special aircraft applications, such as 
high-speed hot-air heater wheels, armor plate, electrical components, pontoons, 
cables, structural braces, wing coverings, and fuselage construction. 

Army engineers are interested in titanium for such equipment as truck bodies, 
girders, and other members of portable bridges. Air-borne equipment used by 
future armies undoubtedly will utilize light-weight, strong titanium advan- 
Pizeously. 

The following quotation from a letter from the Office of Chief of Ordnance, 
Department of the Army, will show the vital interest of the Armed Forces in 
uses of titanium: 

“The Ordnance Department, Department of the Army, is intensely interested 
in the potential uses of titanium metal for military applications. In the past 
it has directed its efforts in research and development to the more basic problems, 
such as preparation of equilibrium diagrams for the most promising alloys, effects 
of impurities, and other metallurgical investigations. It will continue to em- 
phasize the more fundamental aspects of this research to the utmost of its capa- 
bilities to provide data urgently needed in the development of titanium alloys. 

“The Ordnance Department is particularly interested in the use of this metal 
as a replacement for other metals where light weight, high strength, hardness, 
corrosion resistance, shock resistance, etc., are required. Ordnance equipment 
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of the future is pointing more and more toward air transportability. The 
over-all weight of equipment which the foot soldier must carry into battle must 
be reduced to render him more effective. The combat man must have more 
effective protection with lighter weight against whatever missile the enemy 
might employ. 

“In order to accomplish these objectives, the Ordnance Department must depend 
largely upon industry and others to devote as much of their efforts as possible to 
perfecting economical methods for reducing titanium ore and producing the 
metal; the proper alloying of titanium metal to secure maximum toughness, hard 
ness, strength, resistance to impact, corrosion resistance, etc.; and appropriate 
welding techniques and fabrication procedures for the various alloys which may 
be developed. 

“The apparent advantages to be gained by the use of titanium in military 
equipment are so marked that the significant future improvement of equip- 
ment may well he predicated on an early solution to the problems outlined above.” 


CONCLUSION 


Commercially pure titanium is a new base metal whose alloys have not yet 
been developed. Extensive development and testing are now being conducted on 
high-temperature alloys. The study of alloys based on titanium is still in its 
infancy, and some very useful alloys may be developed that will be as far 
superior to the pure metal as stainless steel is to iron. When the essential infor 
mation on titanium alloys is available, the usefulness of the new metal can be 
fully evaluate. Although considerable progress in alloying is being reported, 
the results are not conclusive enough to permit making definite recommendations. 
Commercially pure titanium is a very good metal for a wide variety of uses, but 
alloying ‘might greatly improve it and increase its advantages. The principal 
improvements noticed in alloying have been in its strength rather than its cor- 
rosion resistance. 

From certain articles that have appeared in newspapers and the popular press 
one might be led to believe that titanium is destined to replace the better-known 
structural metals and have almost universal applications. 

Although this relatively new metal has unique and highly desirable properties, 
its preparation today, even with the advances made in its recovery from natural} 
sources, is too costly to warrant the conclusion that it will compete with steel, 
aluminum, and copper for purposes where these cheaper metals can function 
satisfactorily. 
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[From the Arkansas Gazette, July 3, 1951) 
CHEAPER METHOD OF MAKING TITANIUM REVEALED BY NAVY 


WASHINGTON, July 2.—The Navy announced today it had developed a 
process Which it expected to reduce by 80 percent the cost of producing titanium, 
a light, strong metal. One pound of sponge metal which formerly cost $5 can be 
obtained now for $1, the Navy said. 

Titanium is used in jet and gas turbine aircraft and for component parts in 
ship construction. It is being tested for possible use as a skin over air frames, 
for wing edges and jet plane ducts. It is 70 percent heavier than aluminum 
and six times as strong. 

The new process was developed by Horizons, Inc., at Cleveland, Ohio. The 
pilot plant stage in the new production method has been reached. 

Successful commercial production of titanium and titanium alloys at the new 
low cost is expected to fulfill heavy military demands for a light metal of that 
type. The Navy said that the lower cost should lead to extensive use of titanium 
in the production of civilian goods. 


[From Business Week, July 21, 1951) 


Mitanio TITANIUM—NEW Metra, HAS VAST POTENTIAL IF CHEAP 


PRODUCTION 
MetuHop Pans Out, Bur Faprication Wors May DELAY 


Its SPREAD 


Horizons Titanium Corp. is looking out at some very broad horizons. <A 100- 
million-pound-a-year market for titanium, for instance—the sober guess of 
Government authority. 

Prospects for that sort of military and commercial demand hang on the big- 
scale production success of Horizons’ new process for making titanium (Business 


a 


Week—July 7, 1951, p. 20). So far, the Horizons process is in the test-tube stage. 
Rut the company is betting that it will be able to bring the cost of titanium 
down to $1 a pound, from the present cost of $5 a pound for sponge and $7 a 
pound for ingot. 

Titanium enthusiasts see almost no limits to the expansion, if the price can 
be chopped down. They point to the case of aluminum, which conquered enormous 
markets as soon as the price was right. 

Fabrication.—Of course, no new metal comes into mass use overnight. Once 
it's established that it has the desired properties, you have to lick the problems 
of extraction. That’s what Horizons believes it is doing now. 
is not the end; you also have to learn how to fabricate the metal. That knowledge 
comes from experience alone. And in the case of titanium it promises to be a 
long job, for the metal is hard to work. 

The virtue of titanium lies in its combination of three properties—strength, 
light weight, and corrosion resistance. It’s about twice as heavy as aluminum 
and four times as strong, less than half the weight of stainless steel and almost 


But success there 
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as strong. In certain places, like salt water atmospheres, titanium will resist 
corrosion better than aluminum or stainless steel. 

Pots and pans.—Some enthusiasts feel that low-priced titanium could crack 
the pots-and-pans market. Although it is heavier than aluminum, thinner sec- 
tions could be used because it’s stronger. Titanium might move in even faster 
in places like railroad car structural parts, auto bright work and trim, and 
chemical processing equipment like valves and piping. 

Unlike private industry, Government goes ahead on a cost-doesn’t matter basis 
when it feels that a material is vital. That’s why it is using titanium even at 
present prices, in relatively small quantities for research and prototypes. If 
titanium’s price should drop from $5 to $1 per pound, the services would rush to 
put it to work in lots of places where it is desirable, but not wholly essential. 
Here are some of these military jobs for $1 titanium: 

tircraft—There are many promising uses in jet and gas turbing engines. 
Titanium has withstood tests in firewalls, shrouds, baffles, and diaphragms, 
where its big advantage over stainless steel is in weight saving. A 0.015-inch 
thick sheet of stainless weighs 0.60 pound per square inch; a titanium sheet of 
the same thickness weighs only 0.35 pound per square inch. Titanium alloys 
might also stand up in blades for jet engines, provided they aren't subjected to 
excessively high temperatures. Using titanium instead of stainless steel might 
lighten a jet engine by as much as 300 pounds. That's equivalent to about 50 
gallons cf fuel. 

Naval uses.—Titanium’s resistance to salt-water corrosion makes it a natural 
for shipboard use; the Navy is hot about Horizons Titanium’s new process. Brine 
has been known to attack stainless steel in certain cases ; titanium can stand the 
gaff. A few parts that the Navy would like to make of titanium are: snorkel 
tubes for submarines, valve seats, heat exchangers, condenser piping systems, 
pump shafts, small propellers and propeller shafts, and steam turbine blading. 

Ordnance —Army Ordnance wants to use titanium in applications involving 
manual handling because of its lightness. A case in point is the 81-millimeter 
mortar base plate, where it has been shown that titanium can be used instead of 
steel. Made of titanium, the plate can be of one-piece construction weighing 
about 24 pounds. The standard steel plate is made in two pieces, each weighing 
24 pounds and each carried by one man. The rest of the weapon is carried by 
a third man. With the titanium plate, the mortar can be handled by a two-man 
crew. 

Armour plate.—Col. Benjamin S. Mesick, Chief, Reserve and Materials Branch, 
Army Ordnance Research and Developement Division, recently said that titaninm 
alloy may possibly be substituted “thickness for thickness for alloy steel armor, 
reducing armor weight by about 40 percent.” 

Hard to work.—Actually, reducing the cost of titanium is only a part of the 
problem. Right now the material isn’t too easy to work. It’s tough to machine 
and is rough on grinding wheels. But there shouldn't be too much trouble in 
welding, forging, or extruding titanium. In rolling sheet and strip, the material 
will have to be hot-worked, probably followed by a cold finishing operation. 

Present fabricating experience with titanium is limited. But specialsts say 
that when more is learned about its characteristics it should be comparable to 
stainless steel in workability. 


EXcerPTs FrRoM STATEMENT PREPARED BY FELIX A. VoGer, JR., OF THE BUREAU 
OF MINES, DATED SEPTEMBER 1944, PERTAINING TO TITANIUM PROPERTIES 
* * * The report indicates that there were 27 holes in depths varying from 

15 to 150 feet. The core samples averaged from 3 to 4 percent TiO. This ex 

ploration covered about 10 percent of the area of the company’s property. A\l- 

though the exploration depth did not exceed 150 feet the author of the above 

mentioned report stated therein that the “geological inference” is that the ore 
deposit may be presumed to reach over 1.000 feet in depth. Local estimates based 
on the author's statement and expanded for the total area of the deposits exist- 

ing on the company’s property would indicate about 600,000 tons of rutile to a 

depth of 200 feet, or 8,000,000 tons if practical and economical to mine the area 

to a total depth of 1,000 feet. 
* * * * oa * + 
Dr. R. G. Knickerbocker, Chief of Minerals Technology Division, region VI, 
sureau of Mines, Rolla, Mo., personally told me over long-distance telephone on 
two occasions and in person at the Albert Pike Hotel recently that if he owned 
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the property it would not be for sale, that he knows there is a tremendous 
deposit of titanium and that sooner or later a process will be found which 
will refine the ore into a finished metal that is so sorely needed by the Army, 
Navy, and Air Forces in the manufacture of war material. 
* oa * me co x aK 

Mr. Chapin, civilian chemist of Naval Research Laboratories in Washington, 
D. C., personally told me some 6 weeks ago while I was in Washington that he 
had been working on titanium for a period of 7 years trying to find a process 
to refine it into finished metal. He is sanguine about the possibilities of such 
process being developed. 


[Preprint from Bureau of Mines Minerals Yearbook, 1949] 
TITANIUM 
(By Helena M. Meyer) 
GENERAL SUMMARY 


The year 1949, like 1948, was characterized by widespread interest and research 
in connection with the production of titanium metal and alloys. The unprece- 
dented amount of money and effort being expended by Government and industry 
in experimental work are largely responsible for the many predictions that ti- 
tanium will find large-scale use much more rapidly than its predecessor metals. 
More than one authority predicted during the year that titanium and titanium 
alloys would become primary structural materials within 10 years. The problem 
of producing metal at a price low enough to attract production and consumption 
in large quantities remains to be solved. In 1949 titanium metal was produced 
commercially for the second successive year and on an increasing scale. One 
pilot plant operated continuously at approximately 100 pounds a day throughout 
the year, and a second pilot plant of somewhat larger capacity went into produc- 
tion near the close of the year. Other pilot plants were under construction at the 
year end, and the Bureau of Mines continued production of metal at Boulder City, 
Nev., throughout the year. 

The titanium industry, in addition to the enthusiasm and energy expended in 
connection with the metal, was featured by new maximum production and ship- 
ments of ilmenite for the third successive year, by new peak imports, and by 
unprecedented output and shipments of rutile. However, 1949 was the first year 
in 7 that a new high ilmenite consumption record was not established. Rising 
inventories of crude materials were recorded also. 

Present world sources of ilmenite and expected additions in the next year or two 
promise more than adequate supplies for present pigment needs, the only large 
tonnage use. Possibilities for expansion in requirements for the production of 
metal, however, as well as for potential growth in consumption in pigments, as a 
result of hoped-for improvement in world living standards particularly outside of 
the United States, are such that it is not safe to forecast that anticipated world 
supplies for the next several years will greatly exceed world requirements. 

Production and shipments of ilmenite were 5 and 2 percent, respectively, 
greater than in 1948, following 14-percent gains for both in that year. Imports 
were 34 percent higher than in 1948 and 8 percent above the earlier peak in 1947. 
Domestic shipments and imports together were 40 percent above consumption, 
resulting in a 33-percent rise in industry stocks. Inventories at the end of 1949 
were equivalent to 1.4 years’ needs at the 1949 rate of use. 

Titanium pigments, which take 99 percent of the ilmenite consumed in the 
United States, declined 6 percent in output and 9 percent in shipments in 1949. 
The drop in general industrial activity in midyear adversely affected use of ti- 
tanium pigments; but this class of pigments fared much better than other white 
pigments, namely white lead (dry and in oil), zinc oxide (lead-free and leaded), 
and lithopone, shipments of which declined 41, 33, and 44 percent, respectively, 
in 1949 as compared with 1948. 

Production and shipments of rutile were 62 and 7 percent, respectively, larger 
than in 1948 and thus established new peaks. Some of the material covered, how- 
ever, was not consumed for customary rutile purposes (see section on Domestic 
Production). Imports of rutile were little more than one-third of the reduced 
quantity entered in 1948. Supplies from domestic and foreign sources were more 
than adequate for the increased requirements in 1949, and inventories rose 18 
percent. Stocks at the year end would fill United States needs at the 1949 rate of 
consumption for 11 months. 
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SHORT TONS 


THOUSANDS OF 


Quotations for both ilmenite and rutile trended downward in 1949, a reflection 
of the ample supply of these concentrates in that year. The average quotation 
per gross ton for ilmenite containing 56-59 percent TiO., f. 0. b. Atlantic se 
board, dropped from a range of $18-$20, according to grade and impurities, «1! 
the beginning of the year to $14—-$16 in the first half of November and continue: 
at this level beyond the year end. Quotations were nominal throughout the 
year. Nominal quotations for rutile, guaranteed minimum 94 percent co! 
centrate, after continuing at 8-10 cents a pound for a number of years, fell to 
6-8 cents in December 1948 and further to 4—5 cents by the end of 1949. 

Progress toward bringing into production an ilmenite property that will rank 
with the world’s largest producers and may exceed all others was reported in 
1949. This is the property of the Quebec Iron & Titanium Corp. (owned by thi 
Kennecott Copper Corp. and the New Jersey Zine Co.) in the Allard Lake ares 
of Quebec, Canada. 


DOMESTIC PRODUCTION 

Production and shipments of ilmenite rose 5 and 2 percent, respectively, in 
1949, and both established new records for the third successive year. Rutile 
likewise reached new peaks in both classes, but rutile in 1949 includes a quantit) 
of mixed product containing altered ilmenite, leucoxene, and rutile. The mixed 
product more nearly resembles rutile than ilmenite in TiO, content but was used 
in the manufacture of titanium pigments and metal. Total shipments of ilmenite 
ranged from 44 to 64 percent TiO, and of rutile from 84 to 96 percent TiO:. 
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Arkansas.—Several recent reports’ of the Bureau of Mines referred to titanium 
in Arkansas. 


Production and mine shipments of titanium concentrates from domestic ores in 
the United States, 1940-44 (average) and 1945-49, in short tons 


Ilmenite Rutile 


| see8 
» Shipments Shipments 
Year I ‘ees 


| 

i 
| Re Pee os | Produc- mc 
tion | 


i ms tion 1 _ 
Gross 0 | , Gross oO ‘ 
ie | TiOs | Value | — TiO: Value 


| weight | content | | ° weight | content 

1940-44 (average) 120, 667 | 125, 626 56, 628 | $2,659,256} 3, 3. 890 3.617 | $599.3 
1945..... 308, 416 | 308,518 | 141,852 | 7, 35s | é 6. 837 6 414 869, 92 
1946 282,447 | 282,708 | 130, 624 | 7,514 7, 046 996, § 
tasi~n« 336, 533 | 336,061 | 157,328) 5, j : 5. 157 4 813 533 
1948 383,745 | 381,508 | 177,447] 5, ( ; 

1949... _. 402, 334 | 389,234 | 186,535} 6, 1a 10, 559 9 414 189, 


| | | 


9, GO7 226 647, 33 


! Includes a mixed product containing altered ilmenite, leucoxene, and rutile 


California.—A small quantity of ilmenite was produced at the property of the 
Ferro-Titan Minerals Co., Sun Valley, Los Angeles County, Calif. 

Florida.—The property of E. 1. du Pont de Nemours & Co. at Starke, Fia., 
began to produce ilmenite and a mixed product containing altered ilmenite, 
leucoxene, and rutile in March 1949. The mixed product is included in this 
report in the rutile tonnages because it more nearly resembles rutile in TiO, 
content, although it was used in 1949 to make pigments and metal. In addi- 
tion of this product to rutile resulted in raising United States production and 
shipments to the highest annual quantities on record. A report~ on titanium in 
Fiorida was recently released. According to this report, the du Pont property 
was expected to produce 100,000 tons of titanium products annually. As a result 
of the disclosure of a large concentration of heavy minerals in Trail Ridge, owing 
to drilling by the Bureau of Mines and extensive investigation by du Pont, as 
well as indication of the possibility of similar occurrences elsewhere, the drilling 
of other locations within the State was begun in August 1947. This exploration 
was completed in April 1948, and results were described in the aforementioned 
report. 

Production of ilmenite and rutile came again from the Rutile Mining Co. of 
Florida near Jacksonville and from the property of the Florida Ore Processing 
Co. near Melbourne. 

New York.—Production of ilmenite at Tahawus, Essex County, N. Y., by the 
National Lead Co. in 1949 slightly exceeded that in 1948 and thus established 
a new peak by a narow margin. This property continued to be the leading pro- 
ducer in the world. A brochure prepared by the company, dated August 29, 1949, 
for distribution to an inspection party of the United Nations Conference on Con- 
servation and Utilization of Resources, contained the following paragraph on 
production : 

Since beginning operation in 1942, 7,000,000 tons of ilmenite-magnetite ore 
have been mined from the MacIntyre open-cut. To accomplish this 5,000,000 tons 
of rock and soil were removed from this immediate area to make this ore avail- 
able for open-cut mining. From this ore 1,000,000 tons of ilmenite and 3,000,000 
tons of magnetite concentrates were produced. All of the ilmenite was shipped 
directly to processing plants, while 1,000,000 tons of the magnetite (iron ore) 
have been converted to sinter and 500,000 tons have been shipped as raw con- 
centrate to various iron, steel, and other manufacturers. At present, 1,500,000 
tons of magnetite remain in stockpiles at the plant and are currently being 
shipped to steel companies. 

Technical progress is disclosing new uses for titanium and its derivatives, one 
of the most recent being the use of the metal itself in uses which combine the 


‘Reed, Donald F., Investigation of Christy Titanium Deposit, Hot Spring County, Ark 
Bureau of Mines Rept. of Investigations 4592, 1949, 10 pp. Investigation of Magnet Cove 
— Deposit, Hot Springs County, Ark.: Bureau of Mines Rept. of Investigations 4593, 
950. 9 pp. 

Calhoun, W. A., Titanium and Iron Minerals from Black Sands in Bauxite: Bureau of 
Mines Rept. of Investigations 4621, 1950, 16 pp. 

*Thonen, J. R., and Warne, J. D., Titanium Minerals in Central and Northeastern 
Florida: Bureau of Mines Rept. of Investigations 4515, 1949, 62 pp. 
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properties of stainless steel and aluminum. This promises increased demand for 
titanium ores, and continued operation of the MacIntyre Development for many 
years to come, with all the attendant benefits to its employees, the community 
in general, other supplier industries, the people of the State of New York, and 
the Nation. 

North Carolina—The Yadkin Mica & Ilmenite Co., subsidiary of the Glidden 
Co., produced 31,364 tons of ilmenite (averaging 51 percent TiO.) at Finley, 
Caldwell County, N. C., and shipped 31,714 tons. The 1949 output and ship- 
ments were 8 and 10 percent, respectively, above 1948. Production in 1949 was 
at a new record rate, marked a continuous rise since 1946, and was 83 percent 
above that year. 

Virginia.—Ilmenite and, rutile were produced again in 1949 near Roseland, 
Nelson County, Va., by the American Rutile Corp., subsidiary of the Metal & 
Thermit Corp. This property closed in July; the corporation was in process of 
liquidation early in 1950 owing to the fact that the grade of ore mined at 
Roseland is too low to be profitable. The Caleo Chemical Division of American 
Cyanamid Co. continued to produce ilmenite at Piney River, also in Nelson 
County. 

CONSUMPTION AND USES 


Consumption of ilmenite dropped 10 percent in 1949 and thus failed to establish 
a new peak for the first time in 7 years; except for 1948, the rate of use in 
1949 was at a higher level than ever before. The manufacture of pigments, as 
usual, took 99 percent of all ilmenite consumed. In addition a high percentage 
of the rutile used was consumed in the manufacture of pigments. Actually the 
material so used was a mixed product containing altered ilmenite, leucoxene, 
and rutile, which in titanium dioxide content resembled rutile more closely 
than ilmenite. The total tonnage shown as rutile was 16 percent above 1948, 
but the quantity for customary rutile uses dropped in 1949. 
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Consumption of ilmenite and rutile in the United States, 1941-46 (total) and 
1947-49, by products, in short tons 


Iimenite Rutile 
*-roduc ” ; 
I juct Estimated Estimated 
TiOz con- riOs con- 
veig . ; weight . 
weight tent —— tent 


Gross Gross 


1941 275, 106 
1942 257, 535 
1943 ; 302, 822 
1944. -... — 360, 941 
1945 — , 381, 178 
1946 eae = 404, 283 


1947 


Pigments (manufactured titanium dioxide 
Welding-rod coatings 

Alloys and carbide 

Ceramics 

Miscellaneous 


Total consumption 
1948 


Pigments (manufactured titanium dioxide 
Welding-rod coatings 

Alloys and carbide 

Ceramics 

Miscellaneous 


Total consumption 565, 000 
1949 


Pigments (manufactured titanium dioxide 


Welding-rod coatings 
Alloys and carbide 
Ceramics 
Miscellaneous 


Total consumption 510, 


“*Pigments’’ include all manufactured titanium dioxide, consumption of which in weld 
was 1,257 tons in 1947, 1,338 tons in 1948, and 1,082 tons in 1949 
? Bureau of Mines not at liberty to publish; figures included in ‘‘Miscellaneous 
Revised figures. Includes rutile used to make pigments 
* Revised figures. 
Includes a mixed product containing altered ilmenite, leucoxene, and rutile, used t 
metal 
Titanium pigments.—Production and shipments of titanium pigments in 1949 
dropped somewhat from 1949, following the establishment of five successive 
peaks ; except for 1948, both items were at the highest annual rates ever attained. 
Figures on this industry are supplied in confidence and, consequently, are not 
given here. As already stated, a mixed product containing altered ilmenite, 
leucoxene, and rutile, produced at a domestic mine was used in 1949 chiefly in the 
manufacture of pigments. 


86141—51—pt. 3 
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Distribution of titanium pigments shipments, by industries, 1935-49, in percent 
of total 
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Metal.—Titanium metal was produced on a commercial basis at Newport 
Del., by E. I. du Pont de Nemours & Co. for the second successive year. On: 
pilot plant was operated continuously at approximately 100 pounds a day through 
out the year and a second pilot plant of somewhat larger capacity went into 
production near the close of the year. Bureau of Mines produced metal at thi 
rate of 200 pounds a week, except for several brief interruptions. Early in the 
year most of the output was in the form of powder, but at the end of the yea 
production was largely in the form of sponge. A pilot plant for metal produ 
tion was under construction at Sayreville, N. J., by the National Lead Co. 
the end of 1949 and began to produce early in 1950. The potential uses 
titanium metal were recently discussed.’ The authors indicated that although 
this relatively new metal with unique and highly desirable properties has a 
promising future, its production today is too costly to warrant the conclusio 
that it will have almost universal applications and compete with steel, alum 
num, and copper where these cheaper metals can function satisfactorily. 

Welding-rod coatings.—Production of titanium-coated welding rods was 154 
000 short tons in 1949, a drop of 18 percent from the 188,000 tons for 1948 ; 153,000 
tons were coated in 1947, 133,000 in 1946, and 481,000 in 1948. Of the 1949 to: 
nage, 54 percent was coated with natural rutile, 33 percent with manufactur 
titanium dioxide, and nearly 7 percent each with both varieties and with ilmenit: 

Other uses.—In a recent article* it was pointed out that alkyl titanates, di: 
rived from the action of titanium tetrachloride on alcohols, are very effectiv: 
waterproofing agents. These compounds, the titanium analogs of alkyl silicates, 
are capable of imparting a water-repellent finish to such diverse materials as 
paper, cotton, wool, rayon, nylon, silk, felt, and wood. 

An article® stated that, although the superior qualities of titanium dioxi«d: 
as an opacifier have been known for many years, its commercial utilization as 
the major opacifying agent in porcelain enamels is a comparatively recent dk 


‘Ralston, Oliver, and Cservenyak, F. J., Potential Uses of Titanium. Metal: Ind. E: 
Chem., vol. 42. No. 2, February 1950, pp. 214 

‘Speer, Robt. J., and Carmody, D. ic Compounds of Titanium: Ind. E: 
Chem., vol. 42, No. 2, February 1950, pp. 3. 

5’ Spencer-Strong, G. H., and Patrick, Robt. F.. Titanium in Porcelain Enamels: I: 
Eng. Chem., vol. 42. No. 2, February 1950, pp. 253-256. 
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velopment. The development and physical properties of these enamels were 
discussed. The fact that the enamels are applied directly to the metal without 
the need of an intermediate ground coat was said to be an outstanding develop- 
ment. Another article * discussed the standards and practices that permit appli- 
‘sation of titanium enamel to steel without the use of a ground coat. A develop- 
ment of increasing scientific and technical importance, another article’ stated, 
was the electromechanical effect exhibited by barium titanate ceramics under 
the influence of a high electric polarizing field. Titanate ceramics, the author 
said, have become an important raw material for the manufacture of capacitors, 
especially in certain types of high-voltage condensers, such as those used in tele- 
vision sets. 

Titanium carbides Were discussed in articles*® appearing recently. 

Experiments were conducted on the preparation of metal-ceramic seals by use 
of brazing alloy and a flux of titanium hydride in an atmosphere of highly 
purified hydrogen.’ 

Efforts to form single crystals of rutile were described “ in recent literature. 
Synthetic rutile for use as gem stones is an outgrowth of such investigations. 


STOCKS 


Inventories of ilmenite rose 33 percent in 1949 and were equivalent to 15 
months’ requirements at the record rate of consumption maintained in 1948; they 
were adequate for 15 months at the 1949 rate. Rutile stocks rose 18 percent in 
1949 and would sustain industry at the 1949 rate of use for 11 months. 


Stocks of titanium concentrates in the United States at end of year, 19 
short tons 


Ilmenite Rutile 
Stocks 
Esti- | Esti- | Esti- Esti 
Gross mated Gross mated Gross mated ss mated 
weight TiOs weight TiOs weight PiOs ight rio 
content content | content content 


Mine 3, 983 1, 800 1, 500 1,399 16, 933 7. 569 2 O55 2.750 
Distributors ! 4,499 | 1, 809 4, 218 3, 986 2, 478 1, 026 32 4. 090 
Consumers 522, 077 250, 559 3, 493 3, 255 683, 635 332. 156 } 586 3 148 


Total stocks_..| 530, 559 254, 168 9, 211 8, 640 703, 046 340, 751 7 9, 988 


Includes ilmenite and rutile content of mixed zirconium-titanium concentrates 


PRICES 


The average E&MJ Metal and Mineral Markets quotation per gross ton 
for ihmenite containing 56-59 percent TiO:, f. o. b. Atlantic seaboard, dropped 
from a range of $18-$20, according to grade and impurities, at the beginning 
of the year to $16-S18 in early October, to $15-$17 late in that month, and 
further to $14—$16 in the first half of November. There were no further changes 
n 1949. Quotations were given as nominal. Nominal quotations for rutile, 
cuaranteed minimum %4-percent concentrate, after continuing at S-10 cents 
“ pound for a number of years, fell to 6-8 cents in December 1948, to 4-6 cents 
n May 1949, and further to 4—5 cents by the end of the year. 


“Swartz, John C., Titanium Enamel to Titanium Steel: Steel, vol. 124, No. 3, Jan. 17, 
1949, pn. 64-65 and 96 

* Jaffe, Hans, Titanate Ceramics for Electromechanical Purposes: Ind. Eng. Chem., 
vol. 42, No. 2, February 1950, pp. 264-248. 

* Redmond, Joyn C., Cemented Titanium Carbide: Jour. Metals, vol. 1, No. 12, Deeember 
949, pp. 987-993. 

Rose, Kenneth, Cemented Carbides: Materials & Methods, vol. No. 2, February 1949, 
D. T&e-84. 

‘Metal progress, Brazing Metals to Nonmetals: Vol. 57, No. 2, February 1950, pp. 
61, 262 and 264. 

’Moore, Chas. H., Jr.. Formation and Properties of Single Rutile Crystals of Synthetie 
Rutile: Min. Eng., vol. 1, No. 6, June 1949, pp. 194-199. 





2502 REVENUE ACT OF 1951 


According to the magazine Steel, quotations for ferrotitanium were unchanged 
throughout 1949, as follows: 

Ferrotitanium, Low-Carbon: (Ti 20-25 percent, Al 3.5 percent maximum, 
Si 4 percent maximum, C 0.10 percent maximum). Contract, ton lots, 2’’ x D 
$1.40 per pound of contained Ti; less ton $1.45. (Ti 38-48 percent, Al 8 percent 
maximum, Si 4 percent maximum, C 0.10 percent maximum). Ton lot $1.2s, 
less ton $1.35, f. o. b. Niagara Falls, N. Y., freight allowed to St. Louis. Spot 
add 5 cents. 

Ferrotitanium, High-Carbon: (Ti 15-18 percent, C 6-S percent). Contract 
$160 per net ton f. o. b. Niagara Falls, N. Y., freight allowed to destination east 
of Mississippi River and north of Baltimore and St. Louis. 

Ferrotitanium, Medium-Carbon: (Ti 17-21 percent, C 3-4.5 percent). Cor 
tract, $175 per ton f. o. b. Niagara Falls, N. Y., freight not exceeding St. Louis 
rate allowed. 

Titanium metal, 96-98 percent, was quoted at $5-$6 a pound from mid-Sep 
tember 1948 through September 1949, after which it was quoted for the remainder 
of the year at $5. 

Manufactured titanium dioxide (anatase), chalk-resistant, plain, and (rutile 
nonchalking, in bags, carlots, delivered, were quoted in Oil, Paint and Drug 
Reporter throughout the year at 1944, 19%, and 21% cents a pound, respectively 
Beginning October 31, quotations on a ceramic grade were added; this grack 
Was quoted at 19% cents a pound from then to the end of the year. 


FOREIGN TRADE ™ 


From a tonnage standpoint, foreign trade in titanium materials is preponder 
antly of imports of the crude products, ilmenite and rutile. Exports are largely 
of titanium dioxide; the values of exports of this class and of ferrotitaniun 
far exceed the combined values of receipts of ilmenite and rutile from abroad 

Imports.—Receipts of ilmenite established a new record in 1949, being 34 per 
cent higher than in 1948 and 8 percent above the previous peak in 1947. Imports 
from India, always by far the dominant source, were likewise at a new top, having 
exceeded slightly the previous high in 19389. Imports from Norway, which had 
been rising, dropped 20 percent in 1949. Norway supplied 10 percent of the 
1949 total and was the only source of consequence outside of India. Brazil 
and Malaya, which sent significant quantities to the United States in 1948, did 
not appear on import declarations in 1949. Only 3S short tons of ferrotitanium 
were entered in 1949, all from the United Kingdom. 

All imports of rutile again were from Australia; little more than one-third 
of the 1948 quantity was received in 1949, 


_4 Figures on imports and exports compiled by M. B. Price and E. D. Page, of the Burea 
of Mines, from records of the U. S. Department of Commerce. 
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Titanium concentrates* imported for consumption in the United States, 1940-44 
(average) and 1945-49, by countries, in short tons 


[U. 8S. Department of Commerce] 


1940-44 


Country of orig ’ . 
puntry of origin (average) 


1946 


ILMENITE 


Australia ? 
Brazil 
Canada 
Ceylon 
Egypt 
India 
Malaya 
Norway 
Portugal 


Total as reported 
Australia: In ‘zirconium ore”’ 


(trand total 106 
Value of ‘‘as reported” 143 


RUTILE 


Australia ? 

Br izil 

French Cameroon ” 
India 

Norway 

Portugal 


Total as re ported : 3, 304 
Australia 
In ‘‘zirconium ore’’ ? , 062 , 298 
In “‘limenite”’ 


Grand total 8, 667 10, 602 : 
Value of “fas reported” $408, 170 $98, 170 $213, 


Classified as “‘ore’’ by the U. 8. Department of Commerce. 

? Most of the imports of titanium from Australia in 1940-47 were in mixed zircon-rutile ilmenite concen- 
trates. Totals of mixed concentrates are derived by addition of the U. S. Department of Commerce figures 
for imports of ilmenite, rutile, and ‘‘zirconium ore” from Australia. These totals are apportioned by the 
Bureau of Mines (on the basis of surveys of importers) into the 3 component minerals. The excess quantities 
of ilmenite and rutile over the quantities reported by the U. S. Department of Commerce in those specific 
categories are entered as ‘‘In ‘zirconium ore’.”’ 

Most of the ilmenite,rutile, and zircon from Australia in 1947 was imported in the form of zircon-rutile 
or zireon-rutile-ilmenite mixed concentrates. These concentrates (including separated concentrates of a 
single mineral) totaled 36,074 short tons, of which 1,659 were ilmenite, 12,521 rutile, and 21,894 zireon. For 
tatistical convenience, it can be assumed that 5,061 tons of the material reported by the Department of 
Commerce as ilmenite was actually rutile; the value of this 5,061 tons of rutile, however, is inseparable from 

ilmenite as reported. 

Less than 1 ton. 

Includes 309 tons not recovered from mixed concentrates 

Revised figure 

Includes quantities reported by the U. S. Department of Commerce as originating in French Equatorial 
Africa, from which no rutile production has been recorded. 


Erports.—Shipments of titanium materials from the United States consist 
largely of titanium pigments. The uptrend in exports of this item, in virtually 
continuous progress since the movement began prior to 1939, reached a new high 
level in 1949. Exports totaled 29,621 tons in 1949 or considerably more than 
double the quantity for 1945. Canada was by far the chief destination of 
titanium dioxide exports with 19,653 tons, and next in importance were Brazil 
with 1,577 tons, France 1,409, Belgium-Luxembourg, 1,150, Mexico 959, Cuba 
S59, Netherlands 770, followed by 49 other countries with smaller quantities. 
Exports of concentrates totaled 1,505 tons, of which Canada received 904, Nether- 
lands 386, Belgium-Luxembourg 132, and four other countries the remainder. 
Canada received 127 tons of the ferro-alloys exported and Belgium-Luxembourg 
-S; insignificant quantities went to six others. 
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Exports of titanium products from the United States, 1942-44 (average) and 
1945-49, by classes 


[U. S. Department of Commerce] 


Dioxide and pig- | Tetrachloride ana 


‘once: “Ss 
Concentrates ments | other compounds 


Ferro-alloys 


a ae acraeesansanae a 


Short Value | Short | Value | Short | Value | Short 


tons | tons | | tons | tons Value 


1 658 | 9,853 | $1,796, 411 | 
744 | 12,824 | 2,315, 552 | 


| 
1942-44 (average) 495 $91, 220 
1945 609 | 121,951 | 
1946 ,385 | 200,866 | 550 3 | 16,314 | 3, 092, 607 
1947 | 1,266} 192,703} 509 | ; | 21,171 | 5, 183, 936 
1948 | 1,454 | 187, 225 480 | 8! | 26,824 | 7, 126, 956 | 
1949 | 1,505 | 143,412 | 179 29,621 | 8, 140, 991 
| 


| Includes metal and nonferrous alloys. 
2 Beginning Jan. 1, 1946, not separately classified. 


TECHNOLOGY 


Treatment of titaniferous ores was the subject of reports published * recently 

Progress in research work on the development of a new method for preparing 
lower-cost titanium tetrachloride and preparing titanium oxide pigment was 
reported “ in 1949, 

Bureau of Mines production of metallic titanium was described.“ The repor 
states that 

“To produce ductile titanium by powder metallurgy, the method used by the 
Bureau, it is necessary to start with powder free from gaseous impurities. Al 
though hydrogen, if present, can be removed completely enough for all practica! 
purposes by heating the metal in a high vacuum, no method of removing nitroge! 
or oxygen is yet known. To prevent contamination, therefore, the titanium tetra 
chloride from which the powder is produced is treated in equipment so designed 
that the titanium comes in contact only with iron and helium during production 
After it has cooled to room temperature, exposure of titanium to air does m 
material harm.” 

The history of titanium tetraiodide was recently reviewed “ and a new method 
of its preparation described. The authorities stated: 

“The practical importance of titanium tetraiodide increased greatly when va! 
Arkel and de Boer showed that it could be thermally decomposed by impingement 
of the vapors on a highly heated tungsten wire, with the building up of a rod ot 
pure titanium metal and the liberation of elementary iodine. To date, the bes! 
ductile titanium metal has been produced by the van Arkel-de Boer method.” 

Several recent articles ® bore on the properties of titanium metal and also o: 
the effects of other elements thereon. <A résumé of current findings in connectior 


“ Armant, D. L., and Cole, S. S., Laboratory Smelting of Titaniferous Ores: Jour, Meta 
vol. 1, No. 12, December 1949, pp. 909-913 

MacMillan, Robert. T., Dinnin, Jos. I., and Conley, John E., Proposed Process for Trea 
ment of Low-Grade Titaniferous Ores: Bureau of Mines Rept. of Investigations 463% 
1950, 19 pp. 

3 Knickerbocker, R. G., Gorski, C. H., Kenworthy, H., and Starliper, A. G., Titaniu: 
Investigations: Research and Development Work on the Preparation of Titanium Chlorid 
and Oxide from Titanium Mattes: Jour. Metals, vol. 1, No. 11, November 1949, pp. 785-791 

“Wartman, F. S., Walker, J. P.. Fuller, H. C., Cook, M. A.. and Anderson, E. I 
Production of Ductile Titanium at Boulder City, Nev.: Bureau of Mines Rept. of Invest 
gations 4519, 1949, 37 pp. 

'S Blumenthal, Warren B., and Smith, Howard, Titanium Tetraiodide: Ind. Eng. Chen 
vol. 42, No. 2, February 1950, pp. 249-251. 

% Gee, E. A., and Golden, L. B., Titanium and Zironium Corrosion Studies: Ind. Ene 
Chem., vol. 41, No. 8, August 1949, pp. 1668-1673. 

Jaffee, Robt. L., and Campbell. Il. E., The Effect of Oxygen, Nitrogen, and Hydrogen 
lodide-Refined Titanium: Jour. Metals, vol. 1, No. 9, September 1949, pp. 646-654. 

Fuller, F. B., Some New Data on the Properties of Wrought Titanium: Metal Progres 
vol. 56, No. 3, September 1949, pp. 348—350. 

Gee, E. A., Sutton, J. B., and Barth, W. J., Effect of Carbon in Titanium Metal Ingot 
Ind. Eng. Chem., vol. 42, No. 2, February 1950, pp. 243-249 
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with titanium and titanium alloys was recently made available.’ Many other 
articles on titanium alloys also were released, of which some are listed."* 


WORLD REVIEW 


Available data on world production of ilmenite and rutile in recent years are 
shown in the accompanying table. 


World production of titanium concentrates (ilmenite and rutile), by countries, 
in metric tons, 1943-49 


[Compiled by Pauline Roberts] 


Country 1943 1944 1945 1946 1949 


ILMENITE 

Australia: 

New South Wales 3, 815 3, 590 

Queensland , 655 3, 697 

Tasmania 5 
Brazil (exports) 3, 250 
Canada , 992 30, 820 
Egypt ; 9 
India 38, 396 102, 412 
Malaya é 3, 2 034 
Norway 66, 191 63, 975 . ) 
Portugal 121 | 24: 55 680 
Senegal 5 730 3, ; 28° 3 , 338 
Spain 178 548 311 
United States : , 657 252, 749 ’ 256, ‘ 48, 989 


Total ilmenite 358, 735 461, 050 


RUTILE 

Australia 

New South Wales , 8 4, 597 5, 5 

Queensland , 90: 4, 246 ‘ 3, 407 , 411 
Brazil (exports) , 5 1, 564 : ) 
French Cameroon , 738 3, 320 +a) 
India 2, 396 1,672 5 129 
Norway j 85 5 
United States 3, 6, 279 ; E 7, 6, 695 


Total rutile 15 21, 763 3, 657 3 21, 000 


Excludes content of beach sand in stock dumps 
January to September, inclusive 
Data not available 
‘ Exports. 
Approximately 20 percent of ilmenite concentrates is zircon. 


justralia—A plant for the production of titanium pigments was completed ” 
Australian Titan Products, Ltd., subsidiary of British Titan Products Co., 
td., near Burnie, Tasmania, in 1949. Initial output of 5 tons daily (about 
1,800 annually) was anticipated; this was expected to be increased by 1951 to 
10 tons daily. Indian ilmenite was being used, but experiments with Australian 
concentrate were in progress. Titanium dioxide was produced “ experimentally 
in 1949 from Australian rutile by Zircon Rutile, Ltd., at South Yarra, Victoria. 
Construction of a larger plant was under consideration. Australia has pro- 
duced * experimental quantities of titanium metal. Research work has been 
curried out by the Australian Council for Scientific ard Industrial Research. 
Technology of production of the metal in the form of rod, wire, and sheet has 


Steel, Titanium and Titanium Alloys: Vol. 124, Nos. 25 and 26. June 20 and June 
-7, 1949, pp. 101-104, 132, 135, and 58-61, 92, 94. 
‘Kuhn, W. E., Kinsey, H. V., and Ellis, O. W., A Study of Some Alloys of Titanium : 
Canad, Min. and Met. Bull., vol. 483, No. 454, February 1950, pp. 74—87 
Gonser, Bruce W., Titanium Alloys: Ind. Eng. Chem., vol. 42, No. 2, February 1950, 
222-226. 
Brace, P. H., Hurford, W. J., and Gray, T. H., Preparation and Properties of Titanium 
Alloys: Ind. Eng. Chem., vol. 42, No. 2, February 1950. pp. 227-236 
Larsen, E. L, Swazy, E. F., Busch, L. S., and Freyer, R. H.. Fabrication of Titanium 
tich Alloys: Ind. Eng, Chem., vol. 42, No. 2, February 1950, pp. 237-242 


\ust, K. T., and Pidgeon, L. M., Solubility of Titanium in Liquid Magnesium: Jour. 
tals, vol. 1, No. 9, September 1949, pp. 585-587. 

Queensland Government Mining Journal, Zircon-Rutile-Ilmenite: Vol. 50, No. 573. 

1949, pp. 375-376. 

Oil, Paint and Drug Reporter, Trade Briefs: Vol. 156, No. 4, July 25, 1949, p. 66 
Metal Industry, Australia Titanium Supply: Vol. 75, No. 19, Nov. 4, 1949, p. 403 
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been developed by the Physical Metallurgy Section of the council in collabora- 
tion with the University of Melbourne. 

Canada.—Progress in 1949 was reported in development of the Allard Lake 
property by the Quebec Iron & Titanium Corp.—owned two-thirds by the Ken 
necott Copper Corp. and one-third by the New Jersey Zine Co. At the end of the 
year the 27-mile railway from Harve St. Pierre to the mine was more than 
half completed, and construction of harbor facilities Was well under way, a 
cording to Kennecott’s annual report to stockholders. Construction of the wharf 
and smelter at Sorel, on the south bank of the St. Lawrence River, was in 
progress, aS was construction of the power line from Three Rivers. If th: 
present schedule is maintained in 1950, as anticipated, one furnace of the five 
now contemplated, should be in operation in 1951. The over-all expenditur 
to bring the property to the anticipated daily production of 1,500 tons of ilmenite, 
to yield 500 tons of iron and 700 tons of titanium dioxide, now is expected to be 
$30,000,000. The company’s annual production target was 550,000 tons of ore, 
from which the furnaces at Sorel would yield 175,000 tons of high-grade iron and 
250,000 tons of titanium oxide slag, averaging over 70 percent TiQs. 

Dominion Magnesium, Ltd., began production of titanium metal in September 
1948 at its Government-built pilot plant at Haley, Ontario, using the Pidgeon-Ros 
trom process, claimed to be considerably cheaper than other processes. Ingots of 
25 to 200 pounds of metal of 99.5-99.6 percent purity are being produced ocecasion- 
ally for Government experimental work. 

Ceylon.—From time to time the reports of this series have indicated that 
consideration was being given to the production of ilmenite from extensive black 
beach sands in Ceylon. Several reports in 1949 indicated that the Government 
proposed erecting a milling plant; and one, at least, indicated * that a plant for 
the production of pigments was under consideration. Plans were for exploita- 
tion first of the sands at Pulmoddai in the Trincomalee district. 

India.—Before World War II, India led all other countries by a substantial 
margin in the production of ilmenite. The disruption to international trade, 

caused by World War II, resulted in establishment of the United States as the 
leading world producer of this product. Concern has been expressed in India 
over the possible loss of the United States market as an outlet for Indian ilme 
nite exports, but the shipment of new peak quantities of these concentrates to 
the United States in 1949 showed that the fears were premature and perhaps 
entirely unwarranted. 

United Kingdom.—Imports of titanium ores into the United Kingdom were 
reported as 75,693 long tons in 1949 compared with 57,247 in 1948 and 71,250 
in 1947. 


Senator Byrp. I understand Mr. Miles E. Robertson must take a 
plane, so we will hear from him now. 


STATEMENT OF MILES E. ROBERTSON, PRESIDENT AND GENERAL 
MANAGER, ONEIDA, LTD., ONEIDA, N. Y. 


Mr. Ronertson. Mr. Chairman and members of the Senate Finance 
Committee, my name is Miles E. Robertson. I am president and gen- 
eral manager of Oneida, Ltd., Oneida, N. Y., manufacturers of ster- 
ling silver and silver -plated flatware. 

1 appear before you in opposition to the proposal of the Secretary 
of the Treasury that the 20-percent retail excise tax on jewelry be ex- 
tended to silver-plated flatware, for the reason that the knives, pen 
and spoons, which constitute the category of silver-plated flatware, 
not luxury items but are just as necessary in every home as cups il 
saucers, Which bear no tax. It is to this proposal by Secretary Snyder 
that I now address myself. 

We all realize that the defense program may last for a long time; 
the tax and fiscal program of the Federal Government, therefore, must 
be adjusted to an indefinite period of high defense expenditures. 


* Mining Journal (London), Ceylon and India: Vol. 232, No. 5934, May 14, 1949, p. 35 
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If inflation is to be kept within reasonable control, there must be 
some emergency taxation to meet the situation. 

Excise taxes, usually on luxury or nonessential items, have been con- 
sidered a valid section of such emer gency taxation programs. 

It is easily demonstrated that silver- plated knives, forks, and 
spoons are not luxury items. They are, on the contrary, essential items 
which should not carry an excise tax unless there is to be imposed an 
excise tax on the sales of all necessities. There is no justification for 
imposing a discriminatory excise tax on knives, forks, and spoons 
when other commonplace, ut iteri lan items are not subject to a similar 
tax. 

It is my opinion that the proposal to place a 20-percent excise tax 
on knives, forks, and spoons stems from a series of misconceptions: 
First misconception : that, since silver is a precious metal, the use of 
the word “silver” in connection with any article implies that such 
article is a luxury item. Second misconception: that since one of the 
retail channels used in the distribution of silver-plated flatware is the 
jewelry store, any item carried and sold by the retail jeweler must 
automatically be a luxury and nonessential item. Combine these two 
misconceptions and you find the reason for the proposal of a 20-percent 
excise tax. 

Let me now dispose of these misconceptions: 

(a) The base metal of silver-plated flatware—knives, forks, and 
spoons—is nickel silver—copper, zinc, nickel alloy—and steel. 

The silver plating is necessary both to give a ple asing appearance 
and to insure safety when spoons and forks are put in the mouth after 
acid foods. The amount of silver deposited, by all manufacturers in 
the industry, even on the better qualities, constitutes but a small 
fraction of the total weight of the piece. 

The thickness of silver deposit varies from 0.000156 inch on the 
cheapest grade, to 0.00132 inch on the best grades. In both cases I 
have used a teaspoon for measuring, since that item is the most used 
piece in the home, and universally manufacturers plate it to a higher 
standard than is used on other pieces. Surely such plated articles are 
not luxury items, even though silver is used in the plating. 

(6) Our merchandise is distributed in the United States through 
many different types of retail outlets, for example: 
5-and 10-cent chain stores ______- oe : : 2 _ 15, 000 
Jewelry stores_- at ESE c ae __~ 15, 000 
Hardware stores____.- i bipitas Species bikie Seca ieeeae 5, 000 
Miscellaneous variety stores____ : ’ ‘ ot _._ 5,000 
Department stores a a as ses , eo 2, 500 
Drug stores_____ elect cs =~ 
Soareing noate and restaur: ant supplie ee : a ; 5 600 

cdot: 4 : 300 


The mere fact that silver- pl ated flatware is sold in jewelry stores 
does not classify it as a luxury item or a nonessential item. If that be 
the logic, then the same reasoning would persuade us that the 5- and 
l0-cent stores and the hardware stores were mainly purveyors of 
luxury goods and nonessentials, because these two great groups of 
retailers also ¢ arry in stock, display, and sell large quantities of silver- 
plated knives, forks, and spoons. 
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Silver-plated knives, forks, and spoons are not “jewelry” withi: 
the general meaning of the term. This is the customary definition 

Jewelry includes articles designed to be worn on the person or apparel for the 
purpose of adornment and which, in accordance with custom of ordinary usag 
are worn so as to be displayed, such as rings, chains, brooches, bracelets, cui! 
buttons, necklaces, earrings, beads, etc. 

It also includes articles to be carried in the hand, or hung on the arm, or carrie 
or Worn on the person, whether in pocket or bag or under the outer garmen 
such as cigarette cases, eyeglass cases, pencils, powder boxes, garter buckl« 
canes, purses, or handbags, if made of, or ornamented, mounted, or fitted, wit! 
pearls, precious or semiprecious stones, or imitations thereof. 

Knives, forks, and spoons are not jewelry. They are essenti: 
tools used in eating. In accepted society, at least, there are no sul 
stitutes for them. Remove them from the dining rooms and kitchen: 
of America and you might just as well discard the chairs and the 
table, the tea kettle, and pots and pans. If such obviously utilitaria 
items are to be taxed, it must be because they are plated with silver. If 
they were not plated, they would be tax- free. But, actually, silver is 
not the governing factor. The question is, Are silver-plated knive: 
forks, and spoons : essential to our civilian economy ¢ 

We, as manufacturers, understand the definition of luxury items 
and nonessential items: 

(1) Sterling silver knives, forks, and spoons have been so classed, 
and now carry a 20-percent excise tax. We make sterling silver knives. 
forks, and spoons and have not complained about either the definition 
or the 20-percent excise tax. With the great body of our purchasing 
public, solid silver is a luxury. There are substitutes for sterling si! 
ver knives, forks, and spoons. Silver-plated knives, forks, and spoons 
are the substitutes for the lower-income families. 

(2) Silver-plated hollowware—tea sets, vegetable dishes, trays, and 
so forth—have been classed as semiluxury items and now carry a 2!) 
percent excise tax. We make silver-plated hollowware and have not 
complained about either the definition or the tax. There are subst: 
tutes for silver-plated hollowware. For the great bulk of our purchas 
ing public, the china and glass industries offer reasonable substitutes 

On the question of “essentiality,” silver-plated flatware must not 
be confused with sterling flatware or even silver-plated hollowware. 
Silver-plated knives, forks, and spoons are essential items in ever) 
home and there are no substitutes. Only in the Far East, where 
chopsticks are in common use, are substitutes to be found. 

Silver-plated flatware—knives, forks, and spoons—has been re 
peatedly declared, by various Government agencies, as an essenti:! 
civilian commodity. 

During World War II the War Production Board clearly indi 
cated that it considered silver-plated flatware as an essential civilia) 
commodity. See War Production Board General Limitation Orde 
L-140, issued November 5, 1943. Actually, during the war —— 
the Office of Civilian Requirements specifically arranged for thie 
manufacture of tens of thousands of gross of silver- plated ives, 
forks, and spoons under its definition of a “necessity” —essential 
civilian commodity. 

On February 3, 1949, our industry task group met with the Nation 
al Security Resources Board in Washington. The Government off 
cials, who conducted that meeting, stated that silver-plated flatware 
had been defined as an essential commodity. 
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Recently NPA limitation orders on copper, nickel. zinc, and so forth, 
have clearly defined silver-plated flatware as an essential civilian 
commodity. 

In the tax laws of 1924, 1932, and 1948, the Congress specifically 
exempted silver-plated flatware—knives, forks, and spoons—from 
excise taxes on the proper ground that it was a “household necessity,” 
as much so as china or glassware; but it was not a jewelry item and 
it Was not a luxury. 

There are over 12 million dozens of sliver-plated knives, forks, and 
spoons mace and sold each year. 

This quantity sorts up into approximately four different qualities, 
which are sold at four different price levels. 

As a matter of: statistics, not more than 20 percent of this volume 
is sold in jewelry stores; the other 80 percent is sold in hardware 
stores, drug stores, general stores, department stores, 5- and 10-cent 
stores, and so forth. 

A very large percentage of the production is distributed in the hotel, 
restaurant, and boarding-house field. There, of course, it is just as 
important and just as much a necessity as are brooms, dustpans, glass- 
ware, and china. 

Well over 1,500,000 dozens are distributed annually through the 
5- and 10-cent stores. 

This merchandise is resold at 15 cents, 20 cents, and 25 cents, de- 
pending on the size and type of the piece, and the margin of profit is 
very low. An excise tax would force higher prices, and since these 
chain stores usually adhere to 5-cent differentials in their pricing, 
the imposition of a tax would mean a more than ordinary increase 
in price. 

The Government itself—National, State, institutions, and so forth— 
buys well over $1 million of these items each year. This is further in- 
dication that the items are necessities. 

Generally speaking, the retailers in all trade categories cut down 
or soft pedal their advertising, merchandisin, and exploiting efforts 
on merchandise which carries a high excise tax, such as 20 percent. 
Their heaviest selling effort is reserved for tax-free merchandise. 

Thus, excise taxes reduce sales or limit their increase, curtail em- 
ployment, increase unit costs of production, increase the overhead 
burden, and reduce income-tax revenues which the Government would 
otherwise receive. 

It is for these reasons solely that a manufacturer, such as Oneida, 
ind so forth, would consider that a 20-percent excise tax on silver- 
plated knives, forks, and spoons was discriminatory. The items are 
essentials and household necessities and are properly classed with 
household furniture, chinaware, glassware, pots and pans, and so 
forth. If other essentials or semiessentials are tax-free, can it be 
equitable to single out knives, forks, and spoons for taxation / 

Practical substitutes can be found in the case of all truly luxury 

tems. There are no substitutes for knives, forks, and spoons. 

For example, the GI’s when they came home—thousands of whom 
were married before they left and other thousands who married 
later—found that they had to buy knives, forks, and spoons among 
their first purchases. 
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For those of limited income the 5- and 10-cent stores, hardware 
stores, and bargain basements are the natural suppliers. It does not 
seem proper for young men and young women, who are just starting to 
make a home, to find that their bare necessities are taxed the same as 
diamonds, fur coats, and sterling silver. 

This noon you will eat your luncheon. You will buy food, but 
you will need certain essential equipment. Needed will be a table, a 
chair, a tablecloth and napkin, a glass, china, and knives, forks, and 
spoons. 

Every one of these items is essential. Of them all, why should the 
knife, fork, and spoon be singled out to be taxed? Most of us eat 
three meals a day for 865 days in each year, and for as many years as 
we will live. We must have knives, forks, and spoons, until some 
genius can find substitutes other than sandwiches in a paper bag. Is 
that not a proper measure for “essentiality” / 

There is now a 20 percent excise tax on jewelry, fur coats, sterling 
silver, and other luxury or semiluxury items. 

Can it be other than unjust and discriminatory to impose the same 
20 percent excise tax, and include in the same classification of “non 
essentiality” an essential item such as silver-plated flatware / 

In view of the reasons presented, I definitely beg and recommend 
that no excise tax be imposed on silver-plated flatware—knives, forks, 
and spoons. 

Senator Mrtu1k1Nn (presiding). Thank you very much. 

Our next witness this morning is Mr. Doub, Franklin Novelty Co., 
of Baltimore. 


STATEMENT OF R. M. DOUB, FRANKLIN NOVELTY C0., 
BALTIMORE, MD. 


Mr. Dovs. Mr. Chairman and committee members, I have a state- 
ment here which I would like to read. 

Senator Minin. Make yourself comfortable. 

Mr. Dovuns. My name is R. M. Doub. My address is 644 West Balti 
more Street, Baltimore, Md. 

[ am one of a small group of owners of so-called claw machines 
which are placed in various restaurants and other retail establish- 
ments in and about Baltimore. There are some two to three hundred 
of these machines in the Baltimore area. A number are also operated 
elsewhere, principally, I believe, in New Orleans, La., and San Fran 
cisco, Calif. 

The claw machine works essentially on the same principle as a trav- 
eling excavating crane, as you can see from the photographs before 
you. 

It consists of a miniature claw suspended from a boom located at the 
rear center of a glass-enclosed case, in which are displayed various 
articles of modest value, such as safety razors, flashlights, household 
tools, and so forth. 

The lower end of the boom is hinged at the foot of a derrick o1 
mast so that the boom may be moved forward or backward and from 
side to side, thus placing the claw in position to grasp and pick up a 
selected item of merchandise from among the articles visible in the 
display case. The cost of playing is 5 cents. 
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Success in operating the machine so as to obtain the desired article 
is dependent upon the player’s skill and judgment, as I shall explain 
more fully. 

Under section 3267 of the Internal Revenue Code, coin-operated 
amusement or music machines are subject to a special tax of $10 and 
so-called slot machines, whose successful operation depends upon 
chance, are subject to a tax of $150. The Bureau of Internal Revenue 
holds our claw machines subject to the $150 slot-machine tax. This 
tax would, of course, be raised to $250 by the House revenue bill, 
H. R. 4473. 

The tax of $50 originally enacted in 1941 was not too difficult for 
us to sustain as a temporary war measure. But asa permanent feature 
of our revenue laws at the $150 rate, now to be increased to $250, it 
will force us out of business. Therefore we are here to save our busi- 
ness by asking that claw machines be removed from the slot machine 
classification. We seek only to be placed in a reasonable tax bracket 
suitable to the character and resources of our business. 

The term “slot machine” is commonly used to mean the so-called 
one-armed bandit—a device of pure chance, insofar as the player is 
concerned, which is operated simply by inserting a coin and pulling a 
lever. We are not in that business nor in any way connected with it. 
It is entirely out of our league, not only in terms of the character of 
the machines used but also from the standpoint of scope of operations 
and comparative financial return on capital investment. 

The application of the slot-machine tax to our business is not justi- 
fied as an incident of a campaign of repression of gaming devices 
like one-armed bandits, because the claw machine is not a slot machine 
in that sense at all; nor is it justified as a revenue measure, because 
it is actually killing the source of taxes at which it is directed. 

The tax has already caused the withdrawal from operation of hun- 
dreds of claw machines. This, in turn, has resulted in loss of revenue 
not only from the special tax but also from income taxes of owners 
of the machines, whose business has been curtailed or destroyed. 

To operate the claw machine the customer turns the locator handle 
at the right center of the machine to the right or left, thus moving 
the boom and the claw so that the latter will be suspended at a point 


just above a desired article. The point from front to rear at which 


the claw will light is shown on an indicator at the rear of the machine. 
Having placed the claw in position, the operator inserts a nickel in the 
aperture at the left center of the machine, thus starting an electric 
motor which causes the boom to move forward and the claw to open 
and drop down. The claw closes when it has completed its descent. 
If the player is skillful the claw will grasp the desired object as it 
closes and deposit it in a chute which leads to a receptacle from which 
the player obtains the object. If it appears to the player that the claw 
will miss he can improve its position during its descent by spinning 
the locator handle to the right or left. 

Every object in the case can be obtained by the player. His success 
depends on his skill in determining the correct angle of the boom for 
grasping a desired article and in m: ranipulating and controlling it. 

Senator Minirkin. Can he miss? 

Mr. Dovuns. He sure can, sir. If he does not position the claw 
strategically, he can expect to get nothing. If he does, and skillfully 
manipulates it, he will succeed. 
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The mechanism of the machine consists simply of an electric moto: 
driving a cam shaft with three arms which are connected to the boom 
and claw. This mechanism has not been and cannot be set to govern 
either the percentage or the number of the merchandise units which 
will be grasped by the claw. 

By contrast, the one-armed bandit and similar types are built to pay 
off at a predetermined percentage. All use the ‘three-reel_ principle 
which you can see in the photographs which have been passed out. 
There is no skill involved in putting money in a slot and pulling a 
lever, and that is all the player does. His success is thus dependent 
entirely upon chance. 

In determining whether a device constitutes a lottery or other game 
of chance the courts ordinarily apply the test of the dominating ele 
ment. If the dominating element determining the result is skill, the 
machine is not a coming ace (People v. Lavin, 179 N. Y. 164; 

N. E. 752, 755 (1904) : ’. J. 968). 

No claw-machine ee expects a prize to turn up by the laws of 
chance. Instead, by means of the locator to which I have referred, he 
controls the position of the boom and claw, not only before the machine 
is set in operation by insertion of the nickel but during the entire time 
of its operation. It thus seems clear that the ¢ lominant element is skill. 
We, therefore, think that these machines would be more accurately 
classified as amusement and vending devices than as gaming machines 
like the one-armed bandit. 

They are similar to coin-operated and manually controlled shuffle 
board games and bowling games. These have been ruled by the Bureau 
to be games of skill subject to the $10 tax, in spite of the fact that a 
prize is offered for high score. 

Permit me to describe briefly our method of doing business. The 
key factor is our ability to buy merchandise directly from the manu- 
facturer at slightly less than 50 percent of its retail value. For ex 
ample, on merchandise purchased for 45 cents the machine should 
return a gross of about $1. 

Of this, 45 cents is. of course, allocable to the cost of the merchandise : 
another 25 cents is paid to the proprietor of the establishment where 
the machine is located; and 12 cents goes to the salesman who services 
the machines for us. These expenses amount to 82 cents, leaving a gross 
profit to the owner of the machine of about 18 cents, or 18 percent of 
the total collection. Out of this must come substantial amounts fo! 
Federal, State, and city taxes, and overhead. The Baltimore city tax 
alone is $65 per machine. 

Our net profits, before personal taxes, will average less than 10) 
percent of the gross return of the claw machines ow ned by us. This 
is shown by the financial statements which I shall submit to the com 
mittee. The cost of the merchandise will be not less than 45 percent 
of the total collections from the machines, as the above example 
indicates. It is only because we buy directly from the manufacturer 
that we obtain a profit as substantial as the modest one shown by our 
statements. This is understandable when it is realized that, although 
the machines are still played for 5 cents, the cost of the merchandise 
has risen enormously since they were first used years ago. 
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In a sense, we are ina position compart able to that of jobbers marking 
up merchandise to the customer or player at a percentage which is 
customarily in ordinary business transactions. Every customer does 
not pay at the same rate because some are more skilled than others. 
But, on the average, the articles are disposed of by us at the going 
retail price, 

From another point of view, the payment of a nickel to operate the 
claw machine is not unlike the purchase of a hunting or fishing lcense 
from the State or from the owner of a private game preserve. 

Like the preserve owner, we find it profitable to sell licenses. The 
hunting or fishing license may or may not pay off in fish or game, 
de .pending largely upon the skill of the fisherman or hunter. It will 
always pay off, however, in the enjoyment of hunting or fishing. Cer- 
tainly nobody would regard the sale of a license or right to fish or hunt 
as a gambling arrangement. Yet it is basically quite similar to the 
enterprise in which the owners of the claw machines are engaged. 

We submit, therefore, that our machines are simply not a part of the 
gambling picture to which the $150 tax was intended to apply. Last 
year’s collections of the slot-machine tax amounted, we understand, 
to about $10 million. Of this sum it is a safe estimate that no more 
than 1 or 2 percent came from those few claw machines which still 
remain in operation, in spite of the special tax. 

The claw machine is entirely out of place, and cannot long main- 
tain itself, in a company which can pay such a tax. We would appre- 
ciate this committee's recognition of our true position and the granting 
of relief by removing these machines from the slot-machine c¢ ‘Jassifica- 
tion. 

Senator Hory. How much does it cost to take a try at the machine? 

Mr. Dovs. Five cents. 

Senator Hory. How much can you win if you should use skill? 

Mr. Dovs. Our articles run anywhere from 10 cents to roughly 3 
or 4 dollars in retail values, sir. 

Senator Hory. I see. And you get 5 cents a try / 

Mr. Doun. Five cents a try. 

Senator Hory. If you are skilled at it you get something. If you 
ire not, you miss ¢ 

Mr. Dovus. That is right. 

1 would like to say this, also, that previously to this tax I operated 
about a hundred machines. When this tax came into being it was $50, 
increased to $100, and last year increased to $150. I am now down to 
operating about 20 machines. 

I have here a financial statement for the first 6 months of this year, 
and on a gross business of $39,531.45 I made a net profit of $570.82. 
That is not allowing for any salary for myself or any use of a building 
which I own in rent or anything else, and that seems to be the trend 
in our business. The tax has become and reached the stage where it 
is really confiscatory, and I feel, if the $250 tax now proposed goes into 
effect, it will amount to confiscating our business. 

I have these statements here, financial statements from three of the 
operators who are operating. 

Senator MiturKk1n. We will put them into the record. 

Mr. Dovs. I thank you, sir. 
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Franklin Novetty Co.—Statement of income and expenses on claw-machine 
operations for the 6 months ended June 30, 1961 
Income: 
uments SOU i Oa ra ee ee el ee $39, 531. 45 





I NN OR ea 9, 744. 54 
29, 786. 61 

Less location owners’ share_____-______-_ iba Sele etal erie uae 13, 675. 20 
SPO RTD Oh CU ONIOIE oo one oo iecceiicemene 16, 111. 41 


Overhead expenses: 


peraries ain wares ar ermovers. 6, 685. 92 
Employees’ auto and service expenses, ete__.__-_ 418. 75 
Repairs and maintenance of machines and equipment__________ 1, 830. 60 
Pa ig eo isnmeeipmittpteeninicnhiascbeiesniiel 376. 46 
No hs thn cacao 209. 04 
Depreciation____~_ : aa Ae eg Slates anions nese niet peionatincd Gaceinieacimaa eins 1, 140. 02 
Telephone, te legraph, and Recast eietetouibl Lads eakeste ec eeeeke 391, 21 
Printing, stationery, and office expense A a a ae tal 13. 25 
RAE ORIG CN cere cati cae nse ee pil Ne io aati 150. 00 
atc a Si SE aie fo oinrimcbentidiciaiha ition acie sotmnebs Gates 307, 95 
SI ese ratn eeraeg ee dm t e epee ia aan esenansioa a aeons 304. 53 
Ground rent ee ee ee kee ald edad bee Lees Eee Pe 85. 50 
Traveling expenses icin fe et aeetaabamaMire etter 421. 74 
Taxes, payrol............ ites esteemed sa Saanialea loved 62. 35 
Taxes and licenses, machines: 
Federal tax, 28 machines, at $150 per year______ $2, 100. 00 
City tax, 16 machines, at $65 per year__ tiles 520. 00 
County tax, 12 machines, at $25 per yvear___ ‘ 150. 00 
—_—_— 2, T70. 06 
BO a es a bietniteteescnninnssetiamesiniionnsina 323. 27 
yi ie | PE eer Senncebtitaeashidek colina ke diacte 2 eigen ae 15, 540. 59 
OE IG sini so wsannicecchasinie nani id ciapet abet diabetics 570, 82 


NoTe.—Building and office rental expense, ordinarily an expense of operations, is not 
included in this statement. No deduction was taken in this statement for owners or 
proprietor’s salary. 


Novelty Sales Co.—Operating income on claw machines for 6 months ended 
June 30, 1951 


Gross income____-_-~ kaa ee Ian ge cae _ $127, 202. 33 








Commissions paid to ‘loc ations thediceman casas aide chek fas es ediooa dean 31, 800. 58 
Income less commissions to locations__.____..-- J 95, 401, 75 
Cost of ee 
Inventory Jan. 1, 1951_ decid acnaiiewineticicigpansaas teeta: Sigal. “A 
PNR do ee Sree i er ca ak er en __... 78, 999.00 
Total_ a heels Sethe Rina de seasons. beds ache 
Inve ntory ‘June 30, “19: ea i ee 
Coen: Or: TR a ete ews ee ee 05 
AE IN ioe ca in careichocenten 14, 081. 48 
IT i er aS 4, 502, 12 
Fn OO i te 62, 380. 65 
SOI ID aacentpicst cS cette tomb id ee deed et es 33, 021. 10 


oo 


— 
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Novelty Sales Co.—Operating income on clam machines for 6 months ended 
June 30, 1951—Continued 


Expenses : 








hine Machine’ expense rat ee $850. 00 
Supplies__- 5 ill hichlendteankes ; 2 S06. 66 
Salaries and wages_. Kinison a eaiilies oe 7 8, 092.11 

1. 45 Telephone__ = schaiaisa paisa : ‘ 734. 72 

4. $4 Hardware and parts acaae taint ; 3, 470. 09 

al Installation and repairs _— S06. OS 

6. G1 Oflice expense saiaessatatelabt . 5 379. 52 
Auto and truck expense ¥ ; 356. 98 

ei Advertising and promotion__.-_--____ bi 427.15 

11. 41 Heat, light, and power...........-—~ : carta ie 346. 92 

ae Rent, storage el tal i i a esa i nd. OO 
OS seis eee Be a 86. 00 
Insurance. iene — ipebceiaat ; 589. 46 
Shop expense____- sail nasi tecatat te setaacircarecgeleesiiel dame haisesombonets 215. 50 
Transportation —_ % sim eal cee hoe tad 15. 00 

76. 46 Miscellaneous expense ecient ie : ; &3. 70 

09. O4 Depreciation —- Sieaiotate a wien cs 1,151. 94 

10. 02 Payroll taxes ies eae Saas 356. 37 

91. 21 Licenses, Federal, city, and county_-------------. 5, 963. 39 

13. 25 Admission tax xs ae S C 654. 20 

RO 00 Retail sales and use tax ' ape S86. 00 

57. 95 ae 

04. 53 eens ONS oo on ees. eisiin see taeadcnoees $26, 356. 79 

&5. 50 3 2 a ons 

1.74 a wcities . 6, 664. 31 


62. 35 NoTe,—This statement does not include any salary to owner. 


Gift Novelty Co—Claw machine operating profit and loss statement for the 
6 months ended June 30, 1951 


Gross income 5 $126, 617. 60 
770. 06 Commission paid location 31, 654. 40 
Hon ed 
Pat? at - ats 
. Income eee = =. fo Se 94, 963. 20 
940. 59 Cost of income 
— Inventory Jan. 1, 1951 : . $23, 331. 46 
570, &2 Purchases............_. SSP REESE. OS eee ewene eT 
is 1 A - 
ners ¢ Total : Rae peal Marites Ded tet 9) eh te 92, GOS. 6O 
Inventory June 30, 1951__ — D1, 538. 1 
nded EE ID gC RE NOTE 11, 165. 47 
Add commissions Lise babii sed 12.185. 53 
202. 33 Employees expense________-- suladalanalncatanie : $, 367.99 
800. 58 - 
—— I OO I ee emetin abe mae F 57, 718. 99 
401, 75 
RN NN te ea gg 8 oe - 57, 244. 21 
Expenses : 
Machine expense___- wiblaiinid ; $790. 00 
Salaries and wages___- : 6, 941. 99 
Stationery and office expense Sh ahiacdeean 308. TD 
Installation and repair oll 271. 62 
Shop expense 221.99 
Hardware and parts ; os 2, 506. 69 
Supplies 8364. SS 
Taxes, Federal, State, and local__ ge. ‘ . 4,959. 67 
Use tax a 993. 64 
, B80), 65 Amusement taxes : 633. 09 
—_ ocial-security taxes 110.47 
}, 021. 10 Miscellaneous taxes 6.05 
Telephone and telegraph a 279. 4 
Light, heat, and power a abit ues Sele 8 177. 00 


86141—-51—-pt. 3-—-——-69 
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Gift Novelty Co—Claw machine operating profit and loss statement for 
6 months ended June 30, 1951—Continued 
Expenses—Continued 
Automobile and other transportation_____- $695. 5 
Insurance__. 994. ¢ 
Hauling 36. 
Advertising and promotion aa ah ae A 788. 6 
Miscellaneous expense___ 40.3 
LOCRTHODS: stein aiid 20. 
Legal and auditing 3 114. 
sStorage____ Dacia ” . aie DS. 
Leasehold expense 
Depreciation___- 


Totals expenses ae ; $23, 081. 7 


Net operating income 
Note.—Partnership: No salaries to partners included. 
Senator Mitimin. Mr. Osherman of the National Ballroom 
Operators Association. 


STATEMENT OF J. A. OSHERMAN, ACCOMPANIED BY THOMAS B 
ROBERTS, REPRESENTING THE NATIONAL BALLROOM OPERA 
TORS ASSOCIATION 


Mr. Osuerman. My name is J. A. Osherman. I represent t! 
National Ballroom Operators Association as Washington counsel. 
This association is composed of the owners of ballrooms in 27 Stat: 
and the number of ballrooms so represented is approximately 2' 
comprising JU percent of the important ballrooms of the ent 


country. 

Mr. Roberts, who is general counsel of the association, from De: 
M ines, Towa, is also here with mie. 

Our position is simply that Congress never intended to class 

llrooms under the cabaret tax, and the House, in section 404 

1. R. 4473, gave us that relief. 
amendment and the committee report are set forth in our s 
and the effect of this committee report is that the principle | 
n in the Geer ease, Geer against Birmingham, should cont: 
er than the principle of the Avalon case. The Geer case held t! 
ballroom was not a cabaret. The Avalon case, held that a ballro 
a cabaret. 

The effect of that amendment is to confirm the fact that Cong 
had never intended to tax ballrooms as cabarets; that has always be: 
the law prior to the Avalon case, and was recognized by the Bur 
of Internal Revenue in numerous rulings given ballroom operators 

Gentlemen, the relief which we seek is not ordinary relief fron 
excise-tax inequity but a confirmation of what has always been 
ntent of Congress as shown by the legislative history of 
1700 (e) of the Internal Revenue Code. 

W hile it is submitted that the reasons given by the House c ay t 
its committee report for the enactment of section 404 of H. R. 

: alone sufficient to warrant your enactment of the same tes 
ertheless we believe that we can demonstrate conclusively that ) 

re to enact such an amendment will radically reduce revenue 
thereby defeat the very purpose of the new revenue act. 


} 
4 
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Ballrooms, as they are commonly known, are not cabarets, never 
have been cabarets, ‘and never will be. No better indication of the 
correctness of this statement can be had than the fact that they are 
not considered cabarets by the American Federation of Musicians, 
the American Society of Composers, Authors, and Publishers, and 
amusement-trade publications. As we all know. a ballroom is funda- 
mentally a place to dance and he pee pu Irpos e of those who 
attend such an establishment is to engage in dancing. The sale of 
such minor items as soft drinks, pop corn, a candy bars is for the 
convenience of the patrons and, as such, is purely incidental. No 
patron frequents a ballroom solely for the pu ery e of agers of 
refreshments. A cabaret, on the other baat, a place, as Judge 
Graven pointed out in the case of Geer v Beale gham. which the 
pu iblic usually and generally patronizes for purpos es other than dane 

. such as to see the floor show, entertain guests, and partake of food 
aa drink. For more than 30 years Saar to the Avalon case, ball- 
rooms were classified under section 1700 (a) of 5 Internal Revenue 
Code, the same as skating rinks, movie theaters, baseball and softball 
games, amusement parks, boxi ny and VW restling shov Ss, horse and dog 
races, circuses and carnivals, autocar races. high-school and college 
athletic events, concert halls, legitimate HeaLers, In every one 
of those places of amusement soft drinks and refreshment items, such 

Ss pop corn, pe anuts, and ¢ dy, are avi ula le atrons as merely 
incidents at ie ths edtertadment offered. nly an admissions tax has 

levied and is now levied on each of the foregoin: aces of 
ntertainment. 

It affirmatively appears that while the 

the sale of refreshments to the form 
ballrooms is the same as the incidental rel: 
of refreshments and the form of enterta 
he foregoing establishments, the effect 
le of refreshments in ballroom: 
ereby discrim nate against them } 
laces of entertal nment aret the 

lental to the entertainment furnished. 
=: to competitior as a bélivoam. 

yve-mentioned, is primarily a poor man’ 
compared to a cabaret which is fre j 

nore means. It is well known that prices « 


is frequel ted il 


nts ina ballroom do not exceed those charged 
dinary retail outlets, while the prices charged 


ibarets are many times higher than those charged 


Ai 
i i 


) 
ie legislative history of ry oo 1700 (a) and section 17! +) for 
30 years, as summarize + Distri ‘aven in Geer Vv. 


J 


ming ham, shows that the slidilinioen tax was intended to tax those 
ces of entertainment which make a charge at the box office fairly 
flecting the value of the entertainment offered. Cabarets might have 
n placed in this same category except for the fact that they do not 
irge an admission at the box office but include the cost of the ente 
nment in the prices of the food and drinks and consequent ly ad specia 
x had to be designed for them. 

lo pl ace ballrooms in the same category as cabarets is in effect to 


| | 1 | 
t them to confiscatory double taxation. inasmuch as one tax 
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imposed at the box office on the price of the entertainment and another 
tax for the same purpose is imposed on the charges for refreshments. 
These charges, unlike those in a cabaret, are not - increased to include 
the cost of the entertainment offered. Obv iously, ballrooms cannot 
survive such manifestly unfair and grossly discriminatory taxation 
bse their afore-mentioned competitor s, appealing to the same class 
f patrons, pay but a single tax levied only on their admission char ges. 
Taxing ballrooms under section 1700 (e), instead of section 1700 (a), 
is already having a disastrous effect on the entire industry. As proof 
of this fact, we have with us several letters from ballroom operators 
in which they state that they have either gone out of business or are 
contemplating going out of business. To read all of those letters to 
your committee would take more time than that allotted to us, so we 
have appended to this memorandum copies of those letters. The orig 
inals, of course, are available for your examination. The gist of those 
letters, of which the letter appearing on page 6 of our statement is 
typical, is that attendance has fallen off entirely due to the tax and such 
tax is so highly discriminatory that patrons who formerly patronized 
ballrooms are now being diverted to. other places of entertainment 
where incidental sales of refreshments are not subject to a cabaret tax. 
As further proof of the deplorable state of the ballroom industry 
due to the imposition of the cabaret tax, the National Ballroom 
Operators Association has made a spot check of ballrooms in the 
States of California, Colorado, Illinois, Indiana, Iowa, Kansas, Mis- 
souri. Minnesota, Nebraska, Ohio, Oklahoma, Wisconsin, South Da- 
kota, and Utah and found that 33 ballrooms have gone out of busi- 
ness, 14 ballrooms are contemplating going out of business, and 
hallrooms have curtailed their nights of operation. The names of 
these ballrooms in their respective groups are shown on lists appended 
to this statement. In this same connection the following telegram 
was received yesterday from the association’s managing secretary : 
Des Mornes, Iowa, August 2, 1951. 


J. A. OSHERMAN and T. B. Roperts, 
Washington, D. C.: 


As the result of a survey which I recently made of the ballroom business it is 
my opinion that a majority of the ballrooms of this country have been so 
adversely affected by the cabaret tax that they have either closed their doors, 
curtailed their operation, or are considering doing one or the other. 

NATIONAL BALLROOM OPERATORS ASSOCIATION, 
Orro Werer, Managing Secretary. 

We know, as your committee knows, that it is just as important not 
to lose revenue as it is to inerease revenue. We, therefore. come to the 
important consideration that unless the amendment in H. R. 4475 is 
enacted, ballrooms will be driven out of business with a large resultant 
loss of revenue. 

In the vear 1948 54 representative ballrooms in 17 States paid about 
S860,000 in admissions taxes. Were your committee to have before it 
the total admissions taxes paid by all the ballrooms in the 48 States, 
it would. of course. amount to several millions of dollars annually. 

Having clearly shown that the effect of the discriminatory tax 
imposed by section 1700 (a) is to force ballrooms out of business and 
decrease the nights of operation, it necessarily follows that the ad 
missions tax heretofore received by the Federal Government will be 
reduced to the extent of millions of dollars. Certainly no one familiar 
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with the ballroom industry as a whole can, by the greatest stretch of 
the imagination, make the statement that the placing of ballrooms 
under the cabaret tax imposed by section 1700 (e) will result in any 
increase in revenue. This point can be graphically illustrated by the 
Archer Ballroom Chain, which operates seven ballrooms in South 
Dakota, Iowa, and Missouri. These ballrooms paid a total Federal 
admissions tax of $78,359.81 for the year 1950. Had it not been for 
the fact that the House enacted the amendment here in question, Mr. 
T. H. Archer, would by now have leased one of his ballrooms for other 
business purposes and, in the event the amendment does not become 
law, will be forced to do likewise with his other six ballrooms. That 
would result in a complete loss to the Government of admission taxes 
amounting to approximately $80,000 annually. 

Many of these ballroom operators who have either gone or are going 
out of business are veterans, while others are peop le of small means 
who are losing their only means of livelihood. They complain bit- 
terly about the fact that the corner movie the: ater, the roller-skating 
rink, ball park, and the stockear race track in their same community 
pay only an admissions tax, and the further fact that many so-calle d 
private clubs operated by some veterans’ group, lodge, or similar 
Seaesinetion and in direct competition with ballrooms because they 
regularly put on public dances, pay no taxes whatever. 

Many of our ballroom operators have voiced the complaints of 
patrons who like to go to ballrooms as a relaxation from their labors 
and who cannot now afford to do so. It all comes down to the fact, 
therefore, that the workingman and the young people with limited 
means are being deprived ‘of wholesome and healthy entertainment. 
Certainly with all the current talk against juvenile delinquency it 
seems unfair to deprive young people of the opportunity of listening 
and dancing to good music in a wholesome environment and, instead, 
to drive them into the unwholesome atmosphere of many places fre- 
quented mainly by undesirable people. It must be remembered that 
every ballroom in our entire association is supervised by the police, 
something which cannot be said of the many pubs, dives, and unde- 
sirable honky-tonks which will be the only remaining places of enter- 
tainment which they can afford to patronize. 

Gentlemen, we feel sure that should we fully pursue our rights 
for relief in the courts that the ambiguity in section 1700 (e) will be 
resolved in our favor. The wheels of justice, however, grind so 
slowly that by the time such relief comes it will be too late. We submit 
therefore that where such an ambiguity admittedly exists it is the 
duty of Congress to resolve that ambiguity, for the reasons we have 
stated, in favor of the ballrooms of: the United States and thereby 
save an old and established industry upon whom the livelihood 
thousands of people depend. 

Senator Miturkin. The House has done it 4 

Mr. Osuerman. The House has done it. 

Senator Minuikin. And you are in favor of our going 
the House ? 

Mr. Osuerman. Absolutely. I believe that Mr. Stam is familiar 
with the whole question, and it merely means that we ask you to 
confirm what had been done for 30 years, and by legis! 
which shows the intent of Congress during that period. 

Senator Minurr. Thank you very much. 
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Mr. Roserrs. Senator, letters are attached to our prepared state 
ment. 


Senator Mrnir«rn. You may have the full statement, with all at Cod 
tachments, which you wish to add, put into the record. V 
Mr. OsHerMAN. Thank you. con 
(The prepared statement and attachments are as follows :) 
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STATEMENT OF J. A. OSHERMAN AND THOMAS B. ROBERTS, APPEARING ON BEHAI nev 


OF THE NATIONAL BALLROOM OPERATORS ASSOCIATION I 
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Since Congress intended that bona fide ballrooms and other similar 
places be taxed under section 1700 (a) of the Internal Revenue Code 
rather than under section 1700 (e) of said Code, and the House in this 
EKighty-second Congress confirmed that intention by an amendment in ball 
H. R. 4473, this statement urges the Senate to enact the same amendment. wr 


My name is J. A. Osherman. I am a member of the law firm of Gallagher, mir 
Osherman, Connor & Butler, Bowen Building, Washington, D. C. We are the the 
Washington counsel for the National Ballroom Operators Association with its sole 
principal office in Des Moines, Iowa. The National Ballroom Operators Asso har 
ciation is an organization composed of owners of ballrooms operating in 27 whi 
States and the number of ballrooms so represented is approximately 200, com- dan 
prising 90 percent of the important ballrooms of the entire country. and 

I have with me today Mr. Thomas B. Roberts, of Des Moines, Iowa, who has clas 
assisted me in the preparation of this statement. Mr. Roberts is the legal counse ska 
for the association and was the principal attorney representing the plaintifi box 
ballroom operators in the case of Geer v. Birmingham (S88 F. Supp. 189, and 185 ear 
I’, 2d 82). the: 

The House in section 404 of H. R. 4478 of this Congress, after careful consid: mel 
ation, excluded bona fide ballrooms from the provisions of section 1700 (e) of me} 
the Internal Revenue Code, which imposes a tax on cabarets, by inserting afte 
the second sentence thereof the following new sentence: “In no case shall suc! 
term include any ballroom, dance hall, or other similar place where the serving 
or selling of food, refreshment, or merchandise is merely incidental, unless su 
place would be considered, without the application of the preceding sentence, 

a ‘roof garden, carbaret, or other similar place.’ ” 

In the House committee report accompany said act, House Report 586 
page 126, the purpose of this amendment is stated to be: 

“This section amends section 1700 (e) (1) of the Internal Revenue Code t 
exempt from the cabaret tax bona fide dance halls, ballrooms, and other simila 
places where the serving or selling of food, refreshments, or merchandise 
merely incidental to the music and dancing privileges furnished, unless t 
conduct of the place is such as to bring it within the normal concept of a ro 
garden, cabaret, or similar place. This determination will be made by refer 
ence to the over-all operation of the establishment, including such factors as tl] 
relative income from the several activities over a period of time, the relati 
portion of space devoted to the various activities, the type of refreshime! 
served or sold, the scope and character of the entertainment furnished, and t] 
hours of operation. 

“The purpose of this amendment is to make it clear that the principles set 
forth by the district court in the case of Geer v. Birmingham (88 F. Supp. 189) 
are controlling in the determination of whether the establishment involved 
operating as a cabaret or as a dance hall, and to avoid the broad constructi: 
placed upon the statute in the case of Avalon Amusement Corporation v. Unit 
States (165 F. 2d 653), and in the court of appeals decision reversing the decisi 
of the district court in the Geer case (Birmingham v. Geer (185 F. 2d 82), whi 
require that dance halls and similar establishments be taxed as cabarets, ev: 
though the serving or- selling of food, refreshments, or merchandise is mert 
incidental.” 

The effect of that amendment is to confirm the fact that Congress had nev 
intended to tax ballrooras as cabarets. That had always been the law pri 
to the Avalon case and was so recognized by the Bureau of Internal Revenue 
numerous rulings given ballroom operators.’ 


1 Many of these rulings are set out verbatim on pnp. 215 to 220 of Judge Graven's opin! 
in Geer vy. Birmingham as reported in 85 F. Supp. 189. 
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Gentlemen, the relief which we seek is not ordinary relief from an excise-tax 
inequity but a confirmation of what has always been the intent of Congress as 
shown by the legislative history of section 1700 (e) of the Internal Revenue 
Code. 

While it is submitted that the reasons given by the House committee in its 
committee report for the enactment of section 404 of H. R. 4473 are alone suffi- 
cient to warrant your enactment of the same amendment, nevertheless we believe 
that we can demonstrate conclusively that your failure to enact such an amend- 
ment will radically reduce revenue and thereby defeat the very purpose of the 
new revenue act. 

Ballrooms, as they are commonly known, are not cabarets, never have been 
cabarets, and never will be. No better indication of the correctness of this 
statement can be had than the fact that they are not considered cabarets by 
the American Federation of Musicians, the American Society of Composers, 
\uthors, and Publishers, and amusement trade publications. As you know, a 
ballroom is fundamentally a place to dance and the primary purpose of those 
who attend such an establishment is to engage in dancing. The sale of such 
minor items as soft drinks, popcorn, and candy bars is for the convenience of 
the patrons and, as such, is purely incidental. No patron frequents a ballroom 
solely for the purpose of partaking of refreshments. A cabaret, on the other 
hand, is a place, as Judge Graven pointed out in the case of Geer yv. Birmingham, 
which the public usually and generally patronizes for purposes other than 
dancing, such as to see the floor show, entertain guests, and partake of food 
and drink. For more than 30 years prior to the Avalon case, ballrooms were 
classified under section 1700 (a) of the Internal Revenue Code, the same as 

nse skating rinks, movie theaters, baseball and scftball games, amusement parks, 
ntifi boxing and wrestling shows, horse and dog races, circuses and carnivals, auto- 
185 car races, high school and college athletic events, concert halls, and legitimate 
theaters. In every one of those places of amusement soft drinks and refresh 
ment items such as popcorn, peanuts, and candy are available to patrons as 
re merely incidental to the entertainment offered. Only an admissions tax has 
if ts been levied and is now levied on each of the foregoing places of entertainment 
sucl Tt affirmatively appears that while the incidental relationship between the sale 
of refreshments to the form of entertainment offered in ballrooms is the 


ce 


same 
s the incidentel relationship between the sale of refreshments and the form 


f entertainment offered in each of the foregoing establishments, the effect of 
mposing an extra tax on the sale of refreshments in ballrooms is to single out 
ballrooms and thereby discriminate against them in favor of all other competi- 
tive places of entertainment wherein the sale of refreshments is likewise 
dental to the entertainment furnished. We make that statement as toe com 
petition because a ballroom, like these other establishments above-mentioned, 
rimarily a poor man’s place of entertainment as compared to a cabaret which 
requented almost entirely by people of far more means. It is well known that 
ces charged for refreshments in a ballroom do not exceed those charged for 
same items by ordinary retail outlets, while the prices charged for the s 
ms in cabarets are many times higher than those charged by such outlets 
The legislative history of section 1700 (a) and section 1700 (e) f 
irs, aS Summarized by District Judge Graven in Geer v. Birmingham, shows 
it the admissions tax was intended to tax those places of entertainment which 
ke a charge at the box office fairly reflecting the value of the entertainment 
ered. Cabarets might have been placed in this same category except for the 
act that they do not charge an admission at the box office but include the cost 
the entertainment in the prices of the food and drinks and consequently a 
pecial tax had to be designed for cabarets. 
lo place ballrooms in the same category as cabarets is in effect to subject thet 
confiscatory double taxation inasmuch as one tax is imposed at the box offi 
the price of the entertainment and another tax for the same purpose is im- 
sed on the charges for refreshments. These charges, unlike those in a cabaret, 
not increased to include the cost of the entertainment offered. Obviously, 
llrooms cannot survive such manifestly unfair and grossly discriminatory 
xation while their afore-mentioned competitors, appealing to the same class 
patrons, pay but a single tax levied only on their admission charge 


faxing ballrooms under section 1700 (e) instead of section 1700 (a), is al- 
dy having a disastrous effect on the entire industry. As proof of this fact 


au 


Chis legislative history is fully set forth on pp. 195 to 215 of 
eer v. Birmingham as reported in 85 F. Supp. 189. 
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we have with us several letters from ballroom operators in which they state that 
they have either gone out of business or are contemplating going out of business. 
To read all of those letters to your committee would take more time than that 
allotted to us so we have appended to this memorandum copies of those letters 
The originals, of course, are available for your examination. The gist of those 
letters, of which the letter appearing on page 6 of our statement is typical, is 
that attendance has fallen off entirely due to the tax and such tax is so highly 
discriminatory that patrons who formerly patronized ballrooms are now being 
diverted to other places of entertainment where incidental sales of refreshments 
are not subject to a cabaret tax. 


MELODY MILL BALLROOM, 
Dubuque, lowa, July 24, 1951. 
Mr. Orro WEBER, 

Managing Secretary, Des Moines, Iowa. 

Dear S1r: I am writing you to see if you can help correct a very unfair doubl 
taxation situation. We have operated a ballroom for many years with the 
admission price charged at the door as our principal source of revenue and we 
have paid the 20 percent admissions tax as required by Federal law, we have no 
complaint on just taxes but people simply rebel after paying their admission 
and tax they are forced to pay another 20 percent on hamburgers, pop, et 
when they can go next door and buy the same merchandise for 20 percent less. 

Naturally this makes people feel that we are trying to gouge them because if 
is impossible to explain to every Customer that it is the Government and not us 
who gets the extra 20 percent. For example, in this farm area entire families 
of 6 to 10 people attend our regular old-time dances and naturally the kids want 
a hamburger, a bottle of pop, and maybe a candy bar and we feel very, very Cheap 
trying to explain why we must charge 20 percent more than any other place 
they go. We do not mind collecting taxes that are fair but this is the most u 
fair tax because it singles out ballrooms and does not apply to other forms of 
amusements such as ball games, races, carnivals, theaters, etc. 

Why are we being discriminated against? What have we done to deserve spe 
cial double taxation? Please advise us what can be done to get our lawmakers to 
realize the gross unfairness of this law. 

Sincerely yours, 
VINCE. SCHULTING, Manage 


As further proof of the deplorable state of the ballroom industry due to the 
imposition of the cabaret tax, the National Ballroom Operators Association has 
made a spot check of ballrooms in the States of California, Colorado, Ulinois, Ine 
ana, Iowa, Kansas, Missouri, Minnesota, Nebraska, Ohio, Oklahoma, Wisconsin, 
South Dakota, and Utah and found that 33 ballrooms have gone out of business, 14 
ballrooms are contemplating going out of business, and 22 ballrooms have cu! 
tailed their nights of operation. The names of these ballrooms in their re 
spective groups are shown on lists appended to this statement. In this same cor 
nection the following telegram was received yesterday from the Association's 
Managing Secretary: 

Des Mornes, Iowa, August 2, 1951 


J. A. OSHERMAN and T. B. Roperts, 
Bowen Building, Washington, D. C.: 

As the result of a survey which I recently made of the ballroom business it is 
my opinion that a majority of the ballrooms of this country have been so ad 
versely affected by the cabaret tax that they have either closed their doors, 
curtailed their operations, or are considering doing one or the other. 

Orro WEBER, 
Managing Secretary, National Ballroom Operators Associatio: 


We know, as your committee knows, that it is just as important not to I 
revenue as it is to increase revenue. We therefore come to the important cor 
sideration that unless the amendment in H. R. 4475 is enacted, ballrooms w 
be driven out of business with a large resultant loss of revenue. 

In the year 1948, 54 representative ballrooms in 17 States paid about $860,000 
in admission taxes. Were your committee to have before it the total admissions 
taxes paid by all the ballrooms in the 48 States, it would, of course, amount 
several millions of dollars annually. 

Having clearly shown that the effect of the discriminatory tax imposed by 


section 1700 (e) is to force ballrooms out of business and decrease the nights 
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of operation, it necessarily follows that the admissions tax heretofore received 
by the Federal Government will be reduced to the extent of millions of dollars. 
Certainly no one familiar with the ballroom industry as a whole can, by the great 

est stretch of the imagination, make the statement that the placing of ballrooms 
under the cabaret tax imposed by section 1700 (e) will result in any increase in 
revenue. This point can be graphically illustrated by the Archer Ballroom chain 
which operates seven ballrooms in South Dakota, Towa, and Missouri. These 
ballrooms paid a total Federal admission tax of $78,359.81 for the year 1950. 
Had it not been for the fact that the House enacted the amendimnent here in 
question, Mr. T. H. Archer, he has advised us, would by now have leased one of 
his ballrooms for other business purposes and in the event the amendment does 
not become law, will be forced to do likewise with his other six ballrooms. That 
would result in a complete loss to the Government of admission taxes amounting 
to approximately $80,000 annually. 

Many of these ballroom operators who have either gone or are going out of 
business are veterans, while others are people of small means who are losing their 
only means of livelihood. They complain bitterly about the fact that the corner 
movie theater, the roller-skating rink, ball park, and the stock-car race track in 
their same community pay only an admission tax and the further fact that many 
so-called private clubs operated by some veterans’ group, lodge, or similar organi- 
zation and in direct competition with ballrooms because they regularly put on 
public dances, pay no taxes whatever. 

Many of our ballroom operators have voiced the complaints of patrons who like 
to go to ballrooms as a relaxation from their labors and who eannot now afford 
to do so. It all comes down to the fact, therefore, that the workingman and 
the young people with limited means are being deprived of wholesome and 
healthy entertainment. Certainly with all the current talk against juvenile 
delinquency it seems unfair to deprive young people of the opportunity of 
listening and dancing to good music in a wholesome environment and, instead 
to drive them into the unwholesome atmosphere of many places frequented 
mainly by undesirable people. It must be remembered that every ballroom in 
our entire association is supervised by the police, something which cannot be said 
of the many pubs, dives, and undesirable honky-tonks which will be the only 
remaining places of entertainment which they can afford to patro 

Gentlemen, we feel sure that should we fully pursue our rights for relief in 
the courts that the ambiguity in section 1700 (e) will be resolver our favor. 
Che wheels of justice, however, grind so slowly that by the time 
it will be too late. Wesubmit therefore that where such an: 
exists it is the duty of Congress to resolve that ambiguity, 
have stated, in favor of the ballrooms of the United State 
an old and established industry upon whom the livelihood « 
depend, That legislative relief is badly needed and needed 


In conclusion we respectfully u 


of section 404 of H. R. 4473 into law. 


1 
Mr. Orro WEBER, 
Vanaging Secretary, Des Moines, Iowa, 

DEAR Str: The executive committee of our local Legion post has requested 
that I write to vou concerning the cabaret tax which we have been paying on 
all refreshments and services at the ballroom which i “l and operated by 
the post here in Arcadia, Iowa. 

Since our ballroom was built in 1948 (by the | 
veterans of World Wars I and IT) until the time the 
were able to show a fair profit from our operations. We 
keep our operating expenses at the lowest possible figure and 
using members from the post and the auxiliary of the post 
Waitresses, ticket sellers, and check-room emplovees. Be 
n the post and the community in general, these people | 
SS to $5 per night. All our other operating expenses hav 
minimum in an effort to at least try to show a profi 
Our prices have been as high as we feel we dare 
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too seriously. In other words, when the cabaret tax was levied instead 0! 
increasing our prices, we absorbed the tax ourselves. 

To clarify, I should like to quote a few figures. From November 22, 1949 
through June 30, 1951, we have paid $7,520.10 in cabaret tax. The figure, o! 
course, represents 20 percent of our gross receipts. In addition to this, w: 
have collected $9,373.67 in admission taxes. This makes a total of nearly $17,0(% 
paid in Federal admission and cabaret taxes in less than 2 years’ time. I 
comparison to many other ballrooms the country over, ours is a small concer! 
During our fiscal year (March 1, 1950, to March 1, 1951) our gross income wa 
$73,000 yet, after holding our overhead to the very least figure, our financi: 
statement for the end of the year showed a loss. The ironic part of it all ji 
that had we not had to pay the unfair cabaret tax, we could have shown a profi 
for the period. 

In conclusion, I should like to say that it all boils down to one thing. It 
we must continue to pay the cabaret tax, I am almost certain that our ballroo: 
will close. Any suggestions or help you can give us along this line will b 
sincerely appreciated. 

Very truly yours, 
Leo C, SCHWEERS 


RIVERSIDE RANCHO, 
Los Angeles 27, Calif., July 28, 1951 
Mr. Orro WEBER, 
Managing Secretary, National Ballroom Operators Association, 
Des Moines, Towa. 

DEAR Mr. Weser: Would certainly like to know what we ballroom operators 
can do toward eliminating the cabaret tax imposed on ballrooms where th 
revenue derived is from ballroom dancing mainly. The overhead in maintaining 
our place of business has naturally increased in cost, and our admission prics 
of course cannot be increased, therefore, with the increases in salaries of 
musicians, employees, and maintenance, we find the burden of the cabaret tax 
so great that it has come to the point of either going out of business as so man 
of our competitors on the Pacific coast have or selling out. 

Personally I find that I am in business merely to pay salaries, taxes, and cost 
of operating a ballroom and have to seek a different way of earning a living 
Mr. Weber, unless I can get some relief from this taxation. 

Hope you can find some way of keeping the ballroom operators from folding 

Sincerely yours, 
Riversipe Rancno, 
By Marry LANDAN, 


CASSVILLE, WIs., July 24, 1951 
Mr. OrTo WEBER, 
Des Moines, Iowa. 

Dear Str: I wish to register a complaint against the cabaret tax on ballrooms 

Ballrooms sell dancing; the refreshments are just an accommodation to our 
patrons, as are the refreshments sold at a ball park, for their baseball fans. 

We have lost money the last few seasons but still had to pay cabaret tax on 
the refreshments sold. 

It isn’t the profit that is taxed, it’s the total sales cost and profit. Twenty 
percent on cost and profit take nearly all the profit made. 

The customer to a ballroom pays his tax when he enters the ballroom, and does 
not complain, but he does rebel when he pays tax on his refreshments and that’s 
why ballroom business has lost out, they have been going elsewhere, where ther: 
is no cabaret tax. 

I'm not a crank on taxes, but ballrooms are not cabarets. Ballrooms advertis« 
bands and dancing, not refreshments. 

Wishing you success, 

tespectfully yours, 
Mr. and Mrs. GreorGE PAP) 
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Tue ELMs, 
Youngstown 2, Ohio, July 27, 1951. 
Mr. Orro WEBER, 
Secretary, National Ballroom Operators Association, 
Des Moines, Iowa. 


Dear Mr. WeseErR: In answer to your letter of July 22 inquiring about the East 
Market Gardens, I wish to inform you that we closed the East Market Gardens 
on June 1, 1951, and are converting it to a bowling alley. ° 

I see no future in the ballroom business with the cabaret tax up in the air and 
also with the exemption of the so-called charity dances in the new tax bill. 

In the last 12 months of operations we paid the Federal Government $5,608.07 
in admission taxes. Had we been classified as a cabaret we would have paid 
$11,826, an increase of $6,218.53. 

If the so-called charity dances are exempt they will be able to operate 20 per 
cent cheaper than any legitimate ballroom which in effect is worse than the 
cabaret tax. 

If they are looking for additional taxes why exempt the public who attend 
charity dances. If amusement taxes are to be collected why should they be 
collected from just certain groups. After all it is not the institution that pays 
the taxes but the individual who attends the dances. 

So, all in all, the future looks too dark; therefore, the only thing left for us 
to do is to convert to another use for our buildings. 

I will write you further at a later time, or see you at the next convention. 

Respectfully yours, 
L. A. CAVALIER, Jr., Manager. 


CIMARRON BALLROOM, 
Tulsa, Okla., July 25, 1951. 
Mr. Orro WEBER, 
Des Moines 13, Iowa. 

Dear Str: We have been in the ballroom business for the past 6 years and 
have used all types of bands and now operate the finest ballroom in the South 
west and pay more admissions taxes than any other ballroom in the State of 
Oklahoma. 

Since it is illegal to sell refreshments in a ballroom in our State other than 
soft drinks and set-ups, the cabaret tax has worked such a hardship on us that 
it is almost impossible to operate. We charge only 15 cents for soft drinks and 
30 cents for ice and 30 cents for white soda and ginger ale, and since the cabaret 
tax went into effect our margin of profit has become so slim that unless something 
ean be done to either eliminate the cabaret tax entirely or cut down on the ad 
missions tax, I am afraid we will find it necessary to cease operations. 

Sincerely yours, 
C. M. Cooxsry, Manager. 


AMERICANA CORP., 
Hollywood, Calif., July 23, 1951. 
Orro WEBER, 
Secretary NBOA, Des Moines, Iowa. 

Dear Str: We have been informed that the excise-tax revision is to come 
before the Senate Finance Committee in the near future. 

We operate two ballrooms in southern California: the Harmony Park Ball- 
room and Hometown Jamboree. The present cabaret tax as it applies to ball 
rooms we believe is unfair and works such a hardship that we may have to dis- 
continue the operation of the ballrooms if some relief is not given soon. 

Sincerely, 
AMERICANA CorP., 
STEVE STEBBINS. 
President. 
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BostonrA BALLROOM, 
Bostonia, Calif., July 25, 1951, 
Mr. Orro WEBER, 
38208 Second Avenue, Des Moines, Iowa. 

Dear Sir: I am writing to inform you of the hardship of trying to remain tn 
business due to the Federal admission and cabaret tax. 

As you know the cost of advertising is sky-high, name hands and musicians are 
also very expensive. But I find that I must advertise very strongly to draw any 
people. Then the “take” on admission isn’t enough to take care of the cost of 
advertising and payment of the band. Therefore, I am forced to absorb the 
balance of expenses from the sale of refreshments. 

I can’t raise the price of refreshments as the trade can’t afford it. Therefore: 
I am forced to pay the Federal cabaret tax from the small profit of sales. As 
you can see it is becoming more difficult to remain in business. 

Anything that could be done to help me remain in business would be greatly 
appreciated. Thank you. 

Yours truly, 
MICKEY WHALEN, Owner-Manager. 


CHAMBER OF COMMERCE, 
Bancroft, Iowa, July 26, 1951. 
OTTO WEBER, 
Vanager-Secretary, N. B. O. A., Des Moines, Iowa. 

Dear Mr. WEBER: Received your letter of July 12 regarding National Ball- 
room Operators Association dues. Am sorry to say we were forced to close our 
ballroom, almost 2 years ago. 

The only dances we now have are wedding dances, these but once in a while, 
and always free. We don’t even try to open our concessions for these dances 

Our ballroom opened in 1923, and although it was remodeled quite frequently 
we Were always able to make a small profit which in return was spent for local 
community activities, such as youth’s programs, junior legion baseball, Boy 
Scouts, ete. 

The 20 percent admission tax and the 2 percent State tax hurt us plenty, but 
when the 20-percent cabaret tax was added on all merchandise, refreshments, 
and services there was nothing for us to do but close the ballroom. 

If at any time we think we can see our way clear to reopen our ballroom, we 
will be more than pleased to again join the N. B. O. A. 

Sincerely, 
AnbY H. DIerrrine, 
Manage v% Le gion Ballroom. 


Tue Prom TERRACE BALLROOM, 
Chicago, Ill, July 24, 1951 
ir. OTTO WEBER, 
Vational Rallroom Ope rators {ssociation, 
2208 Second Avenue, Des Moines, Iowa. 


Dear Mr. Werner: As you no doubt know, in January we received a notice from 
the collector of internal revenue, Chicago, Ill, advising us that we should start 
charging the customers cabaret tax effective February 1, which we did. 

Our business was already at a very low point and the reaction to this cabaret 
tax was so severe, it was necessary for us to give up our lease on May 12, 
1951, and discontinue the operation of the ballroom. 

Yours very truly, 


Roy FE. McI,tratu ANp L. M. WarTson 
(Doing business as:) 
Prom TrERRACE BALLROOM, 

By Roy E. McIirirarn, Partner. 
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SALLROOMS WHICH HAVE BEEN CLOSED 


Avalon, Remsen, Iowa East Market Gardens, Akron, ¢ 
Crystal, Dubuque, Lowa Ross’s Danceland, Maywood, Calif. 
Smile House, Westside, Lowa Plamor, Los Angeles, Calif 
Town Hall, Westside, lowa Uptown, Los Angeles, Calif 
Danceland, Missouri Valley, Stewart Sisters, San Gubrie! 
Modernistic, Clinton, Iowa Avodon, Los Angeles, Calif. 
Woodcliffe, Spencer, Lowa Inglaterra, Peoria, Il 
Legion, Bancroft, lowa Gateway, McCook, Nebr. 
Oakwood, Wellman, Iowa Hub, Edelstein, Hl. 
Act, Livermore, lowa Pine Castle, Seymour, Wis 
Shimmers Lake, Grand Island Nebr. Rainbow, Eyota, Minn 
Riverside Municipal Park, Beatrice, Lake Marion, Brownton, Minn 
Nebr. Orchid, Sleepy Eye, Minn 
Birchwood Club, Omaha, Nebr. Bass Lake, Winnebago, Minn 
Holiday, Joplin, Mo. Jewett’s Point, Fairbault, Minn. 
Tune-Town, St. Louis, Mo. Flandreau Park, Flandreau, S. Dak 
Prom ‘Terrace, Fort Wayne, Ind. Casino, Kimball, S. Dak. 


BALLROOMS WHICH HAVE CURTAILED THEIR NIGHTS OF OPERATION 
Coliseum, Oelwein, Lowa Schoonover 
L. Gilbertz (oOwner’s name), Garnavillo Idaho 
Iowa Rainbow Randevu, Salt 
Lakeside, Guttenberg, lowa Rainbow, Denver, Col 
fromar, Des Moines, lowa Plamor, Lincoln, Neb: 
Val-Air, Des Moines, Iowa King’s, Lincoln, Neb: 
Riverview, Des Moines, lowa West Randolph, Rand 
Armar, Marion, lowa Danceland, O'Neill, N 
Surf, Clear Lake, lowa Aragon, Chicago, I 
Arkota, Sioux Falis, S. Dak. Trianon, Chicago, I 
Ritz, Beresford, S. Dak. Roval Palace, Galena 
Pla-Mor, Kansas City, Mo New Moon, Wichita, 


(owners humie Boise, 


BALLROOMS THE OWNERS OF WHICH ARE CONTEMPLATING GOI 


Legion, Arcadia, Lowa Cimarron, Tulsa, Ok 
Cobblestone, Storm Lake, Iowa Riberside Rancho, Le Al 
Marcon, Iowa Falls, lowa Huntington Park, Los At 
Dance Island, Wahoo, Nebr. Coliseum, Benld, I 
Ballerina, Omaha, Nebr. White City Park, He 
Harmony Park, southern California Wigwam, Beloit, W 
Hometown Jamboree, southern Cali- Spicer Pavilion, Spi 
fornia 
Senator Minnikin. Senator Dworshak is here. 
Senator Dworshak. 

Senator Dworsuak. Thank you, Mr. Chaimnan. 

Earlier during these hearings, Mr. Henry B. Fernald, chairman of 
the American Mining Congress, presented his statements earnestly 
urging some changes in the tax laws. and the changes that might be 
made in the consideration of new legislation. 

I think that Senator George, of your committee, has received a 
letter from LL. é. Randall. who is also a member of this tax committee 
of the American Mining Congress, and which letter has already been 
printed in your hearings. 

At this time I should lke to call attention to a letter received from 
the Idaho Mining Association, Boise, Idaho, and the Northwest Min- 
ing Association at Spokane, Wash., calling attention to the statement 
submitted to your committee by Mr. Fernald, and approving some 
of the recommendations which he has made. 
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I should like permission to insert these two letters in your hearings. 

Senator Miuurgry. They will be inserted. Thank you very much, 
Senator. 

(The letters referred to follow :) 


IDAHO MINING ASSOCIATION, 
Hon. WALTER F.. GEORGE, Boise, Idaho, July 30, 1951. 
Chairman, Senate Finance Committee, 
United States Senate, Washington, D. C. 

My Dear SENATOR GEORGE: We have examined a statement made by Henry B. 
Fernald, chairman of the American Mining Congress Tax Committee, dated 
July 18, 1951, made to your Senate Committee on Finance pertaining to the 
revenue bill of 1951, together with a letter to you dated July 24, 1951, signed by 
L. J. Randall, comptroller of the Hecla Mining Co., who is chairman of our tax 
committee. We have also examined a letter dated July 27 addressed to you as 
chairman of the Senate Finance Committee and signed by Mr. David E. Watson, 
vice president of the Northwest Mining Association at Spokane, Wash. 

We not only endorse the statements made by Mr. Fernald, Mr. Randall, an 
Mr. Watson but we sincerely urge that your committee take action to amend ou 
present Federal tax laws in accordance with their recommendations. In Idaho 
we are particularly interested in the recommendation that the tax laws bh 
amended to permit a deduction for the cost of prospecting and exploration pri 
to discovery as an expense against other income in the year incurred. It seems 
to me that our whole defense program is largely dependent upon a ready source 
of metals. 

I do not concur with the statement I have often heard by those not familiar 
with mining to the effect that our potential ore reserves have been exhausted 
However, known metal reserves are being rapidly depleted, and unless som 
incentive is provided for continued prospecting and exploration, the industry 
will not be in a position to furnish metals so vitally needed for the national safety 

While the expensing of prospecting and exploration is vital, we also urge that 
you give consideration to the following recommendations made by Mr. Fernald 
and Mr. Randall: 

1. Normal development costs to maintain production of an operating mi! 
should be treated as an operating expense. 

2. Net receipts from minerals produced prior to the productive stage should 
be applied as a reduction against prospecting, exploration, and development cos 
incurred prior to the productive stage. 

3. The combined corporate normal and surtax rates should, in no case, be in- 
creased to a figure in excess of 50 percent of the net profits of the corporation, 
and the present excess profits tax credit based on income should be increased 
to 100 percent rather than reduced from the present 85 percent allowance t 
75 percent as provided by the revenue bill of 1951 (H. R. 4473). 

+. Code section 131 (f) which, under present law, grants a foreign tax credi! 
only in the case of a majority-owned foreign subsidiary, should be amended | 
provide for an ownership requirement not in excess of 10 percent. 

We urge that your committee act favorably upon the above recommendations 

Yours very truly, 
Harry W. MarsH, Secretary 


NORTHWEST MINING ASSOCIATION, 
Spokane, Wash., July 27, 1951 
Hon. WALTER F.. GEORGE, 
Chairman, Senate Finance Committee, United States Senate, 
Washington, D. C. 


Dear SENATOR GEORGE: We have just examined a statement made by Henry FP 
ernald, chairman of the American Mining Congress Tax Committee, on July 1% 
1951, to the Senate Committee on Finance, pertaining to the revenue bill of 19° 
(H. R. 4478) on behalf of the mining industry in general. We have also exami! 

a letter to you dated July 24, 1951, signed by L. J. Randall, comptroller of t! 
Hecla Mining Co., and chairman of our tax committee, pertaining to the san\ 
subject. 

Both of these men have emphasized the necessity for amendments to 
present tax laws in order to encourage the discovery of new metal mines 
vitally necessary at the present time for our national safety. We must urge | 
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your Senate Finance Committee give careful consideration to the suggestions 
made by these two men. We are particularly interested in the following: 

1. Our tax laws must be amended to permit a tax deduction for expenditures 
incurred in prospecting and exploration prior to discovery. The present law 
which permits a recovery of such expenditures only through depletion over ore 
reserves, if and when an ore body is discovered, does not serve as an inducement 
to expend funds for prospecting and exploration. I am sure that Dr. Boyd, 
Director of the Bureau of Mines, and other men familiar with the problems of the 
mining industry would certainly concede that such an amendment would im- 
mediately attract capital into the industry, and the resulting expenditures would 
unquestionably lead to discovery of new reserves to replace present reserves now 
being worked out. 

2. Both Mr. Fernald and Mr. Randall point out that section 302 of the 1951 
revenue bill is beneficial to some extent in that a deduction is permitted for 
development subsequent to discovery of a commercial ore body. However, they 
also note that no provision is made for the deduction of expenditures incurred 
prior to discovery, except through depletion. The proposed amendment, set 
forth above, is a must for the reason set forth. They also point out that 
section 302 might very well be interpreted to prevent the taxpayer from charging 
off normal development currently since the proposed bill states specifically 
that if the recovery of such expenditures is conditioned upon future production, 
duced ores or minerals benefited by such expenditures are sold.” Such a require- 
ment would obviously curtail the development of presently producing mines, 
and this is especially true in the case of a zine property. The operator can 
hardly afford to risk capital for extensive development of an ore body for fear 
that if the recovery of such expenditures is conditioned upon future production, 
he may never secure the benefit of a tax deduction, which, of course, is true if 
the write-off must be made in a year when there is no profit. Expenditures 
to maintain production of an operating mine should not be considered as an 
expenditure for development, and such expenditures should be deductible as an 
ordinary cost of operation in the year such expenditures are made. 

5. The proposal by Mr. Fernald and Mr. Randall that any net receipts from 
minerals produced prior to the productive stage should be applied as a reduction 
against cost of exploration and development prior to the productive stage is 
logical. Certainly the mine hasn’t realized any operating profit until such time 
is the deposit is sufficiently developed to maintain a continuous production. 

In conclusion, we are also in agreement with other suggestions by Mr. Fernald 
and Mr. Randall pertaining to any increase in the normal and surtax rates of 
corporations, and we certainly see no reason why the present excess-profits 
tax credit based on income should be reduced from 85 to 75 percent. In fact, 
it should be increased to 100 percent. 

We were rather surprised to learn that code section 131 (f) grants a foreign 
tax credit only in the case of a majority-owned foreign subsidiary. Why make 

50-percent cut-off? Mr. Fernald points out that, for practical purposes, the 

vynership requirement should probably be a figure not in excess of 10 percent. 

If your committee members could have an opportunity to visit the C 


{ 


oeur 

(lene district, I can arrange to have you visit as many of these mining ventures 
s you desire, and I think you would leave with a much more accurate picture 
of the problems confronting the mining industry, and the big problem of course 
is that present tax law just doesn’t provide any incentive to attract capital so 

tally needed for prospecting and exploration. I am sure that I could show 
you that not more than 1 mining venture out of 10, or perhaps 100, is ever success- 
You wouldn’t operate a slot machine if the bartender demanded 50 percent 
of every jackpot. 

We urge that your committee take immediate action to amend the 
ilong the lines suggested by Mr. Fernald and Mr. Randall. 

Yours very truly, 


tax laws 


Davip E. Watson, Vice President. 


STATEMENT OF RICHARD H. BALCH, PRESIDENT, HORROCKS- 
IBBOTSON CO., UTICA, N. Y. 


Mr. Baton. Gentlemen, my name is Richard H. Balch, and I reside 
tica, N. Y. Tam presid nt of the Horrox ks-I bbots« n Co.. which 
engaged in the manufacturing of fishing tackle and equipment. I 
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appear on behalf of my own company and also on behalf of othe: 
manufacturers engaged in the manufacture of fishing tackle as we are 

We, in the fishing-tackle business appreciate the difficult task that 
confronted the House Committee on Ways and Means, and now 
confronts your distinguished committee, to raise revenue for th 
defense of the countr Ve 

If the revenue derived from the proposed increase of the excis 
tax on fishing rods, creels, reels, and so forth, from 10 percent to 

percent were to be used in the defense of our country, we would 
have no complaint. Our situation, however, is entirely different 
In a revenue bill designed principally to increase the tax receipts of 
the Government for the dle fense of this country, we find included 
therein a tax increase for “Fish restoration and management proj 
ects’ —a field that must be conceded to be as far from defense as th 
North Pole is from the South Pole. It is my belief that the Hous: 
Committee on Ways and Means proposed this tax in error. IT am 
advised that when the committee removed the excise tax on such 
articles as children’s toys and on sporting goods used principally aul 
high-school level or lower, they increased the tax from 10 percent 
to 15 percent on other athletic and sporting goods, including fishing 
equipment, in order to make up the tax loss. 

As I say, we would have no complaint if the tax imposed on us 
under the provision of H. R. 4475 was for the defense of the country 
like the tax on other sporting, athletic, and recreational goods. The 
House Committee on Ways and Means apparently ove looked, how 
ever, Public Law 681, Eighty- first Congress, second session. whicl 


established “Fish restoration and management projects,” and unde 
the law 


there is authorized to be appropriated an amount equal to the revenue accru 

from the tax imposed by section 5406 of title 26 on fishing rods, creels, reels, at 
artificial lures, baits, and flies during the fiscal vear 1951 and each fiseal vy 

thereatter. 

r understand 4] Bos ea ee Ss in the pending appropria 

i understand that there is a provision in the pending appropriatl 
bill for the Department of Interior which implements the Fish R 
toration and Management Project Act and freezes the tax recet 
from fishing equipment for the purposes of fish restoration and ma 
agement projects an a that hereafter the item will not be imecluded 
any budget estimate or in any appropriation bill, but will be ea: 
marked for t hose purposes only . Sothat I may the more clearly bri 0 
before you our complaint that the increased tax is not for nationa 
defense, permit me to read from Senate Report Ne. 2029 which a 
companied the fish restoration and management projects bill befor 
the Senate. I quote: 

The purpose of this bill is to inaugurate a program of Federal aid to th 
States ror the restoration and management of their fishery resources, similar 1 
that now in effect with respect to other wildlife under the provisions of the Pit 
man-Robertson Act of 1987 (50 Stat. 917; 16 U. S. C. 669). Under the Pittma 
Robertson Act, wildlife-restoration programs are financed by the sportsmen of 
the country out of a special fund derived from a tax on firearms and shells an 
cartridges. Under this bill the proposed fish restoration and management proj 
ects would be financed by the fishermen enjoying the benefits of the prograt 
through a tax on fishing rods, creels, reels, and artificial lures, baits 
flies. aK % 





REVENUE ACT OF 1951 9531 


aw 


Now permit me to read the definition in the law: 


For the purpose of this chapter the term “fish restoration and management 
projects” shall be construed to mean projects designed for the restoration and 
management of all species of fish which have material value in connection with 
sport or recreation in the marine and/or fresh waters of the United 
States. * ¢ & 
and the statute continues giving specific items included within the 
definition. 

I submit that there is nothing even remotely connected between 
our national defense and sport and recreation in the marine and/or 
fresh waters of the United States. Yet under the guise of national 
defense, the excise tax on fishing equipment is increased 50 percent. 

To further show that the distinguished Committee on Ways and 
Means inadvertently increased the tax on fishing equipment under 
the mistaken belief that the funds would be used for national defense. 
I wish to call your attention to the fact that for several months—I 
believe four—the Internal Revenue Department never even allocated 
the tax receipts to this new undertaking and is now in consultation 
with our industry in endeavoring to work out some reasonable alloca 
tion which apparently neither the Internal Revenue Department or 
the Department of Interior knew should be made. 

After having inquiry made at the Interior Department, I am advised 
that the estimated revenue during fiscal vear 1952 was 835,000,000 and 
the estimated expenditures were in the neighborhood of $2,100,000, 
leaving a surplus of $900,000. 

Despite that surplus for fish restoration and management projects, 
the Ways and Means Committee has proposed to put upon us an addi- 
tion: = 5 percent tax. I should point out, and this to my way of think 
ing is particularly important, that the Interior Department did not 
even rigeiaeel this increased tax although I have no doubt the money 
will be spent if the Department gets it, not for defense, but for the 
purposes set forth in the law— 


connection with sport or recreation in the marine ai 


ited States ° 


In pointing out again that these funds are not necessa 
call your attention to the fact that they are under 
cated to the States after sums not exceeding respe 
Alaska, 25,000 for Hawaii, and $10,000 each fe 
ind Virgin Islands in any 1 year are deducted before any apportion 
ment to the States. If the State has no projects which the Seeretan 
of the Interior will approve, the State is just out of luck insofar as 
these funds are RONDE. Any apportionment of the funds to the 
tute must be expended « : r obligated within Zz years and if not. the 
funds are authorized to i made available to the Secret: wy of the In- 
terior for expenditure, and I quote the law: 


In carrying on the research program of the Fish and Wildlif 
) fish of material value for sports and recreation. 


hase eae oe I should like to state a few other pertinent facts. In 
1947, the last year for which figures are available, the total amount 
f chine ti ackle for sports sold at the retail level was $120,000,000, 
There m: Ly be some discre pancy between my figure of three million 
and this but it is explained by the fact that only about half of the 
fishing tackle that is sold as sporting fishing tackle is taxable. 
86141 
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Items like tackle boxes and fishing lines and many other items ar 
not taxable, and it is taxed, of course, at the manufacturers’ level}. 
which is about half at the retail level and that explains the discrepancy 

In the year ending June 30, 1950, the total volume of fishing tack) 
sales did not change very much. 

In the meantime, the fishermen of the United States paid in 1950 ante 
the last year we have figures for—the various States for fishing bill 
licenses, resident and nonresident, the sum of $34,018,000. 

In most States this revenue is earmarked for conservation project 
so the proposed increase in the excise tax on fishing tackle, on th: 
basis of last year’s receipts and provided that the increased tax would 
not develop a sales resistance on the part of the consumer that might 
actually decrease the tax yield, would be approximately $1,500,00) 
which would be added to the present surplus of $900,000. 

This is a heavy burden to put on our little industry, especially 
where the Government has a surplus in that account, and has not 
asked for this new tax. Increasing this tax to 15 percent might pric: 
rads and reels subject to the tax out of the market and would result 
in less funds for the above projects. 

Gentlemen of the committee, [am a small-business man. The fish 
ing tackle business is a small business, however, whatever hardshij 
that we would have to bear by way of increased personal income taxe: 
by increased corporate and excess-profits taxes and by increased 
excise taxes too, which would be “ha aes for the defense of our country, 
lt and my company would gladly bear. But when, with increased 
personal income taxes and increased corporate and excess-profits 
taxes, we are penalized with a 50-percent increase in our excise taxes 
when the receipts therefrom do not go to defense, when the department 
to which they are allocated has not even asked for an increase 
our tax, when in fact, there is an unexpended surplus of nearly a 
million dollars in that account, and when this surplus may eve 
increase, depending upon the ability and willingness of the States t 
embark on new fish restoration and maintenance projects, IT submit 
that we have a legitimate grievance, and we should be relieved wd t 
tax increase as proposed in H. R. 4473 on fishing rods, creels, ree! 
and fishing equipment generally. 

Thank you. 

Senator Mriurkin. Mr. Stam, I suggest that you bring this matt 
especially to our attention during the executive session. 

Thank you, Mr. Balch. 

Mr. Batcu. Thank you very much. 

Senator Mmuik1y. In lieu of an appearance the statements of t 
Southern States Industrial Council and Commonwealth Services w 
be inserted in the record at this point. 

(‘The statements referred to follow:) 


STATEMENT OF Tyre TAYLOR, GENERAL COUNSEL, SOUTHERN SraTEs INDUSTR 
COUNCIL 


rhe administration has asked for $10 billion in additional taxes. 

This additional revenue is needed, it is said, for two reasons: (1) To pre’ 
a deicit during the current fiscal year; and (2) to soak up excess purchas 
power and thereby help check inflation. 

‘This request is in addition to the two tax increases—agegregating $10 billiot 
imposed since the outbreak of the war in Korea. 

The technical staf of the Joint Committee on Internal Revenue Taxation « 
mated in April that existing tax laws would yield $61 billion during the curr 





S ar 
evel. 
ANCY 
ack |i 


IDO 
Shing 


ject 

1 th 
rould 
aight 
0.4 Wi 


sially 
Ss hol 


pri ‘ 


‘esult 


fist 
Ishijy 
XC 


Passed 


mtry, 


eased 
rofits 
aXCS, 
ment 
se 
rly 
eve 
tes | 
ibm 
rf t! 


ree 


REVENUE ACT OF 1951 2533 
fiscal year—or $16 billion more than was collected in any year of World War 
Il. Some authorities now estimate this prospective tax yield at $62 to $68 billion. 

On the spending side, the administration has proposed a budget for fiscal 
1951-52 of $71.6 billion, which includes $40 billion for defense: $23 billion for 
nonmilitary purposes; and $8.6 billion for foreign military and economic aid. 
While it represents merely a postponement to future years, the administration 
now estimates that total Federal expenditures during fiscal 1951-52 will be $68 
billion. 

Based upon these estimates, the prospective cash deficit in fiscal 1951-52 
vithout the enactment of any new tax legislation would be $7 billion, assuming 
total revenues of $61 billion, or $5 to $6 billion, assuming the higher estimate 
mentioned above. 

If these figures are correct, it is clearly possible to avoid a deficit this fiscal 
vear through a reduction in nonessential spending and without the necessity for 
mposing any additional taxes at this time. In his Atlanta speech on June 25, 
i951, Senator Byrd stated that, “with the President’s cooperation the 
ederal budget as now proposed ($71.6 billion) could be trimmed to the extent 
if at least $8 billion without sacrificing a single essential Federal function.” 

Unfortunately, the President’s cooperation is not likely to be forthcoming. 
While stating in a message to Congress in January that “the Government must 
practice rigid economy in its nondefense activities,” he later—as Senator Byrd 
points out—proposed a budget that increased domestic civilian spending to the 
highest level in history. This budget he described as “tight” and “good” and 
lared Congress to cut it. The House—evidently convinced that Congress would 
not make the reductions necessary to avoid a deficit with its dire inflationary 
possibilities—passed a bill providing for $7.2 billion in additional taxes. More 
recently—on July 28 to be exact—Senators Taft and Millikin, distinguished 
minority members of this committee, expressed their conviction that no signifi- 


cant cuts would be made. “It just isn’t going to be done,” Senator Millikin said. 


So we take it that there is going to be a tax bill and upon this assumption 
I shall submit several observations and recommendations at the close of this 
statement. Before going into that, however, I wish to explore further the 
prospective fiscal situation and outlook. For the purpose of this discussion, it 
s assumed (1) that we shall not become involved in a full-scale war with Soviet 
Russia; (2) that national income will continue at the present high level and even 
nerease somewhat; and (38) that the defense build-up proceeds generally aceord- 
ig to the plans already announced by the administration. 

As already noted, the President’s January budget contemplated the expendi- 
ire of $40 billion for defense this fiscal year. In his message of July 23 trans 
nitting to Congress his midyear economic report, Mr. Truman stated that total 
ecurity program costs have now reached an annual rate of more than $35 billion; 
hat they are scheduled to increase to an annual rate of more than $50 billion 

the end of this calendar year and to nearly $65 billion by the middle of next 

ar. 

If we assume no increase in domestic nonmilitary spending and foreign mili- 

rv and economie aid, this would mean that Federal expenditures for the next 
scal year will aggregate $96.6 billion. The highest Government expenditures 

‘any year in World War II amounted to $98.7 billion, of which $84.5 billion 

is for prosecution of the war and $14.2 billion for civilian governmental activi- 
es. However, of this $98.7 billion, only $44.7 billion was raised in taxes and 
he deficit for 1944-45 was $53.9 billion. In a prior year—1943—with total 

penditures of $79.6 billion, tax revenues amounted to only $22.2 billion and 
deficit was $57.4 billion. 

And here we come upon some fiseal facts of life that we feel have received 

r too little attention by Congress and the public. In compiling them, I was 

minded of the man who jumped off the Empire State Building and upon being 

ked as he fell past a window on the fortieth floor how he was getting along 
plied, “All right so far.” 

Is a $96.5 billion budget fantastic? This astronomical sum would be sufficient 
pair the damage of 9614 Kansas City floods—or two such floods for each of 
iS States. It is $5 billion more than the total of Federal receipts from the 

e of Washington to F. D. Roosevelt—144 years. But there are the figures 

» $65 billion item for defense being Mr. Truman's own estimate. It should also 
oted in this connection that, in addition to the $71.2 billion budget proposed 
fiscal 1951-52, the President has requested new obligational authority up to 

3.2 billion, bringing the total up to $94.4 billion. With the prospect of an in- 
ise in the Air Force to 150 groups costing MO billion, the defe » f ‘e is not 


i 
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likely to be less than $65 billion. The other two items—$23 billion for nor we h 
defense activities and $8.5 billion for foreign military and economic aid—repri ; ~. 
sent no increase over the proposed budget for the current fiscal year. Inci act ¢ 
dentally, the New York Times reported on July 26 that the ECA has now con atom 
pleted a master plan to revivify Western Europe. nfla 
Assuming total national income of $300 billion (it is running at an annual rati vone 
of $270 billion now), the prospect is that Federal spending will equal almost ons dent 
third of total income. And if State and local government spending is added—and prop 
assuming no increase in the current rate of $18 billion annually—the total be to st 
comes $114.5 billion—or 38 percent of national income. es 
Where is this money coming from? “ ith 
Many industry-representing organizations—including the council—havy prise 
strongly favored a pay-as-we-go policy of financing the defense program. Th: struc 
estimated yield of the bill passed by the House is $7.2 billion and if we adopt and 
the $51 billion estimate of the tax yield under existing laws, the total would high! 
be $68.2 billion. A belief apparently generally held in the House is that this i. 
is the limit of Federal taxes our economy can support, Chairman Doughton, of burd 
the Ways and Means Committee, stating he considered it “unlikely that we sha than 
be able to increase substantially the yield of the Federal tax system beyond scale 
what is included in the present bill.” — 
If this is correct and the amount provided for in the House bill is finally ay tax t 
proved, the indicated deficit for the next fiscal year is $28.4 billion, It is imposs tlVves 
ble to determine what this would mean in additional inflation and the further de 
preciation of the purchasing power of the dollar. In this respect we find ou a. 
selves in a position we have never occupied before in that as we start this Ww 
rearmament and preparation for possible war, the Federal debt is more tha 
a quarter of a trillion dollars. We are also starting this program with a dollar 
worth only 54 cents in terms of its 1940 purchasing power and still declining 
value. These factors introduce into the situation an element of rigidity that 
has never been present before and the implications of which are not ye 
generally understood. It is no longer possible for us to fight or prepare for world 
wars largely on credit without producing a paralyzing inflation. 
But suppose a serious attempt should be made to pay as we go and to colle 
nearly $100 billion annual in Federal taxes. Just as the thirty-eighth parallel 
separates communism from noncommunism in Korea, there is a tax paralle 


be pa 


Which separates free enterprise from socialism. Most economists draw 1 
line—i. e., the total tax burden that an economy can support and still preser 
free enterprise—at from 25 to 80 percent of national income In socialis 
britain, it is now 40 percent. As already noted, if State and local expenditure 
are included the total cost of Government under the spending prograin in pros 
would be 3S percent, or more than enough to destroy the free-enterpris 
in this count! 
tor that must » taken into account is that of the duration 
hh ency. You and | can carry a load across this room that we could ne 
carry to Alexandria or even to the Union Station. Similarly, the natior 
economy could support a much larger tax load for a year or two without des 
the free enterprise system than it conld support for 4, 5, or 10 years. \ 
» far as we can see now, the present emergency is one of indefinite duratio: 
We are told on the highest authority that it may last for a generation or longe 
Mr. ‘Truman and others attempt to minimize the impact of this program upo! 
the lives of the people by asserting that, at its planned maximum, it will dive 
to defense purposes only 20 percent of national production, as compared wit 
oughly 45 percent at the height of World War Il. However, the difficulty wit! 
this line of reasoning is that in World War II we only taxed ourselves on an 
average of 18 percent of our national income, while spending 42 percent \ 
already noted, we mortgaged the future during World War II and this credit 
leway is no longer available to us. The present program must be paid for 
taxes or savings or both. The result—the only possible result—will be a great 
lowered seule of living for the overwhelming majority of the people and this 
hleak prospect is something a politically sensitive administration is understand 
ably reluctant to talk about or face up to 
low long will the American people find life in a garrison state tolerable? 
Do we have the moral and physical stamina to surmount the worst crisis in 
our history and preserve our freedom? 
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Onlv time will tell. But in considering these somber facts, several thoughts 
occur : 

1. Whatever the cost, we must build an impregnable national defense. On this 
we have no choice if we are to survive. 

2. Government waste—unnecessary Government spending—is as much an 
act of sabotage against the American people as would be the destruction of an 
atom bomb plant. A dollar that is wasted by the Government is much more 
nflationary than when left in private hands. And here the responsibility of 
Congress is clear. To be sure, the job would be made much easier if the Presi- 
dent would cooperate. But the President can spend only what the Congress ap- 
propriates. It holds the purse strings. Any time Congress makes up its mind 
to stop the waste in both civilian and military spending, it can do so, 

3. The supreme problem is how to ride out and eventually surmount this crisis 
without losing our freedom. Some taxes are far more destructive of free enter- 
prise than others. For example, a broad tax on consumption would be less de- 
structive than near-confiscatory and incentive-killing income taxes on individuals 
and corporations. The latter—and especially excess-profits taxes—are also 
highly inflationary, — 

#4. At best—and after all the nonessentials have been eliminated—the tax 
hurden will be crushing. The people are going to have to make sacrifices greater 
than they have ever before had to make and this irrespective of whether their 
scale of living is depressed through confiscatory taxes or inflation. In these 
circumstances, they are entitled to a wide and equitable distribution of the total 
tax burden. Special tax advantages—such as are now enjoyed by the coopera- 
tives and by the President. Vice President, and Members of Congress—must 
be paid for in additional taxes on all other taxpayers. 


World War II Federal expenditures, tares, deficits, production, 


3 
, Total National Potal 
le f ; t ’ 
Period Federal | defense | Federal | Y° 
| expendi- xpendi- | det 
receipt 
ture ture . 


(“OM MONWEAI 
LW Yo) 
WALTER F. GEORGE, 


Chairman, Senate Finance Conimitte 


Senate Chaim he rs, Wasi ingion, D.C 


Dear Str: The undersigned, vice president of 
-) Pine Street, New York, N. Y., respectively sul 
statement concerning the unfair and inequitable 

iw upon this corporation. 

Commonwealth Services is a company which has a 
ompany rendering services through its staff of experts in : 
as accounting, financial, rates, purchasing, in iy 
subsidiary organized in Michigan in 1949 which renders engi! 
was formed in March 1930, under the then name of The Commonwealth & 
ern Corp. (New York) by the consolidation of certain | ry l 
panies. Both these predecessor service companies and the consolidated company 
made normal profits, until 1931 when the operations of the consolidated company 
were changed to a cost basis as the service company for the Commonwealth & 


urance, ete 


rredg eCsscal ‘ ('t 


Southern Corp. (Delaware) public-utility system. In 1938 the service company 
eame under the jurisdiction of the Securities and Exchange Commission pur 
suant to the Publie Utility Holding Company Act of 1935, and was approved as 
a mutual service company on a cost basis rendering services only for the system, 
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and so continued until the conclusion of the integration proceedings before t! I 

SEC, whereupon it became, on November 1, 1949, an independent service compan 
owned by its employees, and the name changed to Commonwealth Services, I not 
It is only since November 1, 1949, that the independent company has operat: essi 
on a profit basis. ree 
A service company, by the very nature of its business, has a small capital sin : 
its most valuable asset is its experienced and expert personnel, and ordinari!| pol 
as an independent service company, would compute its excess-profits tax cred au 
on the basis of its average earnings during the base period. Its requirement f I 
capital consists principally of current accounts receivable and payroll, Ho the 
ever, by reason of the fact that the service company did not become a pro! Re: 
organization until the last 2 months of the base period, it does not have | 
average earnings during the base period of independent service companies whi iste 
became such at earlier dates, with the approval of the Securities and Exchan nar 
Commission, or otherwise. free 
Commonwealth Services is thus forced to relay for its excess-profits credit 
its small amount of invested capital, as it does not seem to qualify for any 
the so-called relief provisions of the act. Even if the company comes wit! : 
one of the “relief” credits, the tentative industry rates of return for “Mis: hov 
laneous business services” or “Other services,” as promulgated by the Secreta rese 
of the Treasury pursuant to the act, are grossly inadequate for an independ sale 
service company, inasmuch as apparently they cover service companies of a n : 
profit character and many types of establishments which are in no way simi : 
to a service company of the type of Commonwealth Services, Inc. | 
We believe that a corporation such as ours which was in existence during t reg’ 
entire base period but operated practically the entire base period on a nonpr for 
basis and then changed its method of doing business to a profit basis late in | 
base period (November 1, 1949), and now does a normally profitable busin 
on a small capitalization, requires an adequate industry rate of return to b d44 
its credit upon. Only by this method can this company obtain fair and equita! end 
treatment under the act. T 
Under the present law the corporation is apparently forced to file under 1 tial 
“invested capital” method, and it seems apparent that a corporation filing ; 
excess-profits-tax return under the “historical invested capital method” can sale 
change to another more favorable method for that year, and accordingly, a citi 
amendment giving relief should provide that a taxpayer filing on the “histori carl 
invested capital basis” should have the right to switch to a more favorab|: fie] 
ee a aie Tie . : : ee : ; 1e | 

method. This restriction is presently applicable to only the “historical invest: 
capital method” and there appears to be no reason for this restriction, : ll 
Respectfully submitted, It 
W. B. Tippy, Vice President equi 


Senator MinurK1n. Mr. Berg. med 
Will you identify yourself, Mr. Berg, and make yourself comfort “ee 
able. In 4 
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STATEMENT OF RUDY BERG, CHAIRMAN, EXCISE TAX COMMITTEE men 

OF REFRIGERATION EQUIPMENT MANUFACTURERS ASSOCIA- dust 
TION 
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Mr. Bera. My name is Rudy Berg. I am assistant sales manag 
of Copeland Refrigeration Corp., Sidney, Ohio. I appear here 
chairman of the excise tax committee of the highside equipment sect: 
of the Refrigeration Equipment Manufacturers Association, kno 

tax-] 
as the REMA. 


qual 
cate 
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cate 
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REMA is composed of 120 manufacturers of refrigeration and ai! 
conditioning parts, supplies, and equipment. The highside equi; 
ment section of REMA is composed of manufacturers of taxable a 
nontaxable refrigeration component parts—including condens 
units, compressors, and motor-compressors—which are sold to mai 
facturers, wholesalers, jobbers, and dealers. We have two amend 
ments to H. R. 4473 to submit for your consideration. 
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1 should like to preface the amendment comments here by having 
noted that previous presentations at this hearing have referred to the 
essentiality of product. In that case I think it would be w ell to go on 
record that refrigeration is probably as vital from an essential stand- 
point of food. Howev ver, again, our appeal here is in connection with 
amendments. 

Under the Internal Revenue Code—section 3405 (b) as amended by 
the Revenue Act of 1950—and the regulations thereunder Treasury 
Regulations 46, with amendments currently proposed, see Federal Reg- 
ister of May 19, 1951, the manufacturer of such component parts as I 
have mentioned, and which are otherwise taxable, may sell them tax- 
free under exemption certificate to a manufacturer of end products 
such as refrigerators and freezers—whether or not such end products 
are themselves taxable. With one exception noted below, there is, 
however, no exemption applicable to sales by or to wholesalers who 
resell to the manufacturers of end products—unless any such whole 
saler qualifies as a “manufacturer” by reason of the fact that he also 
assembles complete end products. 

The exception mentioned relates to wholesalers who are specifically 
registered with the Bureau of Internal Revenue as vendees of articles 
for resale to manufacturers; see Internal Revenue Code, section 3442, 
and Regulations 46, section 316.20-23. Registration under section 
3442 is limited to wholesalers who resell to manufacturers of taxable 
end products. 

The manufacturers of these taxable component parts are substan- 
tially dependent on the stocking and credit facilities of the whole- 
salers and jobbers representing their equipment in strategically located 
cities throughout the United States. These wholesalers, of course, 
carry inventories of the products they represent in order to serve the 
field needs of smaller manufacturers who are not and cannot economi- 
cally be served direct. 

It is our contention that in applying the excise tax to refrigeration 
equipment, it was not the intent of Congress to change any established 
medium of distribution then in effect. The present discrimination 
against the wholesaler, however, imposes a costly and forced change 
in long-established distribution channels, and disrupts relations of 
long sts tanding between manufacturers of taxable refrigeration equip- 
ment and their wholesalers. ‘The wholesalers and jobbers in our in- 
dustry represent a business of integrity and a vital medium of distri- 
bution, particularly for the smaller manufacturers. 

We appeal for an amendment to the House bill to cover the follow- 
ng points : 

To permit a wholesaler to accept an exemption certificate from a 
qualified manufacturer, and in turn extend a similar exemption certifi- 
cate to his manufacturing supplier, in order to permit him to purchase, 
tax-free, equipment which is to be furnished specifically to meet an 
order for which he has an exemption certificate from his manufactur- 
ing customer. 

To permit a wholesaler to extend an approved exemption certifi- 
cate to his manufacturing supplier for credit of tax paid on equipment 
sold under exemption certificate from his stock to a qualified manufac- 
turing account customer. 

hat composes under the first amendment that we appeal for the two 
relief measures desired. 
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I should like to state here that the manufacturers have spent year 
and considerable expense to set up these stocking wholesalers through 
out the Nation, so as to efficiently and economically serve their cus 
tomers and equipment users. 

If you are living in the far West and you needed a new component 
or a replacement of some defective item, you would not want to wai 
weeks to obtain it. The stocking wholesaler, we must keep in mind, : 
invariably the small independent businessman and he supplies thi 
eflicient localized service and availability. 

He, too, has spent much in time and money cultivating his territory. 
It is conceivable, therefore, that with one fell swoop his elected re - 
sentatives of Government could impose legislation that would be ; 
curtailment of his long-established accepted channels of dune 
business. 

Incidentally—and I will refer again to my bulletin, the foregoing 
facts were discussed on January 3, 1951, during a joint meeting of a 
committee of manufacturers and wholesalers with officials of the Bu- 
reau of Internal Revenue. We assume that your staff members will, as 
a matter of routine, ascertain the position of the Bureau on this pro 
posal. We cannot, of course, in any way speak for the Bureau, but we 
believe you will find that the Sales Tax Division is sympathetic to this 
problem. 

I believe that the Bureau, if objecting at all to relief to the whole- 
saler under this measure, would do so solely on the premise that 
would add to policing problems. 

On amendment No. 2, where a component part, such as the motor- 
compressor of a taxable type refrigeration unit, is returned to us, 
of warranty, for repair, no tax applies if the identical returned motor 
compressor of the customer is repaired and returned to the customer. 

When so handled, however, the cost of repair is greater because of 
the individual handling necessary. 

Furthermore, the customer is without the use of his equipment while 
the compressor is enroute to and from the factory and during that 
time required for repair. 

In the interest of lowest possible prices to the user and to minimize 
“out of use” time, manufacturers have been following the practice of 
furnishing—through their stocking wholesalers or jobbers, or on occa 
sion for immediate direct shipment from the factory—an exchang 
compressor of the same type obtained from a common repair pool stock 
at a flat rate price. Present Internal Revenue rulings are that when so 
handled from a repair pool, the tax applies and is not even limited to 
the cash amount received; the tax being based on the manufacturers’ 
established selling price of the same type compressor when sold new. 

It is our contention that it was not the intent of the Congress to 11 
pose a tax which is, in substance, a penalty on user-maintenance of 
existing essential food preservi ition equipme nt. It seems to us that 
the tax should not apply in this situation, since it is in substance tly 
equivalent of the ordinary repair job, which is not taxed. 

We have attached, for the consideration of your draftsman, sug- 
gested statutory language to meet the problems we have discussed. 

Senator Minzrkin. Thank you very much. 

The amendments you referred to will be inserted in the record at 
this point. 
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(The amendments referred to follow :) 


AMENDMENTS TO H. R. 4473 PROPOSED BY REFRIGERATION EQUIPMENT MANUFACTURERS 
ASSOCIATION 


1. Proposed new section between present sections 482 and 483, as follows: 

“Section 3405 (b) is hereby amended by changing the period at the end of the 
second sentence thereof (after the word “units’) to a semicolon, and adding “or 
to a bona fide wholesaler or jobber for resale by him to such a manufacturer 
or producer, if such refrigerator components are or have been in due course so 
resold”; and by adding’in the following sentence, before the word “vendee” 
(wherever it appears) the word “ultimate.” 

Note: The second and third sentences of section 3405 (b) will then read as 
follows: 

“Under regulations prescribed by the Secretary, the tax under this subsection 
shall not apply in the case of sales of any such refrigerator components by the 
manufacturer, producer, or importer to a manufacturer or producer of refrigera 
tors, refrigerating or cooling apparatus, or quick-freeze units; or to a bona fide 
wholesaler or jobber for resale by him to such a manufacturer or producer, if 
such refrigerator components are or have been in due course so resold. If any 
such refrigerator components are resold by such ultimate yvendee otherwise than 
on or in connection with, or with the sale of, complete refrigerators, refrigerat 
ing or cooling apparatus, or quick-freeze units, manufactured or produced by such 
ultimate vendee, then for the purposes of this section the ultimate vendee shall 
be considered the manufacturer or producer of the refrigerator components so 
resold.” 

2. Section 3405 (b) is hereby amended by adding at the end thereof the fol 
lowing: 

“Under regulations prescribed by the Secretary, the tax under this subsec 
tion shall not apply to the exchange of used refrigerator components for other 
refrigerator components of the same type rebuilt wholly or substantially from 
used parts, Whether or not an additional amount of cash is paid in connection 
with the exchange.” 


Senator Martin. Mr. Chairman, before you conclude these hear- 
ings, in order to save time, I would like to place in the record a state- 
ment of G. Mason Owlett, executive vice president and general counsel 
of the Pennsylvania Manufacturers Association and Casualty Insur- 
ance Co. , 

Senator Minuit. It will be entered in the record. 

(The statement referred to follows :) 


STATEMENT oF G. MASON OWLETT, PENNSYLVANIA MANUFACTURERS ASSOCIATION 
AND CASUALTY INSURANCE Co. 


On July 19, 1951, O. Glenn Saxon, professor of economics at Yale University, 
appeared before the Senate Finance Committee on behalf of the National Tax 
Equality Association and recommended changes in sections 204 and 207 of the 
Internal Revenue Code, the effect of which would make taxable as income to 
participating stock and mutual insurance companies, dividends paid to 
policyholders. 

His argument in favor of the recommended changes was twofold. First, that 
stock, fire, and casualty insurance companies are placed in a disadvantageous 
competitive position because mutual and particulating stock, fire, and casualty 
insurance companies are permitted to deduct from gross income dividends paid 
to policyholders, and second, that the elimination of this deduction from sections 
204 and 207 of the Internal Revenue Code would produce considerable revenue 
to the Federal Government. 

His argument is directed almost entirely against the mutuals which are taxed 
under section 207, but in order to be consistent, recommended that similar 
amendments be made in section 204 under which stock, fire, and casualty « 
panies, such as ours, are taxed. 

The arguments presented are patently fallacious. The proposal made on be- 
half of the National Tax Equality Association is a thinly veiled effort by the 
old-line stock companies to retain profits for the benefit of their shareholders 
and yet wipe out the competitive advantage held by those companies which do 


Ih 
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not retain profits for shareholders. It may as well be argued that one merchant 
who sells his goods at a lesser price than his competitor should be required to 
pay a tax on the profit which he would have realized had he sold his goods at 
the same price as the competitor. 

It is also doubtful whether the proposed amendment would result in any sub 
stantial increase in revenue because the companies affected by the proposed 
amendment could, except in the case of workmen’s compensation premiums 
reduce rates to reflect the anticipated dividends to policyholders. 

As stated by Mr. Saxon, taxation should be “measured by net profits.” A re 
turn of unused premium to a policyholder, either by virtue of the terms of the 
contract of insurance or by the bylaws of the corporation, cannot under an) 
circumstances be considered net profits to the corporation. Mr. Saxon does no( 
attempt in any way to dispute this fact which is the basic issue. 

The adoption of the amendment proposed to section 204 would have far-reach- 
ing consequences upon our companies and their policyholders. We understand 
that no further witnesses will be heard before the Senate Finance Committe: 
unless a member of the committee so requests. If the National Tax Equality 
Association’s proposal is to be given any serious consideration by the committee 
we would like an opportunity for a spokesman of the participating stock com 
panies to appear before the committee in the near future. 


Senator Mrmr. As this point numerous statements and letter: 
will be inserted in the record for the consideration of the committee. 


Retart Toracco DEALERS or AMERICA, INC., 
New York, N. Y., August 8, 1951. 
Protest against any increase in excise taxes on cigars. 
To the Members of the Senate Finance Committee: 

The Retail Tobacco Dealers of America, Inc. is a national association of retail 
tobacconists, having thousands of members located in practically every large city 
in the United States. 

About 1 year ago we appeared before the House Ways and Means Committe 
urging consideration of the proposal for reduction in excise taxes on cigars. 

As a result of the facts presented by the cigar manufacturers which were 
heartily endorsed by us, the committee favorably recommended a reduction in 
these taxes. 

The events in Korea, rapidly followed by the Government's decision to rearn 
necessitated a complete reconsideration of the entire tax program. 

However, the cigar industry never anticipated a further increase in existing 
excise taxes, since it was still struggling under the burden of the last war emer 
gency tax increase. 

May we point out for your earnest consideration— 

1. Government figures over the past years have shown a setady decline in the 
consumption of cigars : 1920, 8,096,758,663 ; 1930, 5,8S89,132,434 ; 1950, 5,538,152,409 
2. Census figures prove that our population has steadily increased and with 

we have the largest national income ever recorded. 

The decline in consumption of cigars assumes even more serious proportio! 
when compared with the increase in population and what should normally pro 
an increase in the potential cigar market. 

3. From the retail standpoint, cigar sales constitute a most important part 
the volume of our businesses, and we are dependent on the sale of this produ 
for a profit which will enable us to continue in business. We know the consume 
reaction and we are certain that we will never be able to keep our present cus 
tomers, let alone secure new ones, if this committee recommends any increase 
the present excise taxes, which must be reflected in higher prices for the produ 

4. Might we state that the cigar manufacturers have faced tremendous increas 
in the cost of leaf and labor, which in most cases they have absorbed, realizi 
that consumer resentment to any further increase in price of their product wou 
be ruinous. Our industry, saddled with exceptionally high excise taxes, cannot 
produce cigars at a price which will encourage the youth of the Nation to smo 
them. 

We feel sure that the figures and facts prove that higher excise-tax rates 
the long run will produce a decrease in revenue rather than an increase be 
of consumer resistance to higher cigar prices, and the Treasury Department w 
be defeating its own purpose. 

Concurrent with this decrease in revenue to the Government will be the hard 
ships worked on all branches of our trade. from the leaf farmer to the retail 
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who will watch their business dwindle year by year under the impact of a dispro- 
portionate tax load. 

The cigar industry is cognizant of its own responsibilities in the matter of 
encouraging consumer demand and building volume. <A tremendous promotional 
and advertising effort has been undertaken in recent years to encourage cigar 
smoking. Every branch of the trade is doing its share to stimulate the business. 
\ll promotional efforts will be unavailing if the Government saddles our trade 
with additional cigar excise taxes. 

RETAIL TOBACCO DEALERS OF AMERICA, INC., 
$y Eric CALAMIA, Managing Director. 


THE LANCASTER Lear Tosacco Boarp or TRADE, 
Lancaster, Pa., August 3, 1951. 
Re Opposition to increase in excise tax on cigars. 
SENATE FINANCE COMMITTEES, 
Washington, D. C.: 

The Lancaster Leaf Tobacco Board of Trade, located in Lancaster, Pa., is 
omposed of all the leaf packers and dealers in Pennsylvania cigar leaf tobacco 
n Lancaster County, Pa. Collectively, we sell in excess of 60,000,000 pounds 
of this type of tobacco annually. Our warehouses are located in the vicinity of 
the farms where the tobacco is grown and we prepare this tobacco for market 
to the cigar manufacturer. We are entirely dependent upon the cigar industry 
for our livelihood and we are greatly concerned at the present downward trend 
in cigar consumption. We are firmly of the opinion that a contributing cause 
in the inability of the cigar industry to adjust to a peacetime economy is the 
great tax burden upon it. 

Accordingly, we join in the protest of the industry in opposing any increase in 
cigar taxes and respectfully urge that you reject in its entirety the proposed 
schedule of the Secretary of the Treasury for an increase in cigar taxes, 

Respectfully yours, 
LANCASTER LEAF Tosnacco Boarp oF TRADE, 
B. E. Mann, President. 


—- 


STATEMENT OF MARK Hess, MANAGING Director, PENNSYLVANIA ToBAcco 
GROWERS ASSOCIATION 


Lancaster County, Pa., grows more cigar leaf tobacco than any other county in 
e United States. The Pennsylvania Tobacco Growers Association represents 
most all of the growers of cigar leaf tobacco in the Lancaster are: here all 
f the cigar-filler tobacco in Pennsylvania is grown. There ar 

ywwers in this area. The continued welfare of these growers 
endent upon the prosperity of cigar manufacturers in the Uni ‘ 

We were very much distrubed by the original proposal of Secretary Snyder 

ho requested a $25 million increase in excise taxes on cigars he testified 
efore the Ways and Means Committee earlier this year. We re even mors 

sturbed when following the refusal of the Ways and Means Committee to a 

pt his recommendation, he appeared before the Senate Finance Committee 
nd repeated his request for a $25 million increase in cigar excise taxes. We 
believe that the cigar industry would suffer gravely if such a tax increase were 

‘tually imposed. 

It should be noted that the Secretary of Agriculture, last year, called for 

arketing quotas on Pennsylvania cigar leaf tobacco because he found that the 
supply of tobacco was tending to exceed the demand. This cooperative acted 
s agent for the Commodity Credit Corporation in making price-support loans 
n cigar leaf tobacco in Pennsylvania this year. This is the first year in which 

‘+h a loan program has been undertaken. Some evidence of the extent to 

hich supply now exceeds demand can be found in the fact that by June of this 

ir we had made loans on more than 214 million pounds of tobacco. This is 
bout 5 percent of the Pennsylvania crop. In no previous year has so much to- 
eco failed to go directly into the warehouses of cigar manufacturers. 

We feel that the above facts are clear evidence of the weakened position in 
which the cigar industry finds iteslf. Therefore we respectively urge that the 
Senate Finance Committee reject Secretary Snyder’s proposal to increase the 
excise tax on cigars just as the House Ways and Means Committee did earlier 
this year. 
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STATEMENT OF JAMES LOVE, IN BEHALF OF FLORIDA AND GEORGIA CIGAR LEAF 
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The growers of cigar wrapper tobacco in the States of Florida and Georgia 
produce one of the most valuable cigar crops grown in the United States. The 
Florida and Georgia Cigar Leaf Tobacco Association represents almost all of 
the growers of this type of tobacco and is comprised of over 250 farmers. 

It is our opinion that the proposal of the Secretary of the Treasury to increas: 
the tax on cigars would have very disastrous economic effects upon us. All th: 
evidence available indicates that the consumer is extremely reluctant to pa 
any more than he is now paying for his cigars. 

If the cigar industry is forced to raise its prices as a result of the tax increas 
there is only one place from which this tax increase can come, and that is, frou 
the suppliers of the raw materials. 

We feel, therefore, that our own welfare will be seriously jeopardized unless 
the Senate Finance Committee rejects the proposal of the Secretary of the 
Treasury. 

Hon. 


THE SHADE TOBACCO GROWERS 
AGRICULTURAL ASSOCIATION, INC., D: 
Hartford, Conn., August 3, 1951. nue 
Senate Finance Committee: of i 
The Shade Tobacco Growers Agricultural Association, Inc., is an associatio: ther 
of tobacco farmers who grow shade-grown cigar wrapper tobacco in the Con from 
necticut Valley. We represent the most valuable crop of cigar leaf tobacco Tl 
grown in the United States. rulir 
Connecticut Valley shade growers are aware of the fact that the cigar industry auth 
has been suffering under the yoke of heavy excise taxes, and we are greatly stro] 
concerned with the continued downward trend in the consumption of cigars 
Our livelihood as farmers and that of thousands of workers whom we emplo) 
is dependent entirely upon the cigar industry and any further recession in ciga: 
sales will have its ultimate adverse effect upon us. 
Excessive taxation is a serious deterrent to healthy business and the imposi 
tion of increased excise taxes on Cigars will be disastrous to the entire industr) 
Therefore, we respectfully urge that you reject the proposal of the Secreta: 
of the Treasury for an increase in cigar excise taxes. 
Respectfully, 
Tue SHADE Toracco GRrowERS AGRICULTURAL ASSOCIATION, IN« 
NELSON A. SHEPARD, President. 


THE LEAF Topacco BOARD OF 
TRADE OF THE CITy oF NEW YORK, 
August 3, 1951 
Re protest against increase in excise taxes on cigars. 
SENATE FINANCE COMMITTEE, 
Washington, D. C.: 

The New York Leaf Tobacco Board of Trade is composed of dealers in 
types of cigar-leaf tobaccos. Collectively we sell a major portion of all tobacco 
used by independent cigar manufacturers, particularly the smaller ones. Our 
warehouses are located in the vicinity of the farms where the tobacco is grow! 
and in many instances we prepare this tobacco for market to the cigar ma 
facturers, employing a large number of local workers. We are entirely depende! 
upon the cigar industry for our livelihood and we are greatly concerned \ 
the present downward trend in cigar consumption. 

We believe that a major cause of the cigar industry’s inability to prevent 
further decline in cigar sales has been the undue tax burden which it has born 
these many years. 

Therefore, we respectfully pray that your committee vote aaginst the impos 
tion of any increase in excise taxes on cigars. 

Respectfully yours, 
Tne Lear Topacco Boarp or 
TRADE OF THE CrTy oF NEW YORK, 
By JoHN A. ReGan, Secretary. 
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New York, N. Y., August 7, 1951. 
Hon. WALTER F’. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building: 

Book publishers are deeply concerned by the proposal in the pending revenue 
act that 20 percent of the total literary royalties paid by publishers to authors 
be withheld at source. Book publishers earnestly and respectfully suggest con- 
sideration of the recommendations contained in the July 23, 1951, letter of Oscar 
Hammerstein II, president, Authors League, on behalf of all authors, including 
authors of books, in which he pointed out the great hardship which wou!d, in 
very many instances, be imposed on authors whose total incomes do not justify 
the proposed withholding. 

JOHN O'CONNOR, 
President, American Book Publishers Council. 


AMERICAN LIFE CONVENTION, 
LIFE INSURANCE ASSOCIATION OF AMERICA, 
New York 22, N. Y., August 7, 1951. 
Hon. WALTER F.. Georce, 
Chairman, Senate Finance Committee, 
United States Senate, Washington, D. C. 

Dear SENATOR GEORGE: Recent rulings issued by the Bureau of Internal Reve- 
nue have, in thir practical effect, destroyed the pension rights of a great number 
of insurance agents who are presently under pension plans of long standing; 
there is an urgent need for amending legislation to correct the inequities resulting 
from these rulings. 

The enclosed memorandum more fully develops the hardships created by the 
rulings and also contains our suggestion for corrective legislation. We are 
authorized to say that the National Association of Life Underwriters joins us in 
strongly urging the adoption of the proposed amendment. 

Yours sincerely, 
AMERICAN LIFE CONVENTION, 
Rosert L. Hoae, 
Executive Vice President and General Counsel. 
LIFE INSURANCE ASSOCIATION OF AMERICA, 
EKUGENE M. THore, General Counsel 


LIFE-INSURANCE AGENTS’ PENSTONS-——NEED FOR PROPOSED AMENDMENT 


165 AND 22 (B) (2) (B) 


ro NEC 


The pension benefits of thousands of ordinary-life-insuranece agents are in 
eopardy as a result of rulings of the Commissioner of Internal Revenue. Under 
hese rulings the aggregate contributions of the life-insurance company to the 
ent’s pension fund would be taxed as income in the year in which the agent 
tires, 

Under sections 165 and 22 (b) (2) (B) employee retirement payments are 
taxed to the recipient as they are received. The Commissioner contends, how- 
ever, that these sections do not apply because life-insurance agents are not 
employees. These life-insurance agents’ retirement plans meet all of the other 
requirements of these sections. 

While most ordinary-life-insurance agents are independent contractors, they 
ire a class of individuals who have many characteristics similar to employees, 
This was recognized by the Congress last year when the employee definition 
under the Social Security Act was amended to include the full-time life-insurance 
salesman. 

The following actual cases illustrates the hardship these rulings have created: 

\ life-insurance agent retired on September 30, 1950, and was entitled to a 
nonthly retirement benefit of $68.11, payable for life. The lump-sum value of 

is pension, $8,128.27, was contributed entirely by the life-insuranee company 


eli 


if 
a period of years beginning with the establishment of the plan in 1942. It 


as assumed by the company and its agents that these pension payments would 
e taxed to the retired agent as received. Under the Commissioner’s rulings, 
however, the entire value of the pension, $8,128.27, is taxable as income received 


luring the year 1950. In this case, the resulting income tax of approximately 
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$2,000 would confiscate the agent’s pension benefits for the first 24% years of hi prof 
retirement, or a part of his savings if he did not live that long, thus defeating of I 
the purpose of the plan. O; 


eg 


THE PROPOSED AMENDMENT SHOULD BE ADOPTED FOR THE FOLLOWING REASONS stra 
1. Unless legislative relief is granted, life-insurance agents’ pension plans wil ina 
not be able to serve the purpose for which they were created ; therefore, it will b: the 
necessary to discontinue them. This result would be socially undesirable. | “sy 
would be most unfortunate if plans adopted years ago to provide for such : or] 
worthy need should now fail because the technicalities of the law prevent resp 
carrying out the purpose for which they were adopted. T 
2. There is no fundamental reason why life-insurance agents who occupy bill, 
status similar to common-law employees should have their pension benefits dis pose 
sipated by a tax on the value thereof in the year of retirement. nitic 
3. Employee pension benefits are taxed as they are received by the retire: The 
individual. Under the proposed amendment the life-insurance agent would b tron 
treated in the same manner, It is not proposed that retirement benefits payab| that 
to a life-insurance agent should escape taxation. tion 
4. Life-insurance agents are now covered for old-age and Survivorship socia info 
security benefits. The life-insurance companies pay the employer social-security econ 
taxes on their earnings. When agents retire they are entitled to receive the sam: It 
social-security benefits as common-law employees, To be consistent their pensior 
benefits, if otherwise qualified under section 165, should be taxed like simila: 
benefits paid to common-law employees. 
5. No sound tax purpose would seem to be accomplished by laying such a cor T 
fisecatory income tax on the value of these agents’ retirement plan. The ta nat 
revenue involved is not significant. The Commissioner, in ruling on these cases Wy 
has informally expressed the opinion that he lacks the authority to correct thi ing 
injustice. The amendment proposed will accomplish that result. 1,50 
kno 
P 
that 
imn 
Be it enacted by the Senate and House of Representatives of the United State deve 
imerica in Congress assenbled, That section 165 of the Internal Revenue Cod plar 
lating to employees’ trusts) is hereby amended by adding thereto a new sul 
graph (e) to read as follows: 
For the purposes of this section and of sections 22 (b) (2) (B) ar 
, the term ‘employee’ shall include a life-insurance salesman who is withi 
the definition of an employee under the provisions of section 1426 of this cod 
This amendment shall be applicable with respect to taxable years beginning aft 
December 31, 1938.” 


A BILL To amend the Internal Revenue Code relating to employees’ trusts 


UNITED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C., August 6, 1951. 
Senate Office Bulding, Washington, D. C. 

DEAR WALTER: I am submitting herewith the text of the presentation I had 
intended to make personally before your committee in support of my proposed 
amendment to the tax bill, H. R. 4473, to have trona included as a strategie mi! 
eral under the excess profits sections of the Internal Revenue code. 

It is my understanding that this statement will be included in the tran 
script of the hearings as though presented, and I will appreciate it if you can 
see that this is done. 

With every good wish, I am 

Sincerely yours 
JosEPH C. O’ManHoNey, Chairman. 


STATEMENT OF Hon. JosePH C. O’MAHONEY 


Mr. Chairman and members of the committee, on August 2, on behalf of my 
colleague, Senator Hunt, and myself, I proposed from the floor of the Senate 4 
amendment to the 1951 tax bill, H. R. 4478, by which the mineral trona would be 
included as a strategic and critical mineral under the provisions of the excess 
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profits tax law. Specifically, I proposed that a new section be added to title V 
of H. R. 4473, as follows: 

On page 152, after line 7, add a new section, as follows: 

“Sec.—. DEFINITION OF STRATEGIC MINERALS—(a) Inclusion of trona as a 
strategic mineral in the Excess Profits Tax Act of 1950: 

“(1) Paragraph (1) (b) of section 450 of the Excess Profits Tax Act of 1950 
(relating to the definition of strategic minerals) is hereby amended by inserting 
the word “trona” after the word “quartz crystals.” 

“(b) Effective date. 

“The amendment made by this subsection (a) shall be applicable only with 
respect to taxable years ending after December 31, 1950.” 

The members of the committee will recall that when the excess-profits tax 
bill, H. R. 9827, Highty-first Congress, was before the Senate last winter, I pro- 
posed an amendment to that bill from the floor to have trona included in the defi 
nition of strategic and critical minerals. The Senate accepted this amendment 
The Senate and House conferees, unfortunately, did not follow the Senate, and 
trona was dropped from the bill in conference. I am very reliably informed 
that the dropping of trona was without prejudice, and was in no way a reflec 
tion upon the merits of the proposal, but rather was the result of insufficient 
information as to what trona is and its basic importance to our security and 
economy. 

It is my intention at this time to give the committee further information. 


WHAT IS TRONA? 


Trona is the ore of a natural soda ash of virtually commercial purity in its 
natural state. The largest known deposits in the world are near Green River, 
Wyo., and the reserves there are in reality tremendous, possibly totaling, accord 
ing to the estimate of reliable engineers, 7 billion tons. The deposit is found at 
1,500 feet, and the bed ranges from 15 to 20 feet in thickness, extending over a 
known area of more than 40 miles. 

Perhaps at this point I should state another very significant fact, namely, 
that in close proximity to this truly great deposit of natural soda ash are 
immense reserves of natural gas and coal. Thus the fundamentals for economic 
development, the importance of which is looming large in national-defens¢ 
planning, is to be found in this area. 


USES AND IMPORTANCE OF TRONA 


When we speak of trona, we speak of natural soda ash—soda ash which can 
be produced at one-half the investment in plant per ton produced in comp: 

with the synthetic or ammonia soda method. In these times of crit 

of steel, machinery, and other materials, the committee will 

sideration to this fact, I know: namely, that it takes onl: 

steel, for example, to produce a ton of soda ash from trona as it 

like amount by synthetic or manufacturing methods. 

The basic importance and widespread use of soda ash is emphasiz 
fact that more than 5 million tons are now produced annually 
States. It is essential for the production of aluminum metal, a 
of soda ash being required for every pound of aluminum metal; 
facture of glass; and for the processing of metallurgical ores, 
hasie uses, 

For example, the processing of uranium ores in Colorado is dependent 
uninterrupted supplies of soda ash which are now coming from the Wyomi! 
deposit. Soda ash currently is being produced on a small scale at Green Riv 
his operation is being carried at a loss, howeyer, because of the 
small-scale basis. 

Other basic industrial uses of soda ash are glass, which takes about 30 per 
cent of current production, or almost 2 million tons annually: oil refining: 

ool scouring; rubber; printing inks; boiler compounds; paints; ceramics; 
enamels; and the like. 

Of great potential importance also is its use in high-grade concentrated fer 
tilizer. On this subject, the Bureau of Mines—since the production of soda 
ash from trona is basically a mining enterprise—has made several favorable 
reports. 

Fertilizer based on Wyoming trona processed with phosphate rock contai 

th ammonia and nitrate nitrogen, and is subject to a considerable 
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of constituents to meet the requirements of different soils and different crops 
Its concentration is so great that it can be shipped economically to all parts of 
the United States, but it would of course be of especial importance to wester! 
agriculture. 

The development of the Wyoming trona deposits offers tremendors opportu 
ities for the development of agriculture in the Rocky Mountain Nort.ern 
and Southwestern States, as well as providing a basic industrial chemical fo 
the growing aluminum and other defense industries in the area. 


ADVANTAGES OF TRONA 


The advantages of trona, or natural soda ash, over the manufactured product 

or over such substitutes as caustic soda, are threefold: 
(1) Economy in the use of scarce materials; 
(2) The strategic geographic location of huge deposit ; 
(3) Lower cost of the finished product. 

I would like to discuss these three national advantages in brief detail: 
Soda ash from trona is economical in scarce materials 

Production of soda ash from trona requires less materials and manpower than 
conventional methods. In view of widespread shortages of all materials for 
industrial construction, the fact that it is possible to produce soda ash from trona 
in plants costing less than one-half of the more conventional types of plants in 
terms of steel and building materials makes trona of prime importance to the 
rearmament effort. Since there is expected to be an ever-increasing shortage o 
soda ash in the next several years throughout the United States and particular! 
in the Western States, it is important that expansion of the soda ash industry 
be carried out by the cheapest methods in terms of critical materials and man 
power. Development of the trona deposits offers the only way in which materials 
ind manpower can be saved in this program. 

Strategic location 

The immense reserves of trona are found in the heart of the Rocky Mounta 
region—an area considered safe, relatively speaking, from probable enemy attack 
It will serve the new aluminum plants in the Northwest as well as insure a col 
tinuous supply of soda ash from the processing of uranium ores in Coloracs and 
elsewhere in the West. As I pointed out previously, a quarter of a pound of 
soda ash is required for each pound of aluminum metal. Development of trona 
deposits also will serve a great variety of other industries, present and planned, 
in the Rocky Mountains and Northwest. 

At present, there is no production of soda ash of any significance in the Rock) 
Mountain-Northwest area. The area is suffering from a shortage of soda ash 
here and now. In fact, it is not too much to say that the industrial development 
ot the West is being delayed by the lack of this basic industrial chemical. 

The importance to western agriculture of large supplies of locally produced 
soda ash as a base for an extremely high-grade fertilizer, capable of great flexi- 
hility, as it were, in its constituents to meet varying crop needs, is self-evident 

Because it is produced from a natural deposit in the area, most of the fir 
ished product necessarily will be cheaper than products which have to be hauled 
considerable distance from eastern and midwestern centers of production 
Equally important, since soda ash is now in short supply, the only possible sub 
titute to supply the growing demand is caustic soda. Caustie soda is nearly 
twice as costly, per unit of contained alkali, as is soda ash. The following brief 


table illustrates this point: 


Current market price Na:O per net ton at works 


Value 

light ash : $41. 40 
heavy ash ; . 44.80 

n liquid caustic in tank cars ‘ss » SO 
n solid eaustie in 700-pound net weight drums SS, 40 


ike caustic in 400-pound net weight drums 98. SO 


should be noted that transportation of caustic requires either steel tank 
or steel drums. And steel in both of these forms is gravely needed b 
Neum and other industries 
‘ransportation of soda ash from trona, on the other hand, can be had 


) boxears or trucks. 
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As a supplement to my statements with respect to shortages and Costs, I 
would like to introduce into record by reference an article appearing in the 
technical journal, Chemical Week, for June 30, 1951. This industry observer 
finds serio’, -jortages of soda ash probable within 2 or 3 years, and as a result 
foresees Shap price increases, possibly double those currently prevailing. 

Failure to include trona as a strategic mineral is a deterrent to the establish- 
ment of a chemical industry in the West. 

The mining and processing of trona requires large amounts of capital which 
ndustry is reluctant to invest now under the present tax structure, Inclusion of 
trona as a strategic mineral in section 450 of the excess-profits-tax law will stim- 
ulate the development of trona in the same way such treatment helps the minerals 
now listed in the excess-protits tax law. Since soda ash is required for proe- 
essing many of the listed minerals, a number of which are mined in the West, 
this action will also aid in increasing production of other strategic minerals. 

At least one company is prepared to spend $15,000,000 in developing the 
Wyoming trona deposit. Such an investment would add at least 300,000 tons 
yearly to our soda ash supplies, and even this is capable of great expansion. 

Il earnestly urge favorable action by you gentlemen on amendment C of August 
2 to H. R. 4473 and the inclusion of this basic chemical, produced from a great 
natural deposit in a safe area, in that section of the law providing for the 
timulation of production of strategic minerals. 


[H. R, 4473, 82d Cong., Ist sess.] 


AMENDMENT Intended to be proposed by Mr. O'Manoney to the bill (H. R. 
4473) to provide revenue, and for other purposes, viz: On page 152, after 
line 7, add a new section as follows: 

“Sec.— DEFINITION OF STRATEGIC MINERALS (a) Inclusion of trona as a 
strategic mineral in the Excess Profits Tax Act of 1950. 

“(1) Paragraph (1) (b) of section 450 of the Excess Profits Tax Act of 1950 
(relating to the definition of strategic minerals) is hereby amended by inserting 
the word “trona” after the words “quartz crystals,” 

“(b) Effective date. 

“The amendment made by this subsection (a) shall be applicable only with 
respect to taxable years ending after December 31, 1950.” 





KALAMAZOO, Micn., August 4, 1951. 
UNITED STATES SENATE FINANCE COMMITTEE, AND MEMBERS OF CONGRESS, 
Washington, D. C. 

GENTLEMEN : In accordance with the wire received from Elizabeth B. Springer, 
clerk of the Senate Finance Committee, I was informed your schedule of 
witnesses are filled, but I wish to thank you, Mr. George, for the opportunity 
of submitting my letter for the record of the hearing. 

Kor me to be able to give you a full understanding of my views in a brief 
statement, it is impossible, as the economic structure of our great nation has 
become so complicated through the years by the repetition of tax bill after tax 
bill being added to more tax bills that I don’t believe there is a living person 
that could name one-tenth of them—Federal, State, local and private—and I 
cannot put such an important thing as this in a brief letter. 

The past 19 years I have been an ardent student of our economic structure 
from every angle, knowing that the day is at hand for the government of all 
hations to collapse and if you are a student of the Pyramids, you no doubt know 
that their prophecies are very clear and the government of this world will 
completely collapse by the year 1953 as we are living in the end of the Kings 
Chamber, besides the Pyramids we have the Bible of which is very clear on the 
rise and fall of the nations and when one is a real-born-again student of these 
two great God-given documents they don’t need hesitate as to what lies before 
the nations today. I believe you can see it would be impossible for me to make 
these things plain in a letter. 

In 1932 when the world was up against a stone wall, as it were, L said, “If 
there Was any solution to our problem, it was in the Bible, and the only way 
unyone could find it was in God's own way, to fast for understanding.’ On 
March 19, 1982, I went on a fast for this understanding, and at the end of 10 days 


86141—51—-pt. 3 71 








2548 REVENUE ACT OF 1951 


was given the understanding I was after. Then I started to search for figures 
to prove my point, so I could convince the Government of its merits. In Novem- 
ber 1932 L went to Washington, D. C., for 4 weeks, and while there I talked with 
many Representatives, including the Speaker of the House, and I studied in the 
Library of Congress to get a thorough understanding of all the things I was 
interested in. Having gathered all the necessary information and _ statistics 
which I needed, I returned to Kalamazoo and started working on my charts, 
which I prove beyond all doubt that God’s methods are the only way to solve our 
problems and stabilize our economy giving ample security to everyone in every 
walk of life from the cradle to the grave. 

In September 1954, after the Supreme Court declared the NRA unconstitu 
tional, I returned to Washington, with the hope of getting before a proper com 
mittee with this plan. I contacted Jasper J. Mayer, chief correspondent, about 
October 20. He got me to write my plan out briefly, as he told me he knew of no 
other way to get it under consideration. At that time Mr. Mayer told me I had 
the most complete set of figures ever brought to Washington by anyone, an 
that he knew every figure I had was authentic, but that he had never seen then 
applied as I had applied them. He also said if I would write the letter he knew 
he would O. K. it and that when he did there were dozens of people in the Goy 
ernment that would have to read it and either O. K. or object to it. Fifty pei 
cent O. K.’s would bring it before a committee. 

October 22, 1934, I mailed copies of my letter to Mr. Mayer and to Lewis 
McHenry Howe, secretary to the President, and before the night of October 23 
Mr. Howe wrote me that my letter had been brought to the President's attentio 
October 30 Mr. Mayer wrote me that it would be given every consideration of the 
administration, and on October 31 the United Press carried an article with the 
heading, “Weigh New Plan of Relief for Idle.” And that was my plan. 

Now I would like to show you a prophecy of the Pyramids of 5,000 years ago, 
which states October 1934 will start to mark the beginning of a new era, and fro 
October 1934 to 19583 more will be accomplished along the economic lines than has 
been accomplished in the past 6,000 years, and before the year 2,000 has arrived 
the full establishment of the Kingdom of Christ will have taken place. That is 
the reason the Pyramid picture was placed on our dollar bill in 1935, showing this 
Nation is in that channel. I will defy the Government to show any plan other 
than the one IT submitted that will coincide with the prophecies. There are man) 
other prophecies which I would be able to show you, but I cannot find room in a 
letter to write them all out. 

In November 1934 you should remember the 300 delegates and the brain trust 
that Mr. Roosevelt called in and placed my plan before them, but I had no chance 
to appear and debate my own views. Why? I know why. 

Nevertheless the social-security bill was drafted off my plan, but all they did 
was a small fraction of what I offered. Therefore, its purpose was defeated, and 
many people were left paupers, and today we are head-over-heels in debt, with 
so many taxes placed on our backs that the mass of people can hardly exist, and 
more billions of taxes are being added, thus creating more and more inflation 
Ninety percent of all inflation is created through Government tax policies under 
the disguise of stopping inflation. Had I been given a chance to appear before 
a proper committee in 1985 and had there been a proper bill drafted to aceon 
plish all that God requires, we could have put the Government on a pay-as-you-go 
basis and not had one idle person from that day until now, with a pension for 
everyone unable to provide for themself, with ample purchasing power for ever) 
one, and there would be only one single tax to replace all other taxes, and ou! 
Nation would have a flourishing economy and be free from debt today. 

I pray that God can find enough Christian spirit within the hearts of the 
ones that read this letter to be able to move you to a place where you wil! 
have a thorough investigation of what God in His word requires us to do as 
a Nation before He has to pour any more of his judgments out upon our great 
Nation such as the great flood in Kansas, Missouri, and Oklahoma, which has 
at least cost these States a loss of a billion dollars to say nothing of what hus 
been in other States, besides the untold other disasters in our land inflicted 
upon us by God, look at our war which is becoming world-wide with a terrible 
slaughter of human lives. to mention nothing of the billions of dollars of prop 
erty destruction. Every one of these things are happening to our Nation simp!) 
because of our own national sins, and this can be corrected by Congress an 
Congress alone. 

Now just sit back and figure up how much God has punished this Nation 
since October 22, 1934, through the present day, all because we don't humble 
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ourselves before God to find out what He requires of us as a Christian Nation, 
as God never in the history of the world has ever brought war or calamity 
against His people at any time only when they were out of His will and dis 
obedient. 

In the past 16 years there has been thousands of years in man-days spent 
on hearings and drafting tax bills and social-security bills, all of which has 
only made millions of our people paupers and are grinding the face of all oul 
people to the bone and bankrupting our Government while business is being 
brought to a standstill through such policies and now you again ask me to 
write another letter the same as when I asked to appear on your committee when 
you were having hearings on the expansion of the social security and I wrote 
you a letter then which was read before the Finance Committee in executive 
session and when they finished the session the committee voted to thoroughly 
investigate this plan and when you went before the Senate with the expansion 
bill the Senate passed a resolution demanding this plan be thoroughly investi 
gated, and yet this never has been done. You may think I am very harsh in the 
way I write but there has never in the history of the world been a time when 
the people needed the guidance of God’s word as it does in this day and hour 

In all my writing and appearances before committees and individuals in Gov 
ernment, I have never had one of you attempt to start an argument against 
what I offer. I feel it is high time for a proper committee to take my advice 
and thoroughly investigate what I offer before the atomic and hydrogen bombs 
start falling on us, because God is going to destroy two-thirds of the people of 
the nations and then try the rest: unless we humble ourselves and do His will 
we may get our share. Enclosed is a card for your benefit. I sent hundreds 
of them in to various Government groups following the war between Israel and 
the Arabians. At that time President Truman and Secretary Marshall jumped 
up one morning and wanted to stop the partition, thinking God would change 
His mind, but to this day He has not, but all nations are heading for war if 
we don’t do something to straighten out this situation we are in. 

Don't be fooled, God is going to completely crush all the world forms of gov 
erntmnent and rule in His own way of righteousness and He is going to establish 
it through the U.S. A. You can do a great deed by letting me have the necessary 
time to place before you God’s requirements and save us from communism 
untold destruction before it is too late 

For the past 19 years Ll have pleaded with various committees and divisions 
of Government to accept divine guidance to correct our economic structure and 
set before the world a system of economy that will give the world permanent 
peace and security for everyone, there is but one perfection that is God and 
His divine word, which includes His method of government, and the time for 
its adoption is at hand and there is but one way to find what it consists of. 
that is in God's own appointed way and by this method only can we ever stop 
Stalin and his communistic powers. ; 

Since World War II there has been over $40 billion spent in an endeavor 
to correct the economy of Europe, whereas my contention is, if we correct our 
own economic structure and show them the merits of a true democracy where 
there is justice and ample security for everyone, they could adopt the same SYs- 
tem and become self-supporting, the trouble is the money we send over there does 
not get into the pocket of the mass of the people so they can buy what they need. 

President Truman once said “If the living standards of the people of the 
world could be raised 2 percent it would take years for industry to cateh up 
with production.” This I agree with, but the only way living standards ean be 
raised is to put the purchasing power in the pockets of the masses of the people 
If we would have adopted this plan in full detail in the year 1935 it would have 
raised the living standards of millions of our people by at least 50 percent and 
millions of others by more than 25 percent and everyone would have benefited 
more than we ever have, then other nations would have seen its merits and could 
have adopted the same method and communism would have been a thing of the 
past today, 

There is a bill (H. R. 6453) before the House Ways and Means Committee 
known as the prosperity revenue bill introduced by Representative Plumley. 
Which embeds the principles of this plan on the front cover of which J quote 
“A bill to equalize taxes; to provide adequate social-security benefits for all 
American citizens; to solve both the wage problem and the pension problem to 
untax private enterprise and thus stimulate efficient production and full employ 
ment; to cut the hidden sales taxes out of prices and reduce the high cost of 


and 
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living; to provide incentive pay for Government employees to raise the efficiency 
and reduce the cost of Government; to collect enough revenue to balance the 
budget, retire the national debt, and in due course revalue the dollar; to mak: 
the tax rate automatically adjustable to stabilize our economy on a rising stand 
ard of living; and to correct the two basic faults of capitalism, remove the caus« 
of socialization, and achieve honest and general economic freedom.” 

Every Member of Congress as well as the President and every economist knows 
as Weil as I do that in order to accomplish the establishment of a sound and per 
manent flourishing economy and a stable national income, it is absolutely neces 
sary to take into our national planned economy every individual, as we are al 
a part of our economy and to obtain a perfect function we must understand i: 
reality and practice the fundamental meaning of the statement over the doorway 
to the Justice Department, which states, “Equal justice under law” and this we 
haven't got, nor won't have until we have proper legislation by Congress tha 
will give ample security to everyone and not just a few. 

The present Social Security Act we now have does not give ample security t 
unyone so we have a repetition of relief agencies to supplement wherever 
falls short. 

This plan I have provides guaranteed employment, this method establishes 
ample purchasing power by perpetuating steady employment at all times fo 
everyone able to work and an adequate pension for those unable to work, rm 
gardiless of age, this would not require any relief agencies of any kind and thes: 
unfortunates would have a purchasing power as well as the fortunate ones 
The present methods make such a repetition of agencies that the cost is so gre! 
it will eventually destroy our whole economy unless we correct it. 

We now have several million unemployed and business is continuing on the 
downwurd trend. Why? Simply because the ones in our stable commodity in 
dustries are in a position today where they, through organized labor, have drive! 
their earnings to such high levels they have forced the prices of most, if not al! 
commodities so high that the great mass of people are unable to pay the price 
There are millions right now without purchasing power for anything other tha: 
just the bare necessities of life, and there are multiplied millions on incomes ot 
less than $1,000 annually. This is far less than enough for even bare necessities, 
to say nothing about these people being able to purchase the stable commodities 
which gives us a healthy economy. 

I am 100 percent for ample security for everyone, from the cradle to the grave 
and what I have to offer can easily be accomplished-in a very short time and | 
am absolutely sure it is the only way to solve our economic problem. 

To show you one man has always been used to speak, I will refer you to the 
past and I will show you too how this Nation can escape the wrath of God whic! 
is to be poured out upon the world in the near future without mercy. 

There was Joseph, the slave in Egypt, 1707 B. C., Genesis: fortieth chapter 
and onward. If God had not raised him up, all mankind would have starved at 
that time. 

Then came the deliverance of Israel from Egypt by Moses the sheepherde: 
Read the Book of Exodus. 

Agiin when his people had fallen away from Him to worship Baal, God raised 
up Elijah and he straightened them out, but the nation was punished unt 
they finally gave in and they listened to Elijah (1: Kings seventeenth and 
c¢ighteenth chapters). This was 906 B. C. 

Just think what a blessing those nations would have received had they 
taken these men before a proper committee and throughly investigated what 
they had to offer, before God had to pour out His punishing elements upon 
them. 

Read the Book of Jonah, 862 B. C., when Jonah was sent to Nineveh, how 
God blessed them when they heard his warning and obeyed it. 

We all know how Jesus pleaded with the Jews and they wouldn't listen and 
we know what has happened to them, as Jesus told them in Matthew, twenty-third 
chapter, thirty-seventh to thirty-ninth verses. He tells us the signs to watch for 
to be able to know when His day is at hand (Matthew, twenty-fourth chapter) 

2 Chronicles, chapter 7, thirteenth and fourteenth verses states: “If I shut 
up heaven that there be no rain, or if I command the locusts to devour the land 
or if I send pestilence among my people; if my people, which are called by my 
name, shall humble themselves, and pray, and seek my face, and turn from their 
wicked ways; then will I hear from Heaven, and will forgive their sin, and wi! 
heal their land.” 
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In Malachi 3: 10 He states, “Prove me now wherewith saith the Lord of 
Hosts, if I will not open you the windows of Heaven and pour you out a blessing, 
that there will not be room enough to receive it.” 

In Malachi 3: 1 He states, “Behold, I will send my messenger and he shall 
prepare the way before Me”—showing specifically that one man is to show the 
way out of this crisis. 

This Bible plan is His divine word and it contains full instruction for govern 
ment regulation and He has always raised up a spokesman to show what was 
and is to be done. 

In order to find out in full detail God's requirements, may I suggest that Con 
gress appoint a subcommittee to work out a_ bill to accomplish all that is 
stated on the cover of H. R. 6453. In order to accomplish this task with proper 
details I believe this subcommittee should be composed of at least 5 Senators 
and 7 Members of the House and 1 member from each of the executive branches of 
Government, and at least 75 private citizens, to be appointed by various businesses 
on the basis of 1 being appointed by each line of enterprise. 

In this way the subcommittee can be 100 percent nonpartisan and nonsectarian 
in scope. In order to finance this effort, I suggest Congress make the appro 
priation in the following order, Congress has just been asked for S8'4 billion 
for defense and relief of Europe. May I suggest they appropriate this and allot 
3 billion for defense of Europe and $2 billion for their relief and one-half billion 
for our own defense, this to be used for this subcommittee. 

In order to get high-quality personnel I believe every one of these salaries 
should be set at $25,000 per year and if they complete the ne ary methods to 
solve our problems and stabilize our economy as outlined on thi il 1 1 year 
then give every one on the committee a bonus of S200,000 tax-free. 

1 feel that through my 19 years of work on this plan T am as qualified as any 
living person for one of these positions on this subcommittee, especially in view of 
the fact that I am the author of the plan: and the first thing the subcommittee 
should do is to let me place before them in full detail every angle of what I have 
ty offer for the benefit of the committee. Then let them have a chance to debate 
it from every angle then draft a bill or bills necessary to establish our own 
national income on sound and practical business principles, giving ample secu 
rity to everyone from the cradle to the grave, as outlined on the cover of 
H. R. 6453. 

If Congress can see fit to carry out this suggestion in full detail 
eet started by September 1, 1951, I can assure you it can be possible to stop the 
spread of communism and end the war in a very short time and we never will 
need worry about another recession. Neither will we need finance other nations 
any more, as they can adopt this method and support themselves 

Hoping to be able to serve mny country for the good of humanity 

Very truly yours, 


STATEMENT OF J. S. FINGER, PRESIDENT, CORRULUX CorP., Houston, T! 


MAN, YOUNG AMERICAN BUSINESS CONFERENCI 


This statement is made by me as the authorized representative of a group 
comprising nearly a hundred successful postwar companies, and I address this 
committee not only on behalf of the corporation of which I am preside t, but 
on behalf of this entire group, the Young American Business Conference 

First let me define the Young American Business Conference. It is a group 
of companies formed after January 1, 1946, numbering 92 as of Monday of this 
week, and adding new participants at the rate of about 10 each week. This con 
ference exists solely for one purpose—that of analyzing fully the impact of the 
present excess-profits-tax law on postwar business, and of bringing the facts of 
that analysis before this comiittee. 

All the member companies in our conference, which are distributed geograph 
ically from Portland, Ore., to Macon, Ga., have three things in common. First, 
they were incorporated after January 1. 1946. Second, they are small companies, 
by the definition of 500 or less employees, or $5,000,000 or less in assets. Third, 
they face stagnation or extinction because of the excess-protits tax 

The members of this national group do not believe it was the intention of 

s committee or this Congress to create a discriminatory hardship for small 

businesses. We are perfectly willing to pay our fair share of the tax bur 
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den, but we cannot maintain our present positions competitively nor fulfill our 
rmormal growth and expansion under the present and proposed tax structure. 

In a report dated January 15, 1951, to the Senate, Senator Sparkman, chair- 
man of the Senate Small Business Committee, stated as a result of his com- 
mittee’s hearings 

“It (the Excess Profits Tax Act) of necessity will bear more heavily on the 
young and growing businesses which have no historical profit base. * * * 
Furthermore, it is these really small enterprises which often need all their 
profits to plow back into the business to meet their capital requirements. Many) 
studies have shown this reinvestment of profit to be the chief source of capital 
for small businesses and, as the basic tax rate rises, the amount of profits remain- 
ing after taxation will be proportionately reduced.” 

This conference has not rushed headlong into a position of opposing the pres- 
ent tax structure simply because its members are averse to paying taxes. 

Careful studies have been made of the individual members’ situations, and 
sound economic conclusions drawn both on the individual case histories and 
on the economics of the postwar section of business as a whole. Here are some 
of the conclusions which are inevitable and inescapable. 

The present condition is a literal threat to the system of free enterprise and 
is definitely conducive of monopoly and of restriction of the development of an) 
but old and established business firms. A published editorial in the Dallas 
Times-Herald thus expressed the question very succinctly: “Will this country 
continue to develop new businesses to meet new needs, or will established coi 
porations take over new fields and new needs for increased productivity as the) 
become apparent?” 

Here are the specifics of the way the present tax law operates to the detriment 
of every successful business which has been incorporated after January 1, 1946. 

1. There are insufficient funds left after taxes to plow back into necessary 
plant expansion and improvement. 

2. There are insufficient funds left after taxes for the increased working- 
capital requirements in an expanding business. 

3. The necessity of paying 50 percent of the tax by March 15 further 
decreases available working capital. 

4. Small new businesses are forced to charge regular depreciation on 
plant and equipment and yet compete with older established companies who 
in many cases have already written off such equipment. 

5. Small new businesses are forced to plow back every cent to fixed assets 
and increased inventories and therefore cannot accumulate any of the neces 
sary reserves required to tide the business over a business-cycle bobble. 

6. Small new businesses less than 5 years old are still considered risky 
by bankers and insurance companies, and therefore it is virtually impossible 
to obtain capital loans from these sources. 

7. Small new businesses which have developed new products and processes 
but which are held down by high taxes to the extent that they cannot expand 
fast enough to meet the demand they have created and enjoy the business 
which they have rightfully earned, are being made a prey to the larger cor 
porations who have the necessary funds to take advantage of the market 
which the little fellow has developed. 

8. Of all the small corporations formed since 1946, only a few, perhaps 
1,000, are advanced enough in their profit picture to be severely hurt by the 
excess-profits-tax law. Yet, under a less severe tax program these rapidly 
growing companies of today would be America’s new industries of tomorrow 
Through rapid growth they would actually furnish more revenue to the 
Government in 2 or 3 years. The loss of revenue to the Treasury this year 
and next year would be relatively small under our proposals (probably less 
than $50,000,000), yet we shall be encouraging competition, free enterprise 
and American leadership and industry of tomorrow. This is certainly a 
small tax for the Treasury Department to defer. 

%. None of the present methods of computing taxes takes into consideratio: 
that in most cases a manufacturer loses money during the first 12 to 18 
months before he is able to break even and start making money. 

10. The present law is a direct discrimination against veterans. Growth 
company relief being confined to companies incorporated prior to January 1, 
1946, this arbitrarily rules out the thousands of American businessmen who 
were Wearing uniforms on that date and whose postwar business efforts are 
thus arbitrarily and automatically subjected to the maximum confiscatory 
tax rate. 
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eel * 

There was a time in American history when a man or a group of men could 
invent a new product or discover a better way of doing something and, through 
diligent work, good leadership, efficient management, and aggressive selling, 
they could build an industry. This is the history of the automobile industry, the 
aircraft industry, the appliance industry, and the chemical industry. Tomorrow’s 
industries which will keep our productive capacity high and our employment full 
cannot be built under the ceiling of a 62-percent tax. 

It is our conviction that the provision in the present law, which denies use of 
any growth formula to companies formed after an arbitrary date of January 1, 
1946, is working an unintended hardship on new business. We do not think 
that Congress intended to lower an iron curtain on all expansion and industrial 
opportunity after a certain date. We know you gentlemen realize that there 
would inevitably be many businesses formed as a result of technological ad- 
vances, new ideas, and new needs for more products in any period, without 
regard to military events, such as the Korean adventure. We can’t brand all 
new corporations as ‘war babies” just because they came into existence after a 
certain arbitrary date some 4 years prior to Korea. 

We submit that any taxation which imposes a higher rate on small new firms, 
because of their youth and lack of historical earnings experience, than is imposed 
on many large firms with plenty of surplus and capital investment, is an absolute 
monstrosity. Its inevitable effect is to limit the growth of all new businesses, and 
make it simple and easy for older, larger corporations to move in on the markets, 
simply because new companies cannot retain enough of their earnings to expand 
n step with the markets they have helped to create. This Government is pledged 
to the support and protection of “small business” but under this law all postwar 
business is virtually frozen at its 1950 level of expansion and capacity. 

It seems needless to point out that the present law is direct discrimination 
against veterans. How could men who were in uniform on January 1, 1946, have 
started a postwar business in time to qualify for the present growth company 
relief formula? As one member of this conference has already said before your 
committee, “We were soldiering when, according to the excess profits tax law, we 
should have been incorporating.” 

The Young American Business Conference does not represent one selfish com- 
pany which seeks to retain more of its earnings to put in its stockholders’ pockets, 
nor a dozen such. It represents an entire sector of American industry—the 
pioneering and dynamic sector—the industrial leadership of tomorrow. We have 
made a survey of over 3,000 certified public accountants throughout the entire 
country. On the basis of this survey, we can tell you that there are not less than 
2,000 small postwar companies in the same situation. This figure may run as high 
as 4,000, but 2,000 is an absolute minimum. These companies, their employees, 
stockholders, and members of the communities in which they play an important 
part as local employees, are looking to this Congress for the same opportunity 
to expand and grow that every other company in this country’s history has had 
up to July 1, 1950. We propose certain relief provisions as amendments to the 
present excise profits tax law. These relief provisions will probably be an asset 
to the Treasury Department in that the net revenue over the next 5 years will 
actually be increased through capital reinvestment rather than decreased. This 
s due to the fact that most successful new businesses who are being hurt by the 
present excess-profits-tax law are growing very rapidly and some are probably 
earning as much as 50 percent per vear on its reinvested capital before taxes. 
This high rate of earning is not due primarily to the war situation but rather 
to the normal rapid expansion of a new industry taking its place in the domestie 
economy. Therefore, every dollar of earnings which Congress allows us to plow 
hack into our businesses this year will probably produce 50 cents of income next 
year, which in turn is taxed to the extent of 25 cents. Every dollar of investment 
taken away from us during this fast-growing stage means a minimum loss of 
25 cents of revenue next year and succeeding years for the Treasury 

Obviously the cumulative result of reinvesting 20 percent of our ineome each 
vear ina rapidly expanding business will continue to produce a high income sub 
ject to taxation, which will more than offset the “losses” which the Treasury De 
partment might believe it is suffering if this relief is given us 
tax relief for capital reinvestment is the type which does not go into someone's 
pocket but rather is the type that produces more jobs and income subject to 
taxation. 


Furthermore, 


Therefore, it is highly essential that the Congress and the Treasury 


Depart- 
ent realize that they will not be taking a loss by granting this relief: but will 
actually be making the best possible type of investment: an investment which 
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will yield 25 percent per year net profit to the Treasury and in addition produce 
a capital gain of the finest sort—a capital gain in America’s future. 

Attached hereto is a summary of the adjustments to this law which this con- 
ference submits would eliminate the inequities herein described. 


AMENDMENT TO Excess-Prorits LAw ENACTED IN 1950 Is SuGGestep EmMpopyin: 
THE FOLLOWING Provisions To ELIMINATE DISCRIMINATION AGAINST NEW 
COMPANIES 


QUALIFICATIONS FOR RELIEF 


It is suggested that the terms of relief herein expressed be available only t 
corporations to whom the present growth company relief is now denied, i. e 
corporations formed subsequent to January 1, 1946. 

Total assets of such corporation must be less than $5,000,000 or total em 
ployees must be less than 500 persons at all times during the excess-profits-tay 
year. This limitation includes any and all persons defined as employees by 
FOAB tax legislation. 

Assets defined as in sections 442-446: The sum of the cash and other propert 
(other than inadmissible assets and loans to members of a controlled group as 
defined in see. 485 (f) (4)), held by taxpayer at the end of such day in good 
faith for purposes of business. “Property” shall be included in an amount equa! 
to its adjusted basis for determining gain upon sale or exchange, except that th: 
adjusted basis for secret processes and formulas, good will, trade-marks, an 
other like property shall be determined without regard to value as of Marc! 
1, 19153. 


RELIEF SOUGHT 


4 


A. Extension of “growth company” benefits now incorporated in the excess 
profits-tax law to companies formed during 1946 who qualify under the presen 
definition of “growth companies” in all respects other than date of incorp: 
ration. 

BB. Establishment of a base period within each qualified (incorporated after 
January 1, 1946) corporation’s earnings experience. This base period would 
commence from the first day of each corporation’s incorporation to a total o 
48 months or less. During this period the corporation may use its highest 12 
consecutive months as a base for computation of excess-profits-tax credit, pri 
viding that such portions of this base as may occur subsequent to 1950 shall bi 
discounted at the rate by which the average of all corporate earnings during 
the current tax year exceed the average of all corporate earnings during the 
4S months 1946 to 1949, inclusive. (This is expressive of the philosophy of the 
present law permitting some taxpayers to develop an average base period | 
income from experience in 1949 and 1950, discounting the 1950 income by 20 
percent, Senate Finance Committee Rept. No. 2679, p. 27.) It is suggeste 
that such discount in computing an average base period net income be limit: 
to 20 percent as expressed in the present growth-company formula 

If such corporation has less than 12 months’ experience prior to the excess 
profits-tax year, it shall take its actual number of months divided into ft! 
income for the tax period and multiply by 12. 

The corporation’s average base period net income shall be deemed to have bee! 
established by the highest 12 consecutive months of its first 36 months of exist 
ence (with post-1950 discounts as indicated above) and shall remain fixed duri! 
the life of the excess profits tax law, provided, however, that corporations whos 
earnings during the last 2 years of the 48 months’ base period are 50 perce 
above earnings in the first 2 years of the period, or whose gross sales are 
percent increased in the last 2 years over the first 2 years, shall be permitted | 
calculate their average base period net income as the highest 12 consecutiv 
months in the 48 months period, subject to adjustment as provided above. 

Provided further, that during the first 3 years of a corporation's existenc 
the philosophy of the growth company formula apply to companies having grow 
characteristics of an increase in profit of 50 percent over the previous year or a! 
increase in sales of 30 percent over the previous year, to the extent that, in co 
puting tax for each excess profits tax year, they may use as their average | 
period net income their best 12 consecutive months including the first 6 mont 
of the excess profits tax year. 
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C. In lieu of the 12 percent capital additions credit now provided during the 
current excess profits tax year, a 20 percent growth allowance should be granted 
for the first 5 years of such corporations’ existence, expressed as tax exemption 
for capital additions and improvements up to 20 percent of the net taxable 
revenue for the tax year. 

PD. All taxation (normal, surtax and excess profits tax) on companies herein 
qualified, regardless of tax computation, to be limited to 52 percent of their net 
taxable income for five excess profits tax years or during the life of excess profits 
tax legislation, whichever is the shorter. 

E. Amounts used to retire bank loans, debentures, or preferred stock obliga- 
tions, contracted prior to July 1, 1950, and after January 1, 1946, in accordance 
with schedule of retirement set up at time loan was contracted shall be exempt 
from excess profits tax computations. 


SPECIFIC CASE HISTORIES OF SMALL NEW GROWTH COMPANIES INCORPORATED AFTER 
JANUARY 1, 1946, RETARDED BY Excess PRoFITs TAx 


Company A, plastics manufacturing—Starting capital, $55,000 

Incorporated 1948. Lost money 1949, first earnings 1950. Earnings rate dou- 
bled in 1951. Capital assets doubled in 1950. Now in maximum excess profits tax 
bracket; needs to reinvest at least $75,000 per year for 3 years in increased 
productive capacity to hold place in market. 
Company C. vitrified pipe manufacturing—Starting capital, $500,000 

Incorporated 1947, lost money first year, first earnings in 1948; 100 percent 
earnings increase in 1949, and again 100 percent in 1950. Capital investment 
increase 300 percent in 1948, 50 percent in 1949, 100 percent in 1950. Needs to 
reinvest minimum of $50,000 per year next 8 years in increased productive 
capacity. Company fully qualified as “growth company” if in existence in 1946; 
under growth formula, for a full year in 1950, taxes would have been $16,000 
less in 1950. 


Company C, vitrified pipe manufacturing.—NStarting capital, $500,000 

Started in 1947, lost money that year. First earnings 1948, increased 10 percent 
in 1949, increased 180 percent in 1950. Now in maximum bracket, needs $200,000 
reinvestment to follow present expansion curve. 


Company D, specialized steel pipe for geophysical exploration—Starting capital, 
$12,000 

Started in 1946. Sales trebled in 1947, doubled in 1948, fell off in 1949, up 500 
percent in 1950. Earnings up 90 percent in 1947, up 150 percent in 1948, net loss 
in 1949, up 500 percent (over 1948) in 1950. Needs $50,000 a vear for next 5 vears 
to increase productivity to hold market created by new product. Fully qualified 
aus growth company in every way except age. 
Company E, metal products—NStarting capital, $120,000 

Formed in 1949, loss first vear of operation. Sales up 500 percent in 1950, first 
earnings in 1950. Orders for new equipment for expansion placed full 12 
months in advance, now has expansion commitments which cannot be met under 
present law. 
Company F, ceramic manufacturers—sStarting capital, $100,000 

Started in 1947. Earnings up 700 percent in 1948, down to 200 percent of 
first year in 1949, up 700 percent in 1950, projected increase of 100 percent in 
1951. Now paying from 5 percent to 15 percent more taxes than direct com 
petitors only 2 years older. This is the first year no substantial expansion has 
been made; competitors taking over markets. Net profit after taxes this year, 
under present law, will be the same as it was 3 years ago on capital investment 
of one-third present investment. 
Company G, automotive equipment—Ntarting capital, $500,000 

Started 1949. Earnings doubled in 1950, present rate up 120 percent over 
1950. Under present law has only one-third the excess profits tax credit allowed 
older competitors with same assets, same sales, same approximate earnings rate. 
Unable to continue expansion program, er even to purchase building in which 
operation is housed. 
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BaALuLarD, SpAHR, ANDREWS & INGERSOLL, 
Philadelphia, August 2, 1951. 
Hon. WALTER F. GEORGE, 
. Chairman, Finance Committee, United States Senate; 
Senate Office Building, Washington, D.C. 
Re Section 863 (c), Internal Revenue Code, Works of Art on Loan in United 
States. 

My Dear SENATOR GEORGE: As president of the Philadelphia Museum of Art 
I write to you on the above matter. 

I have before me a copy of the letter which Mr. Redmond, as president of th: 
New York Metropolitan Museum of Art addressed to you under date of July 27 
Please accept this letter of mine as a wholehearted endorsement of Mr. Redmond’ 
presentment, 

You may have noticed the immense publicity in Life and in other national! 
magazines with respect to the loan exhibitions of European art brought her 
during the past few years on the initiation of American museums. This pub 
licity is indicative of the great cultural stimulus that the American public ré 
ceives from such exhibitions. 

As matters now stand, the Internal Revenue Code places upon any European 
a grave threat of taxation if he, following generous impulses, loans a master 
piece to one of our American museums. We certainly should not run the risk 
of taxing a resident European for pursuing a course so valuable to this coun 
try as lending to this country his masterpieces. The risk exists if the generous 
lender should die during the period of the loan. This condition makes it mor 
and more difficult for the publicly supported museums of the United States to 
give to the public the inspiration and pleasure that comes from overseas loans 
The situation would be entirely cured if Mr. Redmond’s suggestion for the 
amendment of section 863 (c) was carried out, and I do trust you will giv 
thoughtful consideration to his request. 

Very truly yours, 
R. SturGis INGERSOLL, 
President, Philadelphia Museum of Art. 


THE NATIONAL WRITERS CLUB, 


Denver, Colo., August 3, 1951 
The SENATE FINANCE COMMITTEE, 


Senate Office Building, Washington, D. C. 


DeAR Sirs: The members of the National Writers Club urge you to reconsider 
the provision of title 2 of the Revenue Act of 1951, pertaining to the withholdin 
of tax at the source on payments made by publishers of magazines, newspapers, 
and books. Sections 1220 and 1221, as I understand the proposed act, are esp: 
cially unsatisfactory. 


The National Writers Club, a nonprofit organization incorporated under th: 
laws of the State of Colorado, represents more than 5,000 writers throughout the 
United States. The organization was founded 14 years ago in order to ser 
the best interests of the part-time, free-lance writer. We are probably more 
aware of the needs, problems, and difficulties of this group of writers than an 
other single source. Having given careful thought to the proposed act, we ai 
convineed that its enactment into law would create an extreme hardship on ; 
large group of citizens characterized solely by their special ability to write salabl 
material. 

We speak particularly for the professional and semiprofessional writers wh 
supplement their earnings through their writing or who are just beginning to 
earn more than token amounts. Compensation received for manuscripts, espé 
cially by this class of writer, is usually far from commensurate with the amount 
of effort that goes into the writing of stories, articles, poems, and other material 
Should payment in an amount equal to 20 percent be withheld at the source, 
these persons would thereby be taxed far out of proportion to the amounts levied 
on the returns from labor or creative efforts of other ciasses. 

We can foretell an even more disastrous result from the act. (The responsi- 
bility of magazines to keep records would react against the interests of thousands 
of new writers. Rather than face the burden of keeping records on payments 
to a large number of writers, it is entirely likely that many publications 
especially the smaller ones which offer the best markets to new writers, would 
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either depend upon staff employees or a limited group of regular contributors 
for their manuscript needs. This would result in a curtailment of opportunity 
that would not only affect a great number of individuals but would also have a 
limiting effect upon the literary output of America, 

Many publications are short-lived. Free-lance writers evep now experience 
frequently the difficulty of getting back manuseripts from defunct publications 
whose owners apparently have little conscience. If the new Revenue Act of 
1951 is imposed, it is.entirely likely that many of these publications, whose 
records appear to be insubstantial, will disappear along with any records of 
the 20 percent withheld from writers. Often these publications have no em 
ployees and therefore are not answerable to the Government on other provisions 
dealing with taxes relating to employees. 

Apparently the intent of the sections of the proposed act is to insure inclusion 
of such income on income-tax reports made out by individuals. It appears that 
the necessity to observe the operations of hundreds of small publications and 
the cost of necessary forms and additional employees would more than wipe 
out any possible gain to the Government as a result of withholding 20 percent 
on the sale of literary material. This from the practical side. As a point of 
justice, the revenue act would place a penalty on the ambition and extravocational 
efforts of thousands of persons who would have to pay an abnormally high tax 
rate. The result may well be a stultification of creative literary effort at a 
time when encouragement is so sorely needed. 

For the reasons stated in the foregoing paragraph, we respectfully urge that 
you spare the free-lance writers of America the difficulties and limitations which 
the proposed act would impose. 

Sincerely yours, 


Davip RAFFELOCK, President. 


STATEMENT OF R. J. WILKINSON, EXECUTIVE MANAGER OF THE MASTER PHOTO 
DEALERS’ & FINISHERS’ ASSOCIATION 


Mr. Chairman and gentlemen, my name is R. J. Wilkinson. I am executive 
manager of the national trade organization in this field, the Master Photo Dealers’ 
& Finishers’ Association. This organization is composed of the retail photo- 
graphic dealers and photo finishers who operate the commercial processing 
laboratories. 

Knowing the pressure for time, under which you gentlemen are working and 
that our previous comprehensive statement is in your files, I am eliminating the 
volume of statistical facts and would focus your attention on a few major points 
which we feel should get full consideration in revising the legislation on photo- 
graphic excise taxes. 


PHOTOGRAPHIC TAX IS A TAX ON BUSINESS OPERATION 


1. Despite a common opinion, photography is not a luxury by any measure 
Industry statistics show conclusively that well over two-thirds of all equipment 
and materials produced and sold are for commercial, industrial, medical, repr 
duction, illustrative publishing and other business uses. <All of these business 
uses are curtailed or burdened by the present provisions of the photographic 
excise tax law.. Even in the so-called amateur end of the business a great portion 
of sales are made for semicommercial or illustrative photography. 


TAXING TOOLS AND MATERIALS TO WORK WITH IS WRONG 


2. The excess photographic excise tax that has been applied on machinery, 
equipment, and the tools to work with has worked a peculiar hardship on the 
photo finishers who are constantly required to add new machinery for processing 
as the industry becomes more mechanized. Taxing photographic processing 
equipment and the materials that these photo finishers work with is just the same 
as taxing the lathe that goes into a small machine shop or the cooking grill that 
soes into a restaurant It’s the tools they work with. Obviously such -taxes 
should be eliminated and the correction is long overdue. 

3. Contrary to general opinion, while the photographic excise taxes are manu- 
facturers excise taxes—the retail photo dealer and photo finishers are the ones 
who are directly hurt. They are forced to prepay these excise taxes and put on 
their shelves thousands of dollars in a dead investment in “no profit” tax dollars 
upOn which they can make no profit whatever. This results in a reduction of the 
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normal profit mark-ups which this business requires to make a decent return 
on investment. This situation stems from wartime decrees of OPA which pro- 
hibited making a mark-up profit in the handling of manufacturers’ excise taxes. 
The result now is that with reduced sales volume coupled with the reduced 
mark-up which these wartime taxes thus imposed, many store are operating 
near the break-even point or with a loss. 


PROPOSED ADJUSTMENT IN H. R. 4473 


Members of the industry are of course aware of the revenue problems of the 
Congress that have been precipitated by the present state of international emer- 
vency. We recognize that in this situation any hope of complete elimination of 
the World War II excise taxes on photographic goods must be revised. We be- 
lieve, however, that there is a definite obligation upon the Congress to adiust 
the long time existing inequities and particularly as they exist in imposing 
excise taxes on raw materials and processing tools to work with. 

We have presented our views to and have worked with the House Ways and 
Means Committee to the end of adjusting the inequities while at the same 
time recognizing the revenue raising obligations resting upon Congress. The 
provisions of H. R. 4475 (sec. 485), as passed by the House, seems to us to 
represent a practical workable compromise approach to the imposition of excise 
taxes on photographic goods and equipment. We feel that the amendment in 
section 485 of H. R. 4473 expresses a taxing formula that should meet with the 
demands of reasonable persons in the photographic business and at the same 
time take note of the tax requirements of the present situation insofar as this 
segment of business is concerned. 

In view of the corrections to the business cost items which this bill proposes, 
we are voicing no objecion to the taxes imposed but we do wish to point out that 
they amount to a rate of taxation that is still twice the manufacturers’ excise 
taxes which have been imposed in the war and postwar years on other similar 
businesses. We recognize that nothing can be done now to further alleviate 
this tax burden but we urge that the record show that photography is and 
should be one of the first businesses to secure complete removal of excise taxes, 
if and when the emergency period has passed. 

We respectfully recommend that the committee approve and pass to the Senate 
for approval the provisions for amendment of the photographic excise taxes as 
proposed in H. R. 4473. 

Respectfully submitted. 


THE AUTHORS LEAGUE OF AMERICA, INC., 
New York 16, N. Y., August 3, 1951. 
To The SENATE FINANCE COMMITTEE, 
Nenate Finance Building, Washington 25, D. C. 

DeAR Strs: We of the Authors’ League of America, Inc., submit this statement 
in support of an amendment to the proposed Revenue Act of 1951 introduced by 
the Honorable Irving M. Ives on July 25, 1951. 

Throughout our more than 25 years of existence we have become familiar with 
all of the problems that confront authors, playwrights, and other creators of 
literary material. During this time, our most perplexing problem has been 
that of financial security for the individual self-employed author. As the com 
mittee well knows, the amount of yearly earnings of any one author is uncertai! 
and subject to tremendous change from year to year. An author for example, 
might receive an income in excess of $35,000 for the year in which a work of his 
enjoyed popularity. The next 3 or 4 years might very well prove to be complete 
financial failures. Because of this unsteadiness of yearly earnings and un 
predictability of the future, it would be to the great advantage of every author 
in the United States to have some plan whereby he could provide, in those few 
years of plenty, for the future when his income would be greatly diminished. 

As we understand it, the amendment proposed by Senator Ives provides that 
an author, among others, may put a portion of his yearly income into a retire 
ment fund and the tax on the income so set aside would be postponed until 
some later date when the income from the aforesaid retirement fund is utilized 
Among the advantages to the author of this provision are the following: 

1. Inasmuch as the earned income of an author for the year in which he is 
exceptionally successful is not a true reflection of his earning capacity, it is 
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unfair that he be placed in an income-tax bracket corresponding to the amount 
of income received for that year, without taking into consideration the un- 
productivity of past and future years. This provision would in part remedy this 
unfortunate situation in that the setting aside of a portion of the author’s income 
into a restricted retirement fund would relieve him of some of the tax burden 
sustained for the exceptional year and apportion it more evenly among the 
years of feast and famine. 

2. The proposed amendment gives to the self-employed author the benefits 
which an employee of a large corporation has in that the author will have his 
own pension plan, in much the same way as the employee enjoys the benefits 
received from a corporate pension plan. For many years, self-employed indi 
viduals have been at a disadvantage in this respect and the proposed legislation 
would now give them an opportunity to provide for their future 

In accordance with the views herein stated, we respectfully submit that the 
amendment of Senator Ives introduced on July 25, 1951, to the proposed Revenue 
Act of 1951 be adopted. 

Respectfully, 
OscaR HAMMERSTEIN, 2d, President 


STATEMENT OF Hon, CLAUDE I. BAKEWELI 


Mr. Chairman, the St. Louis Symphony Orchestra is the second oldest sym 
phonic organization in the country. It was founded more than 71 years ago. 
Now it is confronted with financial difficulties which make the continuance of the 
orchestra uncertain. Last year it operated at a deficit of $40,000. This 
approximately the amount which the orchestra contributed to tax 


is 
revenue of 
the United States as a result of the payment of the 20-percent Federal amuse- 
ment tax. 

The experience of the St. Louis Orchestra is typical of similar orchestras all 
over the country. Friends of symphony orchestras and opera associations 
throughout the country were heartened by the action of the House in passing 
a bill which would exempt such cultural, nonprofit groups from the present 20 
percent amusement tax. In numerous instances this tax would impel the organi 
zations to be discontinued. Certainly that is the case of the St. Louis Orchestra. 

In the interest of our cultural heritage I most strongly urge, Mr. Chairman, 
that your committee adopt the bill which is in the committee providing for ex 
emption from Federal tax nonprofit, cultural groups such as symphony societies 
and opera associations. I urge you, Mr. Chairman, and the mebers of this dis- 
tinguished committee to retain that provision of the House bill. 


A RESOLUTION 


Resolved, That the proposal of the Senate Finance Committee to remove from 
tax exemption the sale of municipal bonds, thereby forcing upward the interest 
rates necessarily chargeable on such bonds, would wreak an unwarranted fi- 
nancial hardship on municipalties throughout the country: Therefore, be it 
further 

Resolved, That the Business and Civie Association of the Tonawandas, Ine., 
hereby goes on record in direct opposition to the proposal so to remove the tax 
exemption of municipal bonds. 

Adopted : Unanimously. 

Date: July 19, 1951, regular monthly meeting. 

By: Board of Directors, Business and Civic Association of the Tonawandas, 
Inc., Power Building, North Tonawanda, N. Y. 

CHARLES A. SUCHAN, 
Secretary to the Board. 
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Los ANGELES CHAMBER OF COMMERCE, 
August 3, 1951. 
Senator WALTER F. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington 25, D. C. 

PDeAR SENATOR GEORGE: In connection with your consideration of the new tax 
bill, we are listing below the recommendations of the Los Angeles Chamber of 
Commerce: 

SIZE OF TAX BILL 


The amount of estimated new revenue produced under the House bill (H. R. 
4473) should be taken as a maximum goal in the current tax program, and the 
budget should be brought into balance through reduction in expenditures in 


-o 


civilian and military items aggregating not less than $5.3 billions. 
INDIVIDUAL INCOME TAXES 


(a) Proposals for increases in individual taxes measured by a flat percentage 
of the present tax should not be adopted; but additional levies, if made, should 
be in the form of increases in the individual tax brackets. 

(b) If additional income taxes are levied, recognition should be given to the 
fact that tax legislation:for almost two decades has been passed upon a “soak the 
rich” philosophy, with the result that rates in the middle and upper income 
brackets already are so high as to constitute a positive deterrence to personal 
initiative and the development of the productive capacity of America. 


CORPORATE TAXATION 


(a) There should be no further increase in corporate excess profits taxes. 
(0) The ceiling rate upon corporations should in no event be raised beyond the 
present indefensibly high 62 percent. 


EXCISE TAXES 


To the extent that the budget for fiscal 1952 remains unbalanced after giving 
effect to the above recommendation, the difference should be made up through 
the imposition of a manufacturers’ excise tax of general applicability. 

These recommendations were formulated after careful study by our Federal 
affairs committee and are as approved by the board of directors at its meeting 
August 2, 1951. 

Since we were not personally represented at your hearings, we would appre- 
ciate your incorporating this letter in the hearing record. 

Sincerely, 
Harotp W. WricHrT, General Manager. 


Sn¢ggested changes to be made in the Revenue Act of 1951, H. R. 44783, 
submitted by John FE. McClure, MeClure & Updike, Washington, D. C.: 

1. Section 313 pertaining to family partnerships should be made retroactive. 

2. S. 942, a bill to provide for the abatement of tax for certain trusts, the 
income and corpus of which are equitably owned by members of the Armed 
Forces who died on or after December 7, 1941, while in active service as a 
member of the military or naval forces of the United States or of any of the 
other United Nations and prior to January 1, 1948, should be written into 
H. R. 4473. 8S. 942 is a most equitable provision in view of the other congressional 
provisions presently contained in section 421 of the Internal Revenue Code. 

3. H. R. 3168, pertaining to the Virginia Hotel Corp. case should be enacted 
into law for the reasons stated in Report No. 312 to accompany H. R. 3168. 

4. Section 3801 of the Internal Revenue Code should be amended to provide 
for the allowance of deductions in the proper year, notwithstanding the statute 
of limitations, where the Commissioner has disallowed the deduction in an open 
vear: provided the proper year for the deduction is within 2 years of the year 
in which the item was disallowed. In this connection I understand that the 
American Bar Association has tentatively worked out a provision acceptable 
hy the Treasury Department. 
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5. The added tax for filing consolidated returns should be reduced from 2 
to 1 percent. Years ago when the corporate tax rate was about 30 percent, 
corporate taxpayers could stand an added 2 percent. With the high corporate 
rate today, a further tax of 2 percent becomes very important. 

6. Consolidated returns should be mandatory where groups of corporations 
are owned or controlled by the same interest. Making consolidated returns 
mandatory would have the effect of doing away with a lot of so-called tax 
avoidance schemes, thus reducing the amount of work before the Bureau of 
Internal Revenue, the Tax Court, and the appellate courts. 


WASHINGTON BANKERS ASSOCIATION, 
Seattle Wash., August 2, 1951. 
Re taxation of savings and loan associations. 


Hon. WALTER FF. GEORGE, 
Chairman, Senate Finance Committee, 
United States Senate, Washington, D. C. 

Drar SENATOR GEORGE: My attention has been directed to an article 
American Banker under date of July 25, 1951, in which it is stated: 

“The 17 State bankers’ associations which designated Mr. Tark as spokesman 
for their officially voted opposition to the tax-free status of the savings and loan 
associations, in addition to Illinois, are: * * Washington * * *, 

Please be advised that the Washington Bankers Association, whose member- 
ship consists of all the State and national banks in this State, has taken no 
position on this matter nor has it authorized anyone to speak for it regarding 
such taxation. 

This letter is written you for the purpose of keeping the record straight. 

Yours very truly, 


in the 


R. R. KNApp, 
Chairman, Legislative and Taxation Committee. 
Washinaton Bankers lssociation. 


STATEMENT OF WALTER P. REUTHER, PRESIDENT, CAW-CIO 


Since July 16, when the Congress of Industrial Organizations presented its 
recommendations for $10 billions on additional taxes based upon ability to pay, 
it has become apparent that a concerted drive is on to promote—and, ’ 
to persuade the Congress to adopt as permanent policy—a Federal sales tax 
to be levied either at the retail counter or as a “manufacturers’ excise tax.” 

The National Association of Manufacturers, leader of this latest attack upon 
the living standards, health, strength, and productive power of Ameri ; 
earners and farmers, proposes a sales tax program that would raise the total 
tax take from families with less than $1,000 a year cash income to substan- 
tially more than 50 percent. This would be done in order to obtain a reduction 
of 25 percent in taxes paid by families in the upper income 
relieve these families of more than SS billions in taxes: 
shifted to families with incomes of less than $5,000 a year. 
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Concentrated economic power seeks to shift tax load to others 


As will be shown later, this drive is being made by a more or less united front 
of certain industrial; business, and financial groups. They represent vast con- 
centrations of wealth and economic power. Their purpose is plain. They pro- 
pose a scheme whereby, were Congress to enact it into law, they could avoid 
bearing their fair share of the cost of a defense production program that, within 
a year, will be costing more than a billion dollars a week. Their scheme would 
make more inequitable a tax structure that already bears with inequitable 
severity upon the lowest income groups. 

Dissociating themselves from the motives that carry men to the front lines of 
freedom’s defenses against Communist aggression they insist upon getting and 
keeping the unusual profits of business-as-usual during the most critical emergency 
our Nation has ever faced; they deck themselves in imaginary rags and patches to 
warn this committee and the American people of broken hearts and spirit among 
high- and middle-income persons and corporations unless you “ease the squeeze 
on high and middle incomes. 
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Their formula is simple. They propose to unload the tax burden they are well 
able to bear. They insist that Congress load that burden upon those least able to 
bear additional strains upon their living standards. These standards have been 
shrunken once by inflation since Korea; they are due for further shrinkage in 
another inflationary upsurge of prices, profits, and trailing wages provided and 
permitted by title 1V of the new Defense Production Act. 

Farmers and workers would pay the tax 

Both farmers and wage earners are the intended victims of this drive for a 
Federal sales tax. We quote from section II of the NAM news for May 5, 1951, 
entitled “Questions and Answers—A Manufacturers’ Uniform Excise Versus a 
Retail Sales Tax,” two passages that show how the NAM, since 1949 the leading 
advocate of a Federal sales tax, thinks a Federal sales tax can be passed on to 
American farmers and wage earners for them to pay, with legal prohibitions 
against including the cost of such a tax in their parity prices or cost-of-living 
wage adjustments: 

“Question. Are excise [sales] taxes included in the cost of living (Consumers 
Price Index) and in the farmers’ parity index? 

“Answer. Yes, the Federal manufacturers’ and retailers’ excise [sales taxes] 
are included in the Consumers Price Index and the parity index. 

“Question. Could these indexes be changed if a manufacturers’ or retailers’ 
uniform excise [sales] tax were adopted, so as to exclude the tax? 

“Answer. Yes. Our information is that this is merely a matter of working out 
a statistical procedure. Such a change is necessary if farmers and workers are to 
bear part of the burden of defense costs. Otherwise the farm parity index and 
the cost of living index would rise. Farm income and wage income would then 
be adjusted to provide the same return after the tax as before.’ [Emphasis 
supplied. | 

Thus after the mere mater of “working out a statistical procedure,” both 
farmers and wage earners would not be able to apply to the Department of Agri- 
culture or the Wage Stabilization Board for adjustment of their prices or wages 
to make up for the cut in buying power suifered by them in paying cost plus 
profit plus sales taxes for everything they bought, except food. Wage earners and 
farmers together would be required to carry the tax burden of the defense 
emergency. 

As the NAM states frankly in the document already cited 

“Whether the tax is levied at final manufacture or at retail sale, it is an excise 
or consumption tax. Both may properly be called sales taxes. Both are intended 
to be borne eventually by the ultimate consumer, the one who buys for use rather 
than for resale.” {Emphasis supplied. | 

If a Federal sales tax is passed now or later, no consumer can ever accuse the 
NAM of having hidden its strictly dishonorable intentions toward the pocket- 
books and living standards of 150,000,000 American consumers. 
tnnounced aims can be achieved by a tax on big spenders 

Because this drive for a Federal sales tax has broken in full force, bent on 
victory now or in 1952, and because many billions of dollars in the buying power 
of wage earners and farmers are at stake, we appreciate this opportunity to 
present this statement for consideration as part of the committee’s record of 
testimony on the pending tax bill. 

We are opposed to sales taxes in any shape or form. 

We propose an equitable and more effective way of achieving the announced 
but incidental objectives of the advocates of the Federal sales tax. Those 
objectives, they have told the committee, are: 

1. to increase the tax yield; 

2. to cut down purchasing power, narrow the gap between spendable 
dollars and available goods during the emergency when defense requires 
diversion of materials, conversion of plants, and reduction of civilian prod 
ucts and thereby to keep inflationary pressure from blowing off the economic 
stabilization lid. 

But it is significant that a principal reason given by the NAM for preferring 
the manufacturers’ sales tax to the retail sales tax is that the manufacturers’ 
sales tax is hidden from the ultimate consumer who pays it while the retail sales 
tax is visible, causing pain with every purchase and therefore more likely to be 
repealed after the emergency is passed. The NAM says in so many words that 
it Wants a permanent, not just a temporary Federal sales tax for the duration of 
the emergency. Therefore, the second announced objective may be regarded as 
an attempt to take advantage of the national emergency for permanent private 
profit. 
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Our statement will be in three parts. First, we offer our comments on the 
Federal sales-tax proposals that have been made; second, we shall show how a 
Federal sales tax would ugeravate the gross inequities in the present tax struc 
ture; third, we shall outline a proposal for a progressive tax on spending that 
will increase the tax Yield while at the same time decreasing the inflationary 
pressure, 

A progressive spending tax such as we shall outline would discour 
spending on nonessentials : it would tend to prevent the 
scarce goods in either legal or black markets. We offer this proposal to show 
its fair and simple method of accomplishing the purposes claimed for the sales 
tax by those who hope to use that tax as a substitute for adequate and equitable 
income and corporation taxes based on ability to pay. 

Because on July 31, 1951, the head of the staff of the House-Senate Tax Com 
mittee was directed to prepare a report on the sales-tax proposals made to this 
committee during these hearings, we urge that he be directed to study simulta- 
neously and to report on the equitable and more effective prog 
tax which we shall describe 


age excessive 


bidding up of prices for 
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A sales tar isa wage cut 


A sales tax, however levied, however concealed and disguised, is a waze cut 
for workers, a cut in income for farmers. Applied as the National Association 
of Manufacturers and other spokesmen for high and middle income corporations 
and individuals are urging you to apply it—as a substitute for $28 billion in 
income taxes—a Federal sales tax would mean a rate of 30 percent and would 
‘mount to a wage cut of about S200 a year or $4 a week for the averayve 
worker with a wife and two children. That would mean a wae cut, imposed by 
Congress, of 10 cents an hour. For smaller families, the wage cut would be 
less, illustrating one of the most antisecial features of the 
imposes the heaviest penalties on the largest families, 

Under the Committee for Economic Vevelopment’s proposal that increased 
tax burdens be excluded from Measurement of cost-of-living increases for pur 
poses of wage adjustments under title IV of the Defense Product on Act (also 
suggested by the NAM) such a wase cut would be absolute for the 
the defense emergency, 

Similarly, farmers’ parity prices would fall behind increasing costs of the 
things farmers want to buy. 


auto 


sales tax which 


‘duration of 


Sales tares added to inflation icould mean a double wage cut 


The appetite of profiteering elements in business and industry seems to grow 
by what it has been feeding on since Korea. Prices and profits climbing higher 
in an inflationary spiral have cost workers and other consumers more than S17 
billions to date: a $7 billion increase in prices for Government 
canceled the last increase in taxes. 


purchases has 


Having succeeded in getting a new round of higher prices written into the 
new Defense Production Act that Will mean new wage cuts for workers, greater 
hardship for retired workers on pensions, disabled veterans, servicemen’s depend 
ents and all persons living on fixed incomes and the absorption in higher defense 
costs of all or most of the additional tnoney to be raised by the pending tax 
bill, these profiteering elements now ask you to impose sales taxes that would 
increase by more than half the wage cuts already written into the Defense Pro 
duction Act signed by President Truman under protest. 

Although it is impossible to measure accurately in advance the new inflation 
that will set in when defense production reaches $1,000,000,000 plus per week, it 
seems conservative to say that the combined effects of wage cuts in the Defense 
Production Act and in the sales-tax proposals could amount to a drop of more 
than $550 a year in the purchasing power of a family consisting of husband, wife, 
and two children and earning $75 a week. This would amount to a wage cut 
posed by inflation and taxes of $11 a week or 2714 cents an hour. 

Of course, organized workers wil] continue to chase the devil of inflation around 
the stump, insisting on cost-of-living as well as improvelent-factor wage adiust 
ments. But cost-of-living adjustments wil] always be 90 days behind the hard 
facts of higher prices and rents and, when paid, will be in the wooden nickels of 
inflation. 

The new Defense Production Act sentences the American people to another bout 
With inflation. We urge you to reject the proposal that. at the Sale time, they 
‘tlso be subjected to a Federal sales tax that would bear down hardest on those 
least able to pay. 

86141—51—pt. 2 
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Retailers reveal pyramiding of manufacturers’ sales tar 

As set forth in Life magazine for July 9, 1951, the united front for a sales 
tax includes the National Association of Manufacturers, the once reputedly 
liberal Committee for Economic Development, and the Committee on Federal 
Tax Policy. Other advocates are the National Retail Dry Goods Association, 
the American Retail Federation, and the Automobile Manufacturers’ Association. 

The two retail groups, until now opposed to any sales tax, have been converted 
to a Federal sales tax, but insist that it be levied at the retail counter. They 
deserve some thanks from consumers for having pointed out in testimony before 
this committee that a manufacturers’ excise (sales) tax would be built into the 
cost of the product and is of necessity pyramided and produces additions to the 
retail price far in excess of the tax imposed (John F. Lebor, American Retail 
Federation, testimony, July 7, 1951). 

Perhaps the retailers’ fear is that, caught between the manufacturer and 
wholesaler on one side and the consumer on the other, they might not be able 
to pass on to the consumer the full pyramided amount wrapped up in the final 
price but would have to absorb (pay) some of it. 

Our concern is increased by the fact that, during his appearance before your 
committee, Secretary of the Treasury Snyder seems to have left the door open 
for a Federal sales tax in the future if, as anticipated by Acting Budget Director 
Staats, the Federal budget increases to $SO or S890 billions in the fiscal year 1953, 
dropping to $75 billions in 1954. Secretary Snyder appears to have accepted 
the contention—which we believe to be unduly pessimistic and defeatist—that a 
budget of SSO to $90 billions cannot be financed without wrecking our economy 
except by taking the last $5 or $10 or $20 billions out of the hides of low-income 
citizens by a Federal sales tax that would hurt low-income persons most and 
high-income persons and corporations not at all. True, Secretary Snyder says 
he is against a sales tax now, but we regret that he has helped the NAM’s 
5-year plan to fasten such a tax upon the American people, in lieu of income and 
corporations taxes based on ability to pay. 

Veeded: A single moral standard in tax policy F 

Basically, the arguments against further increases in income and corporation 
tax rates and in favor of a Federal sales tax amount to a threat—a threat by 
the NAM and its collaborators that defense production will suffer unless income 
and corporation tax rates are held down or reduced and the additional billions 
needed for the survival of freedom are taken from the Nation’s low-income con- 
sumers and awarded to the wealthy few. 

It is surprising to find at the core of this argument the unashamed assumption 
that free enterprise necessarily by its very nature is less patriotic than the men 
conscripted into our armed services to fight and die for freedom, less dedicated 
to the defeat of Communist world imperialism than the men and women of 
organized labor who have consistently accepted, supported, and cooperated in the 
enforcement of an economic stabilization program including wage stabilization. 

Fifteen years of experience in bargaining with many thousands of employees, 
both persons and corporations, leads us to believe that neither the threat of 
the NAM and its collaborators nor the assumption on which it is based is wholly 
true. Once a moral standard is set by our elected representatives in an emer- 
gency such as we now face, we believe that most businessmen will fall in line 
and do their share. Until a code of genuine equality of sacrifice for the duration 
of this emergency is set, base standards of conduct will tend to drive out good 
standards, and we will continue to have such insistence upon a double standard 
as this sample, taken from the testimony of Charles R. Sligh, Jr., chairman of 
the NAM taxation committee: 

“We feel that income, individual income, taxes, for instance, are much more 
liable to kill incentive to earn than are consumption taxes. Taxing income as it 
is received is more liable to kill incentive than taxing income as it is spent.” 
Automobile Manufacturers’ Association would spread, not end, the sales-tar 

evil 

Because we believe any increase or extension of excise taxes on necessities 
is unwise and unnecessary, we deplore the decision of the Automobile Manu- 
facturers’ Association to jump from the discriminatory selective extise tax 
frying pan into the manufacturers’ sales tax fire. Chairman A. E. Barit, of 
the AMA taxation committee, was right on July 31 in opposing the House 
bill’s provision for boosting the excise tax on automobiles from 7 to 10 percent, 
and particularly in pointing out that the House increase of the tax on replace- 





ment 
it wo 
age b 
Was 
parts 
speci 
soak 

Th 
equit 

Th 
c1o 


I, 


Th 
injus 


othe! 
incol 
this 
sider 
Ever 

Th 
agail 
the j 
than 
bilit; 
How 

Th 


or 
alre: 
Tl 
prep 
with 
in F 
incol 
TI 
the 
prog 
earr: 
St 
prop 
inco! 


‘. 
TABI 


Unde 
$1,000 
$2,000 
$3,000 
$4,000 
$5,000 
$7,500 


Ttoal 


Sou 


Grou] 


REVENUE ACT OF 1951 2565 


ment parts from 5 to 8 percent would be a tax misfortune, inequitable because 
it would bear most heavily on low-income persons using old cars whose average 
age has increased from the prewar figure of 5.5 years to S years. But Mr. Barit 
was wrong in attempting to get rid of the evil of sales taxes on automobiles and 
parts by spreading the evil to cover all manufactured products on the wholly 
specious and demonstratably untrue contention that a general sales tax would 
soak the poor a lot less than the present selective excise (sales) taxes. 

The remedy is not to spread the evil, but to do away with and find fair and 
equitable ways to raise the taxes for a pay-as-we-go defense program. 

These ways are at hand. They have been pointed out again and again by the 
CIO and others 


I, PRESENT TAX LOAD IS INEQUITABLE; A SALES TAX WOULD MAKE IT MORE 


SO 


The well-oiled campaign for a sales tax is a campaign to accentuate the 
injustices of a national tax structure already ypc in its inequities. 

It is a campaign to ussure the fulfillment of a melancholy prediction made by 
the staff of the Joint Congressional Committee on the E ete Report: 

‘* * * those receiving flexible incomes such as dividends and profits and 
other entrepreneurial returns, which in turn constitute the major portion of the 
incomes of those in the upper-income brackets, are most likely to emerge from 
this emergency, as indeed they have from every war in American history, con- 
siderably wealthier and better off, both absolutely and relatively, than before. 
Every war seems to bring its crop of war millionaires.” 

The drive for a sales tax is a drive to charge the costs of national defense 
against the living standards of those who can least afford it while turning over 
the income created in defense production to those who already have far more 
than they need and much more than is good for the long-term health and sta 
bility of the economy. 

How tares are loaded upon those least able to pay 

The staff of the joint committee has noted: 

“The fact is shocking but true that it is those in the lowest income bracket who 
already bear a disproportionate share of the tax burden.” 

This charge is substantiated by a study of the distribution of the tax burden 
prepared at the University of Michigan. The study shows that spending units 
with incomes under $1,000 in 1948 paid out a larger proportion of their income 
in Federal, State, and local taxes than any other group except those with 
incomes of $7,500 and over. 

This unjust tax burden on families with the smallest incomes is in large part 
the effect of existing sales and excise taxes. The effects of the relatively 
progressive income tax structure in lightening the tax load on those least able to 
carry it are largely nullified by regressive sales and excise taxes. 

Step by step, up the income structure, sales and excise taxes take smaller 
proportions of income from the better-off than they do from those with lower 
incomes. 


TasLe I.—Federal, State, and local ercise tares as percent of income by income 


groups, 1948 


Spending unit income brackets 


Under $1,000 
$1,000-$2,000 
$2,000. -$3,000 
$3 ,000-$4 000 
$4,000-$5,000 
$5,000-$7 500 
$7,500 and over 
Ttoal all group 


Source: R. A. Musgrave, J. J. Carroll, 
Groups: A Case Stu iv for 1948, National 
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Spending units with incomes under $1,000 are forced to pay out 11.8 percent 
of those pitifully small incomes in excise taxes while those with incomes of 
$7,500 and over pay out only 4.6 percent in such taxes. In relation to income, 
the least well off are saddled with a tax burden more than 2% times as great as 
that borne by those in the highest income brackets. 

The Federal Government is equally guilty with the State and local govern- 
ments in perpetrating the gross inequities of the sales and income taxes. Such 
taxes imposed at the Federal level take 6 percent of income from spending units 
earning less than $1,000 and only 2.6 percent from those having incomes of 
$7,500 or more. State and local sales and excise taxes take 5.8 percent of the 
incomes of those in the lowest bracket and only 2 percent of the incomes in the 
top bracket. 

Poor pay abore, wealthy below, average sales tax take 

On the average, excise sales taxes took 7.1 percent of income in 1948. Spend- 
ing units in every income group below $5,000 were forced to pay more than 
7.1 percent of their income in such taxes. Based on their incomes, they paid 
considerably more than their share. Spending units with incomes $7,500 and 
over, on the other hand, paid substantially less than their proportionate share, 
based on income, of the total revenues raised from such taxation, 

In order to lighten their own contribution to the national defense and to 
make secure for themselves a disproportionate share of the income created by 
the national effort to meet the greatest crisis in our history, those behind the 
sales tax drive would compound the inexcusable injustices of our present excise 
tax structure by throwing even more of the burden on families who now pay 
taxes out of incomes, that, before taxes, are insufficient to buy the basic neces- 
sities of life. 

In place of equality of sacrifice, the sales taxers propose to aggravate existing 
inequalities by shifting their share of the burden of defense sacrifices to others, 
According to the Wall Street Journal of July 6, 1951, Chairman Charles R. 
Sligh, Jr., of the NAM taxation committee, appearing before your committee. 

“* * * advocated broadening the Federal tax base by ‘substantial use of 
consumption taxes.” He was particularly enthusiastic about an excise to apply 
to all end products except food and food products, with tobacco and alcoholic 
beverages taxed separately at present rates, 

“Mr. Sligh advocated manufacturers’ excises as a method of bringing in reve- 
nue close to the $23 billion a year now collected through the individual income 
tar.’ (Italies supplied. ) 

What this NAM proposal would have meant as of 1948 in terms of redistribu- 
tion of the tax burden can be seen from the following table. It must be empha- 
sized that, with the rise in income taxes since 1948, substitution of sales taxes 
for income taxes at the present time would have much more drastic effects than 
the table shows, both in adding to taxes on low-income families and in relieving 
upper income families of their share of the tax load. 


Tasie Il.—Tasres paid and percent of income paid out in tares by spending unit 
at various income levels as of 1948 under then existing taxres and under NAM 
proposal 


Taxes paid Tax liability under 
NAM proposal 


Income group j 


| | 
Billions of | Percent of | Billions of | Percent of 
dollars income dollars | income 


Under $1,000 1 6 | 1.9 
$1,000 to $2,090 3 24.3 | 4.3 
$2,090 to $3,000 7.5 25 ¢ g 
$3,000 to $4,000 9. 3 26.1 | 10.5 
$4,090 to $5,090 7 
$5,090 to $7,500 


$7,509 and over 


npra, table f 
ion see exhibit 1 
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In all NAM’s history of blind, reckless, and socially irresponsible greed there 
has never been an example of heartless rapacity to compare with that revealed 
in the above table. The NAM proposes that Government to take in taxes more 
than 51 cents out of every dollar of cash income earned by families with incomes 
below $1,000 a year. They would become sharecroppers, compelled to give up to 
Government half of the meager fruits of their labor, of their inadequate pensions, 
of their payments from public relief agencies and private charities, so that the 
NAM’s constituents, freed of bearing their fair share of taxes, could spend more 
liberally and save more avariciously. 

As of 1948, the NAM’s proposal would have reduced by $5 billion the tax 
burden on families with incomes ranging upward from $5,000 and shifted an 
equivalent burden onto those with incomes below $5,000. More than $3 billions 
of the savings in the upper brackets would have been gained at the expense of 
those with incomes of less than $4,000 a year. 


Less for the needy; more for the greedy 


As of 1951, total personal income is higher than in 1948 and income tax rates 
have increased even faster than total income. Thus the tax burden to be shifted 
to the lower income groups by substituting sales for income taxes is now much 
larger and the potential savings to the NAM’s supporters correspondingly greater 
than in 1948. The proposed steal from the needy for the benefit of the greedy, 
which this committee is asked to authorize, is now considerably greater than 
the $5 billions which the NAM’s proposal would have yielded 3 years ago. 

In terms of its impact on individual families, the NAM proposal as of 1948 
would have been equivalent to a wage cut of $133 a year, $2.56 a week, or 6.4 
cents. per hour for spending units whose breadwinners earn less than $1,000 a 
year. For those earning $7,500 or more the NAM seeks an income increase 
averaging $1,760 a year, $33.85 a week or 84.6 cents an hour on the basis of the 
1948 situation. 

For reasons noted above, both the wage cuts for the low-income groups and the 
hand-outs to those in the higher brackets would be substantially greater as of 
1951 than would have been the case in 1948. 

To carry through its program, the NAM demands, in effect, a sales tax on all 
goods except food, liquor, and tobacco that, at the retail level, would have equaled 
the fantastic rate of 32.6 percent in 1948, and would be substantially higher now. 
If a tax were levied at the manufacturers’ level to yield the amounts necessary to 
replace the revenues from present personal income and special excise taxes (ex 
cept liquor and tobacco), pyramiding of the tax burden through maintenance of 
percentage mark-ups on,manufacturers’ prices would raise the impact at the 
retail level substantially above the incredible percentage implicit in the NAM’s 
proposal, At every step in the distribution process, the claim would be advanced 
that costs had been increased by the necessity for more working capital to sup- 
port inventories made more expensive by the tax passed on from the manufac 
turer. 

The tax bite on the lowest income consumers as of 1948 would, in consequence, 
have been considerably greater than the 51 percent of income that emerges from 
direct application of the NAM’s proposal without the profit pyramiding that can 
be expected to be added to it in practice in a sellers’ market. 


Il. TAX HIGH INCOMES MORE TO REDUCE INFLATIONARY PRESSURE 


The advocates of the sales tax mask their true motives behind the argument 
that such a tax would abate inflationary pressures by diminishing excessive con- 
sumer spending. They rely heavily on the glib and superficially plausible theory 
that there are so many more families at low than high income levels that, to be 
effective, an attack on spending must be aimed at persons and families in the 
lower income brackets. 

The fact that this theory has been repeatedly demonstrated to be at odds with 
the facts has not deferred the sales taxers from persisting in their efforts to mis 
lead the Congress and the public. In Detroit, one of the three major daily news 
papers has gone so far as to publish concocted figures, for which it refuses to give 
any source, in order to bolster this tottering theory against the weight of the 
evidence. What is truth worth when there are billions to be gained by twist- 
ing it? 

If spending is to be diminished, as we agree it must in the present national 
crisis, it should be at the expense of the luxury standards of the few who have 
too much rather than the living standards of the many who have too little. This 
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Nation will be able to produce neither the soldiers nor the weapons it needs it 
fighters, workers, and farmers and their families are deprived of the means to 
maintain their health and strength. Neither the men in uniforms nor the men in 
overalls can be expected to have the morale that it takes to produce and fight 
effectively if they are made to bear the sacrifices of defense while others exploit 
the national emergency for personal gain. 

Where is the spending money that can best be taxed? 

The CIO has already presented to this committee, and we repeat here because 
of their importance, data derived from authoritative Government sources show 
ing that the 10 percent of spending units with the highest incomes account for as 
large a share of all consumer expenditures as the 50 percent with the lowest 
incomes, 


TABLE III.—Distribution.of personal income and expenditures, 1948 ° 


Personal income 
after taxes 2 Net 
Spending units ranked Range of money savings, 
vccording to incom«s income billions 
Billions | Percent | of dollars, Billions Percent 
of dollars of total of dollars of tot 


Expenditures 


Highest tenth Over $6,000 
Second $4,500 to $6,000 
Mhird $3,750 to $4,500 
Fourth $3,200 to $3,750_. 
Fifth $2,840 to $3,200 
Sixth $2,400 to $2,840 


Seventh £2,000 to $2,400 


} rhth 21 AM to $2,000 


S860 to $1,500 i ) 
Under $860 —1.9 


100 10.9 167. 1 


1948 data used because 1950 figures are-not yet available and because 1949 was a recession year. 
Excludes income in kind and change in value of farm inventories. 


Based on income and savings estimates of Department of Commerce, and on distribution of income ar 
savings estimates in Federal Reserve Board Survey of Consumer Finances. 


Families in the top-income 10 percent, in other words, spend five times as 
much, on the average, as the families in the lower half of our income structure 
If spending by the top-income tenth were reduced only to the level of the second 
highest tenth, that alone would, in 1948, have curtailed total spending by $18.5 
billions. Those affected by such a reduction would still have been left better 
off in terms of living standards than SO percent of the American people. 

The nonessential spending—the fat which can be reduced without harm either 
to the spenders or the economy—lies obviously in the upper parts of the income 
structure. At lower levels, there is only the essential bone and muscle of spending 
on the necessities of life. The sales taxers, however, propose to reduce spending 
by families who live on or below the margin of necessity. Having lighened the 
tax burden on themselves and thus increased their own spending potential, 
they could and would compete with defense production for scarce manpower 
and materials that should not be diverted to luxury goods and services. 

High incomes are biggest contributors to inflation 

Sales taxes, by their very nature, can be effective in reducing spending only 
at the lower levels of the income structure where spending is already, in most 
cases, inadequate to sustain health and decency. Such taxes do not compel the 
upper-income groups to deny themselves anything of consequence. At worst 
the well-to-do merely pay a little more for what they buy and save a little less 
If sales taxes were to replace income taxes, as the NAM proposes, the well-to-do 
could actually save more while they spend more. If sales taxes were enacted 
at a level high enough to be effective in deterring spending by upper-bracket 
families, such exactions would make life impossible for families in the lower- 
income groups who would find basic necessities priced far beyond their reach 

Scarcities and inflationary pressures will be greatest in the durable goods 
segment of the civilian economy. Tax discussions too often overlook the obvious 
and important fact that the greatest contributors to inflationary demand for 
durables are those with the largest incomes. In 1948, the 5 percent of th: 
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spending units at the top of the income structure accounted for roughly 20 
percent of all spending*on durable goods—four times their proportionate share. 
The lowest income 50 percent of all spending units accounted for 22 percent of 
total spending on durables—less than half their proportionate share. For each 
dollar spent on durables by the average family in the bottom half of the income 
structure, almost $10 was spent by the average family in the top 5 pereent. 

Increased sales taxes would undoubtedly affect the small amounts whieh might 
be spent for durables by the low-income families. They would deter spending 
little if at all by the upper-bracket families who spend 10 times as much for 
durables. Will an additional tax of $25, $50, or even $100 on a refrigerator 
force a $50,000-a-year family to substitute an icebox for a refrigerator in its 
new country home? 

The NAM recommends to this committee a tax net which would let the big 
spending fish through while catching the small ones. 


After tares, top 10 percent have more left than have bottom 50 percent 


By carrying further the improvements in the income-tax structure proposed in 
the House tax bill, this committee can reduce nonessential spending out of 
current income. Present tax rates are not suited to the present emergency 
requirement that such spending be discouraged and drastically reduced 

Data presented to the House Ways and Means Committee by Secretary of the 
Treasury Snyder on February 5, 1951, show the inadequacy of our present 
income tax as a curb on excessive spending by persons in the upper income 
brackets. Mr. Snyder’s figures reveal that in 1951, under the present tax 
structure, the 10 percent of the Federal income taxpayers reporting the highest 
incomes will have in the aggregate more income remaining after paying the 
tax than the combined income after taxes of the 50 percent with the lowest 
incomes, 


TaaLe 1V.—Distribution of adjusted gross income, income tax and income after 
tar of Federal income taxpayers ranked by size of income, 1951, under present 
tar law 


Taxable returns ranked by size of income Adjusted 


Highest tenth 


Second highest tenth 


Third highest tent! 
Fourth highest tenth 
Fifth highest tenth 
Lowest half 


Source: Based on statement of S 


Means of the House of Representatives, 


figures in table 


We do not understand how Mr. Snyder was able to deduce from his figures 
policy conclusion that, “The bulk of any major increase in individual incom 
revenues will * * * come from the lower taxable brackets,’ 

The analysis of the Treasury estimates of the distribution of 1951 taxpayer 
income presented in the table above shows, instead, the great possibilities still 
available for making substantial inroads on excesive inflationary spending by 
taking the major share of needed increases in individual income tax revenues 
from the upper layers of the taxpayers, those best able to pay. 

Backstop the income tax with a progressive spending tar 

The ClO, in testimony before this committee, has shown how revenue can be 
raised equitably to put us on a pay-as-we-go basis. If the CI1O’s recommendations 
are followed, taxes will take out of current consumer and business incomes as 
much additional purchasing power as the Government will pour into the economy 
for defense purposes. 

In combination with and reinforced by effective controls over prices, wages, 
salaries, business credit, the allocation of scarce materials, and so forth, pay-as 
we-go personal and corporate income taxes based on ability to pay may stem the 
inflationary flood. 

An equitable and adequate income tax program can bring demand more closely 
into balance with supply, insofar as demand is dependent on current incomes. 
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The balance could be upset, however, if people and businesses saved less than 
usual or if they drew on past savings to maintain or in@rease nonessential spend 
ing in the face of reduced supplies available for the civilian economy. 

If that happened it would be necessary to take further steps aimed directly 
at reducing nonessential expenditures out of savings, actual or potential. 

But who does the saving? Is it the lower income families, those who would be 
hit hardest by a sales tax’? Or is it the upper income groups on whose spendine 
a sales tax would have only negligible effect? 

Federal Reserve Board figures supply the answer. In 1948,’ the top-income 
10 percent of all spending units had 44 percent of all liquid assets—potentiall) 
the most inflationary form of savings. The bottom-income 50 percent of spend 
ing units had 22 percent. 

The top-income 10 percent accounted for 80 percent of all net saving put aside 
during the year 1948. The bottom-income 50 percent went into debt or used up 
past Savings to an extent equal to 26 percent of total net savings by all spending 
units combined. 

Who holds the stocks and corporate bonds and other nonliquid assets that 
can readily be converted into cash for spending? ‘The story is essentially the 
same. Among the top income 5 percent of all spending units, more than a third 
held corporate stock in 1948. Only about 1 out of 20 spending units with incomes 
below $5,000 owned any corporate stock, 

Only the top-income groups enjoy the dual luxuries of heavy spending and 
heavy saving. Low-income families lack means to do either, and excise taxes 
would force them to do less of both to the detriment of their health, productive 
efliciency, morale, and economic security. 

Progressive income taxes can reduce excessive spending out of current incomes 

A progressive spending tax would back-stop the income tax by reducing exces 
sive spending out of both income and savings. 


Ill. A PROGRESSIVE SPENDING TAX-——TAILORING THE TAX TO FIT THE INFLATIONARY 
CRIME OF SPENDING TOO MUCH 


As defense production takes hold, it will bite much more deeply into our pro 
ductive resources than it does now. Revenue needs to support a pay-as-we-go 
policy will be greater; the need to curtail nonessential consumer spending will 


be more acute. 

If defeated this year, the advocates of the sales tax will intensify their efforts 
in 1952, using the need for more revenue and less spending as their excuse 
They no doubt hope for aid and comfort from the report on sales-tax proposals 
which the head of the staff of the House-Senate tax committee has been directed 
to prepare. 

To meet immediate revenue needs and to prepare for the problems of the 
future with due weight given to the facts about the distribution of spending by 
income groups, we urge this committee : 

1. To adopt the personal and corporate income-tax proposals of the C1O 
how ; 

2. To study the extent to which steeper graduation of personal income 
taxes in the upper brackets would diminish the threat of excessive infla 
tionary spending on nonessentials; 

3. To direct its staff to begin at once to develop for future enactment a 
progressive spending tax bill designed to discourage and deter upper-incom: 
families from injuring the national interest during the emergency by spending 
at unduly high levels despite increased income taxes and reduced civilian 
supplies. 

The Treasury Department proposed a progressive spending tax to this com 
mittee in 1942. The Treasury presented its proposal after extensive study) 
ranging from the broad economic implications to the administrative details of 
such a tax. As far as we have been able to determine, the proposal was nevet 
given adequate consideration in Congress. 

The tragic evolution of world affairs since 1942 has now created a situation 
in which consideration of such a tax is again necessary. We believe it was a 
mistake to reject it in 1942. We believe it would be a grievous mistake to ignore 
its possibilities now. 

We do not urge that Congress adopt the specific provisions of the 1942 Treasury 
proposal. The exemption levels recommended by the Treasury were much too 
low then and subsequent increases in the prive level make them even more seri 


Data for 1950 have not been published yet: and 1949 figures are less applicable to thi 
present situation than 1948 because 1949 was a recession year 
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ously inadequate today. There was no need then, nor is there now, for the flat 
rate tux to be applied to amounts spent below the exemption level the moment 
total spending exceeded the exemption. The provision for postwar refunds of 
part of the tax is obviously inapplicable in an emergency of unpredictable dura- 
tion, 

We do, however, urge the most thorough and serious consideration of the 
essential principles behind the Treasury's 1942 proposal. 


How such a tax might be applied 


Members of this committee who served on it during World War II will recall 
those principles. We summarize them here for the convenience of the newer 
members of the committee and of the general public. 

In essence, the Treasury proposed that spending above specified exemption 
levels be taxed on a graduated basis. To take a hypothetical example, suppose 
an exemption of $1,500 per person were allowed. In that case a family of four 
would be liable under the spending tax only if its spending exceeded $6,000 per 
year. For purposes of this example, we can assume tax rates equal to the surtax 
rates proposed by the Treasury, which were as follows: 

Spending 
Less than $1,000 above exemptions 
$1,000 to $2,000 above exemption 
$2,000 to $3,000 above exemption 
83,000 to $5,000 above exemption 
$5,000 to $10,000 above exemption 
Over $10,000 above exemption rer 


Thus, a family of four which spent a total of $7,000 would be liable to a spend- 
ing tax of 10 percent on the last $1,000 or $100.) A similar family which spent 
$10,000 would have to pay a tax of $1,000. A four-person family spending $25,000 
would pay a spending tax of $10,650. 

Such a tax would obviously be a powerful deterrent to nonessential spending. 
Yet, if the exemption level were set high enough, no family would be hampered 
in the purchase of necessities. Every well-to-do family could maintain a high 
standard of living—only its standard of luxury would be somewhat curtailed. 
(No family would be reduced by such a tax to living in the home front equivalent 
of a Korean foxhole.) Proper exemptions would assure that only nonessentia 
spending would be taxed, Exemptions would protect large families, who would 
suffer worst under a sales tax. 

Spending for necessities should be exempted 

Big spenders would be forced to turn proportionately big shares of their pur 
chasing power into the Treasury. Thus the total spending potential would be 
reduced. The heavy tax penalties on excessive spending would encourage sav 
ings, thus limiting current consumer demand and making additional funds avail 
able directly or indirectly for borrowing by the Government if total tax revenues 
were insufficient to finance the full costs of defense plus other Government ex 
penses. The reservoir of savings created by discouragement of excessive spend 
ing would also be available for investment in expansion of private plants and 
facilities. 

Individuals would be free to determine for themselves the extent of their own 
liabilities under the progressive spending tax. If they chose to spend more, 
they would be taxed more. If they chose to save more, they would be taxed less. 
The tax punishment would be tailored to fit the inflationary crime of excessive 
spending. Restraint would be rewarded and inilationary hoggishness would be 
penalized. 

Upper-bracket families would be deterred from obtaining unfairly large shares 
of an insufficient supply of consumer goods. Discouragement of excessive spend- 
ing by such families would reduce pressure against price ceilings and would 
minimize the danger of black markets. 

Administratively, the progressive spending tax presents no problems any more 
complex than many the Treasury confronts in connection with the income tax. 
‘The Treasury in 1942 drafted a simple tax schedule—a copy of which is attached 
to this statement as exhibit 2—which would provide the information needed to 
calculate the tax. 

Savings would, of course, be exempt from the tax. Noninflationary types of 
spending can also be exempted from the tax without difficulty. The attached 
Treasury schedule, for example, provides for exemption of cash gifts and 
contributions, interest and taxes paid, life insurance premiums, annuity and 
pension payments, outlays for repayment of debt, and loans made to others. 
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This list could be extended or reduced to include or to eliminate forms of 
spending deemed advisable. Medical care costs and outlays for housekeeping 
help by working women and purchases required in connection with employment, 
for example, could and should be excepted. 


Revenue yield would be substantial 

Based on experience with the tax, rates could be raised or reduced as 
civilian supplies were made scarcer or more plentiful by the expanding and 
contracting needs of the defense economy. The tax could be used as a flexible 
instrument to expand or contract consumer demand for nonessentials in accord 
ance with changes in the international situation and in the output of our growing 
productive facilities. 

Since we make no specific proposals at this time except the proposal that a 
progressive spending tax bill be drafted and held in readiness, we make no 
estimates of the revenue to be derived from such a tax. The yield would 
depend in part on the efficacy of the tax in reducing spending. The potential 
vield, however, is obviously great. 

The Treasury estimated in 1942 that its proposals then would bring in $614 
billion. Changes in the Treasury proposals which we would urge would reduce 
the yield somewhat below the percentage of total personal income represented 
by 8614 billion in 1942. Depending upon the details of the tax, this reduction 
in percentage of personal income would be substantially offset in dollar terms 
as a result of the doubling of total personal income since 1942. 

We recognize the fact that if this committee rejects, as it should, the sales 
tax proposals that have been presented by representatives of high income tax 
payers, the campaign for such taxes will be continued and stepped up in the 
coming year. We shall continue to fight all such proposals to transfer tax 
burdens from those best able to pay to those least able to pay. And we shall do 
everything possible to promote the widest possible understanding of the enormity 
of the proposed crime against American wage earners, farmers, and all consum- 
ers, particularly those in the lowest income brackets who must spend every penny, 
as received, for the bare necessities of life. 

This committee can contribute to thorough understanding of this issue by 
early publication of all the facts about sales taxes, including a comparison of 
their effects, income group by income group, with those that could be obtained 
by the adoption of a progressive spending tax along the lines here proposed. 


EXHIBIT 1 


Effect of general excise tar (exempting food) replacing personal income tar 
and Federal special excise taxes except ercises on liquor and tobacco, 1948 


Federal, State, All taxes less 
ind local taxes Federal Ait tawen Federal income 
income less Fed- . > tax and speci- 
tax and eral it General fied excise taxes 
té os 
snecified | come tax | ©XC#S¢ tax plus general 
\ ae : ae proposed excise tax * 
| Percent Federal ind speci- by NAM 
Billior f excise fied excise | 7°:)); ‘ 
MuOnNS’ | Of in- taxes taxes OMUMONIS 


come : 
hillions)?* (billions 


Percent 
Billions, of in- 


come 


Under $1,000 
$1,090-$2,000 
$2,000-$3 000 
$3,,000-$4 000 
$4,000-$5, 000 
$5,000-$7, 500 


$7,500 and over 


Total 


R. A. Musgrave, J. J. Carroll, L. D. Cook, and L. Frane, Distribution of Tax Payments by Incon 
Groups: A Case Study for 1948, table 6 
2 Specified Federal excise taxes exclude Federal excise taxes on liquor and on tobacco. 
Musgrave, op. cit., table 7, distribution of Federal excise tax on liquor and on tobacco estimated fron 
Musgrave, op. cit., tables l and 2 
‘ Distribution based on distribution of retail sales less food, liquor, and tobacco, computed from Joint 
Committee on the Economic Report, The Economic and Political Hazards of an Inflationary Defense 
Economy, table 8, p. 14 lotal retail sales for 1948 from Survey of Current Business Statistical Supple- 
ment 1949. Assumes revenue now obtained from income taxes and special excises, other than liquor and 
tobacco, will be replaced by revenue from general excise (sales) tax 


This amounts to 32.6 percent of all 1948 retail sales except food, liquor, and tobacco. 
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Exnuibir 2 
[Copy of spending tax schedule drafted by the Treasury Department 


The individual spending tax schedule 


(To be used by persons subject to the spending surtax and by persons not eligible 
to use simplified income tax returns. <A simplified spending tax schedule will 
be available to all other persons subject to the spending tax) 


FUNDS AT THE DISPOSAL OF THE INDIVIDUAI 


Salaries, wages, and other compensation for personal services 

Dividends and interest received, including Government interest 

Rents, royalties, annuities, pensions 

Withdrawals from business, professions, partnerships, trusts 

Cash receipts from gifts, bequests, and insurance 

Receipts from sale of capital assets 

Receipts from repayment of loans made to others 

Receipts from borrowing, including debts incurred on installment 
purchases ; : ; 

Cash and bank balances at beginning of year 

Other receipts 


Total disposal funds (items 1 to 10) 


DEDUCTIONS } NONTAXABLE USE OF FUNDS 


Cash and bank balances at end of year 

Cash gifts and contributions 

Interest and taxes paid, except on owner-occupied homes 
Expenditures on the purchases of capital assets 

Life insurance premiums, annuity, and pension payment 
Outlays for repayment of debt, including installment debt 
Loans made to others 

Other nontaxable disbursements 


Total deductions (items 12 to 19) 


Expenditures subject to tax (item 11 minus item 20) 


INSULAR LUMBER Co., 
Philadelphia, Pa., August 3, 1951. 
THe COMMITTEE ON FINANCE, 
United States Senate. 


Mr. CHAIRMAN AND GENTLEMEN: The Insular Lumber Co., a New York State 
eorporation, has since 1904 conducted lumbering and sawmill operations in the 
Philippine Islands. Because of the size and nature of the business, it has con 
ducted these operations directly as a domestic corporation and not through any 
subsidiary company. As a consequence, we have been subjected to taxes on 
our Philippine income both in the Philippines and in the United States ever 
since the formation of the independent Philippine Republic terminated the 
relief formerly accorded by section 251 of the Internal Revenue Code. We 
nnderstand this committee has heard, or will hear, testimony from other sources 
on the great urgency for a general revision of American tax treatment of income 
from foreign sources. We wholeheartedly concur in the need for such aetion 
and sincerely hope the committee may find it feasible. 

If, however, it is found impossible to undertake at this time the general revi- 
sion of tax provisions affecting income from foreign sources, we believe the 
commnittee’s attention can properly be asked to the adoption of some form of 
immediate tax relief for American corporations in our position so as to at least 
equalize our position with that of American corporations which operate abroad 


1 Annual Report of the Secretary of the Treasury on the state of the finar 
fiscal year ended June 30, 1943 
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through subsidiary companies. Both President Truman and the Treasury 
Department have approved this objective, and a measure which would afford 
it has been introduced in the present Congress by Congressman Simpson of 
Pennsylvania, H. R. 4082 (copy herewith attached). 

We strongly urge the committee to give its most serious consideration to the 
incorporation in the present tax bill of provisions similar to those of H. R. 4082 
in order to terminate the discrimination now imposed on American Corporations 
operating abroad through branches and agencies rather than through foreign 
subsidiaries and in order to carry out the recommendations to this effect made 
by both the President of the United States and the Department of the Treasury. 

We do believe that any such measure should include one provision’ which does 
not appear in H. R. 4082. This provision would be an amendment to section 
112 of the Internal Revenue Code, would provide that in cases where the election 
to defer income of a foreign establishment has been taken, such foreign establish- 
ment shall be considered to have the same status as a foreign corporation for th 
purpose of determining gain or loss under the provisions of section 112 (b) (6) 
upon complete liquidation of such foreign establishment. Such a= provision 
would do no more than to place the foreign establishment on the same basis as a 
foreign corporation in permitting tax-free remittance of proceeds of liquidation 
subject to the prior approval of the Commissioner. Without such a provision 
the liquidation of a foreign establishment would be severely penalized in that 
it would be possible for assets acquired with taxed United States dollars to again 
be subject to tax upon liquidation. 

Favorable action on the above suggestion would result in further investment 
of American capital in the Philippines, both from reinvestment of profits and new 
investment. This would strengthen Philippine economy and, in turn, its defense 
potential. 

Merce D. THOMPSON, 
Chairman, Executive Committee. 


[H. R. 4082, 82d Cong., 1st sess.] 


A BILL To amend sections 42 and 43 of the Internal Revenue Code to give an option to 
domestic corporations to report income of foreign branches at the time of receipt of the 


Y 


United States 


Be it enacted by the Senate and House of Representatives of the United States 


of America in Congress assembled, That section 42 of the Internal Revenue Code 
is hereby amended by adding at the end thereof the following new subsection: 

“(e) ForEIGN ESTABLISHMENT INCOME OF DOMESTIC CORPORATIONS.—In_ the 
case of a domestic corporation carrying on a trade or business in a foreign 
country through a permanent establishment situated in that or another foreign 
country, the gains, profits, and income of such establishment, to the extent that 
such gains, profits, and income do not constitute gross income from sources within 
the United States as defined in section 119 (a), may at the election of the tax 
payer in its return for any taxable year beginning after December 31, 1950, be 
treated, subject to regulations of the Commissioner, as nontaxable until the 
year in which such income is actually received in the United States. 

“Such election shall be binding until revoked with the permission of the Com 
missioner and shall apply to all the taxpayer's foreign permanent establishments 
during any year that the election is in effect. 

“The term ‘permanent establishment’ means a branch, management, factory, 
mine, oil weil, farm, timberland, sawmill, plantation, workshop, warehouse, office, 
or other fixed place of business, but does not include a foreign subsidiary 
corporation.” 

Sec. 2. Section 48 of the Internal Revenue Code is hereby amended by adding 
at the end thereof the following new sentence: “In the case of an election to 
defer the income of a foreign permanent establishment under section 42 (e). 
the related deductions and credits (including the credit for foreign taxes under 
section 131) shall be deferred until the year in which the gross income of the 
foreign permanent establishment is includible in the taxpayer’s income undet 
section 42 (e).” 
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OF THE UNITED STATES, INC. 


Mr. Chairman and gentlemen of the committee, the Coal Exporters Associa 
tion of the United States, Inc., is an incorporated voluntary association of coal 
and coke exporters. Purpose of the association is to promote and encourage the 
increased exportation of the products and byproducts of the coal and coke in- 
dustries in the United States; to promote and encourage the consumption of 
United States coal and coke in foreign countries; to cooperate with members of 
the coal and coke industries and the public on problems affecting the exportation 
of coal and coke; to prepare, develop. compile, issue, and distribute such written 
or other information and material as may be deemed advisable to carry out 
these purposes ; to use all lawful means of promoting the general welfare of the 
exporters of United States coal and coke. 

The association’s membership handles more than 90 percent of all the coal 
exported from the United States. 

The American coal export business is of course directly related to the Ameri 
can coal-producing industry. We therefore endorse the presentation made to 
your honorable committee on July 12, 1951, by the National Coal Association 
on behalf of the bituminous coal producers of the country. 

The coal-producing industry of the United States is highly competitive, not 
only within the industry itself, but with the oil, gas, and hydroelectric indus- 
tries, all seeking constantly a larger part of the over-all fuel and energy market. 
The export of United States coals has a healthy and stabilizing effect upon the 
entire coal industry, and the general economy of our country. To the quantita 
tive extent that our coals are shipped abroad, running time is improved and 
equalized in the United States mines, labor given more employment, railroad 
revenues increased, railroad employees benefited, and competition created for 
gearing production within a reasonable range of peak wartime requirements. 

Notwithstanding the fact that the United States is the largest coal-producing 
country in the world, our coal and coke exports (not including Canada) through- 
out the years have varied from a few thousand tons a year to the peak export of 
47,758,443 net tons in 1947. Due to the fact that Canada is a contiguous country, 
and the related fact that shipments to Canada are handled differently from our 
overseas movement, that market has never been looked upon as an export market 
in the true sense: therefore, any figures cited herein, or in the accompanying 
table, will not include our coal shipments to Canada, althongh they are indeed 
sizable, varying between fifteen and thirty million tons annually 

Important as the export aspect of the coal business is to the general coal 
mining industry of the United States, it is of even more significance and 
consequence to our friends and allies across the seas. It would be impossible, 
under present conditions, for the European countries to rearm and equip them- 
selves, as we expect them to do, without substantial importations of American 
coal. We submit that one of the best ways to promote the construction of 
adequate defenses in Europe in the shortest possible time is to encourage in 
every way possible the shipment of American coals to our friends and allies 
in Europe. 

We therefore strongly urge your honorable committee and the Senate to reject 
the action of the House in making still further oppressive excess-profits tax. 

It is doubted that there is any industry in America which will feel the impact 
of an oppressive excess-profits tax as much as the coal-exporting industry. 

Of all American industries, it is doubted that there is another one which 
shows the fluctuations in business activity reflected in the record of the American 
coal-export business. Naturally, the coal-export business is subject to the same 
difficulties which beset the coal-producing industry in the United States, such 
as national strikes, governmental regulations, car shortages, ete. But over and 
above the many outside influences which bear directly on the coal-producing 
industry of the United States—and with equal force upon the coal-export 
industry—the coal exporters of the United States are subject to serious prob- 
lems of demand within the foreign consuming areas, hazards of ocean shipping, 
monetary exchange, import licensing, political considerations in foreign coun- 
tries, and other international problems with which the members of the committee 
are no doubt familiar. 

The story of the coal-export business is told vividly in appendix A attached 
to my statement. 
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Examination of appendix A shows that for the four base-period years 1946 
through 1949 overseas shipments averaged 25,482,465 net tons. 

The table further shows that in the calendar year 1950 overseas shipments 
were only 2,434,389 net tons, or 9.6 percent of the 1946-49 average. 

In 1951, however, it will be noted that in the first 5 months of the year overseas 
shipments amounted to 10,964,848 net tons and the estimate for the full year 1951 
s 33,700,000 net tons, or 132.2 percent of the average for the base-period years. 

In all probability, according to present indications,overseas requirements for 
United States coal and coke in the year 1952 will b@ Close to 50,000,000 net tons, 
an all-time record. 

Is it not manifestly unfair to place high so-caled excess-profits taxes on an 
industry which fluctuates in activity as much as does the coal-export industry, 
ranging from slightly under 2,500,000 tons in 1950 to almost 34,000,000 tons in 
1951, and probably 50,000,000 tons in 1952? While the coal exporters are subjected 
to high costs and unusual business hazards, they have little, if any, opportunity 
to use the invested-capital-credit method in computing excess-profits-tax lia 
bility. It is necessary for the coal exporte®s to maintain their organizations 
and adsorb consequent losses in years when there is little or no business. His 
torically they have done so in the hope that the occasional years of good business 
will justify their position. Certainly an excess-profits tax such as the one con- 
tained in the House-passed bill will discourage and ultimately destroy the Ameri- 
can coal-export business, which is now so important to our domestic economy 
and to our international relations. 

I thank you for the privilege of presenting the views of the Coal Exporters 
Association to your honorable committee. 
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STATEMENT OF SENATOR THOMAS R. UNDERWOOD 


The manufacture of chewing tobacco, particularly plug and twist, has decreased 
greatly during the past 30 years. The manufacture of these products is still 
declining. The decrease in manufacture has, of course, been in direct ratio 
to consumer demand. 

Tobacco growers in certain areas have suffered as a consequence of the de 
creased manufacture and consumption of plug and twist chewing tobaeco. Thi; 
is especially true of those farmers who grow dark air-cured tobacco in the States 
of Kentucky, Tennessee, Virginia, and Indiana. The dark air-cured types are 
used in domestic manufacture mostly for chewing purposes and the decline in 
farm production of this tobacco has followed closely the decline in the manu 
facture of plug and twist chewing tobacco. The attached tables show the 
close correlation. 

The excise tax on plug and twist tobacco is 18 cents per pound. A moderate 
rate of slightly more than 1 cent per ounce. This is, however, the highest rate 
of excise since that of 1S75 which was 24 cents per pound, During this century 
the lowest excise tax on chewing tobacco was 6 cents per pound in April 1902 to 
July 1909. The present rate has been in effect since February 1919. 

The manufacturers of plug and twist chewing tobacco, especially the small 
manufacturers who rely solely on the manufacture of chewing tobacco for 
their income, are in the same plight as the growers of dark air-cured tobacco 
In both cases their source of income is rapidly drying up. 

It is not known to what extent, if any, the present rate of excise tax decreases 
the consumption of plug and twist chewing tobacco. However, since these 
products are used mostly by the low-income group of our population, it would 
appear that a reduction in excise would lead to some increase in Consumption. A 
decrease of 10 cents per pound should have this effect, The rate of excise would 
then be 8 cents per pound, or 4% cent per ounce. 

The reduced rate would result in some loss of revenue. It is estimated that 
the loss in revenue would be about $4,700,000, an insignificant sum. If this 
loss to the Treasury would stimulate the consumption of plug and twist tobacco, 
it would be a great help to both producers and manufacturers. 


Plug and twist chewing tobacco manufactured in United States 


{Thousands of pounds] 


Plug Twist Plug Tw 

1919-23 average 126, 792 10, 786 1946 51, 810 5, 77 
1924-28 average 107, 440 9, 142 1947 47, 308 152 
1929-33 average 76, 596 6, 430 1048 15. 346 632 
1934-38 average 59, 068 5, 898 1949 41, 903 AS 
1939-43 average 52, 699 5, 847 Decrease in 30 years 

1944 61, 655 6, 498 Pounds 84, B&O 5. 200 
1945 59, 704 6, 723 Percent 66.9 48.2 


Source: Annual Report on Tobacco Statistics 1950 USDA-PMA 


Production of dark air-cured tobacco in United States 


Thousands 


s ae Thousands 
Acres of pounds Acres of pounds 
1919-23 average 133, 833 109, 540 |) 1946 40, 800 49, 558 
1924-28 average 85, 950 68, 686 1947 7 | 35,300 37, 195 
1929-33 average 64, 500 51, 978 1948 ; 29, 900 34, 772 
1934-38 average 42, 420 35, 520 1949_ 7 in 32, 100 35, M41 
1939-43 average 38, 400 36, 705 1950 28, 700 28, 649 
1944 40, 200 44, 867 Decrease, 1919 to 1949 " 101, 733 73, 599 
1945 44, 100 43, 560 Percent decrease ‘ 76.0 67.2 


Source: USDA-BAE, Crop Reports. 
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STATEMENT OF SENATOR Minton R. YOUNG 


Mr. Chairman, certain facts with respect to the manner in which the present 
excess-profits-tax law affects a small business in the State of North Dakota 
have been brought to my attention, and I have proposed an amendment to 
H. R. 4473 to correct what appears to me to be a grave inequity. 

The Nodak Ford Tractor Corp. was organized on August 18, 1949. All of 
the capital stock @f Nodak is owned by Smith, Inec., another North Dakota 
corporation. On August 31, 1949, Nodak acquired all of the assets of a partner 
ship which had been engaged in the distribution of farm machinery at Fargo, 
N. Dak. The money that was used to purchase these assets came from the 
sale of Smith, Inc.’s preferred and common stock, from the issuance of Smith, 
Inc.’s bonds, and from money borrowed by Nodak. All of this money came from 
the outside and Smith, Inc. in no way depleted its own assets in order to bring 
about the purchase of this business. 

The farm machinery business which was purchased by Nodak had been pros 
perous for years prior tO this sale, and it was because of jts sound earning 
record that Smith, Inc., and Nodak incurred heavy obligations in order to bring 
about the sale. Nodak is now being further burdened financially and unfairly 
discriminated against because the present law denies it the tax earning base 
of the acquired business. The transaction was consummated on August 31, 1949, 
long before Korea, and !ong before there was any thought of an excess-profits-tax 
law. Immediately after the sale of its assets, the partnership ceased to do 
business, and it was liquidated. 

It would appear to me that under these circumstances it would be manifestly 
unfair to continue to deny to Nodak the excess-profits net income credit which 
had been built up by the business Nodak acquired, and yet that is exactly what 
would happen under the excess-profits-tax law as it now exists. 

I do not believe that anyone will seriously defend the denial of this credit 
and I believe that it is realized by all of the tax experts in and out of the 
Government that this is a gap in the law which is crying for immediate remedial 
egislation. I have discussed this particular problem and the facts in this case 
with Mr. Colin F. Stam and he is fully familiar with them. To correct this 
inequity, I have offered an amendment to H. R. 4473, and I feel confident that 


it should and will receive early and favorable consideration. Only in this way 
will an obvious omission be remedied. 


Ain TRANSPORT ASSOCIATION OF AMERICA, 
Washington 6, D. C.. August 6, 1951 
Subject: Hearings on revenue bill of 1951, Federal gasoline tax, 
Hon. WALTER F. GEORGE, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 


My Dear Senator GreorcGe: As you may know, the Air Transport Association 
of America represents virtually all of the certificated airlines operating under 
the American flag. Recently Senator Byrd, as acting chairman of the Senate 
Committee on Finance, by letter suggested that we file a Written statement, in 
lieu of a personal appearance before the committee, setting forth the position of 
the airline industry relative to the proposed increase in the Federal gasoline 
tax, 

In compliance with the suggestion we are enclosing, for your information, a 
brief memorandum setting forth what we feel are cogent reasons why the 
Congress should not impose any additional gasoline tax on the airlines 

We feel that the principal objection to any increase in the gasoline tax is the 
fact that the burden of the levy will not, and cannot, be spread evenly or equit- 
ably over the industry. Since the tax is an arbitrary figure assessed against the 
purchase of each gallon of gasoline, it bears no relationship to the ability of 
the particular airline to pay the tax. The smaller airlines are the ones which 
would be particularly hurt by the increase, the smaller and weaker the airline, 
the more crippling the burden of the tax would be. 

In the air transport industry there are about 40 certificated airlines. They 
differ greatly in size, in their gross revenues, and in the average percentage of 
airplane seats which they fill. That percentage varies from 70 percent down as 
ow as 25 percent. The smaller, so-called “local service,” airlines, fill on ar 
average of 25 percent of their seats. 


86141—51—pt. 3-73 
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Most of the smaller airlines operate DC-—3s, which consume about 100 gallons 
of gasoline an hour, and, on the basis of a 14%4-cent increase in the Federal gaso- 
line tax, they would have to pay $3 tax for each hour a DC-3 operated. An 
airline would have to pay this same $3, whether the airplanes were operated 
at capacity or whether, as is generally the case of the smaller airlines, only six 
or seven passengers are being carried. 

There is attached to our memorandum a table which shows, for each domestic 
airline, the percentage which an increase of 14% cents in the Federal gasoline tax 
bears to that airline’s net operating income, before income taxes, for 1950. In 
computing that percentage, the gallonage consumed in 1950 was used. The 
table reyeals that of the 32 airlines listed, 7 operated at a loss in 1950. Even 
for the airline with the largest net operating income the increase in gasoline 
taxes would constitute 5.2 percent of that income. In one case the increase <n 
tax would be more than seven times the net operating income. The total tax 
increase would be 9.3 percent of the total net operating income of the domestic 
airlines. Thus the airlines would be subject not only to the additional income 
taxes proposed in H. R. 4473, but also fo an additional similar burden which 
is proportionately even higher. 

As doubtless you know, Southern Airways, Inc., a local service carrier, serves 
a considerable number of cities in your State. Based on Southern’s gasoline 
consumption in 1950, an increase of 1% cents in the Federal gasoline tax would 
have amounted to 16.3 percent of Southern’s net income, before income taxes, 
for that year, and would have virtually wiped out Southern’s profit for the 
year. I am sure you will agree that the Congress should not impose such a 
burden on a carrier, or on an industry, so vital to the commerce and national 
defense of this country. 

We urge the committee, therefore, not to recommend the imposition of any 
additional gasoline tax on the airlines. 

Sincerely, 
E. S. LAanp, President. 


STATEMENT OF AIR TRANSPORT ASSOCIATION OF AMERICA, WASHINGTON, D. C. 
Wira ResPECT TO THE PROPOSED INCREASE IN THE FEDERAL GASOLINE TAX 


SUMMARY OF STATEMENT 


The Air Transport Association of America, which represents virtually all of 
the certificated airlines operating under the American flag, urges the committee 
not to impose an additional gasoline tax on the airlines. Gasoline used by the 
airlines is not a commodity which, under tests prescribed by Secretary Snyder, 
should be taxed at an increased rate. The proposed increase not only would have 
a serious impact on the industry, but would discriminate among the airlines, fall 
ing particularly heavily on the smaller airlines. 

In the hearings before the Ways and Means Committee, Secretary Snyder made 
two tax proposals which directly affect the airlines. He suggested that the cor- 
porate income tax be raised by eight percentage points, and that the present 1%- 
cent gasoline tax be increased to 3 cents per gallon. 

H. R. 4473, as passed by the House, would increase corporation income taxes 
by five percentage points and, due to changes made in the excess-profits tax, would 
produce approximately as much income tax revenue from corporations as recom- 
mended by the President. We do not raise any question with respect to the pro 
posed increases in income taxes on corporations since they will apply to business 
generally. They will not be levied so directly and specifically against the airlines 
as is the proposed increase in the gasoline tax. 

H. R. 4473 would increase the gasoline tax from 114 cents to 2 cents per gallon. 


In his testimony before this committee, the Secretary pointed out that the net 
yield of H. R. 4473 is about $7 billion, or roughly $3 billion less than the goal 
set by the President. The Secretary urged that this gap be closed, and that 
approximately $2 billion extra revenue be obtained by further increases in 
“selected excise taxes,” including an increase in the gasoline tax from 114 to 3 
cents, as originally proposed to the House committee. 

We are greatly concerned with the Secretary's proposal to double the tax on 
gasoline. The air-transport industry operates on gasoline. It is the heart of 
our business. It is our basic raw material, as is Coal to the steel mills. The 
domestic airlines will use an estimated 425,000,000 gallons of aviation gasoline 
during 1951. Consequently, they would be hit particularly hard by such an in 
crease in this tax. 





sun 
sup 
tho: 
T 
of t 
mo! 
incr 
of t 
mili 
hig! 
195( 
port 
tion 
of t 
a ve 
mus 
N 
app! 
tax 
stat 
the 


heavy 
whit 
Dep: 
and 
TI 
line, 
pay, 
A 
loss 
the ji 
In 0} 
imnco) 
the 1 
Th 
of th 
poset 
even 
hy 
ever) 
and 
alrea 
In tl 
1950 
incre 
Appa 
trans 
Mo 
tax b 
ous, | 
centa 
in th 
gasol 


That 


REVENUE ACT OF 1951 


There are three principal reasons why the Congress should not increase the tax 
on gasoline used by the airlines. 


1. Gasoline used by the airlines is not a commodity which, under tests prescribed 
by Secretary Snyder, should be tared at an increased rate. 


In his statement before the Ways and Means Committee, the Secretary pointed 
out that additional revenue was to be raised from excise taxes “on those con- 
sumer goods which are less essential or which use materials that will be in short 
supply.” The gasoline used by the airlines clearly does not fall in either of 
those categories. 

There can be no question but that continued operation and rapid expansion 
of the airlines is a prime essential. The Nation’s economy has become more and 
more reliant upon the speed and services of air transportation. Moreover, the 
increasing tempo of our production machine is going to require rapid expansion 
of the airline industry. An even further expansion is required by the fact that 
military plans for airlift requirements generally are hinged upon the use of a 
high percentage of the commercial airlines’ fleet. In a speech in the fall of 
1950, the Secretary of the Air Force, in speaking of the requirement for air trans- 
port in times of emergency, stated in part: “When we * * * take into considera- 
tion * * * not only the military planes available but a practicable percentage 
of the civilian airlines which might be taken over in the event of war, we find 
a very substantial deficit.” Thus, for both business and military uses the airlines 
must expand, and the use of gasoline is essential to that expansion. 

Nor does the Secretary’s reference to materials which are in short supply 
apply to the gasoline used by the airlines. Presumably he had in mind that a 
tax imposed on such materials would discourage their purchase and use. But, as 
stated, it is quite clear that the public interest dees not require a reduction in 
the use of gasoline by the airlines—it requires just the opposite. 


2. The proposed increase would have a serious impact on the industry 

If the proposed increase is adopted, our conservative estimate is that the indus- 
try would pay to the Federal Government in the neighborhood of $13 million 
a year in gasoline taxes alone, based on 1951 figures. An item of $13 million does 
not create much of an impression any more, but this amount of money is a very 


heavy burden to the air-transport industry. The total amount of gasoline taxes 
which the airlines would pay to the Federal Government under the Treasury 
Department’s proposal Would amount to more than their total net profits in 1949, 
and about 50 percent of those for 1950 and 1951. 

There is attached to my statement a table which shows, for each domsetie air- 
line, the percentage which the proposed additional gasoline tax it would have to 
pay, bears to its net operating income, before income taxes. 

A review of that table reveals that of the 32 airlines listed, 7 operated 
loss in 1950. That even for the airline with the largest net operating incom 
the increase in gasoline taxes alone would constitute 5.2 percent of that incon 
In one case the increase in tax would be more than seven times the net operating 
income. Generally, for airlines with comparatively small net operating income. 
the new tax would virtually wipe out anticipated small profits. 

The total tax increase would be 9.3 percent of the total net operating income 
of the domestic airlines. Thus, the airlines would be subject not only to the pro- 
posed additional income taxes, but also to an additional similar burden which is 
even higher. 

boven if it were possible for the airlines to require the air traveler to absorb 
every bit of the additional gasoline tax, and we do not think it is, it seems unfair 
and inequitable to impose an additional burden of taxation upon him. He is 
already paying very substantial taxes for the privilege of riding on an airplan: 
In the year 1949 the air traveler paid $46,700,000 in transportation taxes, In 
1950 he paid $53,200,000, and it is estimated that in 1951, his tax bill will be 
increased to $66,500,000. It seems to us that the air traveler is paving enough 
Apparently the Secretary thought so, too, since he proposed no increase in the 
transportation tax rate. 

Most Federal taxes, unlike the gasoline tax, are expressed as percentages of the 
tax base. While a tax of 3 cents per gallon, at first blush, sounds rather innoeu 
ous, the full burden of the tax can be appreciated when it is expressed as ; per 
centage of the price of the article taxed. The airlines buy their gasoline 
in the neighborhood of 17 to 19 cents per gallon. A 8 cent tax on a gall 
gasoline purchased at 17 cents amounts to a tax of approximately 18 percent. 
(hat is a “luxury tax rate,” as witnessed by the fact that the excises on jewelry, 
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furs, cosmetics, and cabaret checks are only 20 percent. But gasoline is no 
“luxury” to the airlines—it is their life blood. 


> 


3. The tax would discriminate among airlines 

An even greater objection to the proposed gasoline tax increase is the fact that 
the heavy burden which it would impose is not, and cannot, be spread evenly 
over the industry. It is the small airline that is particularly hurt. As a matter 
of fact, the smaller and weaker the airline, the more heavy the burden of the 
Tax. 

Some airlines have a high percentage of long-haul traffic between major traffic 
centers; others, particularly the feeder lines, serve primarily the smaller cities 
where the traffic volume is very small. For this reason, the percentage of seats 
cecupied on the airplanes of the various companies will vary from 70 down to 
as low as 25 percent. 

The gasoline tax, which is an arbitrary figure assessed against the purchase of 
each gallon of gasoline, bears no relationship to the ability of the particular 
airline to pay the tax. No consideration is given to the earning capacity of the 
airline, the traffic-producing potentialities of its route, or to the passengers or 
other cargo that it carries. Most of the smaller airlines operate DC-3’s, which 
consume about 100 gallons of gasoline an hour. On the basis of the proposed tax, 
they would have to pay $3 tax for each hour a DC-3 is operated. They would 
have to pay this same $3 even though they were actually Carrying only six or 
seven passengers in the airplane. These smaller airlines, who fill only 25 to 35 
percent of their seats, have no way of mitigating the discriminatory effects of 
the tax except by applying to the Government for subsidy, and it is clearly 
unsound policy to impose a tax upon an airline and promptly increase Govern 
ment-subsidy payments in amounts sufficient to offset the tax. 

For all of the reasons we have stated, we hope that the committee will not 
impose any additional gasoline tax on the airlines. We do not believe that such 
a tax increase is necessary in order to insure that air transportation makes its 
proper contribution to the additional revenues required. The 15-percent trans 
portation tax, for instance, which is collected for the Government by the airlines, 
will increase from $53,200,000 in 1950 to about $66,500,000 in 1951, thus providing 
additional revenue of $13.3 million. This increase is twice the amount which 
would be collected by a 1'5-cent increase in the gasoline tax. 


Relationship of proposed increase in gas tar of 1% cents to net operating income, 
before ta.res, of carriers in 1950 
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HAWLEY TRAILER STORES, INC., 
Spokane 638, Wash., August 1, 1951. 
Hion. Harry Catn, 
Washington State Senator, Washington, D. C. 

DEAR SENATOR CAIN: I am writing you again regarding the 7-percent excise tax 
now being imposed on trailer coaches. This excise tax has been imposed for some 
years on the trailer-coach industry due to the fact that the honorable Members 
of the Senate and the House of Representatives believe the trailer coach to be 
au method of transportation, when, in effect, for many years, the trailer coach 
has been a method of semipermanent housing. It affords the construction worker 
and military personnel the only known home which is mobile and can be taken 
from job to job or base to base. 

The records of the trailer-coach industry show that 93 percent of the trailer 
coaches manufactured are used for housing. We feel that the imposition of the 
7-percent manufacturer’s excise tax is definitely a discriminatory tax on one 
segment of the population. No other housing bears such a tax. We urgently 
request that you do your very best to see that trailer coaches are eliminated from 
the excise-tax provisions. 

Thanking vou very much for your consideration in this matter, I am, 

Sincerely yours, 
HAWLEY TRAILER Stores, IN 
D. H. Haw .ey, President. 


ALUMINUM Co. OF AMERICA, 
Vancouver, Wash., July 31, 1951. 
Senator Harry CAIN, 
Nenate Office Building, Washington, D. C. 


My Dear SeNAtvOR: Realizing you have always shown a sincere and keen inter 
est in the development of American youth and problems of industry, we are writ 
ing to acquaint you with our summer-yacation program of industrial education 
for precollege and college undergraduates, and to endeavor to enlist your good 
services to correct that section of the United States income-tax law pertaining to 
dependent exemptions. 

We feel the requirement that a dependent cannot bave a gross income of $500 
or more is not realistic and is working a great hardship on all phases of Ameri- 
can industry, in that the productive effort of countiess thousands of American 
youth is lost to our national economy for several weeks each year 

This has come about due to the upward trend in wages for the past several 
years and as this trend continues the problem will become more acute. 

Attached to this letter are copies of our summer-classwork program and mal 
agement bulletins describing cur plan. 

This year, at the request of a number of the boys, and because of the $500 
dependent-exemption problem, we thought it advisable to change the cClasswork 
part of our program from 10 to 8S weeks. 

We have made the number of weeks of work experience optional ; however, indi- 
cations are that we will lose the services of the majority of these summer workers 
when they will be needed most and at a time when their training would have made 
them most effective. . 

We respectfully urge your consideration of this problem faced by American 
industry and hope a solution through your efforts is possible. 

Very truly yours, 
ALUMINUM Co. OF AMERICA, 


H. W. Gites, Personnel Manager. 


KENT-COFFEY MANUFACTURING Co., 
Lenoir, N. C.. August 6, 1951. 
The Honorable WALTER F. GEORGE, 
Committee on Finance, United States Scnate, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR GEORGE: I, Harold F. Coffey, president of the Kent-Coffey Manu- 
facturing Co, of Lenoir, N. C., submit herewith the following facts and figures 
which show this company’s predicament under the relief provisions of the existing 
excess profits tax law. A careful examination of the facts in this case discloses 





REVENUE ACT OF 1951 


the complete inadequacy of the existing excess profits tax relief provisions in 
affording any relief whatsoever in hardship cases such as beset our company. 

By way of qualification in making the statements hereinafter, I would like 
to state that I have been with the Kent-Coffey Manufacturing Co. since its organi- 
ation, beginning as a factory workman and serving in various capacities, includ- 
ing that of executive vice president and sales manager for more than 25 years 
prior to 1943. Since my father’s death in 1943, I have served as president and 
general manager. 


ORIGIN AND HISTORY 


This company is a manufacturer of wood bedroom furniture and began busi 
ness in 1907, with a paid-in capital of $33,800. By consistently plowing back 
its profits, after income taxes, into plant expansion to take care of the increased 
demand for its product, the company is enjoying an increased volume of sales, 
which for the fiscal year ended November 30, 1950, exceeded $5,000,000. 

The company’s sales are widely distributed in the United States, Canada, 
Mexico, and Hawaii. 

At November 30, 1950, the company had 596 employees at its factory location 
and 27 commission salesmen, a total personnel of 623. 

Although the foregoing sales volume is stated in millions which looks big to 
us, When compared with the corporations comprising industry as a whole, we 
are definitely in the small-corporation class. I assume that you have already 
been furnished figures showing that it was the small corporation that was hard- 
est hit in the previous excess profits tax law for the reason that they did not 
have the comparable credit to that of the larger corporations, either by the 
earnings or invested-capital method. 


HIg COMPANY'S PREDICAMENT 


In the light of the excess profits tax act of 1950 using the base period earn- 
ings (1946-49) as the basis for a credit, this company finds itself in this 
predicament : 

1. During the base-period years (1946-49) and to November 30, 1950, this 
company, using earnings and borrowed capital, made the following expansion 
of its plant and equipment: 


Plant and equipment Nov. 30, 1946 $520, 064. 47 
Additions fiscal year ended Nov. 30, 1947 

Additions fiscal year ended Nov. 30, 1948_._.._-________- 124, 412. 90 

Additions 19 months ended June 30, 1950 848, 973. 65 


Plant expansion to June 30, 150 1, 027, 820. 65 
Plant expansion June to November 1950 14, 446. 35 


Plant and equipment Nov. 30, 1950 (per exhibit A) 1, 562, 331. 47 


You will notice by the foregoing that the major plant expansion extended 
over a 19-month period to June 30, 1950, and as 1949 is the last year of the base 
period, this period of expansion extended 10 months beyond the close of the base 
period. 

In making this expansion, it was necessary to demolish a large area of wooden 
buildings and replace them with modern standard mill construction, consisting of 
brick walls, steel beams, and standard 5-inch factory flooring. The productive 
floor space was increased to 383,751 square feet, an increase of approximately 
104,000 square feet. Included in this expansion was the installation of new and 
modern machinery, laror-saving devices, conveyorized equipment and a system 
of quality control, which together with the increased productive floor space should 
produce an annual earnings credit considerably in excess of any year shown in 
the base period years. 

2. Of the 19-month period of plant construction and renovation, the 13 months 
ended May 30, 1950, was the most affected by the interruption made necessary by 
the expansion program, and in this 13-month period, the company sustained an 
actual loss of $30,287.88. The management was confronted with the choice of 
closing the plant down completely and concentrating ail efforts on building for a 
period of 6 to 8 months, or of building practically a new plant around the work- 
men and suffering the consequent loss of production of goods during the period 
of construction. The latter course was chosen, resulting in the dollar loss just 
stated. To close down completely for such an extended period would have entailed 
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the disruption of the plant organization and the permanent loss of some skilled 
workmen who could not remain unemployed for such a length of time, thereby 
requiring years to train new personnel to the degree of skill and efficiency existing 
prior to the time of interruption. Likewise, with no product available for sale, 
contact with the customer would have been lost, the sales force would have been 
forced to disband, all of which would have required a long uphill pull of reacti- 
vating the sales force and regaining anything like the previous status with the 
trade. 

3. For purposes of this discussion, the fiscal years ended November 30 are used, 
being within 1 month of the base period requirements, and net income is used 
as excess profits net income as the necessary adjustment to arrive at excess profits 
net income would be less than 1 percent. 

By referring to exhibit B, attached hereto, you will note that the company had 
net earnings before income taxes for the base period as follows: 





| 
Fiscal year ended— | 4 years 3 best years 


Nov. 30, 1946 Ss ek eens : 1 aSagle meceaaiieos cee $338, 938. 41 | $338, 938. 41 
Nov. 30, 1947 cJedee 7 eae ielicnmdbauks 559, 865. 62 | 559, 865. 62 
Nov. 30, 1948. ..- Se oe cedasitty Sabian onciehtakatriadGictecads 737, 813. 97 813. 97 
Nov. 30, 1949... Riiiedadahteibiane i saooet a ote aia Sidesiel ciate atin 174, 635. 40 0 


: ptnintaasale 1, 811, 253. 40 , 636, 618. 00 
RD. nlitis coesete Pesiaiaoniiidie isle laiaieitensd doe taineines illlibedidiatidatia tniaten tanec ; 452, 813. 35 545, 539. 34 


An average 4-year earnings of $452,813.35 or a three-best-year average of 
$545,539.34 would be a severe handicap to this company as either credit would 
not reflect the substantial and consistent growth during the base period, and 
above all, would not reflect the profits they could have earned with the new 
and modern plant with the increased productive floor space and improved 
facilities. 

The plant expansion and installation of improved facilities was practically 
completed by May 30, 1950. As an index of what the company could have done 
under the improved facilities, the following actual net profits for the 6-month 
period, May 30 to November 30, 1950, and the 6-month period, December 1 to 
May 30, 1951, are shown: 


Net profits, May 30 to Nov. 30, 1950 es a tal ee seins) Sa 
Net profits, Nov. 30, 1950, to May 31, 1951 a _. 830, 267. 28 


Total net profits for first year following completion of plant 
expansion : Seccteacece: SO ae ec oe 


This figure, although an index of the effect of the plant expansion, is inade- 
quate for the reason that the full effect was not felt for the full 12 months, as 
it required part of the year to “get in high gear.” 

The profits earned for the year ended May 30, 1951, did not include any war 
contracts, and so far as the officials of this company know, none of its product 
was sold for housing projects connected with the war effort. 


APPLICATION OF FACTS TO EXISTING RELIEF PROVISIONS 


The various methods of relief afforded by the existing law have been applied 
to the facts in this case. In order to see the effect of the application of the relief 
provisions, the following figures are necessary. The adjusted basis of plant and 
equipment as of the close of each base period stated in round figures was as 
follows: 

1946 ae ae sates = ---u-— $o04, 000 
EE tea ne acca, vescnianes ee 
IS vette uae ata bd wise ; Dice rei orasen a iiettaak 473, 000 
1949 . Si iia ‘ PR ed ed eaten cscasccicen — 959, 000 

The total assets of the company as of the close of each base-period year stated 

in round figures were as follows: 


ESS ae ‘ ie A Ree ea $1, 414, 000 
1 


1947 ; dies ae 5 ; sae ; , 734, 000 
I ae ee ‘ ee “e ss : » 227, 000 
1949 _ eiaceie we siesdouss ; 348, 000 





2586 REVENUE ACT OF 1951 

The secretary's published tentative rate of return (Code 25, Furniture and 
Fixtures) for the base period is compared with that of the Kent-Coffey Manu 
facturing Co. as follows: 


Kent- 
Coffey’s 
rate of 
return 


Industry 
rate of 
return 


Percent Percent 
27.6 16. 4 
36. 6 16.4 
36.9 14 ¢ 
8.4 13.7 


Section 444 (b) obviously was intended to apply to cases such as this. Kent 
Coffey Manufacturing Co. meets the technical requirements of this provision 
but the application of it to the facts in this case affords no relief whatsoever 

The adjusted basis of the company’s plant and facilities on the last day of the 
base period was more than 200 percent of the basis of these facilities at the 
beginning of the 36-month period. In addition, Kent-Coffey’s capacity for pro 
duction at the close of the base period obviously was more than 150 percent of 
its capacity at the beginning of the 36-month period. However, applying the 
rule set forth in section 444 (c) produces an average earnings of only $360,000 
(15.8 percent of total assets as of the close of 1949 of $2,348,000). This figure 
is substantially below the company’s average base-period earnings computed 
without the correction for abnormality and shows the total inadequacy of this 
relief provision. 

Likewise, it is clear that the company technically qualifies for relief under 
section 442 (a) (1) because normal production, output, and operations were 
interrupted or diminished because of the rebuilding of the plant in 1949. By 
reference to the measure of relief, however, afforded by section 442 (e), again 
it will be seen that this provision is totally inadequate. Kent-Coffey’s assets 
as of the close of 1949 were $2,348,000. The Secretary's tentative rate of return 
for the furniture industry for 1949 is 13.7 percent. This would produce a sub 
stitute income for 1949 of $321,000. This figure for 1949, of course, would not 
increase the Company's average earnings credit under any of the above-indicated 
methods, 

The following information was taken from the Statistical Income Reports of 
the United States Treasury Department. The first 2 years had only one ¢lassi 
fication: “All forest products.” The remaining years are classified as “Code 
25: Furniture and fixtures.” These figures are compared with the comparable 
statistics of the Kent-Coffey Manufacturing Co. : 


Code 25: Furniture and fixtur Kent-Cofley Manufacturing Cx 


Net in- 
come (000 | 
omitted 


Assets (000 
omitted) 


Net 


> 
: cati 
Income 


| 
| 
| 
| 


1936 : $2, : | $73, 06 3.3 $918, 261 56, 509 
1937 ‘ 2, i 3. § 876, 773 , 354 
1938 q 846, 912 35. 900) 
1939 Z wie 5 RSS, 346 8, G25 
1940 ; 8, ) 5 892, 316 38, 8453 
1941 ; WF 1, O58, 748 ,439 
1942 ; v7, 3 204, 722 233, 675 
1945 ; ’ 262 3.6 . 188, 891 , 578 
1944 E 596 5 , 063, O83 706 
1945 . 57 - , 034, 849 3, 123 
1946 = 243, , 228, 246 338, 938 
1947 , S i. 431, 426 ROHS 
1948 (*) 2,001,714 737, 814 
1949 ( d 2, O87, 661 635 


Total, 14 years 
Average, 14 year 


Not available. 
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These figures demonstrate clearly the sustained superiority of Kent-Coffey’s 
earning power as measured by total assets over that for the entire furniture in- 
dustry throughout this entire period. These figures are given to show that the 
ratios between this company and the industry during the base-period years are 
not fortuitous nor an isolated example of the earnings of this company as con- 
trasted with those of the industry as a whole. All these figures show that to 
replace abnormal experience in Kent-Coffey’s base period with industry averages 
affords no measurement whatsoever of What reasonably could be expected for 
the period of the abnormality if the abnormality were corrected. To substitute 
industry average figures for abnormal periods harshly penalizes the efficient 
units, and conversely constitutes an undeserved windfall 
units. 

If Kent-Coffey were given for 1949 a yearly rate of return on its assets bearing 
the same ratio to the Secretary’s published rate of 13.7 percent which Kent- 
Coffey’s rate of return for the first 3 years of the base period bears to the 
Secretary's published- rate of approximately 15.8 (15.8 : 30 percent : 13.7 : 26.1 
percent), a substituted earnings figure for 1949 of $613,000 would result (26.1 
percent of 1949 assets of $2,348,000). If this figure of $612,000 were substituted 
for the actual earnings of $175,000 for 1949, then the company’s average earnings 
for the entire base period would be $562,000 instead of $453,000, and would be 
slightly more than the company’s earnings of $546,000 for its three best years 
computed without the substitution for 1949. If the substitution for 1949 is made, 
then Kent-Coffey’s earnings for its three best years would become $640,000 
(three best vears: 1947, $560,000; 1948, $738,000; 1949, $613,000). 

From the above, it is clear that the relief provisions in the existing law are 
completely inadequate and inappropriate as applied to the facts in the company’s 
case. It not only is entitled to fill in its wholly abnormal 1949 earnings with a 
reasonable level of earnings, but it also should be entitled to treat its base-period 
earnings after such substitution to the rule permitting the use of the three best 
years. 


for the inefficient 


CONCLUSION 


We strongly urge, first, that the substituted earnings during the period of 
construction, in our case the year 1949, be based on our own experience, and not 
that of the general industry-wide average alone; and, second, that the rule of 
permitting the use of the three best years be applied after having substituted 
such earnings for the period of construtcion. 

Only by these means can companies such as ours, Whose earnings were ma- 
terially reduced during the period of expansion, be allowed an earnings credit 
comparable to those companies whose earnings were not reduced by the interrup- 
tion of plant expansion. Even such a credit would allow nothing for the in- 
creased capacity as the result of plant expansion. 

We hope your committee will see fit to enact into law such provisions as will 
afford relief merited by the conditions herein outlined. 

Respectfully submitted. 

KENT-COFFEY MANUFACTURING Co, 
By Haroup F. Corrry, President 
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Net profit, 5 months__..-...--.. pias cheat | $209, 843.42 |___. 
Net loss, 7 months ot etaetaiaiiem Sian od ao | —35, 208.02 |_. 
Net profit, first 6 months _- hw ci anapen | 
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Net profit, fiscal years 


$4, 920. 14 
451, 203. 15 
$559, 865. 62 | 
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Common stock dividend. 24, 000 24, 000. 00 | 48, 000. 00 
Miscellaneous adjustments . | 4, 563. 30 


End surplus balance ; 502, 137. 33 


539, 105 3 834, 414. 97 | | 236, 368 42/1, 292, 654. 76 | 1,5 2, 489 45 


9,610.70 | 7, 094. 95 7,003. 20 | 6, 996. 70 


24, 000. 00 | 


799, 679.27 | 1,176, 710.17 | 1,261,651. 56 1, 515, 49 


STATISTICAL 


| 
Volume of sales 1$3, 303, 333. 36 4, 111, 755. 42 n. 205, 113. 72 |$3, 745, 881. 20 | $5, 076, 318. 47 


Percent net return on net profit | 
after taxes 5. 7.9 8.3 2.9 
Percent invested capital 20. 21 4 27. 26 27.31 6. 51 


STATEMENT By Hon. HuBerr H. HuMPHREY, A UNITED STATES SENATOR FROM 
MINNESOTA 


I deeply appreciate this opportunity to submit a statement to the Committee 
on Finance concerning H. R. 4473. This bill is of crucial importance to the 
defense effort and to the welfare of this country, and it is therefore essential that 
the soundest possible consideratino be given its provisions. 
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The citizens of this country are aware of the dangers that beset us. Com- 
munist aggression continues to threaten our security and the security of the 
free world. It can be halted in one of two ways. The first way is to stop 
the aggressor when he ventures to attack, as he was stopped in Korea. The 
second way is to arm ourselves and help build up the strength of our allies so 
that the aggressor will know that he cannot succeed. We must show our de- 
termination to protect freedom all over the world wherever it may be attacked. 

The production program which is necessary to build the free world’s defenses 
against communism is a large undertaking. It is expensive. It requires the 
diversion of a large proportion of our human and physical resources from 
production of peacetime goods to the production of arms and munitions. It means 
that we will temporarily have fewer automobiles, refrigerators, and television 
sets, and that our wage earners and farmers will have to work longer hours. 
Above all, it needs all the courage and foresight which is characteristic of the 
American people. 

The genius of the American people to produce more in times of great stress 
is always underrated, but it has been proved many times. I believe we can 
achieve the production goals required to complete the military program and 
also to lay the groundwork for increasing living standards, not only in this 
country but also in the rest of the free world. We need only to harness some 
of the tremendous potentials which are still untapped here and abroad to realize 
these objectives. We will not succeed if we listen to the prophets of doom who 
for years have been underestimating the strength of our economy. 

The cold war is not a temporary phenomenon. It is one of the practical 
political facts of our generation. In the present armistice talks in Korea, we 
are dealing with only one thrust of communism. Even though one thrust may 
be stopped, there is no telling when a second will strike in another corner of the 
globe. We will not cope with communism unless we face the cold, hard fact that 
we must build up our strength for a long pull. We cannot arm quickly to meet 
one threat and then disarm as soon as it has been averted. Such a course of 
action is wasteful and inefficient. More important, if we relax our guard 
even once, we are likely to lose the fight against the enemies of freedom. 

The fact that the cold war is likely to last a long time makes it imperative 
that we plan ahead. Our economic system must be based on a strong foundation 
if we are to succeed in our resolve to stop communism. Part of this foundation 
must be a strong and equitable tax system which will be adequate to pay the cost 
of rearmament. 


ECONOMIC POLICIES FOR DEFENSE 


The production job which lies ahead of us is no more difficult nor more chal- 
lenging than the job of keeping the economic system in balance. Inflation is 
as much a threat to our security from within as military aggression is from 
without. If we falter, inflation will reduce and distort production, destroy 
savings and will impoverish those who fall behind in the race between incomes 
and prices. 

Control of inflation requires the full use of direct and indirect controls. We 
must control prices and wages, direct the flow of raw materials and allocate 
searce and strategic metals. At the same time, we must keep a balanced budget, 
hold down credit, and stimulate savings. Both direct and indirect controls 
reenforce one another and must used simultaneously. 

We must continue to rely on direct controls, but we cannot at the same time 
allow Federal expenditures to outstrip revenues. The result of continuing 
deficits is that the incomes of consumers and business will be substantially 
higher than the goods and services available for their use. The excess demand 
would quickly undermine effective price controls. 

Although the program of direct and indirect controls which was in effect 
the first half of this year was much mali‘ned by its opponents, the plain fact 
is that it worked effectively, once it was put into effect. Within 2 months after 
the price freeze, the price level was practically stabilized. Consumers’ prices 
rose 1 percent per month from June 15, 1950, to February 15, 1951; they rose 
less than three-tenths of 1 percent per month between February and May and 
then fell in June. Wholesole prices rose 17 percent between June 15, 1950, to 
February 15, 1951; on July 15, 1951, they were 2 percent lower than in February. 

This is no accident. The inflationary spiral was halted by taxes, credit con- 
trols, and price controls. The cessation of inflation in the last 2 months is a 
classic example of how effective the appropriate combination of direct and 
indirect controls can be. 
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The man on the street may not be familiar with the exact logic supporting 
a program of direct and indirect controls, Yet, he has consistently indicated 
his support for both. He knows that price controls are needed. He knows 
also that the Government cannot go on spending without levying the taxes 
needed to pay for it. His insistence on price controls, his acceptance of the 
higher tax burdens imposed shortly after Korea, and his demand for an excess- 
profits tax demonstrate that the Congress is not ahead of him in these matters, 
The intelligence he has displayed gives further proof of the basic strength of 
our democratic form of government. 


GUIDING TAX PRINCIPLES 


In facing the tax problem, we should be guided by these self-evident principles: 

First, the total amount of revenue to be raised by any tax bill must be predi- 
cated on appropriations and authorizations made by the Congress. As yet, 
this is not a fixed sum since Congress has not yet completed action on authori 
ations or appropriations It is clear, however, that substantial additional 
revenues will be needed to meet these obligations, 

Second, in this extended period of mobilization and defense, it is imperative 
that we abide by the principle of pay as we go. Therefore, it is the responsi- 
hility of Congress to revise the tax structure and to increase the tax yield 
in accordance With congressional authorizations and appropriations. 

Third, while tax rates may be subject to alterations to meet current revenue 
needs, the structural aspects of the basic tax law must be based upon principles 
of equity and ability to pay. Ina period of high cost of living, in a period when 
American business enterprise is called upon to convert to defense production, in 
a period when workers’ wages are controlled by wage-stabilization formulas, 
sound public policy and good conscience demand that the glaring loopholes and 
inequities in our tax structure be corrected. 


rHE NEED FOR HIGHER TAXES 


The fiscal vear which ended June 30, 1951, closed with a surplus of S385 
billion. This surplus is due to the foresight of the Congress in increasing taxes 
during the latter half of 1950 and to the ability of the American economy to 
produce more than the most optimistic forecasts. Had we waited for a budget 
deficit to develop before taxes were increased, it would have been too late to 
repair the damage which an unbalanced budget would have done. No further 
proof is necessary of the wisdom of increasing tax revenues to balance a prospec- 
tive budget than events in the past 6 months. We must continue to plan ahead. 

During the early stages of a defense program it is difficult to determine pre 
cisely what our revenue requirements will be. It is nevertheless certain that 
at least during the coming 12 months the defense program will be building up 
rapidly. On the basis of current estimates by the Bureau of the Budget ex 
penditures in this fiseal year will be $68.4 billion. If this total is realized, the 
annual rate of expenditures at the end of this fiscal year will be substantially 
higher, since we begin the present fiscal year with an annual rate of expenditures 
of something like $55 billion. 

In making fiscal plans for the coming year, it is important to understand 
that present Government expenditures do not adequately reflect the prospective 
impact of the defense program on the economy. Total Government contracts 
already made run into the tens of billions of dollars. Work has already begun 
on many of these contracts and our resources are already being converted to 
defense production. Further price pressures are expected to materialize in the 
next few months as soon as curtailment of raw materials needed for defense 
purposes has its effect on the supply of goods. The inflationary potential which 
the defense program will generate when it is in high gear can have disastrous 
effects unless we are prepared to meet it with adequate fiscal measures 

We must not unduly delay enactment of this tax program. Every month 
that passes before the tax bill is enacted means that the revenues will be cor 
respondingly reduced. Inflationary pressures are being generated by the Federal 
budget at this very moment—expenditures are already exceeding estimated 
receipts. In the month of July alone, there was a budget deficit of over $2 
billion. 

In his testimony before this committee, the Assistant Director of the Budget 
estimated that expenditures in fiscal year 1953 will be no less than $80 billion. 
Under these circumstances, we are likely to err on the low side rather than on 
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the high side in making our tax plans for the future. It is unwise to try to trim 
the tax program precisely to get no more than a budget balance in the present 
fiscal year. A moderate budget surplus, if it is achieved, would be welcome. It 
would enable us to further reduce the public debt and thus to counteract the 
excess demand which will surely materialize as the defense program develops 
Equally important, it will put us in a better position next year to face the ful 
impact of inflationary pressures when Government expenditures will be sul 
stantially higher than they are today. 


rHE ESSENTIALS OF A SOUND AND FAIR TAX PROGRAM 


I believe you will agree with me that the man on the street, however unsophis 
ticated he may be, endorses a pay-as-we-go policy. He is willing to be taxed to 
pay for his own defense. But he insists that taxes be levied fairly, that everybody 
shoulder the burden according to his ability to pay. 

I want to emphasize this point because I believe it is important. When we 
increase the tax burden of a married man with two children and with an income 
of $60 a week by $1 a week, we are denying him the use of a dollar which would 
otherwise go for food, clothing, or lodging. There is little room for anything 
else in his budget. This sacrifice can and will be borne by our wage earners and 
farmers if they are assured that others are paying their fair share 

We cannot in good faith ask the rank and file to make a substantially large 
tax contribution for the defense effort when a chosen few can take advantage of 
glaring loopholes in the tax laws It would violate every test of equal sacrifice 
to ask the man with low income to pay higher excise and income taxes when the 
rich become richer through our failure to close loopholes ; 

There are those who will argue that loophole-closing will not raise much reve 
nue, This line of argument is familiar: why worry about a relatively small 
amount of revenue when billions are needed: substantial additional revenne can 
be raised only by raising rates. This is false counsel. Let there be no mistake 
about this: billions of dollars can be raised by plugging loopholes. If these looy 
holes are not plugged the required revenue must be raised from those less able to 
pay. Here area few examples of these loopholes, 

First, the unbelievably generous depletion provisions hand the oil and mining 
interests hundreds of millions of dollars each year. Last vear, the President 
called this loophole the most glaring in the tax laws. Congress did nothing about 
it. This vear with tax rates going still higher, this loophole is even more inde 
fensible. 

Second, the estate and gift taxes are in a pitiful state. It is unbelievable that 
in a country as wealthy as ours, these taxes raise little more than three-quarters 
of a billion dollars. The Secretary of the Treasury presented a plan to the Con 
gress last year for tightening up these taxes but nothing was done. The estate 
and gift taxes should be made to contribute substantially more than they do now 
A tax bill of the size being considered here would be deficient without a thorough 
revision of these taxes. 

Third, at the same time that wage earners are paying every last cent of thei: 
taxes because it is withheld from their pay envelopes, billions of dollars of inter 
est and dividends are evading taxes. This critical evasion must be stopped. The 
best way to do this is to withhold the tax from interest and dividends just like 
we do on wages and salaries. The withholding provision for dividends and 
certain interest payments in this bill is a good start in this direction 

Fourth, the income-splitting provisions enacted by the Eightieth Congress con 
fer unwarranted tax benefits on the well-to-do. People with incomes under $5,000 
gained nothing from this provision and this includes SO percent of all the tax 
payers. At the $25,000 level, it reduces taxes of a married person by about $2,500: 
at the $200,000 level, it saved a married taxpayer about $25,000 in taxes. We 
cannot afford to give such large tax reductions to the higher income 
times like these. Equally important, this type of tax favoritism is a 
of the principle of the ability to pay. 

Aside from these four items there are many others, such as the 
the excess-profits tax and in the capital-gains provisions, the tax exemption for 
interest on State and local government bonds, the weak tax provisions for life 
insurance companies, and the tax hand-outs to the large corporations through 
accelerated amortization provisions which are now available for 
dollars of prospective plant expansion. 

A determined effort to close all the loopholes could be made to yield billions 
more. I realize that the need for speed will preclude a complete study of all of 
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these loopholes. Nonetheless, there is more than enough to choose from to raise 
the yield in the bill now before you without delaying it unnecessarily. 

Since congressional action on appropriations is not yet completed, the exact 
amount needed for this bill is not known. However, there is every indication 
on the basis of the Bureau of the Budget estimates and the estimated require- 
ments of the defense program, that the prospective yield of the House bill will 
prove to be insufficient to balance the budget. In that case, the deficiency can 
be made up by closing the loopholes that I have described. If, on the other hand, 
the revenue yield of the House bill proves to be adequate, the percentage increases 
in tax rates on individuals and corporations can be substantially reduced by a 
concerted effort to close these loopholes. 


ANALYSIS OF H. R. 43738 


According to the estimates of the Joint Committee on Internal Revenue Taxa- 
tion, the $7.2 billion of additional revenue which would be collected in a full 
year of operation under H. R. 4473 would be obtained from the following sources: 
$2,847 million from changes in the individual income tax; $2,855 million from 
changes in corporation income and excess profits taxes; $1,252 million from 
increases and revisions in the excise taxes and a net increase of $245 million from 
structural changes. 

The bill as it now stands has three major defects: 

First, as I have already indicated, the revenue yield may be too low. It will 
not balance the budget in fiscal year 1952 at prospective levels of expenditures and 
will moreover probably fail to strengthen the tax system efficiently to do the job 
it will be required to do before the fiscal year is over. 

Second, although the structural changes in the bill show a net increase in 
revenues of almost a quarter of a billion dollars, this net figure covers up the 
fact that the House bill introduces several important new loopholes. By refer 
ence to the detailed table on pages 62 through 65 of the report of the Ways and 
Means Committee on the bill, you will find a number of important large tax reduc- 
tion items which are unwarranted. In total, the admitted eost of these provi- 
sions, which I shall enumerate later, is $153 million and the actual cost will 
undoubtedly be much greater. This tax bill must be rid of such flagrant attempts 
to distort the tax laws in favor of a chosen few. 

The third deficiency of the tax bill is that it does not close enough loopholes. 
There are a number of desirable revisions in the bill, including the new with- 
holding provision for dividends, interest and royalties, the elimination of the 
two for one offset of short-term capital losses against long-term capital gains 
and the denial of multiple surtax exemptions and excess profits credits resulting 
from corporate split-ups. These provisions should be retained but the scope 
of tax revision should be substantially expanded. 


Individual income tax 


Perhaps the most equitable feature of the entire bill is the defense tax which 
increases all present taxes by 12% percent. Nonetheless, it has been criticized 
severely, mainly by the same people who object to closing loopholes. 

We can dispose of the first criticism quite easily. It is said that the 12%4- 
percent increase in tax liabilities is confiscatory and that it is too burdensome 
on the rich. There can be no doubt that this portion of the bill calls for the 
rich to make a real contribution to the defense effort. This is exactly why I 
consider this measure to be equitable and desirable. For a married person with 
two dependents, the defense tax would reduce spendable income by 2.3 percent 
at the $5,000 net-income level, 3.6 percent at the $10,000 level, 4.8 percent at the 
$25,000 level and 8.1 percent at the $100,000 level. The charge of confiscation 
cannot be taken seriously, since the $100,000 taxpayer will have $41,600 left after 
taxes even after the increase provided by this bill, and without taking into account 
the many opportunities for tax avoidance which are available to the $100,000 
taxpayer. 

The argument against the 12%4-percent increase which is to be given more 
serious consideration is that there are other means of raising $38 billion in the 
framework of the individual income tax which would more effectively relieve 
inflationary pressures. It is theoretically true that, potentially, a dollar in the 
hands of a person who needs that dollar fer everyday expenditures is more 
inflationary than a dollar in the hands of those who are fortunate enough to 
save part of their income. However, I feel strongly, and I am convinced that 
the majority of the American people share this feeling, that taxable individuals 
in the lowest brackets are already contributing more than their fair share of 
the total tax burden. 
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The staff of the Joint Committee on the Economic Report recently published 
the latest study of the distribution of total Federal, State, and local taxes by 
income levels. These figures are no less than startling and it is unfortunate that 
they have not been given more widespread publicity. The facts are that, in 
1948, individuals and families with incomes under $1,000 paid 23.6 percent of 

‘ their income in taxes to all levels of government. This compares with 20.3 
percent between $1,000 and $2,000; almost 22 percent between $2,000 and $5,000; 
23.1 percent between $5,000 and $7,500; and 31.7 in the classes above $7,500. 
Thus, the people with incomes below $1,000 actually bear a heavier tax load, 
when all taxes are taken into account, than any group up to the $7,500 level. 

The brunt of the recent rise in prices fell on those people who can barely 
make ends meet. In the light of the facts I have just mentioned, it would be 
cruel to require low-income people to pay a disproportionate share of the addi- 
tional tax load needed for defense. I submit that the need to impose taxes to 
help control inflation should not be used as an excuse for the adoption of oppres- 
sive increases in income taxes or some form of sales taxation which would weigh 
less heavily on wealthy individuals who can contribute to the national effort 
without suffering any hardship. 

It is well to recall, in this connection, that persons in the middle and higher- 
income brackets derive the largest benefits from the preferential treatment 
granted married persons in the Revenue Act of 1948. The income-splitting 
provision, which was adopted at that time to equalize tax burdens of married 
persons in ali States, created serious inequalities in the tax treatment of single 
persons and married persons. H. R. 4473 not only does not remove these in- 
equalities but actually increases the tax differential between single persons and 
married persons by the same 12% percent by which all rates are increased. 

The Ways and Means Committee was well aware of these inequalities and felt 
it necessary to extend half of the advantage of income splitting to single persons 
who are “heads of households.” A “head of household” is defined in H. R. 4473 
as single persons who maintain in their household children or their descendants 
whether or not they can support themselves or who maintain any relative for 
whom they claim an exemption under present law. The line between single 
persons who do and who do not qualify as heads of households is not sharply 
drawn by this definition. Considerable litigation will result and there is grave 
danger that eventually the principle of income-splitting with its regressive effects 
will be extended to all single persons. 

Income-splitting reduced the effectiveness of rate graduation in the individual 
income tax and consequently increased the relative tax burden of the lower 
income classes, particularly those whose surtax net income is below $2,000. 
Extending this privilege or parts thereof to heads of households further reduces 
the effectiveness of rate graduation and does so precisely at a time when the 
burdens of all other taxpayers are being increased in the interest of the defense 
effort. It is my conviction that the reduction of the differential in tax liabilities 
between married persons and single persons should be reduced not by extending 
the regressive feature of income splitting to a new category of taxpayers but 
on the contrary by eliminating this privilege in the case of married persons, 

I suggest that the head-of-household provision be removed from the bill and 
that the bill be revised so as to remove the advantage of income-splitting for all 
married persons. This can be done without destroying the equality of tax 
treatment for married persons in all States and without peopardizing the opera- 
tion of local property laws. It would mainly affect married couples whose surtax 
net income is in excess of $10,000. It would not alter the tax liabilities of 
married persons in the first surtax net income bracket and would increase the 
liabilities of married couples under $10,000 by relatively small amounts. The 
revenue to be gained from this revision amounts to about $2.5 billion under the 
rates provided by the bill. 

Corporation tares 

The bill raises corporation income and excess profits taxes by a total of $2.8 
billion in a full year. This increase is justified on the basis of the large increases 
in profits which corporations have experienced. For the entire year 1951, the 
Joint Committee on Internal Revenue Taxation estimates that corporation 
profits will amount to $20 billion after the taxes imposed by this bill. This com- 
pares with average profits after taxes in the three best years of the base period 
194649 of $18.8 billion. Even though corporations are subject to an excess 
profits tax on earnings in excess of 85 percent of average base period earnings, it 
is now clear that relief provisions which greatly enlarge the concept of normal 
earnings operate to exempt a large portion of excess profits from special taxation. 
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It has been contended that the tax increase imposed by the House bill which 
becomes effective on January 1 of this year is retroactive. Except for the in 
creased corporation income taxes adopted last year, Changes in Corporation 
tax rates have ordinarily been made effective beginning in the calendar year 
during which the legislation was enacted. I consider the departure last year 
as having been unwarranted. This year, deferment of the corporation income 
tux increase until after the bill is enacted would free the corporations from 
increased tax burdens on their record profits. Profits in the first half of the year 
will run at an average annual rate of close to $50 billion before taxes and after 
taxes they will probably average $28 billion. These are high profits by any 
standard and are properly subject to higher taxes. The argument that increased 
corporation taxes made effective the first of the vear are retroactive is merely a 
pretense to enable corporations to escape their fair share of this year’s tax 
burden. 


Undesirable provisions in the bill 


As I have indicated, there are a number of technical provisions which have been 
inserted in the bill in the name of tax revision, but which provide substantial and 
unwarranted tax reduction. It is unconscionable to impose $3 billion of taxes 
on ordinary individual incomes and at the same time to allow a few to have very 
substantial tax reductions. 

The provisions I refer to are the extension of percentage depletion to a large 
number of minerals at a cost of $67 million; the double deduction granted to 
development costs in mining at a cost of $20 million; the extension of capital 
gains treatment to coal royalties at a cost of $10 million; and the head-of-house- 
hold provision, which I have already discussed, at a cost of $56 million. Finally, 
the provision on family partnerships, which was eliminated in the Revenue Act 
of 1950, is back again to plague us. The Committee on Ways and Means did not 
estimate the revenue loss from this provision but it will certainly run into millions 
of dollars, 

I believe it is desirable to examine only one of these provisions to illustrate 
how thin the justification for the relief is in these cases. On the subject of coal 
royalties, for example, the Committee on Ways and Means stated that coal 
royalties should be treated as capital gains because lessors of Coal property have 
not, it is Claimed, received price adjustments for royalty contracts made in the 
past and that some of them cannot benefit from percentage depletion even under 
the generous terms of present law. ‘To compensate such individuals for these 
great “hardships” the tax law singles them out and grants them capital-gains 
treatment. This is no more unfair than if we were to grant capital-gains treat- 
ment to interest on bonds issued before January 1, 1951, on the ground that 
the interest rate is fixed by contract and is not adjusted for price increases. 
There is absolutely no justification for such discriminatory provisions and they 
should be eliminated from this bill. 

I need not dwell at great length on the family partnership provision which was 
discussed in full on the Senate floor in connection with the Revenue Act of 1950. 
This provision is the same as that in the Senate version in the Revenue Act of 
1950 which was eliminated by the House and Senate conferees, 

There is no question that this family partnership provision opens up a very 
substantial new loophole. Far from simplifying the law this provision will 
multiply and codify a number of existing complications. It literally invites every 
owner of a moderately successful business to split his business income with his 
children and other relatives by granting them an interest in the business through 
a gift of capital. The report of the Ways and Means Committee justifies the 
provision on the ground that it is intended to clarify the law. But it is really 
intended as an announcement to all individuals that for the relatively minor cost 
of changing their business from a sole proprietorship to an artificial partnership 
it will be possible to split their incomes several ways for tax purposes. 

Combined with the elimination of the advantage of income splitting for all 
married people, removal of the provisions which I have enumerated would add 
i total of almost $8 billion of revenue to the bill. 


PROPOSED LOOPHOLE CLOSING PROVISIONS 


Percentage de ple tion 


‘The first and most important loophole which should be closed is the percentage 
depletion loophole. At present rates and income levels, percentage depletion 
saves oil and mining interests at least three quarters of a billion dollars a 
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year. Such a tax relief Cannot be 
grounds. 


The Secretary of the Treasury has discussed with your 
Committee on Ways and Means the nati 


‘ 


justified either On equity grounds or On economic 


committee and the 
ire of this loophole and has presente 
astounding figures as to how big it really is. He also outlined to you 
detail, during the hearings on the Revenue Act of 1950. the adjustments which 
can be made as a first step toward eliminating this loophole. His proposal 
Was to reduce percentage depletion for oil, » and sulfur to 15 percent of 
sross income and for honmetallic minerals to » percent. Tle uso proposed that 
oil and gas operators who elect to deduct as expense intangible drilling and 
development costs be required to reduce income from the property by the amount 
of such expended costs in computing their depletion awlowance. ‘These 
would increase revenues by S300 million. If adopted, 
excuse for extending percentage depletion to as the House bill 
does, So long as these provisions remain unchanged, it Will be difficult to With 
Stand the pressure to enlarge the list of minerals allowed percent: 


Hee depletion 
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tional revenue. 
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Capital gains 


The capital-gain rate is now limited to a InaxXimum of 25 percent, and profits 
from the sale Of assets held for 6 months or more are given 
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I have reviewed fairly extensively the provisions of the House bill in order 
to indicate how they can be revised and strengthened to yield sufficient revenue 
for our pay-as-we-go policy. Most of my suggestions involve eliminating loop- 
holes which have crept into this bill and old loopholes which still remain in 
the law. Loophole closing is not an easy undertaking since it will raise oppo- 
sition by powerful interests. Unfortunately, the man on the street does not 
have a lobby to protest the injustices in our tax laws, he must be protected 
nonetheless. 

We are all committed to a pay-as-we-go policy. It is essential to the con- 
tinued success of the defense program. It is our duty and responsibility to 
the people to see to it that increases in their taxes are accompanied by reduc- 
tions in the unwarranted relief provisions of the present tax laws. Your col- 
leagues in the Senate are relying heavily on this committee to report to them 
a tax bill which meets these requirements. 


Betruespba, Mp., August 7, 1951. 
Hon. WALTER F.. GEORGE, 
Chairman, United States Senate Finance Committee, 
Washington, D.C. 

Dear SENATOR GEORGE: With reference to the Revenue Act of 1951 (H.R. 
4473), particularly section 308 thereef, amending “the present provisions relat- 
ing to a gain on the sale of a taxpayer's principal residence so as to eliminate 
a hardship under existing law which provides that when a personal residence is 
sold ata gain the difference between its adjusted basis and the sale price is taxed 
as a capital gain”: 

According to the report of the Committee on Ways and Means, House of Rep- 
resentatives, accompanying H. R. 4473, “the hardship is accentuated when the 
transactions are necessitated by such facts as an increase in the size of the 
family or a change in the place of the taxpayer’s employment.” The writer 
comes within the first category of an increase in the size of family by virtue of 
having had to purchase a new home of larger size and facilities in order to 
provide quarters for a married daughter and two small grandchildren due to 
the fact that my son-in-law had to leave the country for foreign service with 
the United States Air Force. 

It was therefore necessary for me to acquire a larger and more costly home 
in July 1950, but, in view of the existing capital-gains tax, it was felt that the 
most prudent procedure at that time was for me to make a down payment on 
the new home, and assume a mortgage for the balance due, and to rent my 
former residence rather than to sell it and apply the proceeds therefrom on the 
new home. 

Section 303 of the bill proposes that “when the sale of the taxpayer’s principal 
residence is followed within a period of 1 year by the purchase of a substitute, 
or when the substitute is purchased within a year prior to the sale of the tax- 
payer's principal residence, gain shall be recognized only to the extent that the 
selling price of the old residence exceeds the cost of the new one.” 

As will be seen under the proposed law, I do not believe I could qualify for 
the benefits held out to these taxpayers because my new home will have been 
purchased more than 1 year prior to the sale of the former residence. However, 
as every home owner knows too well, unless one can afford to pay the full cash 
purchase price for the substitute home, a mortgage must be assumed and while, 
technically, you have thus purchased a new home, you are certainly far from 
owning it until the mortgage is paid. 

Under the circumstance, then, it is believed that the hardships mentioned 
would be more apt to be relieved if this section was so amended in those cases 
of involuntary conversion as to provide that if the home owner sold his old 
residence, say, at any time within 3 to 5 years (or whatever period seems right, 
but certainly more than 1 year) after the purchase of a new home, and applied 
the funds received from such sale toward the payment of the mortgage assumed 
on the new residence, that any gain within the limitations enumerated in sec- 
tion 303 should not be taxed as a capital gain. 

It would seem that the present provisions of section 303 are too restrictive 
to alleviate the hardships mentioned and that-just a slight change in the provi- 
sions referred to is necessary in order to help the taxpayers mentioned. 

Your earnest and favorable consideration of the subject will be more than 
appreciated by many home owners caught in the predicaments mentioned. 

Yours very truly, 
CLARENCE I. Poore. 
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UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
August 10, 1951. 
Senator WALTER F. GEORGE, 
Chairman, Committee on Finance, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR: This will refer to a memorandum filed with you for the 
committee by L. O. Monroe on behalf of the National Association of Fan Man- 
ufacturers regarding a clarifying amendment to section 484 of H. R. 4473. 

Mr. Monroe has proposed a clarification to specifically designate the recognized 
types of fans for household use which would be subject to tax. If the com- 
mittee should reject that amendment, may I respectfully suggest that it incor- 
porate in its report language which will be a part of the legislative history and 
which will more clearly designate the types of fans which are subject to tax. 
This, of course, is on the assumption that there will be a provision for some 
such tax. A 

The desirability for incorporating such language revolves about the apparent 
intent of the House as revealed in its report, page 46, to apply the tax on “fans 
of the household type” which is in conflict with the Treasury Department’s 
application of section 3406 (a) (3) of the Internal Revenue Code regarding 
“electric direct motor-driven fans” which has been extended far beyond fans for 
household use to what are essentially industrial.machinery products otherwise 
exempt from an excise tax. 

With best wishes, I am 

Yours sincerely, 
HoMER FERGUSON. 


NATIONAL ASSOCIATION OF FAN MANUFACTURERS, INC., 
Detroit 26, Mich., August 13, 1951. 
Re proposed clarifying amendment to section 484 (p. 1388), H. R. 4473, Revenue 
Act of 1951. 
Hon. WALTER F. GEorGE, 
Chairman, Committee on Finance, 
United States Senate, Washington, D.C.: 


Supplementing memorandum of August 1, 1951, find attached a chart bear- 
ing on the above subject. The chart attempts to show graphically basic types 
of fans, specific types of fans, functions and other pertinent data. It is pre- 
sented in the hopes of simplifying the technical points on fans and to help in 
reaching an understanding of the problem. 

When “electric direct motor-driven fans” were first included in the list 
submitted by the Treasury Department to the Congress for excise purposes in 
1941, Mr. John L. Sullivan, Assistant Secretary of the Treasury said, “We have 
selected certain luxury articles which though widely used are not necessities” 
(p. 50, vol. 1, 1941, Ways and Means Committee). 

On the same subject of items, before the Committee on Finance, Secretary 
Morgenthau said, “That list has been carefully selected from the point of view 
of articles which would compete with our national defense, or articles which 
are considered luxuries at this time” (p. 24, Committee on Finance, August 8, 
1941). 

A further search of the records has not revealed that either the Congress or 
the Treasury Department has ever advocated an excise tax on industrial 
machinery products. There is, therefore, no justification, either in the past 
or now, for imposing an excise tax on industrial types of fans. 

We raise no objections to a tax on fans in the luxury class or for household 
use. Our objection is to the extension of the tax on industrial fans either by 
law or by subsequent ruling of the Treasury. 

May we respectfully ask for your approval of the proposal outlined in our 
memorandum of August 1, 1951. 

L. O. Monroe, Secre tary. 
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UNITED STATES SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
hugust 7, 1951. 
Hon. WALTER F. Groroe, 
Chairman, Senate Finance Committee, 
Washington, D. C. 

DEAR SENATOR GrorGE: I should like to call to your attention a matter which 
I believe deserves the consideration of your committee, in connection with its 
consideration of the revenue bill, H. R. 4473. 

Certain of my constituents are owners of so-called claw or digger machines, 
which are placed in retail establishments in New Orleans. I understand that 
such machines are also operated elsewhere on a small scale. On August 3 of 
this year there was testimony before your committee by a representative of 

saltimore owners of claw machines. 

These machines are classified by the Bureau of Internal Revenue in the same 
«ategory as the so-called one-armed bandit, under section 3267 of the Internal 
Revenue Code. As such they are now subject to the slot machine tax of $150, 
which would be increased to $250 under H. R. 4473. 

The information made available to me indicates that the claw machine is not 
a gambling device in the nature of the ‘‘one-armed bandit” and should therefore 
be placed in a different classification for purposes of the special tax levied under 
section 5267. The claw machine owners feel that the competent officers of the 
Bureau of Internal Revenue would be sympathetic to a reclassification which 
would be more suitable to the character of the machines and the modest resources 
of the owners. Iam informed that even with the present $150 levy the owners of 
the machines will be forced out of business, as indeed many already have. 

It is my hope that you find it possible to request Mr. Colin Stam to examine 
this matter and to ascertain the attitude of the Treasury Department toward a 
reclassification of these machines. 

With kindest regards, lam 

Sincerely, 
ALLEN J. ELLENDER, 
United States Senator. 


UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
fugqust 7, 1951 


Hon, WALTER F. GEoRGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 


My DEAR SENATOR GrORGE: It has come to my attention that one of the pro- 
visions of H. R. 44738, now under consideration by your committee, may do 
much more harm than good. 

Section 123, regarding surtax exemptions and certain credits of related cor- 
porations, should be stricken from the act unless it can be rewritten so as to 
exclude bona tide multiple-corporation structures which are not created merely 
to avoid taxes. 

It seems highly unfair to me to double the existing tax rates on many small 
businesses in an attempt to close a loophole in the law that may have worked 
to the advantage of a few chronic tax avoiders. This provision ignores the 
maxim of tax equity that a business should be taxed on its own profits. It 
works a severe hardship on an honest person who has more than one interest. 

I cannot believe that this result is the intention of the Treasury Department 
or of the Congress. Sections 45 and 129 of the existing Internal Revenue Act 
appear adequate to control multiple corporate structures which are developed 
to avoid taxes, 

I trust that your Finance Committee will recall the action it took in 1943 
when it limited the impact of section 120 to artificial corporate divisions. Such 
a limitation is imperative in the case of the proposed section 123 unless your 
committee can see fit to eliminate it entirely. 

My kindest personal regards and best wishes 

Sincerely, 


PAT McCARRAN. 
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UNITED StrAtes SENATE, 
COMMITTEE ON APPROPRIATIONS, 
August 8, 1951. 


Hon. WALTER F. GEoRGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 


My Dear SENATOR GEORGE: I have been interested in the urgent need for 
elimination of the tax on admissions and the tax on cabarets, roof gardens, etc., 
for several years. 

The present 20-percent tax on cabarets, roof gardens, etc., is nothing more 
than a nuisance tax. It is unfair to the hotel industry, and places an undue 
burden on both the entertainer and the entertainment seeker. 

There can be no question that this tax has hurt the hotel business to a con- 
siderable extent. For the information of your committee, I offer a tabulation 
of cabaret tax receipts since 1941 as reported by the Commissioner of Internal 
Revenue: 


Cabaret tar payments 


Percent Amount | Percent Amount 


Fiscal year ending June 30— || Fiscal year ending June 30—! 
Us dele dite di winch 4 | $2,343,310.00 || Continued | | 
5 | 7,399, 542. 00 20 |$63, 349, 838. 00 
5 | 16,396, 829. 00 |) ¢ ‘i 20 | 53, 527, 145. 00 
30 | 26, 726,311.00 || 946 ei 20 | 48, 856, 669. 00 
ae 20 | 56,877, 239.00 || q 20 | 41, 453, 394. 00 
Rises ndisicsinews bernie 20 | 72,076, 898. 00 | 20 |'42, 646, 313. 70 
| i i 


i! 


1 Preliminary. 


It is noteworthy that receipts from this tax have been declining since 1946. 
There are two major reasons for this decline in receipts. One of them it the 
mounting resistance by the public to paying for entertainment when the tax is 
applicable; the other is the fact that hundreds of entertainment rooms have 
been closed in hotels because this tax is too onerous to bear. 

The effect of the tax on employment can easily be seen by a quick perusal 
of the statistics relating to unemployed entertainers. 

Section 404 (a) of H. R. 4473 seems to further confuse the already difficult- 
to administer cabaret provision. I believe that this tax should be eliminated 
entirely. To do so would require amendment to both section 1650 of the Inter- 
nal Revenue Code by striking out, in the tabie contained in such section, the 
matter relating to cabarets, roof gardens, etc.; and also the repeal of section 
1700 (e) of the Internal Revenue Code, relating to the admissions tax on caba- 
rets, roof gardens, etc. 

Sections 401 and 402 of H. R. 4473 are steps toward elimination of the tax 
on admissions, but they do not go far enough. Some of the provisions of these 
sections may result in inequity. If a movie-goer’s entertainment should be 
taxed, then why should not admissions to a cooperative or community center 
moving-picture theater be taxed? If a swimmer it to be taxed for swimming, 
then why not for swimming in a municipal pool where admission is charged? 
There are other, and equally absurd, contradictions in the admissions tax pro- 
posal. The simplest solution, and the solution which I urge upon your com- 
mittee, is that this tax be abolished. 

My kindest regards and best wishes. 

Sincerely, 
Pat McCarRRAn. 
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UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
August 8, 1951. 
Hon. WALTER F. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR GEORGE: It has come to my attention that the additional reve- 
nue to be derived from manufacturers’ excises under H. R. 4473 is composed 
119 percent of increase in taxes on highway users. This increase of $533 million 
will work a particular hardship on both automobile owners and truckers in the 
West. ’ 

The day has passed when an automobile could be considered a luxury. In my 
part of this country it is an absolute necessity. It is a necessity for hundreds 
of thousands of American families and the increased tax on automobiles, parts, 
and accessories increases the cost of keeping the family car running. 

For commercial users, in most instances, these new taxes will have to be re- 
garded as costs of production, and consequently passed on to the consumer in 
higher prices. However, for private owners of motor vehicles the tax is direct; 
that is, it rests on the payer and cannot be passed on. These taxes will make a 
considerable draft upon persons of small income. The higher prices occasioned 
by the additional taxes, coupled with current credit restrictions, will make 
it impossible for the workingman to replace his now-aged jalopy. That is 
particularly the case when it is added to the cost of a license, property, and other 
taxes which fall upon the owner of a car. 

These taxes are, in large part, regressive and bear much more heavily on a man 
with small means than on one who has a more flexible and remunerative source 
of income. Our unbalanced tax structure has no more room for additional taxes 
of this sort. 

It is my sincere hope that your committee sees fit to eliminate the increases in 
these excises. 

My kindest personal regards and best wishes. 

Sincerely, 
Pat McCarran, 


UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
Washington, D. C., August 9, 1951. 
Senator WALTER F. GEorGE, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

My Dear SENATOR: I am writing to request the Senate Finance Committee's 
“arnest consideration of the attached proposed amendment to H. R. 4473, and 
I am outlining below the reasons for this request. 

In Birmingham, Ala., each year a benefit football game is played between two 
of the State’s outstanding high-school teams, and all proceeds from the game go 
to the crippled children’s clinic. We have in Birmingham one of the most 
modern hospitals for crippled children in the entire country, and it is proving 
a difficult task to provide funds to operate the hospital for the benefit of crippled 
children of the State. A large part of the operating funds each year come from 
the benefit football game mentioned above. 

No expense is attached to the game except the Federal admissions tax. Every- 
thing is donated. The Quarterback Club and members of the Birmingham Police 
Department sell the tickets. No charge is made by the city for use of Legion 
Field, and the officials donate their services. The Federal admissions tax last 
year amounted to approximately $7,500. This amount would have paid for the 
cost of 1,000 patient days in the hospital. 

Under the circumstances, I very much hope that favorable consideration may 
be accorded the proposed amendment attached, or other change in the language 
of section 402 (b) so as to exempt this type of benefit event from payment of 
the Federal admissions tax. 

Thanking you, and with kindest personal regards, I am, 

Very sincerely, 
LisTerR Hitt. 
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(H. R. 4475) 
REVENUE BILL OF 1951 


Paragraph (2) of bill section 402 (b) should be amended to read as follows: 

“(2) NONEXEMPT ADMISSIONS.—The exemption provided under paragraph (1) 
shall not apply in the case of admissions to (A) any athletic game or exhibition 
unless the proceeds inure exclusively to the benefit of an elementary school, sec- 
ondary school er purely religious or charitable institution, (B) wrestling matches, 
prize fights, or boxing, sparring, or other pugilistie matches or exhibitions, or 
(C) carnivals, rodeos, or circuses in which any professional performer or oper- 
ator participates for compensation.” 


STATEMENT OF ALLEN B. Du Mont, PRESIDENT, ALLEN B. Du Mont LABORATORIES, 
INC., CLIFTON, N. J. 


I am conscious of your responsibility to produce a revenue measure adequate 
to our Government's needs in a time of emergency. It is my hope, therefore, 
that our carefully considered position and suggestions will be helpful in the 
production of that revenue while at the same time preserving the well-being of 
an important revenue source 

You will recall that during the last session Congress imposed an excise tax on 
television for the first time. The Secretary of the Treasury now has proposed 
an increase in this tax from 10 to 25 percent one of the sources of additional 
revenue “from excise taxes on those consumer goods which are less essential and 
which use materials that will be in short supply.” 

Since it is revenue you seek, we propose that better results can be obtained 
by rejecting the Secretary’s recommendation for an increase in the excise levies 
and by eliminating the present levy on television. 

We suggest that the Government Treasury would profit more by the elimina- 
tion of a levy, rather than by the imposition of one. 

While both radios and television receivers have many of the same components 
and are marketed by the same dealers and distributors, the proposition of a tax 
on television is quite different from a tax on radio. 

In television we have a striking example of the law of diminishing returns at 
work. For the year 1950, television was a lucrative source of corporate income 
and excess-profits taxes. It was a lucrative source of individual income taxes 
deriving from full employment and profitable operations of an expanding distribu- 
tion system. 

In 1951, we see the situation reversed, with a 10-percent excise tax as one of 
the important contributing factors. 

Warehouses are bulging with unsold television sets—unproductive and un- 
profitable to manufacturers, distributors, dealers, or the Government. 

Elimination of the causes of this condition will be more productive of revenue 
than will aggravation of the condition. 

Television is in its infancy. While its tremendous potential of public service 
as the most vital means of communication has been recognized in some quarters, 
it has been a victim of cross-purpose governmental policies before it has had a 
chance to fully develop or achieve national coverage. 

On one hand, we find the Federal Communications Commission, the Senate 
Interstate and Foreign Commerce Comnmnittee, civil defense agencies, and even the 
Armed Forces dealing with television as a great national resource and planning 
full development and use of its potential. 

On the other hand, we are confronted here with the recommendation of an- 
other department of the same Government which relegates this great national 
resource to the category of “less essential,’ in the same grouping as ordinary 
household appliances, and with hamstrings to prevent attainment of its great 
public usefulness. We might repeat, also, for emphasis, without the virtue of 
being a more productive revenue source. 

Television in its present state of development and lack of national coverage 
is an entirely different creature than that you may have to consider if you 
permit it to grow and expand and fulfill its destiny. 

In its present state, it is truly in a precarious position. Inventories are at an 
all-time high despite constantly decreasing production. Production for the week 


ending November 3, 1950 (the week the excise tax took effect) was 218,000. For 
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the last week in June 1951, it was 27,000 and the following week it was 15,000. 
Despite the continual production decreases, factory inventories have risen 
steadily from 53,000 on November 3 to 740,000 on July 6, each week seeing an 
increase. 

A situation just as bad, if not worse, exists with dealers. 

The bankruptcy rate among dealers has risen rapidly and threatens to go even 
higher. Dealers, generally, do not have the capital to hold large inventories or 
to afford losses on conversion of inventory to cash to meet payrolls, rent, and 
other ordinary expenses. In that way, another source of Government revenue 
is being dried up. 

At this point, it is not a case of needing curbs on production to release ma- 
terials for defense. The industry is not even close to using its allowables, 
and materials already have been converted to inventory serving no healthy pur- 
pose. 

This is not just a case of relief for a suffering industry. It calls for relief, sure, 
as a matter of good. economics but what is important from the standpoint of 
revenue, it calls for constructive action to prevent revenue sterility of com- 
ponents of the industry. We contend that constructive action would consist of 
removal of the 10-percent excise levy and would result in greater benefits to 
the Treasury and to accomplishment of policy aims of other Government in 
terests. 


THE AMERICAN JERSEY CATTLE CLUB, 
CoLuMBuUs, Onto, August 7, 1951. 
Senator WALTER IF’. GEORGE, 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 


DeaR SENATOR GroRGE: We are writing on behalf of SO,000 Jersey dairy 
farmers, many of whom have been harassed by the conflict between the regula- 
tions and rulings of the Bureau of Internal Revenue and the judgments and 
opinions of the courts (including the Tax Court) in the application of section 
117 (j) (1) of the Revenue Code as it relates to the sale of dairy cattle. The 
proposed amendment in the bill (H. R. 4473) now before your committee will 
not, in our opinion, contribute to clarify the conflict but will serve to generate 
more confusion, problems, and litigation, the cost of which will mean hardship 
for thousands of small dairy farmers throughout the country. 

We urge you to take into consideration that the primary business of the dairy 
farmer is the production and sale of milk and dairy products and, as a neces 
sary incident of which, he must either buy or breed dairy animals to maintain 
his herd and its production to conform to the varying market for his product on 
the one hand and his ability to maintain (produce feed for) his herd, neither of 
which is within his control. In other words, to survive he must keep his oper- 
ation in balance with the two controlling elements above referred to. This was 
ably treated and made clear by Judge Riddick of the Eighth United States Cir 
cuit Court of Appeals in the Albright case (178 Fed. 2d 339) In relation to 
this problem, we do not believe that there is any parallel in industry to the dairy 
farmer. The nearest comparison might be said to be a manufacturer who, for 
lack of a market for his preduct, a labor shortage, or other cause, finds it neces 
sary to discontinue the operation of a portion of his production machinery. In 
such a situation he can do so and leave them idle at a cost of his depreciation, 
or he can sell the unused, and then surplus, machines, in which case, if he realizes 
a profit, no one, in or out of the Bureau of Internal Revenue, would question the 
fact that the transaction constituted the sale of capital assets and any gain was 
therefore taxable as a long-term capital gain. 

The situation of the dairy farmer with reference to a lost or lagging market 
for his product is the same except that if he does not sell, he must maintain and 
feed (what to him is) his “production machinery” and manifestly constituting 
a capital asset. It is clear that in such a situation a dairy farmer could not long 
survive. 

It must also be recognized and taken into consideration that no dairyman, 
though well qualified and efficient, can either control or foresee the results of the 
forces and uncertainties of nature. While great progress is being made in the 
science of breeding and breeding control and also the control of disease, the 
uncertainties involved in any breeding schedule or program and the ravages of 
disease place the dairyman in a situation where he must be able to control his 
capital investment in his “production machinery” (dairy animals) by the sale, 
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when necessary or economically advisable, of his surplus cattle on a taxable par 
with other producers of commodities for sale. 

In lieu of the proposed amendment we suggest, and urge for your consideration, 
the following: 

“Such term also includes draft, breeding, or dairy livestock held by the tax- 
payer for 12 months or more, which livestock was not produced or acquired pri- 
marily for sale by the taxpayer.” 

In advocating the adoption of this amendment, we are asking for no special 
privilege, only that which appears to be fair, just, and equal treatment, at the 
cost of little and diminishing revenue to the Government but of tremendous 
importance to the future of dairy farming throughout the country. 

Respectfully submitted. 

THE AMERICAN JERSEY CATTLE CLUB, 
FLoyp JOHNSTON, Executive Secretary. 


MASSACHUSETTS SocraL SEcuRITY ASSOCIATION, INC., 
Framingham, Mass., July 21, 1951. 
Senator WALTER GEORGE, 
Chairman, Senate Committee on Finance, 
Washington, D. C. 

DEAR SENATOR: The writer called at the office of your committee last week and 
was informed that information suggested by him would be given consideration 
by your committee. 

Accordingly, the writer respectfully submits for the consideration of your com- 
mittee the following record: 

Exhibit A—Comparison of the operation of the Boston Federal Reserve Bank 
with the Bank of Canada showing that the Boston Federal Reserve Bank, doing 
about the same amount of business so far as providing money in each case about 
$1,400 million of currency outstanding, makes a loss compared with Canada of 
$121 millions a year besides the loss in local and States taxes of any revenue 
from taxation that would run to the State and cities and towns. 

On that basis our Federal Reserve System is so bad that the cost to the people 
of this country is more than 8 billions a year besides putting in the control of 
private bankers the monopoly that in my opinion is the cause of high taxes by 
the failure to provide an adequate supply of money. 

In support of this statement besides the comparison of the record of the Bank 
of Canada and the Boston Federal Reserve Bank, there is an opinion by Robert 
L. Owen who guided the finances of this country during World War I without any 
material debt and with low taxes and no interference with the internal affairs 
of the States and no meddling by Federal collection of payroll taxes for extortion 
of money from taxpayers before the end of the taxable year. 

There is also enclosed exhibit B that indicates a way to provide an adequate 
supply of money as provided under the guidance of Robert Owen and reduce the 
Federal debt to one-half the amount now outstanding. 

This would also make free for possession by the United States Treasury all 
the gold certificates that are now in the hands of private bankers who control 
the Federal Reserve System. This also would provide the means to use those 
gold certificates by our European allies or others to provide a system of money 
and currency and relieve this country from any dictatorship or internal manage- 
ment of affairs of our European allies. 

The present guardianship by the United States of the internal affairs of our 
European allies seems to indicate they are so helpless and incompetent that they 
-an’t run their own affairs. 

This also will relieve the United States from any occupation of any country by 
the United States troops. 

If advisable, money and credit provided under this system would produce local 
armies made up of citizens of each country and relieve the United States of the 
stigma that the United States is trying to be the dictator of a great part of Europe 
and of the world. 

There is also enclosed exhibit C which is a copy of the last annual report of 
the Bank of Canada, showing how simple and wise Cannda is in this branch of 
its public affairs. It would seem to me that if Canada has set this example for 
the United States that this country should do as well or better in this branch of 
our Government. 

Yours truly, 
MASSACHUSETTS SocraL Securtry ASSOCIATION, INC., 
RicHarp H. Lone, Director. 


Liat 
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(Exhibits A and B referred to in the above letter follow. Exhibit C 
has been made a part of the official record and is on file with the com- 
mittee. ) 


EXHIBIT A 
Comparative statement of conditon of Boston Federal Reserve Bank and Bank 
of Canada 


BOSTON FEDERAL RESERVE BANK 
Assets: 
a ar eS ee Sean _.... $865, 182, 941. 50 
U. S. Government sec urities, system account ae 1, 302, 811. 000. 00 
Other assets........- See en pen pieiedl ee 324, 755, 289. 27 


0A gee tee ee ee E 2 492, 749, 230. 77 


Liabilities : 
Federal Reserve notes in actual circulation______________ 1, 397, 144, 130. 00 
Sn es cB eel ee, A 837, 096, 164. 88 
ac ineieen aaeinldarie inline sacabaaseciainen 2, 001, 900. 00 
Inn Ur NI 8 cca eeeniocras 41, 355, 271. 28 
I a a aetna eenenbiealinith 205, 151, 764. 61 
Total capital accounts and total liabilities........_... 2, 492, 749, 230. 77 


Current earnings: 
a dk idee cninsb acim 181, 615. 46 
U. S. securities system account 21, 419, 245. 23 
All others 10, 348, 11 


~ 611, 208. 80 
5 » 472, 544. 82 
, 133, 909. 
Paid ' to U. ‘S. eciimeey interest on outstanding 
serve notes , 877, 827. 4 
Surplus Dec. 31 778, rf 53, é 


Cost to United States: 
I a a a a sia _ 21, 419, 248, 00 
Expense 5, 472, 544. 00 
Private profit = 2, 733, 909. 00 
Loss of use of gold certificates 5 percent ‘ 43, 260, 000. 00 
72, 885, 701, 00 
Credit for payment to U. S. Treasury oc 5 12, 877, 827. 00 


Loss for 1949 a 60, 007, 874. 00 
EN SE TN Ti a is ies Ei eh cin inekeiercine ses 41, 355, 271. 00 


Total loss 101, 363, 145. 00 


Assets: 
Foreign exchange ‘ 112. 088, 980, 34 
Investments , 683. 17 
Ail other: asbtts............. indeeba nett L, eee 4 5, 555, 091. 49 


Total assets 2, 350, 330, 755. 00 
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Comparative statement of condition of Boston Federal Reserve Bank and Bank 
of Canada—Continued 


BANK OF CANADA—Continued 
Liabilities : 
Capital and rest fund __- ‘ ; $15, 050, 
Notes in circulation_ ee ; , 367, 421 
Deposits__ ues. 5 in pike 830, O19, 
Liabilities payable in foreign currencies___ _ ; 133, 560, 
Dividend declared______ ee re ; 112, 
All other liabilities. __ ba hte ; ’ ‘ +, 166 


Total liabilities__ : ; ; 2, 350, 330, 7 


Profit for year ending Dec. 31, 1950 
Appropriated as dividends. _- 225, BOO, OO 
Balance transferred as credit to receiver general__ 5 9, 662, 548. 41 
As the Bank of Canda shows a profit for 1950 of , S87, O48. 41 
And the Boston Federal Reserve Bank a loss for 1949 101, 363, 145. 00 
The Bank of Canada appears to have wiser business methods 

by j i Te a a sa Se : - 121, 250, 608, 41 


At that rate if the United States can follow Canada’s leadership in banking, 
there will be a saving of more than 3 billions a year. 

‘Twenty-five years ago today, Woodrow Wilson, in the presence of members of 
his Cabinet, chief executive officers, the leaders of the United States Senate and 
House of Representatives, approved the Federal Reserve Act. Three solid gold 
penholders and pens had been prepared for the occasion. Three original copies 
of this act were printed in parchment and signed by Hon. Champ Clark, Speaker 
of the House of Representatives: Hon. Thomas R. Marshall, President of the 
Senate; and the President of the United States. 

One of these copies went to the Secretary of State, Hon. William Jennings 
Bryan, for permanent record. One of the copies was presented to Hon. Carter 
Glass, chairman of the Committee on Banking and Currency of the House of 
Representatives, and one was presented to the chairman of the Committee on 

sanking and Currency of the United States Senate. One of the gold pens was 
given to Hon. William Gibbs McAdoo, Secretary of the Treasury; ‘one to Hon 
‘arter Glass; and one to the chairman of the Senate committee. 

This act was generally regarded as the greatest achievement of that admin 
istration. 

Under this act $40,000,000,000 of liquid money was created to finance the 
World War. It financed not only the United States, but financed to the extent of 
billions of dollars, Great Britain, France, Italy, and their allies. “That one 
act won the war,” said John Skelton Williams, Comptroller of the Currency 

The United States came out of this war in a highly prosperous condition 
This prosperity was the result of the expansion of credit and currency which 
enormously stimulated production and employment. 

In 1921 those in control of the Federal Reserve System contracted credit and 
currency by the use of the great powers of the Federal Reserve Act. It resulted 
in depression. 

Again in 1929-82 another depression followed the contraction of the money 
supply. Anda third depression took place in 1937 from a similar cause. 

The Federal Reserve System is supported by men of all parties. Under no 
circumstances should it be considered in a partisan light. The operation vitally 
affects the economic and financial condition of the entire country, including the 
Government itself. 

There is lacking in the United States an informed public opinion as to the cause 
and cure of depression. 

With the hope of laying the foundation for a better understanding of the 
principles of the Federal Reserve System and the use of its powers to restors 
prosperity and prevent future depression, this commentary is submitted for the 
considerate judgment of leaders of public opinion in the United States. 


Exnisit 13 
Plan to 
Refund the public debt. 
Restore real value of United States bonds. 
Protect solvency of insurance companies and banks. 
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Provide adequate funds for financing private and public business in the United 
States. 

Increase interest by savings banks. 

Offer option to all bond and security holders, including gold certificates, 50 
percent in new bonds with 5 percent interest payable in 10 years, 50 percent in 
new United States money. 

Establish a United States bank to take over Federal Reserve System. 

Provide United States money enough to permit banks to carry 25 percent of 
demand deposits in legal-tender money and report financial condition showing 
legal-tender money on hand. 

Provide United States money enough for business having 
prices of food and other living costs. 

This will provide the following conditions : 

Under this plan suggeted by the writings and policies of Robert L, 
author of the Federal Reserve Acts, the following results will be available: 


consideration of 


Owen, 


United States public debt 
Lawful money in circulation 
Lawful money in banks 

Lawful money in U. S. Treasury 
‘Taxable property increase 
United States gold free of debt 


5, 000, 000, 000 
5, 000, 000, 000 
, 000, GOO, OOO 

. 000, 000, 000 
50, 000, 000, 000 
22, O00, OOO, OOD 

This condition will permit business in the United States to extend trade and 
commerce with Canada and other countries and increase wealth and employment 
in the United States. 

This condition will permit loaning friendly allies 5 billions of gold to estab- 
lish an adequate money and currency supply and save the United States fre 
issuing bonds to loan money to allies. 

By this plan the following can be provided with the following benefits and 
protection : 

Income-taxes maximum, 25 percent. 

Individual income tax minimum exemption, $2,000. 

Abolition of all advance estimate of income for tax purposes 
payroll deductions, 

The United States will collect and levy taxes only after end of taxable year 


mn 


and no more 


Benefits 


Estimated increased individual income by 50 billions. 

This plan will permit loan of 5 to 10 billions of United States gold to European 
allies for a basis for currency and make them free financially and no 
burden to our taxpayers, 


more 


Protection 


This plan will save commercial banks from impending bankruptcy 
now running with only 2 percent of demand deposits in legal-tender 
making false reports of cash on hand. 


as they are 


money and 


STATEMENT OF NATIONAL LAWYERS’ GUILD, NEw YorK, N, Y, 
ESSENTIALS OF AN EQUITABLE TAX PROGRAM 


In fashioning the new tax program, there is an insistent and primary need to 
hold fast to the basic principle that taxes should be fair and nondiscriminatory 
and imposed in accordance with ability to pay. This means that special privi 
leges in our tax laws should be eliminated. It means that taxes which cannot 
be adjusted to differences in income or family responsibility, such as sales taxes, 
should be avoided. It means that undue profits should be recaptured wherever 
they occur. Unreasonable profits are not necessary in order to achieve maximum 
production with economical business Management. Our people will not 
the retention of undue profits at a time when men called into military service 
are asked to make the utmost sacrifice. And, finally, tax burdens should not 
mposed which undermine the health, strength, and morale of the Americ 


tolerate 
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TREASURY'S TAX PROPOSALS 


The Treasury’s program for $10 billion in new revenues contemplates raising 
an additional $38 billion from the corporation income tax, $4 billion from the 
individual income tax, and about $3 billion from selective increases in excise tax 
rates. The Treasury also recommended that loopholes be closed. 

The principal changes recommended by the Treasury for raising the additional 
$10 billion are as follows: 

1. Corporations.—The normal tax rate would be increased by 8 percentage 
points. Thus, the normal tax rate would rise from 25 to 33 percent. On net 
income over $25,000, the combined rate would increase from 47 to 55 percent. 
Income subject to excess-profits tax would be taxed at 85 percent (now 77 per- 
cent). The combined 62-percent ceiling rate for excess-profits and income tax 
would be raised to 70 percent. 

2. Individuals —The rate in each income-tax bracket would be raised by 4 
percentage points. The effective 25-percent rate on long-term capital gains would 
be raised to 3744 percent for both individuals and corporations. Instead of the 
6-month holding period for a long-term capital gain, the holding period would 
be increased to 1 year. 

3. Excise tares.—An increase of one-third to one-half in the tax rates on alco- 
holic beverages, cigarettes, and cigars to raise over $1.2 billion. The yield of 
the gasoline tax to be increased $580 million by raising the present tax of 114 
cents per gallon to 3 cents. About $1.1 billion to be raised by increasing the tax 
on passenger automobiles from 7 to 20 percent of the manufacturer's price and 
increasing the rate of other manufacturers’ excises on durable goods (refriger- 
ators, radios, electric appliances, phonographs, etc.) from 10 to 25 percent. 


REVENUE ESTIMATES AND MAIN PROVISIONS OF HOUSE BILL (H. R. 4473) 


H. R. 4478 (the proposed Revenue Act of 1951), which passed the House on 
June 22, is estimated to raise an additional $7.2 billion in a full year of opera- 
tion. As noted in the Ways and Means Committee Report, “this is the largest 
amount of additional money collected from a tax bill in the history of this coun- 
try.” Together with $6.1 billion obtained under the Revenue Act of 1950 and 
the $3.9 billion under the Excess Profits Tax Act of 1950, the annual increase 
in Federal revenues since 1950 totals $17.2 billion. It is anticipated that with 
the enactment of H. R. 4473, tax collections in the fiscal year 1952 will total 
$66.3 billion. 

The major changes provided in H. R. 4473 are: (1) Individual income taxes 
are raised by 12% percent effective September 1, 1951 (yield, $2,854 million 
increment) ; (2) heads of households are given half the benefits of income split- 
ting for future years (loss: $56 million) ; (8) the income-tax rate on corporations 
is raised by 5 percentage points, increasing the combined normal tax and surtax 
on profits above $25,000 from 47 to 52 percent, yielding $2,085 million additional ; 
(4) the excess-profits credit is lowered to include only 75 percent rather than 
85> percent of 1949-49 earnings (yield: $732 million increment); (5) major 
changes in the excise taxes provide increases on alcoholic beverages, tobacco, 
gasoline, and automobiles and impose a new tax on wagering; (6) withholding 
on dividends and certain interest and royalty payments. 

While the House bill increases the tax burden on those with little incomes by 
reason of the 1214-percent increase in individual income taxes and the increases 
in excise taxes, it fails completely to close any of the glaring loopholes now 
found in the income-tax structure. Ironically, the Ways and Means Committee 
did in fact expand the avenues of tax escape. The income-splitting feature is 
extended to family heads ; family partnerships, invalidated under court decisions, 
are validated permitting income-splitting among members of the family; per- 
centage depletion, instead of being restricted, is extended to a long list of non- 
metallic minerals, and increases the percentage allowance for coal from 5 to 10 
percent; coal royalties will be taxed at low capital-gains rates. The Treasury 
estimates that $550 million will be lost annually (full year’s operations) because 
of the revenue-losing provisions incorporated in the House bill. Thus, those 
with real ability to pay are allowed to escape their share of taxes which loss 
must be borne by the public by additional tax burdens. Special privileges are 
extended at the very time that increased revenues are demanded from those with 
insufficient incomes to maintain minimum standards of health. 


1 The increase in tax liabilities by $7,200 million is broken down as follows: Individual 
income tax, $2.847 million; corporate income and excess-profits tax, $2,855 million; 
excise taxes, $1,252 million; structural changes, $245 million; total, $7,199 million. 
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THE PAY-AS-YOU-GO CONCEPT 


The Treasury continues to advocate raising $10 billion in additional revenues 
toward the end of balancing the budget. The fetish of an annually balanced 
budget may, however, be detrimental to the national interests. However desir- 
able the goal of a balanced budget, the period over which it should be achieved 
~annot be arbitrarily fixed within the 12-month span constituting a fiscal year. 
Budget policy and tax policy should aim to promote the economic and social 
welfare of the people and the national interests. The dangers of an inflexible 
policy of seeking an annually balanced budget have been set forth by Randolph 
EK. Paul, formerly Tax Adviser to the Secretary of the Treasury during World 
War II: 

“One thing that we must get out of our heads is the obsolete concept of the 
annually balanced budget, which has been derived in part from a false analogy 
to the individual’s budget. The dogma of a balanced budget often fails to fit 
the economic situation. Although at times a balanced budget muy be desirable, 
at other times it would be disastrous.” 

The tax load to be assessed against individuals and business enterprises cannot 
be controlled by the single consideration of an annually balanced budget. Nor 
can oppressive taxation be justified by declaiming against any increase in the 
public debt. Care must be exercised that taxation and other policies advocated 
in the name of keeping down the public debt do not exert such a depressing effect 
upon the national economy as to result in an actually heavier debt burden. Here 
it is well to recall Mr. Paul’s observations on the national debt: 

“It is at least clear that the national debt is no occasion for black defeatism 
What we need is a new outlook. We need to exercise the old-fashioned taboo 
against the national debt. The debt does not betoken economic ruin; it can be 
maintained indefinitely. This country has not been wholly out of debt since 
1837. We need to recognize clearly that public debt is unlike private debt.” 

The important principle to keep in mind is that taxes should be levied from 
sources able to pay and that no arithmetic figure can arbitrarily be chosen to 
measure the tax burden. Oppressive tax burdens which undermine the health 
and morale of the people cannot be justified by appeals for a balanced budget 
or a managed public debt. 


THE INEQUITY OF OVERTAXING THE LOW-INCOME GROUPS 


In his appearances before the congressional committees, Secretary Snyder 
stressed the point that the low-income groups must be taxed if the revenue goals 
are to be reached. Thus, before the Ways and Means Committee on February 
5, 1951, Secretary Synder stated: “It is estimated that 88 percent of all tax- 
payers and 58 percent of their taxable income is accounted for by the income 
groups below $5,000. This concentration of income must be kept if the tax is to 


” 


raise enough revenue. 

This thesis presupposes that revenues cannot be raised from other sources—a 
thesis not supported by the facts—and wholly overlooks the critical question 
as to whether the low-income groups can or should properly bear and tax 
burdens beyond existing levels. 

Here it should be noted that families earning under $5,000 annually are 
already heavily taxed. Thus, according to estimates of the United States 
Treasury, over $8 billion will be collected from these families in income taxes 
alone during 1951, on the basis of existing tax levels. Billions more will be 
paid by low-income families by reason of the excise taxes levied on cigarettes, 
beer, gasoline, cosmetics, and other consumer goods. 

One must not overlook that the tax rates now imposed on the low-income 
families are already near the peak rate of World War II. Because of rising 
prices, the $600 exemption allowed for each dependent actually buys much less 
food, clothing, and shelter than the $500 exemption (then submarginal) allowed 
during World War II. Democracy in taxation would require an upward revision 
of the $600 exemption per capita to enable American families to maintain at 
least minimum standards of health and decency. 

The simple fact is that millions of families are already paying Federal income 
taxes although their savings cannot support the minimum requirements of 
decent family living. The United States Department of Labor recently released 
findings which showed that a city family of four required a minimum of from 


2 Paul, Randolph B., Taxation for Prosperity, p. 223. 
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$3,453—in New Orleans—to $3,933 in Milwaukee—to maintain minimum stand- 
ards of health and deceney. Families with earnings below these minimum 
levels will be required to pay more than $3 billion in Federal income taxes alone 
in 1951. Taxes exacted from such families are, in fact, taken from people whose 
living standards are already below the acceptable minimum. It is indeed e¢al- 
lous thinking to advocate additional burdens on the already heavily burdened 
low-income families merely because there are so many of them and because 
statistically they may constitute a large majority of all taxpayers. These low 
income families need every penny of their earnings to make both ends meet 
and are already overtaxed very heavily. 

In order to place the individual income tax structure on an equitable and 
democratic foundation, which requires exemptions adequate to maintain mini 
mum standards of health and decency, the lawyers recommends that a single 
person have an exemption of $1,200 (instead of the existing $600) and that mar 
ried couples have an exemption of $1,800 (instead of the existing $1,200). 
Thereunder a family of four would pay no income tax if its gross income were 
less than $3,330. Elemental decency requires that those with real ability to pay 
should be called upon to bear their fair share of additional revenues. There 
ean be no justification for special privilige. 

The contrast in income and expenditures between the upper-income and lower 
income families is strikingly revealed in the findings of the Consumer Income 
Studies of the Federal Reserve Board of the National Income Statistics of the 
United States Department of Commerce. In 1948, the top tenth of American 
families by income (those earning $6,000 and over) received 29 percent of the 
money income after payment of taxes, a total of about $51 billion. After setting 
aside about $9 billion in savings—these families accounted for practically all of 
the savings—they had about $42 billion left they used for personal consumption, 

Up to 50 percent of American families at the bottom of the income ladder 
earned only 25 percent of the income—about $44.5 billion. These low-income 
families—all of whom earned less than $2,840 in 194S—had no net savings; 
they actually went $2 billion in debt in order to spend about $46.5 billion in 
consumption—hardly more than was spent by the highest income 10 percent of 
the families at the crest. Surely, the incomes in the top brackets should be 
taxed more heavily before considering reducing the living standards of low-in- 
come families still further. 

The 1949 survey of consumer finances provides some interesting information 
about the families purehasing durable goods—automobiles, furniture, television 
sets, radios, and household appliances. In 1949, 41 percent of the total expendi 
ture for these items was made by the 20 percent of the families at the top of the 
income ladder, while the lowest-income 60 percent of the families at the bot- 
tom accounted for only 86 percent. It is not the low-income groups in this 
country whose buying power is exerting inflationary pressure on durable goods 
it is the family at the top of the income ladder. 

It is, therefore, sound anti-inflationary policy to siphon off as much as pos 
sible of the incomes of the higher-income brackets, through income and cor 
poration taxes, and to resist all attempts to increase the tax burdens on low 
income groups, through sales taxes, higher tax rates or otherwise. Thereby 
the incomes which threaten inflation will be diverted without impairing the 
health and stamina of those families which have insufficient earnings to main 
tain the minimum requirements of health and decency. 


LAWYERS’ GUILD TAX PROGRAM 


The National Lawyers Guild advocates a four-point program for the Revenue 
Act of 1951: 
I. Eliminate special privileges and close existing loopholes in our tax laws to 
vield an additional $4 billion. 
If. Overhaul the gift-estate tax structure to produce an additional $1 billion. 
Ill. Increase taxes on corporations mainly through revision of the excess-profits 
tax to vield at least $5 billion 
IV. Increase personal exemptions for a married couple to $1.800, and $1.200 for 
a single person, 


Under this program there will be no necessity to increase the rates of any 


brackets in the individual income tax. And there will be no necessity to in 
crease excise taxes The program here advocated would tap ability-to-pay 
sources and remove inequities in our Federal tax system. In the sueceeding 


sections we detail the concrete proposals necessary to effectuate the first three 
points of our program. 
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Point I. Elimination of special privileges 


1. Income splitting.—The split-income provisions introduced in the Revenue 
Act of 1948 granted generous bounties to upper-bracket couples, the bounty in- 
creasing with a rise in income. It is no answer to say that universal income 
splitting was adopted in order to “correct” tax discrimination between residents 
of community and noncommunity property States. If one State were plague- 
ridden while the other healthy, no one would suggest introducing bacteria into 
the healthy State to achieve equality between the two States. But this is pre- 
cisely what was done in the income-splitting provision. The unwarranted favor- 
itism enjoyed by residents in community States, instead of being eliminated, 
was projected into all non-community-property States. Instead of mandatory 
joint returns, advocated by the Treasury during the Roosevelt regime, univer- 
sal income splitting was enacted. Secretary Snyder, in his testimony before 
the Ways and Means Committee in February, made no concrete-recommendation 
to eliminate this inequitable provision. He stated: “The committee will un- 
doubtedly want to examine this problem in all its implications before completing 
this vear’s tax legislative program.” In contrast to this noncommittal attitude, 
the Secretary, in referring to the income groups below $5,000, stated: “This 
concentration of income must be kept if the tax is to raise enough revenue.” The 
continuance of the income-splitting provision undermines the income-tax struc- 
ture as a progressive instrumentality. It should be eliminated at this session 
in the present revision of the tax system. But instead of eliminating the in- 
equitable income-splitting program, the House has extended this feature (to 
the extent of 50 percent) to heads of households. 

2. Percentage depletion.—Percentage depletion is a glaring inequity which 
should forthwith be eliminated. Taxpayers should hereafter be permitted to ob- 
tain depletion only on a cost basis. Under existing law, owners of oil wells and 
mines are allowed to deduct 27% percent of gross income in the cases of oil and 
may amount to 50 percent of the net income. But unlike other capital recovery 
allowances, percentage depletion continues to be deductible even after the entire 
investment has been recovered tax-free. Thus, the total deductions 
mately equal many times the taxpayer's actual investment. 

On top of these overgenerous depletion allowances, oil producers are permit- 
ted to make immediate deductions of their expenditures for drilling and devel- 
opment. Capital investments thus written off do not in any way reduce future 
percentage depletion deductions. Thus, the oil producer receives a double deduc- 
tion with respect to the same capital investment. In this manner, tax liabili 
ties running into hundreds of millions of dollars each year are wiped out 
which depletion in revenues must, of course, be offset by higher taxes on those 
less favored. 


may ulti- 


The Treasury proposed that the rate of percentage depletion be reduced to 15 
percent of gross income for oil, gas and sulfur, and to 5 percent for nonmetallic 
minerals. The Guild proposes that depletion be permitted only on a cost basis 
a recommendation made by the Treasury in considering the 1942 revenue bill. 
In addition, the existing option to capitalize or expense intangible drilling and 
development costs should be eliminated for both oil and gas wells and mines, 
and hereafter such costs should be charged to capital account, 

If it is desired to offer a tax advantage as an inducement to new discoveries, 
we suggest that percentage depletion at a rate of 15 percent be allowed to a 
taxpayer who in the future discovers a new pool of oil or gas—each new zone 
or horizon being considered a new pool. This allowance of percentage depletion 
should be limited to those taxpayers who contribute substantially toward the cost 
of the exploratory well. As to metal mines, and nonmetal mines or deposits 
including coal mines developed in the future, the allowance should be 10 percent 
and 5 percent, respectively. 

In this important area, the House, instead of curtailing depletion allowances, 
has in fact provided for additional percentage depletion allowances 

3. Tar-erempt securities—For years the Lawyers Guild has been a leading 
advocate of the termination of immunity from tax of interest on all inter 
governmental securities, both outstanding and future issues. The law now pro- 
vides for the taxation of all interest on Federal securities issued since March 1, 
1941. Because of tax-exemption clauses which appeared in many of the outstand- 
ing issues of Federal securities issued prior to that date, the interest thereon 
cannot be reached. No action has been taken, however, with respect to the 
interest on future or outstanding State and local securities. Through tax-exempt 
securities, persons with large taxpaying ability find themselves in a sheltered 

86141—51—pt. 3——-75 
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position. The holders of such tax-exempt securities are obtaining what are 
esseltially windfall profits at a time when heavy burdens are imposed upon large 
sections of the population. 

If this burden were not so heavy, there would be much to be said for the gradual 
elimination of this tax immunity by starting with a tax on interest on future 
issues only. But this gradual approach is unacceptable in the face of the heavy 
demands made by the National Government. We, therefore, recommend repeal 
of the present exemption applicable to outstanding issues of State and local 
securities. 

In the case of State and local securities, there has never been any contract or 
moral commitment between the Federal Government and the security holders 
or the State and local governmental authorities regarding Federal taxation. 
Since the Supreme Court decision in the case of Graves against O'Keefe in 1939, 
the power and moral right of the Federal Government to tax the income from 
State and municipal securities is unchallenged. 

A tax system cannot be defended which calls upon the great mass of our tax- 
payers to shoulder unprecedented tax burdens and yet permits persons with 
large tax-paying ability to escape their share of the tax load by investing in 
tux-exempt securities. 

4. Capital gains.—The treatment of capital gains is another glaring example 
of a special privilege in our tax law. The maximum effective date on long- 
term capital gains (where the assets has been held for more than 6 months) is 
only 25 percent; and may be included to the extent of 50 percent in taxable 
income and subjected to regular rates if this results in a lesser tax, 

The “capital gain” provision first introduced into our revenue legislation by 
the 1921 act and retained with changes in later acts was originally designed 
primarily to save from prohibitive surtaxes profits of individuals derived from 
the sale or exchange of capital assets representing an increment in value over 
a period of 2 years or more. This principle was implemented by including ¢ 
percentage of the capital gain in income, Thus, under the 1934 act, 100 percent 
of the gain was taxable if the capital asset has been held for less than a year, 80 
percent if held for more than 1 year and less than 2 years, 60 percent if held 
for more than 2 but less than 5 years, 40 percent if held for more than 5 but 
less than 10 years, and 30 percent if the capital asset had been held for more 
than 10 years. By taxing only a percentage of the total capital gain, the effect 
of lumping the total capital gain in a single year was counteracted. During the 
early revenue acts, however, there was no ceiling on the effective rate. The relief 
was afforded by reason of the fact that only a percentage of the total capital 
gain was subjected to the regular rates. 

The current Treasury proposal is that the alternative capital-gains rate be 
increased from 2544 to 3744 percent—an increase of 124% percent—and also that 
the unduly short holding period of 6 months be lengthened to 1 year. The House 
increased the liability under the present 25 percent rate by 12% percent, raising 
the alternative rate to 28.1 percent, retaining the short holding period of 6 months. 
This puny increase fails utterly to meet the problem. 

Viewed in this historical background, it becomes apparent how overgenerous 
are the present provisions. Thereunder, a capital asset held for 9 months—less 
than 1 year—is subject to a maximum effective tax of 25 percent. But clearly, 
under such circumstances, the gain having been realized within the period of 1 
year, there is no occasion for affording relief, since the increment in value was 
realized within the period of one taxable year. And, ironically, the maximum 
effective rate on capital gains, namely, 25 percent, is only slightly higher than the 
initial rate in the lowest tax bracket. But, surely, relief from the higher tax 
levy over a period of years into a single tax year does not justify a tax levy 
at the rate applicable to the bottom rungs in the present tax ladder, If a tax- 
payer, for example, were in the 75-percent bracket during the period when he 
held securities or other capital assets, the profits from the sale of such securities 
would be subjected to a minimum of 75 percent, whether the increment in value 
were taxed each year (although unrealized), but there can be no earthly reason 
for reducing his tax levy below the level he would have been subject to if the 
increase in value were taxable annually. 

To eliminate the existing favoritism, we should return to the principles origi- 
nally embodied in the revenue acts. In the interest of equity for all taxpayers 
in all brackets, capital gains on assets held for less than 1 year should be taxed 
at 100 percent. For assets held more than 1 year, the principle of including a 
percentage of the total capital gain should be adopted—with no ceiling as to rates. 
The rates embodied in the 1934 act present a rational approach to the problem. 
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if for reasons of simplicity, it is desired to consolidate the categories for holding 
periods beyond 1 year, we recommend that 75 percent of the gains on assets held 
for more than 1 year and less than 2 years be taxed as ordinary income, and 
that 50 percent of gains be included in ordinary income for assets held for 
more than 2 years. These recommendations will not only restore rationality and 
equity in the tax treatment of capital gains but will also tend to curb specula 
tion and at the same time provide a more effective taxation of speculative profits 


Point II. Estate and gift tares 


Estate and gift taxes should be overhauled and strengthened in the interests of 
distributing the tax burden fairly. The structure of the estate and gift taxes 
permits large amounts of transfers to be made with no tax or at a very low tax 
rate. The defective structure stems principally from: (1) The double exemp 
tions available under the gift tax ($30,000) and the estate tax ($60,000); (2) 
the opportunity to escape the higher estate tax rates by making gifts subject to 
lower tax rates; (2) the low levels of the present rate schedules; and (4) the 
excessively favorable treatment of property placed in trust for several genera- 
tions. These defects were accentuated by the estate and gift-splitting provisions 
introduced by the Revenue Act of 1948. 

We recommend that the gift and estate taxes be integrated into a single co- 
ordinated system with a single exemption and a single set of rates, progressively 
graduated. The estate and gift-splitting revisions should forthwith be repealed 
The preferential tax treatment now enjoyed by property placed in trusts should 
be terminated so that this category of transfer should bear its appropriate tax 
burden. New revenues of $1 billion could be raised by overhauling the estate 
gift tax structure along the lines here proposed 


Point IIT. Corporate tares 


Corporate profits have risen spectacularly during 1950 to reach the highest 
levels on record, as sales and prices climbed to new highs. The volume of divi 
dends swelled to new all-time highs and undistributed protits were the second 
highest on record. According to statistics submitted by Secretary Snyder at 
the hearings before the House Ways and Means Committee, corporate profits at 
the end of 1950 were running at the annual rate of $48 billion. At this rate, 
Federal, State, and local corporate taxes, including the excess profits tax, would 
absorb $23.5 billion, leaving $24.5 billion after taxes. Thus, corporate profits 
after taxes would approach the peak level of profits before taxes during World 
War Il. In 19453—the peak year—corporate profits before taxes reached $25.1 
billion; and, after taxes of $14.4 billion, corporate profits after taxes amounted 
to $10.6 billion. 

We recommenc that an additional $5 billion be raised in corporate taxes, 
mainly through revision of the excess profits tax kven after the impost of 
this S5 billion additional tax, corporations would retain profits, after taxes, 
above the level existing during 1946-49, a period of unusual and sustained pros 
perity. Corporations would thus have available adequate funds for dividends 
and expansion 

The bulk of the increased corporation tax should fall on excess profits. Taxes 
paid from excess profits have less disrupting effects on business than taxes which 
are generally applicable to all corporate earnings irrespective of the rate of 
return. A tax which absorbs excess profits still leaves the corporate taxpayer 
with a sufficient margin of income for dividends and safety. On the other hand, 
a tax which dips too deeply into the incomes of low-earning corporations may 
seriously affect their debt-paying capacity, if not their very existence. It is 
significant that big business stoutly resists excess profits taxation, preferring 
higher “normal taxes” which fall on all corporations 

The newly enacted excess profits tax is unnecessarily generous and is not de- 
signed to tax effectively the sources from which emanate those profits which 
must be looked upon as excess in the harsh light of current events 

The theory of the new excess-profits tax is that a “normal” standard of earn 
ings is the higher of (a) SS percent of the average of the incomes of the best 
3 out of 4 years in the 1946-49 period or (b) 12 percent on the first $5 million of 
invested capital, 10 percent on the next $5 million and S percent on amounts over 
$10 million. Profits above that are deemed “excess” profits taxable at 30 
percent, but a ceiling rate of 62 percent is provided which can have the effect 
of cutting down the corporations’ excess-profits tax liability In addition, num 
erous relief provisions limit the amount of profits subject to this tax. 

Because of high earnings of some companies during 1946-49 or because of the 
high capitalization of others, the excess profits tax is weak and ineffective. The 
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criteria for measuring “excess” profits do not accord with the magnitude of the 
revenues requested, nor are they compatible with the proposals for additional 
levies upon those with low incomes whose wages are frozen. 

We recommend that profits should be treated as excess when they exceed the 
higher of (2) 75 percent of the actual average earnings for the 4 years 1946-49, 
or (b) 8 percent on the first $5 million of invested capital, 6 percent on the next 
$5 million of invested capital, and 5 percent on invested capital over $10 million. 
The generous relief provisions should be eliminated. Under the existing excess 
profits tax law, concessions have been made to special interests which should 
be eliminated in the overhauling of this law. The effective rate of tax on excess 
profits should be increased to 85 percent and the over-all limitation on income 
and excess profits taxes should be raised from the present 62 to 72 percent. The 
House bill reduces the earnings credit from 85 to 75 percent of the base period 
average, which marks an improvement. 

If the additional revenue produced by these changes in the excess profits tax 
do not reach $5 billion, then the normal tax and surtax on corporations should 
be increased to make up such deficiency; if increases in the regular tax become 
necessary, the principle of progressive graduation should be adopted so that the 
rates increase as the amounts of profits increase. 


EXCISE TAXES 


Secretary Snyder proposed $3 billion additional revenue be raised by increas- 
ing excise taxes. These taxes would hit the low- and middle-income families. 
Increased excise taxes in gasoline, tobacco, beverages, and other goods which 
the low- and middle-income groups consume would be collected with no considera- 
tion of the ability of the individual to bear these additional taxes. The increased 
taxes on automobiles, refrigerators, radios, and other household appliances 
which have been suggested by Secretary Snyder are also discriminatory. Such 
increases, coupled with the credit controls now imposed by regulations X and W, 
are making it increasingly difficult for low- and middle-income families to buy 
these and other goods. Hence, the combined effect of such measures would have 
these scarce, durable commodities rationed not on the basis of need but solely 
on the basis of ability to pay. Such proposed tax levies are, therefore, discrim- 
inatory and undemocratic. 

Finally, there is no necessity to resort to excise taxes which hit the low- and 
middle-income groups since the recommendations here made for additional 
corporate taxes and for the elimination of existing loopholes combined with the 
increased revenues available under the estate-gift tax proposals and the elimina- 
tion of the revenue-losing provisions of the House bill (which total about $550 
million) would afford adequate additional revenues at this time. 


NEW TAX ON ADVERTISING 


In order to curb inflationary pressures and raise additional revenues, con- 
sideration should be given to levying a tax on receipts from advertising. Such 
a tax would also be helpful in curbing undue advertising expenditures which 
corporations subject to excess profits tax may resort to in order to minimize 
their tax liability. The temptation is great for such corporations to make such 
expenditures since, in effect, a major burden is borne by the Federal Govern- 
ment. 


CONCLUSION 


In 1776 the fight was for democracy in taxation. In 1951 that is still the fight. 
Once more we must choose between democracy in taxation and special privilege 
in taxation. Today more than ever we must fashion our tax structure on the 


cornerstone of the American principle that taxes should be levied according to 
ability to pay. 


STocKion, Cauir., August 6, 1951. 
Subject: Government annuities as a source of revenue and anti-inflation device. 
Hon. WALTER F.. GeoRaF, 
Senate Office Building, Washington 25, D.C. 

Dear SENATOR GEOLGE: Please find enclosed for the consideration of the Senate 
Finance Committee a draft of a proposed addition to the revenue bill. The 
draft is fairly explanatory of the fiscal and administrative provisions of a sys 
tem of annuity sales by the Government as a source of revenue other than taxa- 
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tion which, to my mind, has definite advantages to the Government over (1) in- 
creases in the burden of income and excise taxation; and (2) the increase of 
Government borrowing from the public and from financial institutions 

In general the fiscal effect of the proposed Government annuity system is 
comparable to that of the Federal old-ace-benefit provisions of the Social Security 
Act and chapter 9 of the Internal Revenue Code with the important exception 
that no part of the amount collected by the Government is effective (as are 
employers’ contributions under ch. 9 of the code) as a reduction of taxable 
income. 

The advantages of the annuity system may be summarized as follows: 

I. The public’s investments in Government annuities will be definitely anti- 
inflationary in the reduction of funds available (a) for immediate spending, 
and ()) for speculation in commodities and securities fo the purchaser of an 
annuity, however, the contract offers a speculative attraction in that each such 
contract is, in effect, a wager as to the total amount, in comparison with the 
price paid, which will be paid to the annuitant during the life of the person on 
whose life the annuity is fixed (“nominee” in the draft of the pro | title VI). 

II. The annuities trust fund will provide an additional means for minimizing 
the inflationary effect of Government borrowing through the authority given to 
the trustees to buy Government securities in the market and the provisions for 
“special obligations” by which the fund may be otherwise made available for the 
general expenditures of the Government without the inflationary effect of iss 
to banks and the public generally. 

III. The annuity contracts will have the anti-inflationary effect of nonnegotia 
bility similar to the nonnegotiability of series bh, F, and G of United States 
savings bonds. 

IV. Financing by annuity sales will avoid the problems refinancing large 
bond issues at their maturity dates, and even that of month-to-month refinancing 
of maturing series E War Savings bonds which have become a source of trouble 
recently to the Treasury Department. The requirements of payments under 
annuity contracts can, on the contrary, be foretold actuarily with substantial 
accuracy for years ahead. 

V. Financing by annuity sales will avoid the uncertainties of Government 
financing presented by the optional redemption features of the several series 
of the United States savings bonds. 

VI. The substantially tax-free character of the payments of annuities pro- 
vided by section 643 of the proposed title VI will, alon \ » speculative 
feature mentioned in paragraph I above, make them attri ve to persons of 


large and moderate means who are not particularly attracted to investment in 


les 


United States savings bonds for reasons of taxation (both with respect to income 
taxes and death duties) or to investments in taxabl urities, real estate, ete 
in preference to wholly tax-free bonds of States, municipalities, and other gov- 
ernmental subdivisions. Taxation of annuity payments under th iirly mild 
provisions of section 22 (b) (2) (a) of the income tax law in | f the special 


provision of the proposed section 643 might not destroy 
pletely but would, of coufSe, weaken it considerably 

It will be noted that the draft of the proposed title VI prov 
istration of annuity sales and payments by existing agencies ex 
management of similar administrative functions. Given any success at all in the 
sales of annuities the economies of administration by these agencies ould more 
than offset the somewhat higher benefits (cheaper rates) which the dra f the 
title provides in comparison with current rates of insurance companir 
contracts as well as the additional benefits of exemption from taxation of the 
annuity payments. 

As for opposition to the plan by insurance companies it is only necessary to 
point out that the institution of Government life insurance f members of the 
Armed Forces in 1917 and its renewal on a more liberal and extensive seale in 
connection with the mobilization in preparation for World War IT by the act of 
October 8, 1940, have not hurt the life-insurance companies but have helped them 
enormously by making a large number of our people life-il ance minded. <A 
campaign to sell Government annuities should likewise help those insurance 
companies with annuity departments by its making the people annuity conscious. 
The old-age-benefits provisions of the Social Security Act have already had an 
appreciable beneficial effect on the annuity business of the insurance companies. 

Bespeaking your and the Finance Committee’s serious consideration of the 
proposed addition to the revenue bill and trusting that it may not have arrived 
too late for such consideration, I am 

Respectfully yours, 


FRANK C. Scort. 
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PROPOSED ADDITION TO H. R. 447% 
TITLE VI—GOVERNMENT LIFE ANNUITIES 
PART I. ANNUITY CONTRACTS 


Sec. 601. AUTHORIZATION.—The Secretary of the Treasury is authorized to sell 
to such purchasers as are hereinafter defined in this title annuities to be desig- 
nated as “Government Life Annuities” for prices of one thousand dollars and 
any mutiple of one hundred dollars in excess of one thousand dollars (i. e. for 
$1,100, $1,200, and so forth, without limit) and to enter into annuity contracts 
With such purchasers the terms and conditions of which contracts shall not be 
inconsistent with the provisions of this title. 

Sec. 602. AMOUNTS PAYABLE.—Annuities payable on each anniversary of the 
date of the annuity contract, if the nominee on whose life the annuity is fixed 
is alive on that day, shall for each one hundred dollars of the purchase price 
be fixed in the annuity contracts according to the following tables: 


An int of 
nniver 
sary pay- 
nent per 
$100 of pur 


chase price 


Sec. 608. MonTHLY ANNUITIES.—Annuities payable on the tenth of each month 
after the month in which the date of annuity contract falls, if the nominee on 
whose life the annuity is fixed is alive on such tenth day, shall for each $100 of 
the purchase price be fixed as to each monthly payment at eighty-one/one thou 
sandths of the anniversary annuities purchaseable for like prices as computed 
from the table in section 602 of this title. 

Sree. 604. Dertnirions.—aAs used in this title and in contracts made under the 
authority of section 601 of this title: 

(a) The term “annuity contract” shall mean a contract made pursuant to the 
terms of this title by which the Secretary of the Treasury obligates the United 
States of America to pay on annuity on the life of a natural person. 

(b) The term “purchaser” shall mean any individual, corporation, association, 
partnership, estate or trust whose funds are used for the purchase of a Govern- 
ment life annuity and who enters into an annuity contract with respect thereto 
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te which the nominee as defined in this section in the case of an individual is 
related as ancestor or lineal descendant, brother or sister, either by whole o1 
half blood, spouse, former spouse, stepparent, stepchild, employee, employer or 
partner, or is the purchaser himself; or in the case of a corporation or association 
is related as an officer, employee, member or stockholder; or in the case of a 
partnership is related as a member, partner, or employee; or in the case of an 
estate or trust is related as a beneficiary, grantor, trustee or fiduciary 

(c) The term “nominee” shall mean any natural person alive at the date of the 
annuity contract who bears on such a date a relationship to the purchaser as 
defined in subsection (b) of this section. 

(d) The term “annuitant” means the individual, corporation, association, 
estate, trust, or other entity designated by the purchaser of the annuity to receive 
the anniversary or monthly payments under the annuity contract, or any su 
cessor to, or substitute for such individual, corporation, association, estate, trust, 
or other entity, as the case may be, subsequently designated under the provisions 
of this title of valid regulations promulgated pursuant thereto 

(e) The term “date of the annuity contract” shall mean the date on which the 
purchaser after making application to purchase a Government victory life annu 
ity has paid to the Secretary of the Treasury or to any agent of the said Seer 
tary for the sale of Government life annuities in full for the annuity applied 
either in cash, in exchange payable for the use of the United States at par, 
by a certified or uncertified bank check so payable at par, provided hi 
in the event of the failure of payment of any certified or uncertifi 
the application and annuity contract with reference to which th 
been tendered shall be ineffective to the same extent as if the 
never been tendered 


PART TI GOVERN MENT LIFE ANNUITITIES 


Sec. 621. CREATION oF FuNp.—There is hereby created 
Treasury of the United States a trust fund te be known 
annuities trust fund (hereinafter in this title called the ti 
fund shall consist of the sum of the payments to the Sec: 
by purchasers of Government life annuities or otherwise 
of the United States by such purchaser, for the purposs 


taining the trust fund there is hereby appropriated to it 
June 30, 1952, and for each fiscal year thereafter, out 
Treasury not otherwise appropriated, amounts equiv 
payments for Government life annuities in any manne 
and covered into the Treasury 

Sec. 622. BoarD oF TRUSTEES AND Duties.—There is hereby « 
be known as the board of trustees of the Government life 
(hereinafter in this title called the board of trustees) whic! 
shall be composed of the Secretary of the Treasury, the Secret 
and the Administrator of the Federal Security Agency, 
Secretary of the Treasury shall be the managing trustee of t 
(hereinafter in this title called the managing trustee). It 
the board of trustees to— 

(1) Hold the trust fund; 

(2) Report to the Congress on the first day of each regular 
Congress on the operation and status of the trust fund during the preceding 
fiscal year and on its expected operation and status during the next ensuing 
five fiscal years: 

(5) Report immediately to the Congress whenever the 
is of the opinion that during the ensuing five fiscal year 
will exceed three times the highest annual expenditures antici] 
that five-fiscal-vear period, and whenever the board of 
opinion that the amount of the trust fund is unduly small 

The report provided for in paragraph (2) above shall include a statement of 
the assets of, and the disbursements made from, the tr fund during the 
preceding fiscal vear, an estimate of the expected future mie and dis 
bursements to be made from, the trust fund, during each of the 1 t ensuing 
five fiscal years, and a statement of the actuarial status of the trust fund. 
Sec. 623: INVESTMENT oF FUNpD.—It shall be the duty of the managing trustee 
to invest such portion of the trust fund as is not, in his judgment, required to 
meet current withdrawals. Such investments may be made only in ‘interest 
bearing obligations of the United States or in obligations guaranteed as to 


session of the 
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both principal and interest by the United States. For such purpose such obli- 
gations may be acquired (1) on original issue at par, or (2) by purchasing of 
outstanding obligations at the market price. The purposes for which obliga- 
tions of the United States may be issued under the Second Liberty Bond Act, 
as amended, are hereby extended, to authorize the issuance at par of special 
obligations exclusively to the trust fund. Such special obligations shall bear 
interest at a rate equal to the average rate of interest, computed as to the 
end of the calendar month next preceding the date of such issue, borne by 
all interest-bearing obligations of the United States then forming a part of 
the public debt: except that where such average rate is hot a multiple of 
one-eighth of 1 per centum the rate of interest of such special obligations shall 
be the multiple of one-eighth of 1 per centum next lower than such average 
rate. Such special obligations shall be issued only if the managing trustee 
determines that the purchase of other interest-bearing obligations of the United 
States, or of obligations Suaranteed as to both principal and interest by the 
United States on original issue or at the market price, is not in the public 
interest. 

SEC. 624. SALES oF SECURITIES.—Any obligations acquired by the trust fund 
fexcept special obligations issued exclusively to the trust fund) may be sold by 
the managing trustee at the market price, and such special obligations may be 
redeemed at par plus accrued interest. 

Sec. 625. INTEREST AND PROCEEDS OF SALE.—The interest on, and the proceeds 
from the sale or redemption of, any obligations held in the trust fund shall be 
credited to and form a part of the trust fund. 

SEC. 626. PAYMENTS From Trust FuNnp.—The managing trustee is directed to 
pay from the trust fund into the Treasury the amount estimated by him and the 
Administrator of the Federal Security Agency which will be expended during a 
three-month period by the Social Security Administrator and the Treasury De- 
partment for the administration of this title. Such payments shall be covered 
into the Treasury as repayments to the account for reimbursement of expenses 
incurred in connection with the administration of this title. Such repayments 
Shall not be available for expenditures but shall be carried to the surplus fund 
of the Treasury. If it Subsequently appears that the estimates in any particular 
three-month period were too high or too low, appropriate adjustments shall be 
made by the managing trustee in future payments. 

SEC. 627. AVAILABILITIES OF FuNps.—All amounts credited to the trust fund 
shall be available for making payments required under this title. 


*ART ITI. ADMINISTRATION 


Sec. 631. Sates or ANNUITY Con1 RACTS.—Sales of Government life annuities 
by the Secretary of the Treasury shall be conducted by him through the officers, 
agents, and facilities of the United States Treasury Department, inclusive of 
Federal Reserve Banks, National Banks, and other fiscal agents of the United 
States, postmasters, and so forth, which dire or may become available for the 
sale of notes, bonds, and other obligations of the United States, Any moneys 
heretofore or hereafter appropriated for the purpose of advertising, promoting, 
or accomplishing the sale of Treasury bonds, Treasury Notes, Savings bonds. and 
other obligations of the United States shall be available for the object of adver- 
tising, promoting, or accomplishing the sale of Government life annuities to the 
Same extent as the said moneys would have been available had the said annuities 
been mentioned in the appropriation act or acts. The Secretary of the Treasury 
shall prescribe and publish all needful rules and regulations with respect to the 
sales of Government life annuities and the collection and covering into the 
Treasury of the proceeds of such sales and shall prescribe all such forms of 
applications, receipts, and records as may be required for the purposes of this 
section. 

SEC. 632. PAYMENTS OF ANNUITIES.- -Payments of Government life annuities 
Shall be made by and under the direction of the Social Security Administration. 
The said Administration shall maintain records of all annuity contracts entered 
into by the Secretary of the Treasury, authenticated copies of which shall be 
furnished by him to the said Administrator, of all payments made pursuant to 
such contracts, of all changes in annuitants named in such contracts, and of all 
terinination of such contracts by reason of the deaths of nominees named in such 
contracts, and shall furnish from time to time to the board of trustees named in 
part II of this title such information, accounts, and actuarial and statistical data 
as may be needful for the carrying out of the provisions of this Act by the said 
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Administrator shall, in general, be carried on by such offices, agents, and facili- 
ties of the said Administrator now or may hereafter be engaged in the admin- 
istration of the provisions of law relating to Federal old-age and survivors insur- 
ance. The said board shall have full power and authority to make rules and 
regulations and establish procedures, not inconsistent with the provisions of this 
title and of the annuity contracts made pursuant thereto, which are needful or 
appropriate to carry out such provisions, and shall adopt reasonable and proper 
rules and regulations with respect to the nature and extent of the proofs and 
evidence and the method of taking and furnishing the same in order to confirm 
the true ages of nominees, the existence alive of nominees on the dates on which 
annuities are payable, the identity of annuitants and other matters pertinent 
to the duties of the said board in its administration of the provisions of this 
title. 


PART IV. MISCELLANEOUS PROVISIONS 


Sec. 641. Rights or PuRCHASERS.—Each purchaser of a Government life annu 
ity shall be deemed the owner thereof and of all rights thereunder, including that 
of designating or changing the annuitant thereof, and may make an assignment 
of his or its rights of ownership in such form as may be prescribed by the régula- 
tions of the Social Security Administration. In the event of the death of an 
individual purchaser or assignee of a purchaser, his rights of ownership shall, 
unless such individual is also the nominee, pass to the annuitant; provided, 
however, that any individual purchaser or other individual owner of a Govern- 
ment life annuity may designate by such will or testament as may be admitted 
to probate by a court of competent jurisdiction an annuitant to receive the 
annuity from and after such owner's death. In the event of the insanity, incom 
petence, imprisonment, or other civil disability of an individual owner of a Gov- 
ernment life annuity, the lawfully appointed guardian, committee, or trustee of 
the estate of such person under disability shall be empowered to act for the said 
owner with respect to his rights as owner, in the event of the dissolution, wind- 
ing up, suppression, termination, bankruptcy, or receivership of any owner of 
a Government life annuity other than an individual without any prior assign- 


ment of its rights of ownership having been made, such rights shall pass imme 


diately to the annuitant of such annuity, except that if the owner is also the 
annuitant the rights of ownership Shall become a part of the esate of suc! 


h owner 


to be disposed of in accordance with the orders of a court of competent juris- 


diction 

Sec, 642. CLAIMS AGAINST ANNUItTy CONTRACTS.—Governn t life annuity 
contracts and annuities paid under the terms of this Act shall not be subject 
the claims of creditors either of the purchaser (or other owner) or of the annui 
tant, except claims of the United States for income, gift, or estate taxes 
to the extent that such taxes pertain to and have their basis in any such 
contract. 

Sec. 648. INcoME TAXATION OF ANNUITIES.—Annuities paid under 
visions of this title shall be subject to the income and similar taxes imposed by 
the provisions of chapters 1 and 2 of the Internal Revenue Code only to the 
extent that they would be subject to such taxes if section 22 (b) (2) of the 
Revenue Act of 1982 (ec. 209, 47 U. S. Stat. L.) were in force as a pa f the 
said code. The said annuities shall not be subject to the provisions of section 
22 (b) (2) (A) of the Internal Revenue Code, pertaining to the 
annuities generally, and shall be subject to the income taxes imposed or levied 
by the laws of the several States and Territories in which the income of annui- 
tants may be subject to taxation: Provided, however, That no income tax by any 
such State or Territory shall exceed either in basis or in rate of t { 
and rates of Federal income taxation provided by this section a 
Revenue Code, and that if the annuity is exempt from Federal 
hands of the annuitant it shall not be taxed as income by 

Sec. 644. ESTATE AND GIFT TAXATION.—Government 
shall be subject to the provisions of chapters 8 and 4 
Code relating to estate tax and gift tax, respectively, and they shall be subject 
to gift, estate, and inheritance taxes imposed and levied by 1 LW if the 
several States and Territories of the United States. 

Sec. 645. COMMUTATION OF ANNUITIES.—In the event that a Government life 
annuity contract shall come under the jurisdiction of any court of the United 
States of the States and Territories, and such court shall order the commuta- 
tion of the annuities to be paid according to such contract, then the Social Secur- 
ity Administration shall compute and pay the commuted value of the annuities 
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provided in such contract at 3 per centum per annum compound interest accord- 
ing to the life expectancy of the nominee at the time of payment according to 
the American Experience Table of Mortality. The provisions of this section 
shall be deemed a part of every such contract. 

Sec. 646. CHANGE IN DESIGNATION OF ANNUITANT.—A purchaser or other 
owner of a Government life annuity may, under regulations to be prescribed by 
the Social Security Administration, change the annuitant. The said Adminis- 
tration may, however, refuse to give effect to any change requested to be made 
within thirty days prior to the payment date of an anniversary or monthly an- 
nuity payment in so far as such payment is affected. No annuity payment on a 
single contract may be divided, allocated, or paid to more than one annuitant 
and no designation of plural annuitants either by notice to the said Administra- 
tion or by will shall be effective. 

Sec. 647. Savine CLause.—If any provision of this title, or the application 
thereof to any person or circumstances, is held to be invalid, the remainder of 
the title and the application of such provisions to other persons or circumstances 
shall not be affected thereby. 


AMERICAN FEDERATIQN OF MUSICIANS, 
OF THE UNITED STATES AND CANADA, 
New York, N. Y., August 7, 1951. 
Senator WALTER F. GEORGE. 
Chairman, Senate Finance Committee, 
Senate Office Building, Washington, D. C. 


DrAR SENATOR GreorGe: The American Federation of Musicians is cognizant of 


the statement of J. A. Osherman and Thomas B. Roberts on behalf of the National 
Ballroom Operators’ Association before the Senate Finance Committee on August 
3, 1951 We fully subscribe to the contents and effects of that statement and 
respectfully urge your committee to reenact section 125 of H. R. 8920 of the 
Kighty-first Congress, second session, into the tax bill now under consideration 
by your committee 

There is now considerable and growing unemploymenf among the professional 
musicians of this country. Should the ballrooms of America 
business through the failure of your committee to reenact 
unemployment will be greatly aggravated. 

Needless to say your cooperation will be appreciated 

Sincerely yours, 
f 


SEAL | 


be forced out of 
section 125, that 


UNITED STATES SENATE. 
COMMITTEE ON BANKING AND CURRENCY, 


August 9, 1951. 
Hon. WALTER F. GEORGE, 


Chairman, Committee on Finance, 
United States Senate, Washington, D. C 

DEAR SENATOR GEORGE: It is my understanding that in the tax bill you are 
considering there is an excise tax on vacuum cleaners 

My State of Connecticut has four large manufacturers of vacuum cleaners and 
they are naturally concerned about this tax. I hope that you and your committee 
will find it possible to avoid this tax. 

With all best wishes. 

Very sincerely yours, 
WILLIAM BENTON, United States Senate. 


AMERICAN COUNCTI. ON EDUCATION, 


Washinaton. D. ¢ August 7, 1951. 
Hon. WALTER F. GEORGE, 


Chairman, Senate Finance Committee. 
United States Senate, Washington 25, D. C 
My Dear SENATOR GEORGE: On April 20, 1951, the committee on taxation and 
fiscal reporting of the American Council on Education made a statement before 
the representatives of the Joint Committee on Internal Revenue Taxation, the 
Treasury, and the Bureau of Internal Revenue, concerning the proposed with- 
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holding tax on dividends and interests as it related to tax-exempt educational 
institutions, 

We understand that hearings on the new tax bill (H. R. 4473) were 
before the Senate Finance Committee last Friday, and we are, therefore, ad 
dressing this letter to you as chairman and sending copies to the other members 
of your committee in the hope that it will be given consideration before a final 
vote is taken. 


While we said in our statement of April 20 that we did not consider it within 
our province to discuss either “pro or con the principle of payment of taxes on 
dividends and interests income at the source,” we have discovered since then that 
many of the members of our respective governing boards, who represent diverse 
segments of our economy, feel that the whole principle of tax deductions on divi- 


dends and interests is completely unworkable. For this reason, and others which 
are set forth below, we feel that we should make a revised statement at this 
time. 


For a time, in spite of grave misgivings, it seemed to us that 


closed 


perhaps the 
offset principle provided in the bill, whereby tax-exempt institutions are per 
mitted to deduct from the funds withheld from the Government the 20 percent 
withholding on dividends and interests which should revert to the educational 
institutions, was sound. However, it is now our conviction that the expense 
to which colleges, universities, and other tax-exempt institutions would be put 
in carrying out such a program, together with the records which by the ver) 
nature of the transaction must be kept in order that accura 
made by the Government, creates an untenable situation both 
point of expense and the number of problems which will cause 
controversies 

As you may realize, the implementation of this withhold 
pugnant to colleges and universities not only because of the : 
the additional expense involved but because it seems to u 
vasion of the tax-exempt status that has historically been 
the American system of higher education 

It is our conviction that, if the withholding tax is en: 
workable plan, as far as the universities and other tax 
concerned, is for corporations to pay the full dividend 
all organizations which certify to them that they are ent 


tions. We feel very strongly that this does not add an undu 


corporations and that, since their expense is a legitimate 
by far the most logical place for the work to be done 

We desire, therefore, to go on record with your committ 
outlined in the present bill is unworkable and will plaice an 
the colleges and universities. In addition to this, there wil 
expense which will have to be borne by the Government itself 
the withholding of sums of money as large as are involved in 
tax-exempt institutions will not be deducted from our present 
being andited by the Federal Government. This will require placin V 
of auditors on the Federal payroll as well as many additional record 
colleges and universities will be required to maintain. 

Apart from the consideration already discussed with respect to the ] 
itself, we feel that it is inescapable that institutions of higher 
suffer considerably in terms of additional work and certainly additiona 
This is highly regrettable because of the situation in which all colleges 
universities find themselves at the moment. We know of no institution th: 
escaping the hardship of manpower shortage so that the additional work is not 
to be treated lightly. Moreover, we know of no institution that is not facing 
serious financial difficulties—as a matter of fact, a great many are currently 
operating at deficits. Thus, additional expense occasioned by this program i: 
of real significance. The reasons for the financial plight of colleges and un 
versities must be manifest to those who witness declining enrollments, higher 
prices for supplies, expense and equipment, and significantly higher aries and 
wages. It is relevant at this point to underscore the important 
and universities play not only in the national economy but in the 
ellort. 


educati 


We trust that in the event your committee reports favorably upon the adoptior 
of the withholding plan, it will amend the bill (H. R. 4475) to provide for 1 
use of exemption certificates by universities and colleges 

Sincerely yours, 


Lie 


Chairman, Committee on Taxation and 
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NATIONAL ASSOCIATION OF REFRIGERATED WAREHOUSES, INc., 
August 8, 1951. 

Subject: Tax bill H. R. 4473 

SENATE FINANCE COMMITTEE MEMBERS. 

House Ways AND MEANS COMMITTEE MEMBERs. 

GENTLEMEN : Your interest in tax bill H. 
and particularly by the members of the 
Warehouses. It is hoped that the attached brief will help you in your further 
consideration of this important measure, and I sincerely urge you to give atten- 
tion to the paragraphs contained herein. 

Yours is an important responsibility. America’s economic future lepends on 
you. We hope the attached will be helpful. 

Cordially, 


R. 4473 is appreciated by all industry 
National Association of Refrigerated 


J. P, JOHNSON, 
President, National Association of Refrigerated Warehouses, 


Washington 5, D. ©. 


STATEMENT or J, P. JOHNSON, PRESIDENT, NATIONAL ASSOCIATION OF 
REFRIGERATED WAREHOUSES, INc. 

This brief is submitted in behalf of the National Association of Refrigerated 
Warehouses, of which I am president, for consideration by the Senate Finance 
Committee in connection with the pending tax bill, H. R. 4473. In submitting 
it and in making our recommendations we are fully cognizant of the defense needs 
of our county and the absolute necessity for adequately financing them, but are 
somewhat puzzled over the attitude of the administration and its supporters, of 
both political parties, in both the House of Representatives and the Senate, with 
respect to three basic precepts, which in the opinion of the members of our 
association are essential to a sound tax program; namely: 

1. No preferential tax treatment for any individuals or groups. 
~. Strict economy in Government nondefense spending, 
». Adoption of a pay-as-we-go program to eliminate deficit spending 

The following résumé details the thoughts and opinions of our members and 
the refrigerated storage industry, representing more than 413 million cubie feet 
of public refrigerated space, charged nationally with the protection and distribu- 
tion of the perishable food supply of the Nation; in other w ords, 
more than 4 billion pounds of perishable foods 
We are not big business as | 
verforming an exacting 
American people, 


storage space for 
the storehouse of the Nation, 
ig business is generally known, but small business 
and essential service to the physical well-being of the 


TAXATION OF THE UNTAXI D 


Due to certain portions of the Internal Revenue code 
Federal income taxes, the sum total of which would 
annual contribution to the huge tax increase estimated 
proper defense of our country. Ce 


many organizations escape 
make a very substantial 
as being essential for the 
‘rtainly no business should be permitted to make 
a tax-free profit and especially not in time of war. All should share the burden. 
It has been conservatively estimated that the annual Federal income tax esi 
or evasion would probably be a stronger term—which Con 
mitted and authorized, would break down about as follo 
best estimates: 


‘ape— 
fress has tacitly per- 
Ws, according to the 


Cooperatives 

Mutual banks 

Building, savings and loun associations 
Mutual fire and casualty insurance 
Credit unions and othe! mutuals 


S318, 000, 000 

140, 000, 000 

140, 000, 000 

35, 0386, 000 

“ 21, 667. 000 
It must be quite obvious that 
ompetition with these preferred 


Che cooperative movement 


fully taxed business cannot long survive 
and congressionally protected enterprises, 


today goes far beyond the beginnings of 
cooperatives some 35 or 40 years ago. 


in 


farm 
The tremendous growth of cooperatives 
inarketing products under a Statutory preference in tax-free competition with 
firms that were paying not only stiff corporation income taxes, but in many 
cases, during wartime, the additional excess-profits tax, tells the story in few 
words. In 1942, at the start of World War II, cooperatives were doing about 
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$5.5 billion gross business volume. Without this statutory preference they 
would have paid an estimated normal income tax of about $90 million, plus the 
excess-profits tax of $45 million, or a total of $135 million. Now, the bulk of 
this $135 million during this period was added by the cooperatives to their 
capital for expansion. Their taxpaying competitors did not have this ad- 
vantage. By the end of the war, 4 years later, they were doing over $10.5 
billion gross business volume, or twice that of the war's beginning, with an 
estimated annual tax, which they escaped and competitive enterpise paid, of 
$263 million; or a grand total for the 4 years of $855 million. 

It therefore must be conceded that the.cooperatives profited and expanded enor- 
mously during World War II. In the years since the end of World War IT, 
despite a slow-down from the war spurt, the cooperatives have again nearly 
doubled their business volume. In 1948, the total was about $17 billion, accord- 
ing to conservative estimates; and obviously they will again enjoy an increased 
tempo of business growth under the defense program, for which these taxes are 
asked, 

This unfair advantage of the cooperatives over private enterprise, it is hard to 
believe, has the sanction and approval of the Congress of the United States 
The cooperatives may have been intended to help farmers improve and stubilize 
their economic position, but certainly it was not intended that they should have 
a preferred tax status with distinct advantages over its competitors. If such 
is the intent, it appears to be a tacit admission by Congress that American 
business should go cooperative or go out of business. 

It is not suggested that a tax should be levied on distributed earnings—the 
members pay income taxes on such earnings: but it has been conservatively esti 
mated that some $300 million of new revenue could be produced by requiring 
cooperatives to pay taxes on (a) undistributed earnings; and (b) allocated 
earnings on which scrip is given their members. 

With respect to the refrigerated storage industry a large number of coopera 
tives are competitive with our members and customers and we are vitally affected 
by their competition; but as citizens of this country we are equally concerned 
regarding other tax exempts, such as mutual banks, building, savings and loan 
associations; mutual fire and casualty insurance companies: credit unions, etc., 
and urge full equity in taxation by the removal of the present tax exemptions 
on all individuals or organizations, cooperative or otherwise, which are presently 
making a profit in competition with tax-paying private enterprise 

Regarding business concerns organized and operated for the benefit of colleges 
or other tax-exempt institutions, the United States Tax Court commented in the 
Cc. F. Mueller Co. case—a macaroni manufacturer operated solely for the benefit of 
New York University, that since Mueller was making and selling macaroni in 
competition with others, the purposes of its operation could not be exclusively 
educational, and that exempting the company’s income from tax “could have a 
vicious effect upon nonexempt competitors because the exempt corporation might 
he able to undersell its competitors and thus either drive them out of business 
or absorb them.” 

It is the opinion of this association that the quoted portion of the Tax Court’s 
comment is equally applicable to all other tax exempts. Bear in mind that 
prior to the taking over of the plant of the Mueller Co. by the university their 
profits ranged from $600,000 to $800,000 annuaily. It is believed that fair and 
open minded Representatives of the people in Congress must concur in this 
opinion. 

While we, as refrigerated warehousemen, suffer competitively through the 
cooperatives, in confining ourselves to the problem of equitable taxation and the 
taxing of the untaxed, we feel that every business enterprise, no matter how or 
by whom owned, no matter what its alleged purpose, no matter what disingenuous 
statements are made in its charter or bylaws, no matter whether engaged in farm 
activities, selling, buying, stcrage, charities or used as a method of securing tax 
free funds for a great university, should carry the same share of this tax burden 
No one should be tax free. 


GOVERNMENT ECONOMY 


Our association has repeatedly urged economy in Government spending. With 
the advent of the Korean difficulty and the necessity for financing the 
effort, we are more inclined than ever to stress the words of Thomas Jefferson 
ind one would think he was advising you gentlemen yourselves in respect to 
your present task: 


defense 
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“IT place economy among the first and most important virtues, and public debt 
as the greatest of dangers. To preserve our independence, we must not let our 
rulers load us with perpetual debt. We must make our choice between economy 
and liberty, or profusion and servitude.” 

Now, if ever, is the time for Government economy; to reduce Government 
spending; to eliminate nonessential spending; and channel all of our resources 
te becoming strong; and not weaken our people and our country through exces- 
sive taxation. There is a vast difference between taxes assessed and paid to 
promote national security in our conflict with communism; and taxes assessed 
to further nonessential spending in furtherance of Government promotion of 
socialistic programs. There is grave danger, in the opinion of our membership, 
of overtaxation which may be the direct result of failure to prune this non- 
defense spending. Even defense spending itself needs close scrutiny. 

If taxation becomes unduly burdensome and the worker becomes disinclined 
to merely swap dollars, we are apt to be faced with loss of incentive, loss of pro 
duction, and consequent loss of tax revenue. 


GENERAL SALES TAX OR MANUFACTURER'S LEVY 


Our members feel that a pay-as-you-go program is far more to be desired 
than the program of “Deficit financing.” If the administration is sincerely in 
earnest about placing the defense program on a sound pay-as-you-go basis, it 
is their belief that they should support a realistic, complete, and sound tax 
program. 

It is not believed that income and corporation taxes can stand the sharp 
increases necessary to accomplish such a program, without serious economic 
consequences, as such taxes, now bearing the full brunt of the tax program, are 
fast approaching the saturation point. This is quite forcefully illustrated 
when you consider the figures of the Treasury Department; namely: 

(a@) A 100-percent tax on all incomes above $25,000 would only bring in $700 
million, 

(b) A 100-percent tax on all earnings over $6,000 (obviously impracticable) 
would only raise $6.4 billion. 

(c) Corporate taxes now take slightly less than half of all industry’s profits. 
Money for expansion (the apparent order of the day in the defense program) 
can only come from retained profits or new capital attracted by dividends; and 
the same dollars cannot be used for both expansion and taxes. 

Therefore, a pay-as-you-go program, in the opinion of our membership, must 
include a general excise tax, or in other words, a Federal sales tax, and they 
urge its adoption. With respect to the question as to whether such a tax should 
be at the manufacturer’s or retail level, it is their opinion that to avoid burying 
the tax in the cost of the things the public buys and to prevent pyramiding the 
taux cost by each handler of the merchandise, that a general sales tax at the 
retail level, high enough to pay as we go and balance the budget, after exempting 
food, clothing, medicine, and shelter, the items forming the principal part of 
the budget of the low-income family, should be adopted. 

Therefore, we sum up qur recommendations to the Finance Cominittee of the 
Senate, and to the Senate itself: 

1. Full equity in taxation and removal of all tax preferential treatment for 
all individuals, organizations, cooperative or otherwise, presently making a 
profit in competition with taxpaying private enterprise. 

». Complete elimination of nonessential spending by the Government. 

5. Enactment of a national sales tax at the retail level, sufficient to insure a 
pay-as-we-go program. 


Senator Minin. This concludes the hearings, and I assume we 
will meet on call, 
(Whereupon, at 12:45 p.m. the committee adjourned. ) 
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